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Tue Lare Sri T. R. VENKATARAMA SASTRI. 





It is with profound grief that we have to record the death 
of Sri T. R. Venkatarama Sastri on the 2nd of July, 1953. 


Sri Sastri was born on the 6th February, 1874, in the 
village of Tiruvalangadu on the banks of the Cauveri in the 
Tanjore District and his father was a prominent and well- 
f known Sanskrit scholar of those times. His early education 

' was in Sanskrit and the Vedas which he studied in the syste- 
matic traditional style—Veda Adhyayana. But later he took to 
English education and after matriculating from the Mayuram 
High School graduated in 1894 from the Kumbakonam 
College. He then studied law and took his B.L. degree in 1899. 
Then after serving as an apprentice under Sri P. S. Sivaswami 
Aiyar, he ultimately joined the bar and made his mark as an 
eminent Advocate, and reached the top of the profession. 


In 1924 he was appointed as the Advocate-General of 
Madras. Shortly thereafter he was appointed as the Law 
Member of the Executive Council of the Madras Governor. 
As however he found that the portfotio relating to “Police” 
which till then was entrusted to, the Law Member was taken 
out of his hands, he resigned the Law Membership within 
barely forty-eight hours of his assuming charge of that high 
office. This action on the part of Sri Sastri, whatever its 
effect on the bureaucracy of those days, greatly enhanced his 
prestige in the public opinion and aptly illustrated his indepen- 
dence and real calibre. Since then his career at the bar has 
been uninterrupted and he easily remained the leader in the 
profession. 
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Sri Sastri had been in tur Editorial Committee for a 
long number of years and was guiding the policy of the 
Journal all along. He was helping the Journal throughout 
in following the high traditions established by the illustrious 
founders and successive leaders of the bar who have been on 
our Editorial Committee. 


On vital issues goncerning Law, Lawyers and the 
Constitution, Sri Sastri presentéd his valuable views in the 
columns of our Journal from time to time and gave a proper 
lead in moulding public opinion on those issues. 


Three years ago Sri Sastri had a paralytic stroke which 
confined him to his bed. But he had a remarkable recovery 
and he was soon able to move about. He then continued to 
take a keen interest in political, social and legal problems of 
the day. He offered his views and advice on all the 
important problems in public affairs through the Press. He 
was apparently maintaining his normal condition of health 
even on the day previous to his death. The previous 
evening he had his usual drive on the Marina and returned 
home quite refreshed. But after midnight of that day he 
developed a temperature and by morning he passed into a 
state of coma from which there was no recovery. He passed 
away peacefully at 1-45 P.M. eHe was 79 years of age at 
the time of his death. Yet his end was rather sudden and 
unexpected. 


Sri Sastri’s death has deprived us of his valuable 
guidance in our Editorial Conimittee and has created a void 
which may not be easy to fill up. 


Sri Sastri was associated with many cultural and 
educational institutions in the city. 


We offer our heartfelt sympathies to the members of 
Sri Sastri’s family in éheir bereavement and pray that the 
soul of the departed may rest in peace. 
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A SURVEY OF THE HINDU CODE BILL 
(As amended by the Select Committee) 
By ` 
M. K. LAKSHMIPATHI CHETTY, Advocate, Tindivanam. 





SYNOPSIS. 


I. Introductory. S 
II. Shortcomings of the present system of Hindu Law. 
TII. Need for codification of the Hindu Law.. 
IV. Relative merits of the Hindu Code. 
V. Legal objections to the Hindu Code. 
VI. Controversial provisions of the Code. 
‘VII. Salutary provisions of the Code. 
‘VIII. Salient features of the Hindu Code Bill. 
' IX. Suggestions on the Hindu Code, 
X. Conclusion. E a ey 
I. Introductory. , 

The proposed Hindu Code Bill has raised a veritable storm of protest in 
Bharat. ‘The proposed reform is the burning topic 6f the day. Arguments and 
counter arguments fill the air. Alien, ideas are introduced under the guise of the 
Hindu Code Bill. Most of these ideas are unsupported either from any system or 

` school of Hindu Law. ‘ The proposed changes are wayward, irrational and revolting 
in many aspects. Besides, the framers of the Code have discarded the theory ‘of 
spiritual efficacy. f niga L x 

The Committee aims at a uniform law for all Hindus but not a uniform law 
for, all forms of property. It is desirable to have one Indian Civil Code like the 
Napoleon Code or the German Civil Code instead of a Hindu Code. A single 
Indian Civil Code applicable to evéry citizen of India irrespective of caste, creed, 
sex or religion would facilitate the unification of the Country, thereby building up a 
single Nation with a uniform set of laws for the entire Union. 


Any reform,-in the Hindu- Law of property and of social rights and obligations, 
can only be achieved by evolution. But the introduction of abrupt and radical 
changes would seriausly affect the fundamental structure of the Hindu Society. 

~ Though the Code tries to codify the existing law, in several branches it introduces 
important deviations from the Hindu ideals of culture and ideals of Dharma Shastras, 
When the Code becomes the Law; it- would materially affect -the social and economic - 


a 


2 THE MADRAS LAW JOURNAL. [1953 


structure of the Hindu society. But still, it can be justified as an attempt at codi- 
fication of different systems obtaining in different parts of this country. 


JI. Shortcomings of the pr&ent system of Hindu Law. 


The Smritis, Dharma Shastras, the Nibandhas, the Commentaries and the 
customs are the ancient sources of Hindu Law. Rules have been laid down for* 
ethical conduct. The commentaries and customs modified the law to suit the times 
and the just demands of the people. With the advent of the British rule, the 
ancient rules of Hindu Law have been modified by judicial decisions and legislative 
enactments. It is found thatethe present system of Hindu Law as administered 
to-day is a bundle of case-law enunciated by various judges of the High Courts: 
and the Judicial Committee of the Privy Council. There is a lack of exactness and 
uniformity about them. ° 

There is no single system of Hindu Law for the whole of Bharat. There - 
are two main schools, viz., the Dayabhaga prevailing in Bengal and the Mitakshara. 
in the rest of Bharat. The Mitakshara School has been further divided into 
four sub-schools: (a) Benares School; (4) Mithila School; (e) Madras School ; 
(d) Maharashtra School. These various sub-schools are the results of the different 
constructions of the Smriti texts. These schools are not uniform. They are often 
conflicting and create a kind of chaos in the realm of Hindu Law. 


The existing Hindu Law is not uniform even for all Hindus. It makes dis- 
tinction between the Sudras and the three regenerated classes. Women are_not 
given equal rights under the various sub-schools. 


Many inroads have already been made upon the joint family system and in the 
institution of marriage. The joint family system is not uniform in the whole of 
India. At present two types of joint families are prevalent, namely, the Dayabhaga 
in Bengal and the Mitakshara in the rest of India. The law regarding joint 
family property is also equally uncertain. For instance a coparcener in Madras 
and Bombay can alienate for consideration his undivided interest in the joint family 
property though he is not permitted to deal with it by way of gift. In other States 
he has no right at all to deal with his interest in the joint family property. 

Laws relating to marriage are not uniform in the various States of the Indian 
Union. In the States of Bombay and Madras, monogamy is enforced by the pre- 
vention of Hindu Bigamous Marriages Acts. Both those States permit dissolution of 
marriage under specific conditions while the other States in the Union do not permit 
divorce unless it is sanctioned by the cystom of the caste. The rules regarding 
prohibited degrees of marriage also differ in different States of the Union. 


The framers of piecemeal legislation have made many inroads into the various 
branches of the Hindu Law. ° This kind of partial legislation amounts to tinkering 
with a portion of law from the main bran¢h. In such piecemeal legislation great 
care must be bestowed for avoiding conflict with the rest of the law. If not, these 
partial measures would seriously affect the existing law and create anomalies. At 
any rate, the system of piecemeal legislation must be given up in future. 


From this compendium, it gs made clear that the present Hindu Law lacks 
lucidity and uniformity. Every good system of law must be “certain, simple, 
lucid, uniform, easily intelligible and incapabie of giving rise to disputes.” To 
secure these traits of a good system of law and to remove the anomalies, uncertainties. 
and vagaries in the existing Hindu Law, the only solution is codification. 


Ill. Need for codification of the Hindu Law. 


“ No culture is culture if it has nothing to do with the development and evolu- 
tion of society.” Society is not static. It must progress keeping pace with changing 
conditions of the age and other problems, social and economic. Change is inevitable 
in a society and it is a part of the organic law of society. Butit should not strike 
at the foundation of the society. A changing society in its turn shapes legal insti- 
tutions. The aim of the supporters of the Code appears to be that if a society is to 
advance, there must be an integrated advance on all fronts. f 
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By the codification of Hindu Law, many controversies will be set at rest. The 
science of the existing rules of Hindu Law would receive fresh stimulus. A uniform 
spirit would enter into the Hindu societ. New conditions and circumstances of 
modern life would be legalised. Hence the codification is needed to secure a good 
deal of fresh and healthy blood in the Hindu society. 


_ The supreme aim of the Code is to improve the status of woman. Women 
are generally in favour of the Code. Educated sisters not only welcome and support 
the measure but are very eager to have the measure passed into law and given 
effect to it early. Orthodox sections of women alone oppose the provisions of the 
Code relating to marriage and divorce. But the middle class women who represent 
the bulk of the womanhood, favour the changes made by the Code. Briefly, women’s 
view tends towards the need for codiffcation. 


The attempts of the sponsers of the Code to evolve the uniform Hindu Code 
seem to follow the maxim, ‘‘ Reason is the life of Law.” The Constitution under 
Article 15 guarantees that there should be no discrim{nation in law on grounds of 
religion, race, caste, sex and place of birth. Under the existing Hindu Law there is 
discrimination between a Hindu male and a Hindu female and between the Sudras 
and the regenerated class. Hindu Law also varies between the Part B States and 
the Part A States. Therefore it is the bounden duty of our Parliament to remove 
the existing anamolies in the personal Law of the Hindus and afford equal oppor- 
tunities for all. Besides, with the integration of Native States with the Indian 
Union it has become imperative to formulate a Code of Hindu Law acceptable to the 
general Hindu public at an early date. 


IV. Relative merits of the Hindu Code. 


The Hindu Code Bill is not exhaustive in its contemplated reforms. The 
Preamble to the Code proposes that it is only intended to amend and codify certain 
branches of Hindu Law. The Code is intended to apply to other heritable pro- 
perties excepting the agricultural land, while its provisions are not extended to apply 
to impartible cstates. Some of the provisions of the Code do not apply to persons 
governed by Marumakkathayam, Aliyasarfthana and Nambudiri Law of Inheritance. 
As such, it is a misnomer to call the Code as an exhaustive Hindu Code. Besides, 
on account of these glaring anomalies and conflicts, the object and purpose of the 
Hindu Law Committee to evolve a uniform Hindu Code as envisaged in the expla- 
natory statement cannot be achieved as contemplated. 


The Orthodox school argues that, the Code has totally disregarded the Hindu 
sentiment, Hindu culture and Hindu traditions. It introduces Islamic law into 
the Hindu Law of Inheritance and the Christian Law in the matter of divorce. The 
Code will create a Hinduism without caste or class and ‘this kind of Hinduism would 
have no common ties beyond the ties of humanity. 


Every civilized state in the modern world has got territorial laws but not per- | 
sonal laws. _ At the present juncture, a uniform territorial law for all communities 
is out of question. The Code attempts to evolve a uniform territorial law applicable 
only to the Hindus. In the realms of law of Conteact, Sale of Goods, Insolvency, 
Property Law and Partnership, a Hindu in whatever part of Bharat is governed by 
a uniform system while he has to face many anomalies and vagaries in his personal 
law. The Code aims at removing this kind of inequity and makes the personal’ 
law consistent with other uniform systems of law in the Union. 


It is provoking to note that this Code is going to be passed by a Legislature 
composed of various communities while its application is restricted only to the Hindu 
community. In order to avoid this glaring anomaly Reformists suggest that the 
Hindu Code Bill should be approved by the General Hindu Public by voting being 
confined only to the Hindu members of the Legislature and majority support from 
them being taken to be the view of the Hindu public. Such a procedure could never 
be adopted in the absence of a specific provision in the Constitution. The suggested 
poe seems to be unparliamentary and foreign to any constitution known to 
the world: i i ; 
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On historical facts, it appears that codification was not foreign to the ancient 
Hindu Law. The earliest Code seems to be the Gautama Smriti. This has been 
replaced by the Code of Manu. Later, Yagnavalkya compiled his own Code known 
as Yagnavalkya Smriti. During the 11th century Vijnaneswara wrote the Mitak- 
shara and Jimutavahana compiled the Dayabhaga. In modern times, Nilkantae 
batta wrote his Vyavahara Mayukha. From this brief survey it will be evident 
that the Hindu Law was nevey static at any time. But the codification appears 
to be a common feature of the ancient Hindu Law. 


The question of codification must be considered in the light of public opinion. 
Criticism is levelled against the Code from different sections of public opinion. The 
report of the Committee discloses that the public opinion is divided on the codifi- 
cation of the Hindu Law. The Orthodox Section of the public oppose the idea of 
codification while the progressive group of the public want one uniform territorial law 
to be made applicable to the citizens of India without distinctions of caste, creed, 
sex or religion. . It is needless to state that no Government should venture to ride 
against the public opinion. ‘So, public opinion has to be mobilised before proceed- 
ing with the Hindu Code Bill. 


The Constitution of India indicates a revolutionary change in the language 
of the entire field of law. The official language of the Indian Union is to be Hindi 
at the expiry of 15 years from the beginning of the Constitution under Article 343. 
Article 44. of the Constitution Act requires the enactment of a uniform all India 
Civil Code. In order to implement the said provision, there must be a complete 
revision of the existing Indian laws and the codification of the unwritten law. Hence, 
a comprehensive code of the unwritten law in English, the present official language of 
the Union is a necessary preliminary to a change over to the authoritative and 
official language of the Parliamentary Statutes, viz., Hindi. 


The recommendation of the Rau Committee that the Hindu Law should be 
codified, is entirely misconceived ; because it appears from the report that the 
Hindu Law Committee did not consider the views expressed by the Royal Com- 
mission and the Civil Justice Committeé. Even the Select Committee did not 
consider the said views. It appears that the Royal Commission abandoned the 
attempt of codification of the Hindu Law and the Mahomedan Law on the ground 
that the codification would arrest the free growth of the Hindu Law. The Civil 
Justice Committee had taken the view that the Hindu Law is highly complicated 
though it is logical and it can be codified only in some branches. It appears then 
many inroads have been made into the branches of the Hindu Law. So, the Union 
Government would consider the views of the Royal Commissions and the Civil 
Justice Committee before it stakes up to legislation of the Hindu Code. 


By codification the basic principles of the Hindu Law will lose their moorings. 
The Code arrests the mobile elements of the law at its very inception without scope 
for elasticity. It is argued that there should be no room for elasticity in the rules 
of inheritance and marriage. What is actually required in these institutions is 
certainty and uniformity. Thomgh the Code aims at certainty it is likely to give 
rise to divergence of judicial opinions. The divergence of judicial opinion will again 
create new schools of Hindu Law and further codification may be required to end 
the conflicts of opinions. Thus, experience will tell us that anomalies are bound to 
crop up even in’ codified laws. It appears that the committee did not consider this 
aspect of the shortcomings. 


The English Common Law has never been attempted to be codified and it still 
remains the fountain-head of the British Jurisprudence. Likewise, Hindu Law 
remains as a “ Common Law” to Hindus. Hindu Law is the eastern jurisprudence 
of the Hindus. 


During discussion in Parliament, Dr. Bakshi Tekchand, formerly Judge of the 
Lahore High Court, has rightly pointed out that the Bill, as it stood, would do the 
st maximum mischief to Hindu society and minimum of good to women.” The 
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Code is overhauling without caring for its foundations a superstructure based on 
different foundations. So, the Code will bring about economic ruin, social dis- 
integration and cultural degeneration of the Hindu community. The Code is 
repugnant to the ideals of Hindu life and society. It is neither codification nor an 
improvement for betterment of the Hindu society. 


The Orthodox school pleads that the abolition of the local custom, customs of 
the caste and family custom is highly undesirable.* These customs served a good 
deal in the past and they adjust the law to the needs of the times. Customs are 
used to solve new problems. Customs are given effectto even to override the written 
text of law. As such, their abolition would affect adversely the working of law. 
On the other hand the sponsors of the Code asgue that the existing law Courts 
find that the customs have become itnpediments to the smooth working of law. 
These customs would deprive the law ofits progressive tendency. The doctrine of the 
overriding authority of custom is against the spirit of Dharma Shastras. At present, 
Parliament can easily solve new problems. So, the abolition of custom has been 
justified on healthy grounds. . 


Abolition of caste’system will strike at the very basis of Hindu society. Hence, 
the Code deserves to be rejected. It is said that there was no caste system in ancient 
days. It seems that there was only one Varna in the pre-vadic age. As a matter 
of fact, the caste-system is responsible for disintegration of Hindu society. The 
Code aims at consolidation of the Hindu society. As such, the abolition of caste- 
system is desideratum. 


It is argued that the Hindu Law has a divine origin. As the Code violates the 
ancient law, this reform is opposed to Hindu religion and Hindu sentiments. The 
supporters of the Code answer that if Orthodoxy had simply listened to the blind 
votaries of faith, no progress either in social or economic sphere would have been 
possible in the country. After all the present rules of Hindu Law are not God- 
made laws but they are the creation of modern civil Courts. At present, there is no 
suitable agency to consolidate the old Hindu Law except the Parliament. 


The supporters of the Code think that no organised propaganda is necessary 
to educate the public about the contents, implications and importance of the pro- 
visions of the Code. Because they are under the impression that they are sure to 
have a thumping majority of the members of the Parliament in favour of codi- 
fication. Such an attitude towards the legislative measure is opposed to the spirit 
of democracy. . 


No doubt, the Bill comprehends diverse and radical changes in law, customs 
and traditions. Yet the sponsors justify the codification stating that the present 
Hindu Law and religion were not the same as they were in the Vedic age ; that they 
had been affected all through the ages by several forces and so, it does not fo'low that 
if the Code is passed, the Hindu culture would be destroyed. In Short, Hindu Law 
has all along marched with the progress of time and would continue to develop in 
succeeding generations even when,the Code becomes law. Bearing all these aspects, 
the Reformers judge the codification of Hindu Law on its own merits. 


V. Legal objections to the Hindu Code. 


The Hindu Law is of divine origin. These laws are laid down by the ancient 
law-givers. But, these laws are neither King-made laws nor man-made laws. 
As such the Republic of India or any Sovereign power on the earth has no power 
to alter or modify them. The British Parliament had only inherited the legislative 
powers exercised by the rulers and Kings of our country. Hence, the British Parlia- 
ment could not delegate power to the Indian Parliament to legislate the personal 
laws of the Hindus, and the Code is ultra vires the Legislature. 


The opponents of the Code are of the opinion that the Hindu Code Bill con- 
travenes the provisions of the fundamental rights under the Constitution, and so 
Parliament has to give up this measure. If the Parliament persists to proceed with 
the Code, the opponents may think of moving the Supreme Court of India to 
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issue an injunction against the Parliament forbidding it from -proceeding with the 
Code. On careful scrutiny and analysis of the provisions of the Constitution 
on the fundamental rights, it will be app@rent that there is no inconsistency between 
the provisions of the Code and of the fundamental rights. In fact the present 
system of Hindu Law is inconsistent with the provisions of the fundamental rights 
and the Code aims at making it consistent with the provisions of the Constitutior. - 


The provisions of the Codt cannot extend to the devolution of agricultural 
land. Under the Constitution the Indian Union has no power to legislate on 
devolution of agricultural land because it is included in the State list. Agricultural 
land constitutes the bulk of immovable properties in the Indian Union and the 
Committee proceeds under the pious hope that the State Legislatures will move 
on Jines similar to those in the Code. It if doubtful whether all the States would 
move to adopt all the provisions of the Code to devolution of agricultural lands. 
The provisions relating to, the devolution of agricultural lands are ultra vires the 
Parliament. . 


VI. Controversial provisions of the Code. 
The controversial provisions of the Hindu Code Bill are : 


(1) the abolition of the doctrine of the right by birth and the principle of 
survivorship and the substitution of the Dayabhaga ; (2) the giving a share to the 
daughter ; (3) the conversion of the women’s estate into an absolute estate ; 
(4) the introduction of monogamy as a rule of law ; (5) the introduction of provi- 
sions for divorce ; (6) the institution of adoption. 


The present Hindu Joint Family System is the best conceived plan eminently 
suited for the Hindu society. It is an unique institution in the word on a co-opera- 
tive basis. It is a family republic and it remains in the nature of an insurance 
trust. This system breeds the sound growth of the Hindu society. It promotes 
the Universal Brotherhood. It preserves the property from generation to generation 
under all economic conditions. This system is in accordance with international 
tendencies for integration, collectivisation and federation. It commands the 
nobility in the annals of our country. 


The Code attempts to introduce the progressive provisions of Dayabhaga 
system and brings in the disruption of the joint family system and the abolition 
of right by birth and the doctrine of survivorship. Ifthe principle of right by birth 
is abolished, the father will squander away his ancestral property for any purpose. 
But it is said that in non-Mitakshara systems of law the father has unlimited power 
to deal with his property. The Bill substitutes the tenancy-in-common of the 
Dayabhaga for the coparcenary. 


The Hindu joint family has lost its cohésion. Many in-roads have been made 
into the joint family system. The modern spirit does not favour its continuance 
any longer. 

The Code retains the joint family system but‘alters the rights to property of the 

members of the joint family. There remains the joint family without a joint family 
property. In other words, the: Code recognises unity of possession instead unity 
of ownership. 
_ . Supporters of the Code plead that this system is used for the purpose of keeping 
a double system of accounting to evade the Income-tax law and for other purposes. 
If the joint family is to be continued, it could be done voluntarily by becoming 
a company or a co-operative society or some other legal personality known. to any 
system of law. So, the Hindu Code gives the go-by to this age-long system. 


Introduction of sharers in the Code is unknown to Hindu Law and it is foreign 
to Hindu conception. . The Code concedes equal rights of inheritance both to sons 
and daughters. This provision is supposed to be revolutionary. But, the committee 
supports that giving a share to the daughter along with the son is neither against 
the ancient texts nor against the modern system of jurisprudence. , 
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The division of property as suggested in the Code would lead to complications 
of title and fragmentation of holdings. It would create disaster in the economic 
life of Hindus and promote strained feelings among the heirs. The Code imports 
a stranger into the family and breaks the estate. The recognition of simultaneous 
heirs in the Code is pernicious and unwholesome to society. In short, the Code 
aims to wreck the institution altogether. 


The son offers pindas to his father and his ahcestors. The daughter cannot 
contribute to the spiritual benefit of her ancestors. As such, she could not be given 
any share of inheritance. : . 


According to the provisions of the Code, a daughter will get property from her 
father as well as from her husband while men would inherit from their father alone. 
‘These provisions are against equity, justice and good .conscience. It will not be 
conducive to the healthy growth of Hindu society. 


The primary aim of the Code is to improve the lot ‘of Hindu women and to keep 
them in par with men. The Code removes the sex distinction for purposes of succes- 
sion. Sex is no longer a bar to any occupation. 


Under the existing Hindu law women inheriting from men can only take a 
limited «state according to all the schools except in Bombay. The Code puts an 
end to the limited estate of women. The doctrine of limited estate is neither sup- 
ported by the Vedas nor by Smritis. Mr. Justice Venkatasubba Rao, a retired 
Judge of the Madras High Court, holds that “ the doctrine of limited estate is a pure 
creation by judicial decisions, unsupported by ancient shastras.” 


The brunt of the opposition is to the widow getting an absolute estate. Now, 
the role of women is quite different with the advent of freedom. When women 
are in a position to work as Ministers, Ambassadors, Judges, Lawyers and Legis- 
lators, the age-long traditions of tutelage must disappear. Women are quite com- 
petent to manage and enjoy the absolute rights ove: the properties acquired by 
them. In all civilised systems of law, women are enjoying absolute estates. The 
Code merely restores and confers absolyte rights on women in Hindu society. The 
doctrine of absolute estate conferred upon women will place Hindu women, on a 
par with their Mussalman, Christian and Jain sisters. The property acquired 
by a woman after the commencement of the Code will be her absolute property. 
To say that the giving of absolute estate to women will result in a serious and un- 
desirable dislocation of the family life, is a myth. Under other systems of law 
women have enjoyed absolute rights to property and it is a fact that they have not 
squandered away the properties. 


A marriage under Hindu Law is a sacrament but not a contract. It creates 
an indissoluble tie between the husband and the wife and its ideal is a life-long 
devotion to the husband. Monogamy is the general rule while Shastras permitted 
Polygamy as an exception in deserving cases. Neither party can divorce the other 
unless permitted by custom. Change of religion, loss of caste, adultery and even 
desertion cannot dissolve a marriage. The introduction of the principle of Islamic 
and Christian system is an insult to the time-honotired institution of Hindu marriage 
as a sacrament. 


From the report it appears that the Rau Committee wanted to do justice to the 
mothers of the race by prescribing monogamy as a rule of law. The Committee 
seems to be apt to the maxim that “ Justice may be done though the Heaven may 
fall.” Monogomy according to western standards has been sought to be introduced 
into Hindu society. Enforced monogamy will give rise to many other social pro- 
blems as in the west. Insistence on it will only lead to increased concubinage. 
‘The Code recognises concubinage and declares the right to maintenance of the 
concubine and her children. 


The tendency of modern legislation seems to encourage civil marriages. Under 
the Code monogamy is made obligatory while polygamy is made punishable. 
Monogamy will not work without divorce which also is opposed to the Hindu senti. 
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ment. It is feared that if monogamy is enforced as a rule of law for Hindus, it 
might drive many of the Hindus to Islam. With all these drawbacks it is argued 
that monogamy will prevent the husband from deserting his wife at pleasure and 
contracting a second marriage. But it has to be remembered that if the law that 
touches human life is so complex there is bound to be breaches of law resulting ina 
disorder in society. Hence, it is desirable to have one law of marriage for Hindus. 
keeping in tact the principle with respect to consanguinity and affinity which are- 
universally accepted. 


When the western countries are tired of the provisions relating to divorce, the 
Code introduces this ruinous system. The institution of Divorce is foreign to the 
Hindu Law, tradition, culture and sentiment. By the introduction of divorce,, 
the Hindu society will gradually lose the degree of peace, security and domestic 
happiness. The provisions for divorce are anti-social and anti-religious. When 
maidens now find it difficult to get suitable husbands, the introduction of divorce- 
would decidedly sap the vitals of the Hindu society. 


Divorce provisions apply to the marriages solemnised before and after the 
commencement of the Code. The said provisions appy not only to civil but also. 
to sacramental marriages. The Code makes it obligatory for the marriage couple 
to seek their divorce in a Court of law. Custom under the Hindu Law permits 
an easy form of divorce in some cases while the Code provides an elaborate and 
expensive method ‘of divorce. The divorce provisions in any event must be 
simplified so that they are cheap and expeditious. 


Provisions for divorce are really a torture to the deserted parties to the marriage.. 
Marriage is a legalised, sex-relationship and when such relationship is embittered 
on account of ill-feeling and hatred between the parties to the marriage, no punitive 
legislation should ‘intervene to secure another legalised sex-relationship. These 
provisions also leave no room for custom to prevail. Nevertheless, it is argued that 
the divorce provisions will facilitate the progressive growth of society. Under the: 
existing Hindu Law, wherever a Hindu goes he is governed by his personal law and 
not by the law of the place. But, this unlimited jurisdiction of the Hindu Law has 
been curtailed by the proposed Hindu Code. : 


The Code abolishes all kinds of customary adoptions. Adoption under the 
Code has no spiritual significance. It is made purely for: temporal purposes with. 
a view to help the adopter in his old age. The adopted son{succéeds to the adoptive 
father alone and not to his collaterals. ‘she adoption under the Code is something 
like an appointment of an heir. : 


VII. Salutary provisions of the Code. 


The Hindu Code Bill retains the vitality of the Hindu Law but it removes its- 
rigidity keeping pace with the progress of society and civilisation. The Code 
brings up the Hindu Law to modern standards of jurisprudence. 


The Code has abolished the various schools and sub-schools of Hindu Law. 
In abolishing the various schools ghe Code has made the law uniformly applicable 
to all the States in the Union. The Code applies equally to all Hindus. 


The Constitution of India guarantees that there will be no discrimination 
between citizens of India on the grounds of sex, creed, caste or religion. Un- 
touchability has been abolished by the Constitution. If the Hindu Code Bill is. 
passed into law, it will fulfil the pledges given by the Constitution. 


The Committee blended the most progressive elements in the various schools. 
of law in the Hindu Code Bill. For instance, the Dayabhaga school is more advanced 
and more liberal than the Orthodoxy of the Mitakshara. The principles of the 
Dayabhaga system are adopted in the Code. All provisions of the Code are enabling 
ones. Rules about divorce and civil marriage are “ emergency exits.” 


The Code removes the distinction between ancestral and self-acquired pro- 
perty ; different treatment to sons and daughters; technical difficulties in, the 
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interpretation of women’s estate between Mitakshiara and Dean rules of 
. inheritance ; and the distinction between a Sudra and a member ofa regenerated 
class. In short, Hindus are brought on orf level. 


o The term “ Sapinda ” is an important term in Hindu Law. “ Sapinda ? 
under thé Mitakshara denotes relationship by consanguinity while it denotes in 
Dayabhaga the spiritual efficacy of the oblation to be offered to the ancestors of the 
propositus. The Code sets aside the conflicting definitions of the term “ Sapinda ” 
of the Hindu Law and gives a uniform definition of the term“ Sapinda.” 


The object of the Code is to introduce a uniform law for the purpose of national 
codification. The proposed changes in the Code are intended to enable the Hindu 
system of law to come up to the standards of modern progressive jurisprudence. 


VIII. Salient features of the Hindu Code Bill. 


_ The Hindu Code Bill as revised by the Select Committee consists of nine parts, 
viz. :— 


(1) Preliminary ; 
(2) Marriage and Divorce ; 
(3) Adoption ; 
(4) Minority and Guardianship ; 
(5) Joint Family Property ; 
(6) Women’s Property ; 
' (7) Succession ; 
(8) Maintenance ; 
(9) Miscellaneous. 


Preliminary —The comprehensive definition of a Hindu gives a sense of unity 
to all Hindus. The provisions of the’Code are not “ retrospective.” 


Marriage and Divorce -—The Code recognises two forms of marriages sacramental 
and civil marriages. Conditions are imposed by the. Code to solemnize either forms. 
of marriage. The sacramental marriage will be complete and binding when neces- 
sary ceremonies such as customary rites and saptapadi are performed while the civil 
marriage will be solémnized by a Registrar. The Code permits inter-caste marriage 
but makes no provision to legalise widow marriage. The „provisions of Sarada Act 
in respect of age limit for marriage have been retained in the Code. These age 
limits apply both to civil and sacramental marriages.” Under the Code a sacra- 
mental marriage can be converted into a civil marriage but not vice versa. The 
Code recognises void ‘and voidable marriages. Under the Code, polygamy is 
not only void but also penalised. But it retains the provision regarding the resti-. 
tution of conjugal rights. 


Provision is made in the Code for judicial separation and dissolution of marriage 
by divorce. The Code places an obligation on the husband to maintain his divorced 
wife till she is remarried. The Code provides an elaborate and expensive method 

. of divorce. The second marriage without the divorce of the first wife is not only 
void but also penalised. Provisions for divorce are laid down in the Code in respect 
of marriages solemnized before and after the commencement of the Hindu Code. 


Adoption.—The definition of a son in the Code includes all kinds of adoption 
in the Hindu Law. Provision is made for registration of adoption. The age limit. 
is fixed for the boy to be adopted. The physical act of giving and taking is the only 
ceremony necessary to validate an adoption. The Code does not recognise the 
adoption of females. Under the Code, once an adoption it is always an adoption.. 
Bachelors alone can be adopted. The Code lays down that a husband without 
obtaining the consent of his wife, should not take a boy in adoption. Similarly 
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:a father iShEð gf son in adoption without the consent of his wife. 
“The adoption 3s fade on a civil contract basis: -Under the Code, the 


adoption will not divert any property already vested by inheritance, gift or any 


Guardianship and Maintenance—The chapters in the Code on guardianship ahd 
-maintenance are non-controversial and they are conceived in a progressive an 
broad spirit. The Bill simply’ codifies the existing laws in the matter of guardian- 
ship and maintenance. , But in the case of maintenance, the moral obligation of the 
father-in-law to maintain hisedaughter-in-law has been converted into a legal obli- 
-gation and a Hindu wife can claim separate residence and maintenance from her 
‘husband under certain circumstances. f 


e 

Joint family property—The Code introduces the basic principles of the progressive 
Dayabhaga system. It brings about the abolition of the doctrines of right by birth 
-and survivorship. Under the Code no son has a right to claim partition during 
the lifetime of his father. ‘After the demise of the father the property will go to 
«the heirs mentioned in the Code. Consequently the doctrine of pious obligation 
of a son to pay the debts of his father is abrogated in respect of debts incurred after 
the commencement of the Code. The Code restricts the power of the father to 
-alienate the joint family property. The Code affects the joint family propcrty 
but not the joint family. Equal rights of inheritance both to-sons and daughters 
is recognised by the Code. The females in addition to their right to inherit have been 
-endowed with a right to maintenance. The Code retains the liability of members 
-of the joint family fo- debts incurred before the commencement of the Hindu Code. 


Women’s property—The Code abolishes the limited estate’ of Hindu women. 
-But it makes provision for women exercising absolute rights in the estate inherited 
by them after the commencement of the Hindu Code. The property acquired 
by a Hindu woman, on her-death, will devolve on her heirs. Dowry given on the 
-occasion of her marriage will be her property and the husband or any other person 
-who received it, shall hold it in trust for her benefit. 


. . . 

Succession.—Material changes have been made in the line of heirs and in the 
«order of their succession. The Code recognises two types of succession, namely, 
-the intestate and testamentary. The heirs mentioned in Hindu Women’s Right 
to Property Act, 1937, are recognised in the Code. Daughter is ranked with son 
in the matter of inheritance. The provisions of the Code abolish the distinction 
between divided and undivided sons ; Between married and unmarried daughters ; 
between married daughter provided for and married daughter unprovided for and 
between a female with issue and a female without a issue for purposes of succession. 
The order of preference anfong the preferential heirs in the Code is fixed by refe- 
rence to natural love and affection. Dowry system has been abolished from practice. 
‘The “ Code furnishes ” a list of disqualified heirs. 


Miscellaneous.—The Code delegates power to the State Governments to make 
rules to carry out the objects of the Hindu Code Bill. 
. 


IX. Suggestions on the Hindu Gode. 


Provisions may be made in the Code to carry out the suggestions hereunder :— 


aa D Joint succession of son and daughter in the father’s property should be 
eleted. 


2. In the absence of daughters, sons should be given a place to inherit to 
mother’s estate. : 


3- Daughter’s right to inherit in her father’s property should þe restricted 
to daughter only and must not be extended to her heirs. 


4. Any interest that a widow gets in the property of her husband dying intestate 
s hould cease upon her re-marriage and vest in the heir next in order. 





6. The provisions for registration of EIERE marriages are to be dropped. 


. 7. If any one of the spouses to the marriage is not heard of by the other for 
seven years, the other party is to be at liberty to marry again. 


8. There should be provision for polygamous marriage when the first wife 
is barren for ten years after marriage. 


9. The provision regarding the obligation of thre husband under the Code to 
maintain his divorced wife till her remarriage should be deleted. 

10. District Munsiffs should be gmpowered*to entertain divorce proceeding, 

11. Separate Courts of summary jurisdiction are desirable to try all matri- 
monial cases. 

12. The entire Code has to be made applicable to all persons governed by the 
laws of Aliasanthanam, Marumakkathayam and Nambudiris. 


13. A convert to any religion should “2S disc ualif 
property to any of his Hindu relatives. 








from inheriting the 


OO Cit APU Ly Ine 
j fendre of Tamaties. “an blind men 


14. Provision should be made for m 


instead of inheritance. 


15. A widow on the grounds of u hsf (AS reNairiage, and conversion to 
another religion should be disqualified from „tåķkiñë the" Tiheritance. 


16. Provisions should be made for mafie ant SiicbbigiOn of dancing 


= Al 


“ Every great and commanding moment in the annals of the World,” says 
Emerson, “ is the triumph of some enthusiasm.” The Hindu Code besides being 
a digest of the existing principles of Hindu Law and the judicial decisions of our 
Courts, introduces principles foreign to the existing Hindu Law, which are neither 
anti-social nor anti-religious. The Code merely aims at introducing social reforms 
in Hindu society. The path of social reforms is always strewn with obstacles. 
It is only with the help of scientific and organised methods of propaganda that the 
obstacles can be removed and the reforms achieved. Hence, it is laudable to state 
that if the society has to survive and to progress on all fronts it must ignore the 
negative attitude and accept the positive one. 


The report of the Rau committee discloses that the public opinion on the Code 
is more or less evenly divided. But the intelligentia of Bharat are in favour of the 
Code. The dissenting report of Dr. DWarkanath Mitter, a member of the Hindu 
Law Committee, discloses that a uniform Code of Hindu Law is neither possible nor 
desirable. People should not be allowed to think that the Hindu Code is a party 
measure. Hence, it becomes imperative to obtain. a mandate of the people to be 
affected before the Bill becomes law. 

The measure, as it is, requires a good dedi of attention, scrutiny and careful 
consideration to suit the just demands of the various schools of thought. Besides, 
as the Code will affect the religion and life of millions of Hindus of the present 
as well as of the successive generations, the gravity of the move must well be realised 
before the Code is placed on the Statute Book. So, our Parliament, Politicians and 
leaders must follow the dictum, “‘So think, argue, debate, consult, hear the other 
side and then evolve solution.” ‘The best of India’s Institutions then will be pre- 
served as the waters cover the Sea. 

Besides Independence has also opened the door to solution of this great social 
reform irrespective of caste, creed and religious persuasion. The Bill has been 


already set in motion. “ Neither rain nor snow, nor heat, nor gloom can mar” 
the Hindu Code Bill. 





girls. 





X. Conclusion 
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A Nore on SecTION 195 (i) (a) or THE 3“ GRIMINAL PřocepuRi 
CODE AND SECTION 353 OF THE Pena, Cove” 


By 
K. V. SUBRAMANYAM, B.A., LL.B., Advocate, Nellore. . 


It is a general rule that any person having knowledge of the commission 
of an offence may set the law*in motion by a complaint even, though he is not a 
person interested in, or affected by the offence. Generally speaking a Magistrate 
takes cognizance of an Offence upon a complaint, upon report in writing from a 
Police Officer or upon information from any person other than a Police Officer 
or upon his own knowledge. There are, however, certain exceptions to this general 
principle. In respect of certain offences, their cognizance cannot be taken by a 


Magistrate except on a complaint and that by a particular person. Such offences. 


and the particular persons entitled to file complaints in respect thereof are men- 
tioned in sections 195, 196-4, 198 and 199 of the Code of Criminal Procedure. 
These provisions can therefore be said to be exceptions to the general rule stated. 
in section 190, Criminal Procedure Code. So far as an offence under section 186 
of the Penal Code is concerned, a Court can take cognizance of the offence only 
if there is a complaint in writing by the public servant concerned or by some other 
public servant to whom he is subordinate. This is mandatory and no Court has 
jurisdiction to take cognizance of any of the offences mentioned therein without 
the prescribed complaint. There are a number of cases in which convictions were 
set aside for want of complaints by the prescribed authorities. In re G. P. Fagannatha~ 
char}, Ravanappa v. Emperor®, Jagadamba Prasad v. Emperor®, Ram Singh v. Emperor+,, 
Ram Rakha v. Emperor®, Santi Lal v. Emperors. 


Now it is also necessary to understand the object of the legislature in 
introducing the sections. It is clear from the rulings given by the various High 
Courts that the object of the sections is to prevent improper or reckless prosecutions. 
by private persons for offences in connection with the administration of public 
justice and those relating to the contempt of lawful authority of a public servant. 
Subbarayudu v. Gopayya’, Kedar Nath Sen v.” Amulya Rattan Sanyal’. It is to give pro- 

tection to parties and witnesses against vexatious or frivolous prosecutions. The 
` intention of the legislature appears to be to prevent innocent persons being put 
on trial at the instance of persons likely to be moved by motives of revenge and 
not to protect guilty persons from the penalty of their crimes: vide, Jageshwar 
Singh and others v. Emperor. ° 


No Court can take cognizance of an offence under section 186 of the’ 


Penal Code, 7.¢., a voluntary obstruction of a public servant in the discharge of 
his public functions, excepteon the written complaint of the public servant con- 
cerned or some other public servant to whom he is subordinate. Assaulting or 
using criminal force to a public servant in execution of his duty as such public 
servant is an offence punishable under section 353 of the Penal Code and is a moré 
serious offence. An offence under section 353 of the Penal Code includes an 
offence under section 186 of the Penal Code. But in section 195 (1) (a), Criminal 
Procedure Code, we see offenc€ under section 186 of the Penal Code included in 
“the list of offences which require the written complaint of the public servant con- 
cerned or his superior officer but not one under section 353 of the Penal Code. 
It is desirable that offences under sections 353, 332, and 333 of the Penal Code 
also should be added to the list of offences specified in section 195 (i) (a) of the 
Criminal Procedure Code as the purpose of ‘the section is to protect accused persons. 
from frivolous or vexatious prosecutions and to prevent improper or reckless 
prosecutions by over-zealous persons. 





1. (1942) 1 M.L.J. 105. 6. A.LR. 1948 Cal. 103. 
2. (1931) 62 M.L J. 735. 7. (1931) 62 M.L.J. 310. 
g. ALR. 1933 All. 626. 8. A.LR. 1942 Cal. 79. 
4. AIR 1935 Pat. 214. 9. A.LR. 1936 Pat. 346. 
5. A.LR. 1937 Lah. 624. 
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DOCTRINE OF SURRENDER AND, DEVIGE TO DIVIDE THE 
; ESTATE ` 
: Bý 
` PROFESSOR S. VENKATARAMAN. 

The Hindu widow’s estate is typical of the limited estate taken by a woman 
in Hindu Law. It has been a constant theme of discussion, which, in some respects, 
has been placed beyond the possibility of further argument, though in regard to 
certain other matters there is still scope for discussion. It was described by the 
‘Judicial Committée in’ one of the éarly casés'‘as ‘follows’: ON Ma 

“Under the Hindu Law the widow though she takés as hgir takes a special and qualified estate. 
Compared with any estate that passes under English Law it is an anomalous estate. It is a qualified 


proprietorship and it.is only by the principles of Hindu Law that-the extent and, nature of the qualifi- 
cation can be determined.”’? > P ; 


The incidents of the widow’s estate , Have -been defiħed -essentially with reference to 
othe text of Katyayana? : i i i 


“ Let the childless widow preserving unsullied the bed of her lord- and ‘abiding with her‘vencrable 
` protector, enjoy with moderation the property. until her death. After her let the heirs take it.” 
. Vyasa states : , . P 
“ For women, the heritage of their husband is pronounced applicable.to use, . Let not svoméen 
on any account make waste of their husband’s wealth.” oe 
har x 2 a Ce aa : z bo MM . ae, dd 
Narada declares : ae: ae ee eee cae ` 
“ When the husband is deceased, his kin are the guardians of his childless widow. In the disposal 
of the property and care of herself, as well as inher maintenance they-have full power. But if the 
husband’s family be extinct, or contain no male or be helpléss, the kin of her own father are the 
guardians of the. widow if there’be no relations of her husband:within the degree of a sapinda.” 
The texts emphasise that the widow’s. power is oly: to» use- but not: to ‘alienate 
property, that in regard to its disposal . the husband’s-kinsmen. have a measure of 
control, and that generally she is in a-state of tut@lage. . Elaborating the matter, 
the author of the Dayabhaga lays down-that. 3.. °° ao... OT EI i 
et when she dies, the daughter or others ‘who would regularly be. heirs in default of the wife , 
take the estate ; not the sapindas ; since these, being inferior. to the daughter and the rest ought 


not to exclide those heirs : for the widow debars them ofthe succession’ ; and the obstacle “being 
equally removed if her right cease or never take effect, it can be no bar to their claim.’’3 


‘He concludes that 


"the persons who would be next heirs, on failure of prior ‘claimants succeed to the residue. of 
the estate remaining after her use of“it upon the demise of the widow in whom the succession had 
vested in the same manner as they would have succeeded if the widow’s right had never taken 
effect,” 4 ME L y : : ae 
„1. Moniram Kolita v. Keri-Kolitani, (1880) L.R. 3. Dayabhaga, xi, 1, 57- 
7 LA. 115: LL.R. 5 Cal. 776 ŒC). e: <s 7 4 Dayabhaga, xi,.1, 59. ' 
2. Cited in Dayabhaga, xi, 1, 56, ' ; f 
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Jimutavahana’s words “if her right ceases or never takes effect” have been 
regarded by Mookherjee, J., in Deby Prosad Chowdhury v. Golap Bhagat! as 
comprehensive enough to include not merely the case of the death of the widow, 
but all cases where her right ceases: in other words ‘the reversioners take the 
.estate not merely when the widow dies, but also when her title is extinguished, 
for instance, by renunciation, remarriage or the like. It is the words referred to 
that have been held to constittite the textual warrant for the doctrine of surrender 


by a limited owner. 


eo 
On more than one occafion, it has been stated by learned Judges in Madras 
that the doctrine of surrender has no basis in the Smritis and is a creature of judicial 
decisions. Typical of these is Rumaraswapi Sastri J.’s observation in Vaidyanatha 
v. Savitri? : ` 
“ The whole doctrine of surrender and consequent acceleration of the estate of the reversioners 
has no basis in Hindu Smritis but has been evolved by Courts of Justice on general principles of juris- 
prudence, An anticipation of interest involved by the theory of relinquishment or a defeasance of 


the ulterior interest by the intermediate acts on the part of the widow are hardly contemplated by the 
Hindu law-givers.” 


Similar observations have been made by Sadasiva Ayyar, J., in Chinnaswami 
Pillai v. Appaswami Pillai? and by Boys, J., in Lachmi v. Lacho*. Other learned 
Judges have held differently. In Ramakrishna v. Kousalya Mani Dasi, D.N. Mitter, 
J., said : 


“ Tt is not correct to say as has been said by Kumaraswami Sastri, J., that the whole doctrine 
of surrender and consequent acceleration of the reversioners has no basis in Hindu Smritis but has been 
evolved by Courts of Justice on general principles of jurisprudence. So far as the Bengal School 
a Hindu Law is concerned the theory of surrender or relinquishment finds support in the antient 

mritis. 

The text of Katyayana cited supra is referred to as well as the comment of 
Jimutavahana theron and the deduction of Mookherjee, J., therefrom. Recently 
in Venkateswarlu v. Challaiya®, adverting to Kumaraswami Sastri J.’s statement, 
it has been observed : 


“ With respect to the learned Judge, that stategnent csnnot be said to be quite accurate. Though 
the surrender by a widow in favour of the nearest reversioners is not specifically mentioned in the’ 
texts, such of the Hindu Law texts as pertain to the widow’s right of inheritance to her hushand’s 
property and the extent and scope of such rights are certainly derived from the texts and the right of 
the widow to surrender is one of the incidents of the right to succeed to her husband’s property and to 
enjoy it.” 


It is noteworthy ‘that both the abave -observations recognise in a way that 
surrender is not directly mentioned in the Smritis byt is an off-shoot of her right of 


. inheritance which is mentioned in the Smritis. The observation of Mack, J., in 
the last case— 


e 7, 

“ It is, indeed, refreshing nor is it in any way*surprising to find that the ancient texts give direct 
support to a commonsense and reasonable position that the childless widow can, with the consent 
of her husband’s kin, make a valid surrender to the nearest reversionérs”’ (italics ours) 


—is really an optimistic conclusion. The doctrine of surrender has come up 
for consideration in a long catena ‘of decisions ranging over a considerable 
period of time, though it has t6 be confessed that the true limits laid down in the 
‘cases to the right of surrender are still not easy to ascertain. In Marudamuthu 
Nadan v. Srinivasa Pillai", Subramania Ayyar, J., observed : 


“I think it unnecessary to go into the question whether the Hindu Law according to the texts 
or the commentaries lends support to the doctrine that a female holding a qualified estate can validly 
surrender such an estate, so as to entitle the then immediate reversioner to enter upon the inheritance. 
and to hold it absolutely as if the succession had opened by the natural or civil death of the qualified 
owner. Though there has heen no course of decisions on the point in this Presidency as in Bengal, 
yet instances have occurred which show that parties have acted upon the view that such surrenders’ 
are valid in these parts as well. This appears even from some of the cases which have come before 


4 
t 





1. (1913) LL.R. 40 Cal. yar (F.B.). - Cal. 689. ` 

2. (1917) LL.R. 41 Mad. 75 (F.B.). 6. (1953) 1 M.L.J. 167. 

3. (#918) I.L.R. 42 Mad. 25. 7. SS 8 M.L.J. 69: LLR. 21 Mad. 128, 
4 (1927) LL.R. 49 All. 334. 133 (F.B) ” A 
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the Courts. Since, there is nothing in the doctrine itself which makes it less suited to the community 
in this Presidency than to the community in’ Bengal it is not surprising that the Calcutta rulings have in 
practice been followed in this Presidency as well.’g 


In Rangaswami Goundan v. Nachiappa Goundant, Lord Dunedin said : 


« “ The foundation of the doctrine has been sought in certain texts of the Smritis ..... But in 
any case it is settled: by long practice and confirmed by decisions that a Hisidu widow can renounce 
in favour of the nearest reversioner if there be one or of all the yeversioners nearest in degree if more 

than one at the moment.” 


It is noteworthy that in Nagi Reddi v. Durairaja Naidu®, the Supreme Court has 
treated the doctrine as a creature of judicial decisions. There Mukherjea, J., 
observed : : i 
» 
“ The doctrine of surrender or relinquishment by thé widow of her interest in her husband’s 
estate which has the effect of accelerating the inheritance in favour of the next heir of the husband 


is now a well-settled doctrine of Hindu Law.which has been established by a long series of judicial 


decisions.” o . ` . 


An early enunciation of the doctrine of surrender is found in Protap Chandra 
v. Joymoni?, where Trevor and Campbell, JJ., observed : 


“We think it admits of no reasonable doubt that under the Hindu Law, a Hindu lady in possession 
can relinquish and by relinquishing anticipate for the reversioners their period of succession.” 


7 


The position was set’ out in somewhat similar language by Garth, C.J., in 
Nobokishore Sarma Roy v: Harinath Sarma Roy*. The learned Chief Justice said : 


“What is usually. ..... called a surrender of a Hindu widow’s estate is more properly 
a relinquishment of it in favour of her husband’s heirs. If she died a natural death those heirs would 
succeed, or if she were to become a byragee‘or otherwise die a civil death, the result would be the 
same.’ And as I take it to be clear that when her husband died, she might, if she had so pleased, 
have disclaimed her estate, there would seem to be nothing wrong or objectionable in her relinquish- ° 
ing her estate at any time in favour of her husband’s heir for the time being after she had once accepted 
ite? 
The statement of the doctrine which has frequently been quoted as ‘authoritative on 
the matter is the observation of Lord Morris in Behari Lal v. Madho Lal5: 

“ It may be accepted that according to Hindu Law the widow can accelerate the estate of the 


heir by Conveying absolutely and destroying her life-estate. Jt was essentially necessary to withdraw 
her own life-estate so that the whole estate should get vested at once in the grantee.” 


As pointed out.in Hem Chunder Sanyal v. Sarnamoyi Debi®, the reason behind it 
_is that it is the intervention of the widow that postpones the succession of the 
reversioner and if she walks out of the scese, she thereby anticipates for the rever- 
sioner the time of his succession. Surrender is thus a relinquishment of the estate 
inherited and has the same effect as if the limited owner had disclaimed and not 
taken it. Lord Dunedin spoke in somewhat embellished language, when in the 
Goundan caset, he described a surrender as 


` 


“ the effacement of the widow—an effacement which in other circumstances is effected by actual’ 
death or by civil death—which opens the estate of the deceased husband to his next heirs at that date.”’, 


‘It has been pointed out that the expressions ‘civil death’ and ‘ effacement’ 
must be taken to have been used figuratively qua thee estate surrendered, Angamuthu 
Chetti v. Varatharajulu Chetti”. They are loose expressions which can mean only 
that the reversioner succeeds in such a case as if the widow died at the moment, 
Chinnaswami Pillai v. Appaswami Pillai®, In a real surrender there is no transfer 

- or even a release of property by.one to another but only an extinction of the pro- 
prietary right of the limited owner, the next heir after her succeeding to the property 
under the law* of succession, Mulugu Kotayya v. Mudigonda Chandramowlt Sastri®. 
The Privy Council observed in Sitanna v. Viranna?®: ° 











1, (1918) 36 M.L.J. 493; L.R. 46j1.A. 72: 6. (1894) LLR. 22 Cal. 954. 
LLR. 42 Mad. 523 (P.C.). 7. (1919) LL.R. 42 Mad. 854 (F.B.). 
2. (1952) 1 M.L.J. 746, 749 (S.C.). 8. (1918) LL.R. 42 Mad. 25. 
3. ian 1 W.R. 98. 9. (1916) 31 -M.L.J. 406. 
4. (1884) LLR. 10 Cal. 1102 (F.B.).0 10. (1934) 67 M.L.J. 20: L.R. 61 LA, 200: 


5. (1891) LL.R. 19 Cal. 236 (P.C.). LL.R. 57 Mad. 749 (P.C.). 
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“Though the doctrine of surrender has undergone considerable development in recent years, 
it must be remembered that the basis of it is the effacement of the widow’s interest, and not the ex 
facie transfer by which such effacement is broufht about. The result is merely that the next heir 
of the husband steps into the succession in the widow’s place.” 


> 


This voluntary self-effacement is sometimes referred to asa surrender, sometimes 
as a relinquishment or abandonment of her rights ; and it may be effected by any 
process having that effect, provided that there is a bona fide and total renunciation 
of the widow’s right to hold the property, Mussamat Bhagwat Kuer v. Dhanukdhari 
Prasad», Being a self-effacement by the widow and not a transfer, the consent of the 
next reversioner is neither needed nor necessary to its validity, Nagi Reddi v. Durai~ 
raja Naidu. A valid surrender results where there is a withdrawal of the widow 
from the entirety of the estate in favour of the nearest reversioner or reversioners. 


A 


An extension to the doctrine of surrender was recognised by the Calcutta High 
Court, more as a matter of stare decisis than as a logically warranted position, in 
Nobokishore Sarma Roy v. Hari Nath Sarma Roy®, It was held that the widow and the 
nearest reversioner can by joint action convey the entire estate to a third person 
apart from any question of necessity. Garth, G.J., said : 

“ But, if it is once established as a matter of law, that a widow may relinquish her estate in ` 


favour of her husband’s heir for the time being it seems impossible to prevent any alienation which 
the widow and the next heir may thus make.” 


dn that case, the widow sold to a stranger a share in a taluk, the whole. of the 
property she had inherited from her husband. The then nearest reversioner exe- 
cuted a separate document in which he assented to the conveyance by the widow. 
He, however, predeceased the widow. The person who at the time of the widow’s 

+ death was actually the nearest reversioner challenged the validity of the alienation. 
The question went before a Full Bench. The order of reference had stated that the 
transaction was’ supported by necessity. The Full Bench affirmed the validity 
of the transactién on the theory of surrender. In Debi Prosad Chowdhury v. Golap 
Bhagat*, Jenkins, C.J., summed up the position as follows : 


“ Starting then from the established position that the next heir’s succession can be accelerated 
by relinquishment it was determined in Nobokishore’s case? as a logical consequence that the widow 
with the next heir’s consent, could alienate without necessity.” : 


The extension so postulated was-referred to in terms which suggest that it was 
felt to be justified, by the Privy Council in the Goundan case5, where Lord 
Dunedin observed : - . : 


. “ The surrender once exercised in favour of the nearest reversioner or reversioners, the estate 
became his or theirs, and it was an obvious extension of the doctrine to hold that inasmuch as he or 
they were in title to convey to a third party it came to the same thing if the conveyance was made by 
the widow with his or their consent. This was decided to be possible by Nobokishore’s case*,... . 
The judgment went upon the principle of surrender’ and it might do so for the surrender there 
"was of the whole estate.” ae 


: The extension. .had however given rise to misgivings. In Debi Prosad Chow- 
dhury v. Golap Bhagat, Jenkins, C.J., remarked : 

“ How far it can he said.that the doctrine of acceleration consequent on relinguishment applies 
where the widow retains an interest in the purchase price, or the sale is little more than a change of 
investment, it is difficult to say ; the cases do not refer to this. The road to the decision in Nobo- 
kishore’s case? was not without its difficulties, but the learned Judges felt it had to be travelled that 
titles might be quieted.” ae j 2 J 
That the validity of the extension to the doctrine of surrendey so made is yet, 
not beygqnd re-examination seems to find countenance in the observations of the 

- Judicial Committee in Narayanaswami Ayyar v. Rama Ayyar®. In that case, one 
‘Thayammal who had succeeded to a Hindu widow’s estate had two daughters 
` t 
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Thailammal and Lakshmiammal. She conveyed her estate to the sons of the 
daughters without the latter joining in the transaction. The validity of the trans- 
action as a surrender was subsequently cfiallenged. In holding against its validity 
as a surrender, Sir Lancelot Sanderson observed : 


“It is clear that the widow Thayammal by executing the deeds in July, 1867 and disposing of 
her property thereby did not renource her interest in favour of thé nearest reversioners, and they took 
no interest in the properties under the said deeds. The conditions therefore necessary to create a 
valid surrender by the widow Thayammal were not present. It was however argued on behalf of the 
appellants that the surrender by the widow was valid because the daughjers Thailammal and Lakshmi- 
ammal consented to the transaction carried out by the deeds of July, 1867, so as to efface their own 
interests and that consequently not only the interest of the widow, but also the interests of her daughters 
in the property were effaced. Their Lordships are relieved from the necessity of expressing any opinion 

. on the important question of law. involved in tis contention, in’ view of their above-mentioned con- 
clusion that it-was not proved that the daughters Thailammal and Lakshmiammal did in fact consent 
or acquiesce in the said transaction.” 


The latter part of the observation would seem to suggest that the question 
whether a total alienation by a widow of her husband’s estate in favour of a stranger 
with the consent of the nearest reversioner will be valid and can be supported on. 
the theory of surrender is open to further examination. It is difficult to see how 
an alienation otherwise unauthorised can acquire sanctity merely by the blessings 
of a person who himself has at that time no interest in the property except that ofan _ 
expectant heir and which expectation may never achieve fruition. Ali Mohammad v. 
Mt. Mughlani1. The position has recently been reviewed by the Supreme Court 
in Nagi Reddi v. Durairaja Naidu*. In that case Mukherjea, J., obsérved : 


. “ The extension of this doctrine (of surrender) in the class of cases of which Nobokishore.v. Hari- 
nath? may be taken as the type, seems to be rather far-fetched and somewhat anomalous. In these 
cases the effect of the immediate reversioner’s giving consent to the alienation of the whole estate by 
the widow to a stranger has been held to import a double fiction ; the first is the fiction of a surrender 
by the widow in, favour of the consenting ,reversioner and the second is the fiction of a transfer 
by the latter to the alienee although both fictions are contrary to actual facts. It is difficult to say in the 
first place why a,surrénder should be presumed at all when the widow gives the property directly 
to the stranger and not to the reversioner. Even if this position is assumed, then also the question 
arises as to how the consent of a party can take the place of a conveyance which is requisite for the 
purpose of vesting title in a transferee. A consent merely binds the consenting party or anybody else 
who derives his title from him ..".... But if the actual reversioner (at the date of the widow’s 
death) is a different person, there seems to be no justification for holding that he would be bound by 
the consent expressed by a person who had nothing but a’ chance of succession at that time and which 
chance did not materialise at all... .. It may be necessary for this court at some [time or other 
to reconsider the whole law on this subject. It seems probable that the Privy Council did not subject 
the decision in Nobokishore’s case? to a critical examination from the point of view of the doctrine 
of surrender, as the transfer in that case was upheld on the ground of legal necessity as well.” 


It is of interest to note that the Supreme Court has not treated the question as 
concluded. ° 


One of the important requirement} of a valid surrender is that it must be bona 
fide and not a device to divide the estate with the reversioner. It is possible that in 
consideration of the limited owner making a surrender to him, the nearest rever- 
“stoner is willing to permit the widow to retain a benefit for herself or for her nominees 
either directly or indirectly. Garth, C.J., was fully alive to this aspect of possible 
abuse of surrender by making it a cloak to serve their mutual benefit. He said 
in the course of his judgment in Nobokishore’s case? : 

“ But there is no concealing the fact, that although such a relinquishment may be made by a 
widow in perfect good faith and even under such circumstances, as to be a meritorious self-sacrifice, 
it is nevertheless possible and, indeed, it not unfrequently happens, that a widow who is anxious to 
turn her husband’s estate into money may arrange with the next heir of her husband for the time 
being, to alienate the estate to some third person for their mutual benefit. They may both share 
in the profits of such a transaction ; . . . . . so that the person who would be the next male heir at 
the widow’s death is virtually deprived of his rights.” 

In Rangappa Naik v. Kamti Naik* Sankaran Nair, J., thought that an arrange- 
ment with the reversioner for a reconveyance of a portion of the property to herself 
absolutely in consideration of the surrender will be unobjectionable. He added : 








1 
tr, ALR. 1946 Lah. 180 (F.B.). 3. (1884) LL.R. ro Cal: 1102 (F.B.)- 
a. (1952) 1 M:Lij. 746 {S.G}: 4. (1908) 18 M.L.J. 309 : LL.R. gı Mad. 366; 
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“Tt is not for the Court to determine whether the reversioners act wisely or not in consenting to 
any particular transaction and if the result of such a transaction is to give ‘a woman the absolute 
estate as opposed to a widow’s estate, I see no regson for setting it aside.” 


According to Challa Subbiah v. Paluri Pattabhiramayja1, it would be immaterial 
what reservations’ are made by the widow at the time cf'the surrender. The 
document of surrender will have to be treated by itself and when once the estate 
has vested in the reversioner it js immaterial whether or not by a contemporaneous 
agreement provision is madè for returning even a greater portion of the estate to a 
person who may not even be in any way connected with the original holder. San- 
karan Nair, J., one of the Judges had earlier in Rangappa Naik v. Kamti Naik? taken 
a similar view. These decisions were followed in Karchi Brahmanaikudu v. Karchi 
Mahalakshmi. It was however felt by some Judges that a distinction should be 
made between a case where the limited owner stipulates for a benefit to a third 
party and a-case where she tries to retain a benefit for herself. Thus in Challa 
Subbiah’s caset, White, C.J.; stated : 

“In the’present case we have à conveyance by the widow to the reversioner of the whole of her 
limited estate and this being so, .... I think the conveyance is good. It is not necessary for me 
to consider what would be the effect of a conveyance of this nature followed by a reconveyance to the 
widow with the view of vesting the absolute estate in her. .... The validity of the transaction 
does not seem to me to be affected by the fact that it was carried out in pursuance of an undertaking 
that the reversioner should retain a portion of the property for himself and convey a portion to a 
third party.” 

Sankaran Nair, J., the other learned Judge observed : 

“In the case of a reconveyance to the widow, it ‘may be suggested that the deed of surrender 
and reconveyance must be treated as one transaction and therefore there was no surrender or extin- 
guishment of the entire estate ...... But whether this is so or not, where the, alienation is to 
strangers ...... I fail to see how it can be said that her entire interest has not become extin- 
guished or has not vested in the alienee.” ' 


In that case, a Hindu widow had conveyed the whole of her limited estate to 
her husband’s brother, the then nearest reversioner, and two days later, the latter 
conveyed a greater portion of the property to the widow’s brothers reser- 
ving to himself a portion. The reservation in favour of the widow’s brothers, 
strangers to her husband’s estate, was held permissible. Other decisions have taken 
a different view regarding such reservations by the widow, at the time of the 
surrender. Nor were they prepared to recognise any distinction in the matter 
between resérvation in favour of the widow and reservation in favour of a stranger. 
In Hem Chandra Sanyal v. Sarnamoyi Debit, a widow relinquished her life-estate in 
favour of the next heir and on the same date the latter executed a deed of gift in 
favour of the widow conveying absolutely one half of the said estate. It was held 
that the two deeds must be,regarded as a contrivance to convert the qualified 
estate of the widow into an absolute estate te be enjoyed by her free from all restraint 
on alienation and that there was ‘no authority for holding that such a conversion 
or enlargement of her estate was valid. . In Madras, in Rangappa Naik’s case? itself, 
Wallis, J., took the view : 7 : 


` * To allow a widow to use the powg¢y of accelerating the reversioner’s estate as a means of enlarging 
her own estate or effecting alienations to third parties would be opposed to well-known equitable 
principles which seem to be as applicable in India as in England.” Log 


In Sriramulu Naidu v. Andalammal®, a Hindu widow made a gift of property 
in which she had a widow’s estate to the presumptive reversioner. It was agreed 
that the donee should provide for the maintenance of the transferor, that he should “ 
during her lifetime pay annually to one of her dependants 84 rupees, that he should 
maintain a charity for all time at an annual expense of 50 rupees and that he should 
on her death make payments on different accounts aggregating to 2,400 rupees, 
that is, about 1/4 of the estimated value of the properties. It was held that the trans- 
action could not be supported as a surrender inasmuch as the transfer-imposed on 





1. (3908) LL.R. 31 Mad. 446. “3. (1912) 24 M.L.J. 583. . 
2. (1908) 18 M.L.J. 309: ILL.R. 31 Mad. 4. (1894) LLR. 22 Cal. 354. 
366 (F.B.). 5. (1906) I.L.R. go Mad. 145. 
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the reversioner obligations which would not have existed if the property had devolved 
on him by inheritance. The test would sẹem to ‘be whether, as a consideration for 
the surrender, the reversioner had shouldered a responsibility which would not be 
cast on him if he took the property by inheritance. Viewed in one aspect, it suggests 
the test, has the widow retained a benefit for herself or for her nominees either directly 
or indirectly which in the course of things will not be available for her. From 
another aspect it signifies that the surrenderee should not be made to bear a burden 
which would not fall on him had the property devolved,on him by inheritance. 
In Mulugu Kotayya v. Mudigonda Chandramowli Sastri? it was laid down that under 
the guise of surrender a widow could not enlarge her life-estate into an absolute 
estate in any portion cf it. Referring to the school of thought illustrated by the 
decision in Challa Subbiah’s case?, Napief, J.; oBserved in Chinnaswami Pillai v. Appa- 
swami Pillar? : , : 

“T cannot but view with alarm the proposition which comes ‘to this, that a person holding a 

limited interest can enter into an arrangement with the then existing next heir who may be in impe- 
cunious circumstances and prepared to lerid himself to any arrangement for the sake of some ready 
money by which the greater part of the property will be diverted from the person who at the falling 
, in of the estate would be entitled to the whole.” . 
It was at this stage that the decision of the Privy Council in the Goundan caset, 
was rendered in which it was stated that “ the surrender must be a bona fide surrender, 
not a device to divide the estate with the reversioner ”. Device to divide the estate 
with the reversioner is the antithesis of bona fides. It has been pointed out that the 
requirement is not violated whatever the motive of the limited heir may be, whether 
it is to‘favour the next heir or to defeat the reversioner who in the ordinary course 
of things would have a better chance to become the actual reversioner at the death 
of the limited owner. Subbdlakshmi v. Narayana Ajyar® furnishes a typical example. 
See also Akkamma v. Brahmadu®. In Subbalakshmi’s case® it was also held that in view 
of the Privy Council decision in the Goundan case* the opinion expressed in Challa 
Subbiah’s case? that the limited owner can in consideration of the surrender stipulate 
for the conveyance of a portion of the estate to her nominees must be deemed to be 
overruled. In Venkateswarlu v. Challaiye” a somewhat different note is sounded 
and it is held that ' 


“if the transaction of surrender is a relinquishment of her entire interest in her husband’s 
-property and if such relinquishment is in favour of the nearest reversioner, and so long as it is not in 
any way indicated that the arrangement evidenced by the surrender between the widow and the 
reversioners allows a benefit to accrue to the widow excepting a provision for maintenance, it must 
be held that that should be sufficient to stand the test of a valid surrender.” ie A 
The suggestion is that what is prohibited is only a division of the estate between 
the widow and the reversioner, but not any division of the property between the 
surrenderee and others even contempoyaneously with the surrender. The fact 
that not only she desires to be free from the trouble of administering the estate but 
also desires to provide for a relation cannot affect the bona fides of the surrender, 
An annotation, as it were, of the phrase “ device to divide the estate with the rever- 
sioner? is found in the Privy Council decision in Chowdhury Sureshwar Misser v. 
Mussamat Mahesrant Misrain®.' In that case a compsomise arrangement was entered 
into in a suit for a declaration that a will under which the daughters of a deceased 
person took his immovable property was inoperative. According to the compromise 
the widow purported to surrender all right of succession to the immovable property 
-in favour of the nearest reversioner who in turn made over half the property to the 
daughters. It was held that the arrangement cannot be stigmatised as a device 
to divide the estate between the surrenderor and the nearest reversioner. In the 
course of his judgment, Lord Dunedin observed : 


“ Is it then a device to divide the property between the lady and the reversioner? Now their 
Lordships do not doubt that to make an arrangement such a device it is not necessary that the lady 
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surrendering should take part of the property directly. An arrangement, by which the reversioner 
as a consideration for the surrender promised to convey a portion of the property to a nominee or 
nominees of the lady surrendering might well fall wnder the description of a device to divide the estate.’ > 
This makes it clear that what is prohibited is not only a sharing between the 
widow and the reversioner but also a sharing between the reversioner and a nominee 
of the widow. Both are equally tabooed. It may be asked how, consistently 
with the principle, the Judicial Committee upheld the transfer in that case by the 
surrenderee to the daughters of the limited owner of a half of the concerned property. 
Lord Dunedin himself Ras provided the answer when after the observation quoted 
supra he went on to add : ` ; 

* Tt is here that the fact of the arrangement being a compromise becomes of importance. Once 
the bona fides is admited we have the situation of a c@ntest under which, if decision were one way the 
estate was carried to the daughters, away from the family, and a litigation in the course of which the 
estate would probably be much diminished. This situation made it perfectly good consideration 
for the lady in order to avoid these results to consent to give up her own rights by surrender. On the 
other hand it was a good consideration for the reversioner to get rid of the will and in a question with 
the daughters, who would take all by the will, to agree to give them a half of the properties.” 

If in Sureshwar’s case} the benefit reserved for the daughters was upheld it was 
on the basis of the transaction being a bona fide compromise of disputes which had ~ 
already arisen as between the reversioner on the one hand and the widow and 
hér daughters on the other. .Were it not based on the compromise it would not 
have been upheld as a permissible by-product of surrender by the limited owner. 
The suggestion in VenkateSwarlu v. Challatya® that Sureshwar’s case! sanctions an arrange- 
ment whereby a Hindu widow surrenders her estate to the nearest réversioner who 
in turn makes over a portion of the property to her daughters is not justified. ' Suresh- 
war’s case? has in fact been understood in the way explained above, namely, as resting 
on a bona fide compromise of pending disputes. In Krishnamurthi v. Seshayya?, it was 
held that Sureshwar’s caset makes it clear that the basis of the decision was not that the 
surrender was valid because the division was between the reversioner and third 
parties and consequently not a device to divide the estate with the reversioner. 
This is made clear by the succeeding sentence of the judgment in which Lord 
Dunedin observed that ` ° : i , 

“it was here that the fact of the arrangement being a compromise became of importance 
eth ae If it had been a device to divide the estate, there can be no doubt . . . ... 
that it would have been held that the surrender was invalid notwithstanding the fact that the 
division of the property was not directly between the reversioner and the mother.” 

In this case it was found that the susrender deed, the retention of some of the 
properties covered by it by the surrenderee, and the alienation of the rest benami 
for the surrenderor’s brother’s son were all part of the same transaction and hence . 
amounted to a device to divide the estate. In Akkamma v. Brahmadu*, where it 
was found that a surrender by a widow and a gift of a portion of the estate by the 
surrenderee to the widow’s nominees, her relations, were part and parcel of a 
single indivisible scheme, it was held that neither of the transactions was-valid. If 
the benefit received had been contemplated as a part of the transaction of surrender, 


the latter will become tainted. 


e 

One reservation is however permitted. It is a provision for the maintenance 
of the limited owner. A long catena of decisions has upheld the validity of such 
stipulations, Debi Prosad Chowdhury v. Golap Bhagat®, Mulugu Kotayya v. Mudigonda 
Chandramowli Sastri8, Chinnaswami v. Appaswami"’, Rangaswami Goundan v. Nachiappa 
Goundan®, Mussamat Bhagwat Kuar v. Dhanukdhart Prasad®, Angamuthu Ghetti v. Vara- 
tharajulu Ghetti*?, Chowdhury Sureshwar Misser v. Mussamat Mahesrani Misrain', The 
raison d’etre has been differently stated. To deny such right will be ‘practically 
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to make surrenders impossible however bona fide the widow’s act may be, see Anga- 
muthu Chetti’s caset; even apart from ‘the stipulation, being physically alive though 
figuratively dead, she has under the law a sight to maintenance from her husband’s 
estate, Raghunath Singh v. Kura Kumari. 


° From the foregoing review the following conclusions emerge : (i) The law as 
to surrender at present rests for the most part on judicial decisions. (a) A valid 
surrender should be in favour of the nearest reversiener or reversioners and must 
comprise the totality of the estate of the limited owner. (di) The essence of surrender 
is the effacement of the widow and not the ex facie transfe? ; hence consent of the 

‘reversioner is not needed for its validity. (iv) The transaction must be bona fide 
and not a device to divide the estate with the reyersioner. The transaction may. 
amounit to a device if any benefit is retained by the widow either directly or indirectly, 
for herself or for her nominees. If the surrender and the benefit are part of a scheme, 
that is, if they have a common genesis, the entire transaction will be vitiated. (v) 
A serviceable test is to see whether the benefit reserved is oné which will not accrue 
in the ordinary course of things, or whether the reversioner accepts a responsibility 
which would not lie on him had he taken the property by inheritance. (vi) The 
motive of the limited owne: in making the surrender is not material to its validity. 
tvii) The reservation of a reasonable maintenance provision by the surrenderor 
is permissible. (vii) The-extension of the doctrine of surrender to support alie- 
nations of the entire estate in the absence of necessity by the limited owner with 
the consent of the nearest reversioner is open to objection and the position may 
require reconsideration. : 
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CIRCUMSTANTIAL AND PRESUMPTIVE EvIDENCE by Y. H. Rao, Advocate, Madras. 
‘Published by Criminal Law Publications, Gudur (Nellore District), South India, 
1953. Price Rs. 12-8-0. á ' 


The author of this neat and attractive volume has an ambitious programme 
of expounding the Law of Evidence in relation to Criminal Trial in a novel yet 
useful way. This book is the fourth in the series and its predecessors have received 
excellent testimony from eminent Judges of the High Courts and the various Law 
Journals and the Press. E X 

The present volume’is quite in keeping with the tradition of the series -started 
in 1951. The neat and close typography adopted in tl preparation of the book 
makes it possible to give abundant matter ‘in a small qompass and readable form. 
The lucid analysis and critical commentaries based on decisions of the various High 
Courts arranged on State-war basis is a feature which gives an idea of the study 
and effort put forth by the author in the preparation of the book. ‘The short state- 
ment of the facts of. the cases is a welcome feature which will be of great use to 
practitioners. 

Though as a comprehensive work on the Law of Evidence relating to Criminal 
Trial this volume is to be taken as a part of the series, the present work is complete, 
self-contained and exhaustive as regards the subject dealt with. The wealth of 
material given on ont branch of the Law of Evidence is both interesting and useful. 





PROVINCIAL INSOLVENCY Act, 1920, WITH EXHAUSTIVE AND CRITICAL COMMEN- 
TARY (SzEconD Eprrion) by Rameshwar Dial, s.a. (Hons.), LL.B., p.c.s. Published 
by Bhagirath Publishers, Post Box No. 681, New Delhi, 1953. Price Rs. 20. 

We had occasion to review the first edition of this work which was published 
in 1939. After a long interval the author has placed this edition of his commen- 
taries on the Provincial Insolvency Act before the legal profession. 
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.Even a cursory perusal of the book would clearly show its thorough and analytical 
exposition of the law. The notes under each section is given under suitable headings 
and the case-law which have laid down authoritative interpretation of the provisions 
of the Act are grouped together under well-arranged topical headings. The history 
of the law and the analogus law as found in the Presidency Towns Insolvency Act 
and the English Bankruptcy Act is given wherever required and it serves to under- 
stand the law better. Verbatjm quotations from the judgments in more important 
cases is as useful as it is instructive. Wherever there is divergence of judicial opinion 
or conflict of decisions the author has expounded the same with considerable skill. 
The views of reputed writers-on the law are also noted. The tabular statement 
of the corresponding law in other Acts and the inclusion of the rules framed by 


‘some of the High Courts with ‘an exhaustive Table of Cases and Index enhances 


the utility of the book. 

We have no doubt that the. book will - be found useful to practitioners in general 
and indispensible to ptactitioners in the mofussil, who may not have easy access 
to reports and other standard works, 


Law RELATING TO SECURITY PROCEEDINGS IN INDIA AND Pakistan by K. J. 
Tyer, 1953. Eastern Book oy ee Law Publishers, dalbash Road, Lucknow. 
Price Rs. 12-8-0. 

This handy volume has for-its subject a very limited sphere and deals with one 
aspect of the law relating to Criminal Procedure, viz., Prevention of Offences. As 
such its material is neither new nor topical. But the author justifies the book on the 
ground that the provisions of.the Criminal Procedure Code relating tœ security 
procéedings (Part IV) give a wide discretion to the authorities concerned and the 
practitioner has to rely on the cdse-law on'the subject in order to ascertain how the 
discretion is exercised in particular cases and circumstances. But it is worth 
remembering that case-law, as precedents, cannot be of much value in a sphere 
where the remedy lies purely in the discretion of a tribunal and its exercise 
depends on the facts of particular cases. 

The author feels that the provision’ of law in these sections of die Criminal 


` Procedure Code may even amount to a curtailment of the fundamental rights of the 


individual guaranteed by the Constitution. ‘But the book does not deal with this 
aspect of the law. Nor does the book deal with the recent legislations relating to 


. Preventive Detention, Anti-corruption and Special Courts, etc. These would 


certainly have added, to the utility ofsthe book: 

The subject, as far as it is dealt with in the book, is given in quite an analytical 
and ‘clear way in a handy’ volume andi \is bound to be of use to practitioners in the 
subordinate Criminal Courts and offices. 


` LAW RELATING TO BRIBERY AND PRE by H. P. Varshni, M.A., LL.B., 
1953. Eastern Book Company, Law Publishers, Lalbagh. Road, «Lucknow. Price 
Rs. 12-8-0. 

This book explains the laev relating to Bribery and Corruption in ilion to 
public servants as laid down in the Indian Penal Code. The Prevention of Corrup- 
tion Act, 1947, and also the Corrupt and Illegal Practices at Elections as laid down 
in Chapter TX-A of the Penal Code and Parts VII and VIII of Representation of the 
People Act, 1951. Book III of this volume contains.some useful material like 
the Government Servant Conduct Rules, Civil Services Rules, Civil’ Services 
Regulations and the Public Servants (Inquiries) Act. The’ protection afforded to 
public servants by Article 311 of the Constitution of India and the corresponding 
section 240 of the Government of India Act, 1935, are dealt with in a very 
cursory way and the more recent important pronouncements of the various High 
Courts in India on this subject are conspicuously absent. 

The printing and get-up of the book is good but for some flagrant printing 
mistakes which could have been avoided. 
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ADOPTIVE MOTHER (@qHulqiata:) 
. By alae 
K. V. V. L. NARASIMHACHARI, M.A., B.L., Advocate, Guntur. 


In the case of Thirumaleswara Bhatia v. Ganapayya!, Justice Ramaswami observes 
at page 722 thus :— 


. Tn a series of cases it has: now been held by our Court that more than one wife of the adopter 
‘cannot become the mother of the boy for the purpose of succession. Under the Sastras, the theory 
of maternity arising in the case of all. the wives of a person is based upon the spiritual aspect. In 
fact Jagannatha has gone to the extent of remarking that if a son be adopted by a man married to 
two wives, he would have two maternal grandmothers and two sets of maternal ancestors ; see Cole- 
brooke’s Hindu Law, 4th edn., Vol. II, page 394. Similarly Vyavasthachandrika states that if an 
.adopted son is received by none of the wives either in conjunction with or under the authority of the 
‘husband, but by the husband alone, the adopted son should perform the parvanasraddha in honour 
of the ancestors of all such wives of the adopter: see Vol. II, page 147, verse 32. Therefore unless 
we bear in mind the limitation, we would be creating confusion in regard to succession. So also if 
we literally accept these texts as not only covering matters spiritual but also matters secular we would 
be making a mockery of adoption not by making it a substitute for the real thing, namely, the adopted 
son being the reflection of a real son, but a caricatute of the same ; an aurasa son if his father is married 
‘to two or more wives can only succeed to his own natural mother’s properties and not be the heir 
of his stepmother’s properties devolving on them from their parents.” 


‘On page 724 of (1952) 2 M.L.J., the learned judge calls thisa thorny subject. 
It is indeed so, and here I propose to give an exposition of the textual law on the 
subject. The above observations do not dispute the possibility of a plurality of 
adoptive mothers for spiritual purposes. Only they dispute the validity of a plura- 
lity of adoptive mothers for temporal purposes of succession. Is this distinction 
justifiable? Dealing with the rights of the primary | (@€4) and secondary 
(ater) sons to inheritance, Yajnavalkyd -describes all the twelve kinds of sons 
beginning from the aurasa son and ending with the apaviddha ‘(the son abandoned) 
in verses 128 to 132 in the Dayavibhahaprakarana. According to the concensus 
of opinion obtainmg among the digest-writers, sons other than the aurasa and the 


dattaka sons, are prohibited in the Kali age (#I@a5%) 
SSAA A GAA Gea: | 


Now we are left only with the aurasa and the dattaka sons. Now Yajnavalkya, 
in the latter half of verse 132, above referred to, says— 


A N . Doe EON g 
fdsa anA gnd qe: ge: | 
“The Mitakshara on this text runs thus— 
gaat gimat gani agaat Gea Ge sata ME EU 


A 


qaaa Aaa: | 





: 1. (1952) 2 M.L.J. 716. 
J—5 
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Nandapandita also says that the offering of the pinda and the taking of the property 
arełthe aims of sonship. If not, just gs in the case of a ennuch, sonship would 
turn out to be meaningless. Yajnavalkya’s dictum that he who offers the pinda 
takes. the property makes the offering of the pinda and the sharing of the property,. 
reasons for bringing about sonship. Sir James Colville delivering the judgment 
of the Board in Raghunadha v. Brozokishori’ observes;that the validity of an adoption 
is to be determined by spirifual rather than temporal considerations, that the 
substitution of the deceqsed for spiritual reasons is the essence of the thing and. the: 
consequent devolution of the*property a mere accessory to it. Here we have to. 
note the use of the word ‘consequent’. In the presence of the cause the effect 


cannot be barred. Even in the’ text foga HIRA. o., pindadatva is spoken 
of as the reason for, AUC AT: flosa: Aa wa Ag: The J-Æ@R_ denotes 
co-ordination or ATARI RPT as it is styled in philosophical ‘terminology, which. 
is defined thus í ma 
Rana tARaat aaaea aR: manAR | 

Co-ordiriation is the inherence of. different qualities in the same Substrata, Hence 
in adoption the spiritual aspect of offering the pinda and the temporal ‘aspect of 
taking the property go together’ pari passu and cannot be divorced from each other. 


‘ Now we come to the adoptive mother or fpratigrahitri mata; At page 723, 
of (1952) 2 M.L.J., Justice Ramaswami observes : we ee E aon 

“In the article ‘Theories of maternal affiliation in adoption” contained at page 21 of (1948) 2 
M.L.J. (Journal portion) the learned author Mr. S. Venkataraman points out that it is noteworthy 
‘that. the term has always been understood by scholars as referring to ‘an adoptive mother generally 
and not carrying its etymological significance.” - : ; rt? 
__ ” Thus the learned Judge cites the learned Professor. - Pratigrahitri mata means. 
the adoptive mother and not the mother yho actually receives the boy in adoption. 
Hence we have to take the term in ‘its Rudhi -sense 'or conventional acceptation, 
and not in its Yaugika sense or etymological sense. ` 

` In connection with this topic the following texts fall to be considered : Manu. 
says in ‘Ch. 9, v. 182: - UE De T4 Toom aia eo : 

i ae . `~ E E EE e i : : 

MaMa THAT gA Aaa |. 
by. bs SoS ha ON A J i 
M3 qa ga gan agaaa l EE 

The effect of this text is that one should not adopt others wher a: brother’s son is. 
available. It does not automatically establish his sonship. Because in that casé 
it conflicts with the text—dt@al WAST FY: etc.. If a brother’s son becomes the 
son of his father’s brother even without adoption, then-he will occupy the premier 
position as an heir. But in thécompact‘series of heirs (JEH), he is enumerated 
as the tenth man. So ordinarily he occupies a-less importar't place unless he becomes 
the preferential heir by adoption. As between the brother and the brother’s son 


the former is entitled to inherit in preference to the latter. -In the absence of the 
former the latter will become entitled to the inheritance. : Moreover the text runs. 


Kal gata FAA: that only a sonless person should adopt. The injunctive force of the 
‘tavya’ pratyaya in this text indicates that without adoption there cannot be 
sonship. Hence the above text means that among the nearly related Sagotra Sapindas, 
the brother’s son has the first claim to be adopted. If adopted, he will offer the 
pinda, and take the property.’ If not adopted, he will remain in his natural family. 





j 


1. (1876) L.R. LA. 154: LL.R. 1-Mad. 69 (P.C.). 
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But now let us consider the following text :— ' 
gaada gaa giao waa | 
aaaràa Gao goa aqedia. 
“ Among several co-wives, if one has a son, all the rest have a son in him. Manu has said this.” 


Applying the argument from analogy, it may be contended that even in the 
case of a plurality of wives, if one of them has a son, he cannot become the son of 
the others without adoption. But this is not a desirable position. Because it is 
contradicted by custom. Sumantu has said that all the wives of the father are 


mothers. (frases: SATAN: i). Their motħerhood is a result of their 


being the wives of the father of the adopted boy, and because adoption is always 
to the male. This goes counter to the above analogical argument. In the case of 
the són of a co-wife at least the body-particles of the husband are present. So he 
can become the son of the other wives as well without adoption. The text is res- 
trictive in so far as it lays down that the other wives of the husband cannot adopt 
another boy when the son of a co-wife is there. The son of a co-wife is the son of 
all the other wives of the same husband even without adoption. But in the case 
of a brother’s son, the body particles of the pitrivya (father’s brother) or his wife 
are not present and so he cannot become their‘son without adoption. Brahaspati 
states + ‘ 


RARAA ACN WaT Bala: | 
gH ga Sa at à JAN: War I 


that if among brothers, if one has a son, the rest also have a son in him, and that 
even among co-wives the same rule obtains in so far as the son of one co-wife 
offers the funeral cake to all the other co-wives. Thus the rule obtaining amongst 
brothers is applied by Brahaspati to the case of co-wives by atidesa. But this 
extended application holds good only as far as substitution is concerned which is 
common to both the cases, but no ideas of adoption are behind it. The cases of 
the brother’s son and the son of a co-wife are said to be similar, and ‘it may be 
argued that because the brother’s son cannot become the sen of his father’s brother 
without adoption, so in the case of the son of a co-wife also, he cannot become the 
son of the other co-wives without adoption. This argument is met thus. The 
brother’s son and the son of a co-wife have one common characteristic, namely, 
they are substitutes for an aurasa son. ‘The similarity is. thus far and no further. 
In the case of the son of a co-wife as the husband’s body-particles are present in him, 
the substitution is 1ather significant, i.e., he approaches nearest to the aurasa son, 
But in the case of the brother’s son, as the body particles of neither of the adoptive 
parents are present, the substitution is only imposed or artificial, The brother’s 
son has to be adopted as a son, as he has no body-particles of his pitrvya or his wife 
in him. It is not with the intention that the son of a co-wife also should be adopted 
that the analogy is drawn between him and the brether’s son. The other wives 
also have a son in the son of a co-wife. . 


The commentator on the Dattakachandrika says that without the assent of her 
husband, a woman should not adopt nor give in adoption a son. Hence it follows 
that the reason for adoption is the sonlessness of the husband and not of the woman. 
That is, adoption is always to the husband. So also in the presence of a co-wife’s 
son, if other co-wives of the husband are not entitled to adopt, then they can have 
no higher worlds, and they cannot escape from the hell called put. In the case of 
the brothers, though oue brother has a son, the other sonless brother may legally 
adopt. The prima facie view now is that on account of the text of Brahaspati that 
the rule obtaining among brothers holds good even in the case of co-wives and on 
account of the text of Manu, that the son of one co-wife is the son of the other co- 
wives, since the two cases of the brother’s son and the co-wife’s son are held to be 
analogical, the other co-wives may adopt even if there is a co-wife’s son. 
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This argument is countered by a judicious application of the Amiksha maxim 
of the Purvamimamsa, occurring in Jaimini’s Sutra—4-1-23 : 


`~ A LX A A ALA ~ 
aù gala qaaa, a Aaaa aA | RA aaa | 


“ Bring curds and introduce it into hot milk, it is the Amiksha dish to be offered to the Vaiswa- 
‘devas. The whey is to be disposed of in other ways.” 


The substance of the maxim.is this : 


** An act which is described merely as incidentally following an obligatory act, is not an obli- 
gatory act.” r å : 
Discussing this maxim, Mr. K. L. Sarkar says : 


“ With reference to this text the,objector argues, that as by the same act of mixing curds with 
hot milk (Amiksha) the solid formations and (thes Vajina) the watery fluids are formed, ‘both must 
be equally taken as sacrificial materials. The author answers that as the whey is formed only inci- 
dentally, the amiksha (solidified milk) is the principal. This involves the important principle that 
what is stated as an incidental sequence is not to be regarded as an essential part of a Vidhi text. This 


principle has been referred to by writers on the law of adoption in connection with the details of that 
daw.” 


The same author states at page 427 of his work—Mimamsa Rules of Interpre- 
tation—thus : : 

“ The author of the Dattakachandrika puts tc himself the question whether in the case of two 
.co-widows, if one of them adopt, whether the adopted child becomes the son of the other as well. 
To those who deny this, the author answers by appealing to the Amiksha maxim of the Purva 
Mimamsa. The object of it is to separate the principal effect from the incidental. The author’s 
argument seems to be this, that the adoption is really to the husband, and that the relationship of 
the son with the wife of the adopted is merely incidental. Therefore in the case of two widows, it is 
immaterial which of them adopts, the adopted son bears the same relation to both the widows.” __ 

Let us consider the case of Gangadhar v. Hiralal+, ‘The facts are briefly these. 
At the time of adoption the husband associated his first wife with the act of adoption. 
After, the death of the first wife he had an aurasa son by the second wife. After the 
death of the second wife, he married a third time. The third wife died without ` 
issue. It was held that the adopted son and the aurasa son bore the same relation 
of Sapatnaputras to the third wife and were each held entitled to a-moiety of the 
deceased third wife’s property. This shows that for an adopted son there can be 
more than one mother not only for spiritual purposes but also for temporal purposes 
of succession. : 


Mr. Gupte in his Hindu Law says at page IoII: 

‘Where the adoption is made by the husband himself and nothing is done to give any wife pre- 
‘eminence over the others, there seems to be ng ground of distinction between them. ‘The ceremonial 
of adoption utterly ignores the wife, who need not be present and to whom no part is assigned.” 

Finally if only the receiving wife is held to be the adoptive mother and not the 
-other co-wives, then the adoptee will have no right to their property and will not 
-offer the funeral cake to them. It is agreed on all sides that adoption is always to the 

husband. The wife cannot haye the spiritual benefit of a son to herself. The sages 
deny her the right of adoption independently of her husbard. The Law Courts 
“deny the right of a co-wife to adopt when there is a co-wife’s son and yet say that 
the co-wife’s son cannot be her son for spiritual and temporal purposes. The 
‘Sastras do not authorise the ht&isband to perform the funeral rites of the wife. Hence 
it follows that their souls cannot be saved. Thus they are left in a pitiable predica- 
ment indeed. Moreover, here we are caughtin the horns of a dilemma. Either we 
have to allow the wife to adopt even in the presence of a son adopted by another 
-co-wife or we have to say that all the wives are adoptive mothers in which latter 
case, the co-wife desists from pressing her claims for a separate adoption. But 
the texts reiterate : 


faa: qal Aa: | (Sumantu) 
adaha gs aÀ: gA: | 
gaa gof arat gaat Quez |: |) (Brhaspati) 








x. (19:6) I.L.R. 43 Cal. 944. 
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Apararka, Brahaspati, and Sumaniu hold the view that the son ofa co-wife is the 
only competent person to perform the funeral.rites of all the wives of the father. 
He will not do so unless he gets their property. So they must be deemed to be 
mothers not only for spiritual purposes but also for temporal purposes of succession. 
The author of Suddhiviveka gives the right of performing the funeral ceremonies 
of the wives to the husband even when there is a sapatniputra. But this is not 
ienable. Katyayana also denies the right of the father to perform the obsequies 
of the wives when there is a co-wife’s son. 


a maa: Gaeta aga aft aha - 


So the balance of authority is in favour of the right of the co-wife’s son to perform 
the obsequies and not of the father. All this points*to one conclusion, that all the 
wives of the father are to be deemed the mothers of the adoptee not only for spiritual 
purposes but also for temporal purposes of succession. 


Let the natural-born son have only one maternal grandfather. But adoption 
is a fiction and a fiction is elastic, and it cannot be equated to rigid reality. What 
. prevents an adopted son from having more than one mother and thus more than 
one maternal grandfather? With all respect, it is submitted, that the answer, 
difficulties in the law of inheritance, is not convincing. Adoptions are being set 
aside years after their alleged performance. Father’s alienations are being challenged 
by minor sons many years after their occurrence. In the meantime the properties 
might have changed hands. Do they not cause difficulties? What if? Legal 
principles must be followed to their logical end. The invincible logic of the law. 
bears down everything before it. I will conclude my essay with an examination 
of the text of Sumantu referred to above : 


aqaa: Gal mat | ARIAT Age: aged agaa: agga 
aa: cages ARAA | aeaar ARR: A: 


“CAI the wives of the father are mothers, ete.” - 
This text is applicable only to the case of an adopted son. It is inapplicable to 
the case of an aurasa son whose mother is a fait accompli. The relevant Mimamsa 
maxim runs thus : 


amet marjaa | alga R aka AAI aq IRAN ANTR, | 


Sastraic injunction is significant only in so far as it lays down something new. An 
injunction enjoins that which is not a fait accompli and which is not known by any 
other means. In the case of a natural son, the mother is known. No new infor- 
mation is required, Hence this text is inapplicable to such a case. In the case of 
an adopted son, the mother is to be found, The text says that all the wives of the 
father are mothers. Hence the above text applies to this case. Moreover it is 
significant that in this text the terms Pitr and Matr are used and not the terms 
Janaka and Janani. In the Sanskrit language the terms Pitr and Matr have wider 
import than the terms Janaka and Janani. Since an adopted son cannot have a 
natural mother (Janani) but only an adoptive mothe: (Mata), Sumantu has used 
the term Matarah. 

Hence this also establishes the proposition that all the wives of the father. 
are mothers, ie., adoptive mothers of the adopted son. Thus the term Janani 
{or the mother that has given birth to) is significantly absent here and the term 
Matarah is advisedly used. In his Dasanirnaya Vaidikasarvabhauma also advances: 
a similar argument while discussing the question whether the adopted boy can 
legally marry a girl of his stepmother’s natural father’s gotra. He concludes that 
he cannot, because the general term Matr is used even there and not the term 
Janani, which is of restricted import. 

Thus the textual law points to one conclusion that all the wives of the father 
are to be deemed the mothers of the adopted boy for spiritual as well as temporal 


purposes. 


28 . THE MADRAS LAW JOURNAL. f [1953 


LEGAL PROFESSION AS A SOCIAL UNIT 
(Tae Rusgian EXAMPLE) 
By 
V. G. RAMACHANDRAN, M.A., B.L. $ 

It is surprising that even after the attainment of Independence for our country » 
we have done precious little towards the advancement of National Reconstruction 
all these six years. It must be admitted that no political party in our country 
has really done any appreciable work in their respective constructive programmes- 
There has been a needless race in power politics much to the detriment of Nationa! 
Interests. The intelligentia particularly those belonging to the teaching, medical 
or legal profession, fear to come out in tlfe open to help the masses over the heads 
of political Cromwells who have styled themselves as the trustees of the people- 
But our problems of emancipation in the field of education, economic uplift, indus- 
trialisation health and social services, etc., yet loom lerge. We may add we are 
yet living in an outworn palace of our dreams, the Budget of which is out of all 
proportion to the Nation’s capacity. - 

Talking of the legal profession one may frankly state that the services of its 
members to the national struggle and in the early building up of the National 
Congress has been rather too soon forgotten. They are needlessly maligned by 
some political Cromwells as ‘ Parasites on Society ’ and as ‘ interrupters of Justice.’ 
A true and keen student of public affairs will see that the lawyer is a very useful 
and effective instrument in the apparatus of justice. His service, the result of a 
specialised study is well worth the fees paid to him. - 

We cry for a simplification of the law and the procedure in law Courts. But 
to achieve this result pari passu we must also make the lawyer a simple and econo- 
mically contended unit of social and legal service. ‘The luxury lawyer’ as Justice 
Mack would put it is a problem. It is betimes the public knows that out of about 
Nine thousand lawyers in the Madras State not more than probably two hundred 
come under the category of * Luxury Lawyers’ earning probably over Two thousand 
rupees per month. Not more than half of the remaining may earn above Rs. 300 
per mensem while the rest may draw an anguished existence with a pittance’ less 
than Rs. 100 per mensem. ‘This is probably a liberal estimate and sad statistics. 
Conditions may not be different in the other states of the Indian Republic. 

Much of-the present plight of the lawyer is due to his uneconomic and 
ostentatious life. ‘The show” eats much of his earnings. I therefore venture 
to dilate on the condition of the Russian Bar though he is quite aware that hë may 
invite the onslaught of the ‘ luxury lawyers’ in the metropolis and in big urban 
areas. But if all of theme ponder deeply over the problem, my suggestions may 
perhaps attract their attention. It is well to remember that the luxury lawyer also 
spends very nearly one half of his income in mere ‘ show.’ 

’ So in a vast agricultural and poor country like India it is not inappropriate 
to seek for guidance even from Russia. For truth there can be no taboo. I shall 
quote Ralph Milner, the English Barrister to give support to my views. He stated 
m 1943 : 

* One of the interesting features of -the legal profession in the Soviet Union is the public spirited 

outlook, and the readiness to give social services to the community which its members share with 
other sections of the Soviet people.” 
Once the lawyer is simple and’ does good service to his client and the community 
he will be respected universally. Once the ‘ Service’ spirit enters, the client will 
not consider ‘ want of show’ as a deterrent. On the other hand he will appreciate 
“sincerity and service.’ Mr. Berman another Englishman gives a three-fold expla- 
nation of the development of Soviet law: 

** Tt is rooted first in the requirements of a socialist planned economy, second in the heritage of the 
Russian past and third in the Soviet ‘ parental’ concept of a manasa child to be educated and 
disciplined.” 

We are prone to look at the Soviet too much as a ‘ police state’ rather than as a 
* welfare state.’ 
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. The Soviet Bar is subject to no control by the police, procurator’s department 
‘or judges. - It is not divided into solicitors and barristers as in the English system. 
-All Soviet lawyers are like Indian advocates entitled to give legal advice, act, 
‘plead, draft documents, appear in civil as well as criminal Courts. . But a Soviet 
dawyer cannot appear for the prosecution as that is the function of the procurator’s 
-department. The Soviet Union is a federal union of several states. The Soviet 
lawyers are organised on the basis of ‘ Collegiums’ (co-operatives) for the terri- 
tories, regions, republics, big and small. It is stated that: 

“This institution of collective practice by lawyers forming a Collegium developed through the 
lawyers finding it more useful to themselves and to society. It gemovéd the cut-throat competition, 
the bitter briefless years of waiting for the junior lawyers, the monopolisation of work by a few senior 
lawyers and a lot of greedy grabbing on the one hand and degrading touting on the other.” 

‘ In bigger union republics, large eities as Moscow and Leningrad they have 
their own Collegiums. -The governing body of each of these Collegiums is the 
‘general body of its members which meets once at least in six months. The Moscow 
‘Collegium meets every quarter. The quorum for a méeting is half its members. 
‘Every two years the Collegium elects its own Executive Council and a Committee 
-of auditors from among its members. The Moscow City Collegium of 1,000 lawyers 
has an executive council of 13. This council has its chairman, vice-chairman and 
‘secretary. It controls admission of members, establishes sets of lawyers’ Chambers ; 
-each of such Chamber is in charge of a senior lawyer. If there are 15 or more 
lawyers in one Chamber the senior in charge is made a full-trained salaried director 
.and he shall not practise. If the number is less than 15, the chairman is a part- 
timed salaried director. It is the divector of the Chamber that distributes work 
.among all the lawyer members of his Chamber. He should interview clients, fix 
fees and allocate the work to the several lawyers evenly. No client can directly 
give an engagement to the lawyer. The Chamber does this work. This enhances 
the prestige of the profession and ensures evenness of distribution of work.’ But the 
-client can ask for the services of a particular lawyer through the Chamber which 
shall see that this is complied with as far as possible. All fees are paid to the treasurer 
of the Chamber who keeps a Banking account. Out of this common fund are paid 
first the expenses for the maintenance of the Chamber (salary of Director, Treasurer, 
clerk, etc.), then the subscription to the Executive Council of which the Chamber 
is but a component unit and also the contribution towards the training of students. 
Such deductions should not exceed 30 per cent. of the income the proportion 
being fixed by the Collegium in its general meeting. The remaining 70 per cent. 
is distributed from time to time among the members who agree among themselves 
‘to the proportion, regard being had to the’skill, experience of the member and the 
difficulty of cases handled by each. Even the juniormost member gets a good 
share of the work. There is no limit to the earnings of a busy set of these ‘ Co- 
operative’ chambers. But it is subject to the limit fited in the scale of scheduled 
fees above which no client should be asked to pay. Receiving extra fees outside by 
individual members is punishable as a misconduct. Lawyers who work in such 
-conditions would naturally develop a high degree of professional morality, social 
responsibility and simplicity of life. The Chamber fixes the programme of social 
work for each lawyer. Each has to devote certain hours in a week for this. The 
Soviet Lawyer thus takes upon himself the work of visiting farms, factories, workers’ 
club and solve their difficulties by free legal advice. They organise lecture series 
-on important and useful aspects of the law for the laymen. In needy cases the 
„lawyer is to give freé legal advice and also free service particularly in criminal cases. 
The Chamber certifies a poor client and entrusts his case to one of the members by 
turns. The Chamber holds ‘production conferences’ where the existing law; its 
defects and remedies are discussed, as also how best to increase the efficiency of the 
Chamber in the legal.and social field. Technicz] subjects are pursued in a research 
spirit, and each Chamber elects delegates to the conference of the Collegium to which 
it belongs. There is a general council where the fraternal delegates of each Collegium 
meet and discuss the work of their respective bodies and evolve better results from 
experience gained. Social work as educating the public on electoral laws, 
income law taxation measures, health laws, politics, Municipal laws, industrial 
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and agricultural science and laws relating to them—all these are effectively brought 
home to the Soviet Public by the propaganda machine of the socialist lawyer... The 
latter takes to spreading adult education and eradicating illiteracy in specified areas. 
In the Soviet the lawyer, the doctor, the feacher, etc., all are enjoined to go through 
a prescribed course of training for being utilised in the above national reconstruction 
work. . ° 


The executive council of the Collegium is alone entitled to take disciplinary 
measures against members for breach of professional etiquette. This decision is . 
subject to right çf appeąl to the Commissariat of justice for the Republic concerned, 
with a final appeal to the Commissariat of justice to the U. S. S. R. 


Thus the Soviet lawyer does not regard his profession as a mere means of 
living nor does he regard his sptcial skill as 2 mere commodity for which he can 
have any price he demands. He does not keep his knowledge as a trade secret. 
He educates the public, improves himself and earns in a co-operative spirit with 
his colleagues. : 


I have ventured to dilate on the Russian example merely to stress 
upon the role of the lawyer in a growing federal democracy. The economics of 
the lawyer, the client and the society can easily be moulded to mutual advantage - 
if the Russian ‘example is studied and followed to the extent possible in India. 
Easily each taluk Bar in India can be a Chamber while a whole district may be 
a Collegium. All these shall be subordinate to the Provincial council at the metro-- 
polis which itself may have two or more Collegiums. If this ystem is worked it 
is easy to evolve a benevolent fund for lawyers thus. Apart from the 30 per cent. 
deduction for establishment, etc., a percentage of income of each Chamber may as 
well be set apart for old age and Provident Fund. Out of this fund each member 
may be given double the amount he voluntarily contributes at the end of a fixed 
period. A lump sum may also be paid to the poor colleague’s dependents, if the 
Chamber certifies that it is a fit case for such recognition. All this has to be made 
possible by State legislation. The statute while it will confer benefits on the 
lawyer will also enjoin on him certain duties. The lawyer of each Collegium 
should devote a certain portion of his ttme for useful public work, a record of 
which has to be submitted by.each lawyer to his own Chamber. 


I venture to suggest that if the legal profession and the public are 
not anxious to copy the Russian model in all its details, it is at least useful to imbibe 
the truths embedded in the Sovict system, namely, simplicity, service co-operative 
enterprise, and extra social duties. If the legal profession in India only imbibes 
these objectives, it is sure to regain its rightful place in the affections of the people. 
The Russian system in the organization of the legal profession is well worthy of 
emulation by the Indian Bae. We shall not fear to utilise whatever is good from 
any other nation. For ‘ Truth is one’ and‘in the pursuit of ‘ Truth ° there shall not 
be any hesitation or prejudice. 


ON “PUTTING PLAINTIFF TO PROOF” 
e By 
C. R. KRISHNA Rao, B.A., B.L. (Retired District Judge). 


The Privy Council and the High Courts have remarked at various times that 
Indian pleadings should not be construed with the same strictness as English pleadings 
are. This badge of interiority, for it is no less, has been worn by the Indian pleader 
for several decades in placid contentment. The principles of the English Rules of 
pleading framed under the Judicature Acts were incorporated into our procedural 
law by the Code of 1908. Not a few of the Supreme Court Rules have been bodily 
copied in our Code. Compare Order VI, Rules 2, 4 and 5 and Order VIII, Rules 
3, 4 and 5 with the corresponding Rules in Order XIX of the Supreme Court 
Rules. Though two generations of pleaders have been brought up under the 
Code of 1908, the laxity in pleadings which that: Code was intended to correct has 
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nevertheless persisted, Tt is still not uncommon to come across a written statement 
which begins : “ The plaintiff’s suit is fraudulent and unsustainable in law,” which 
the pleader knows is meaningless and is intended to be only an ornamental preface. 
In 1924, Mears, G.J., could say: 
e “Pleadings at present are not infrequently deliberately framed in the most general of terms and 
are involved, unsystematic, argumentative and indeed abusive.” (Gauri Shanker v. Manki Kunwar!) 
In 1929, Coutts-Trotter, C.J., began a homily on better pleadings and better 
issues with these words : : 
** There scems to me to be a grave defect in the method of pacading and still more in the method 
of drawing up issues which appears to be finding favour in these courts.” (Rafnasabapathi Chettiar v. 
Ammakannuammal?.) i 
The eminent Chief Justice was referritg to the pleading presented and the issues 
framed on the original side of the High Court. In the quarter of a century that 
bas passed by, has there been a marked improvement in pleading? Have we 
discarded prolixity and studied conciseness? Have we eschewed generalities ? 
Have we aimed at preciseness? Do we set out facts; material facts and not legal 
inferences therefrom? In 1943, the Privy Council had to remind us : 
* In India, however, as in England, the duty of the pleader is to set out the facts upon which he 
relies and not the legal inferences to be drawn from them.” (Gowri Dutt Firm v. Madho Prasad?) 
Coutts-Trotter, C.J., advised the budding practitioner to study Blake Odger’s 
book on Pleadings. There can be no better introduction to the science and art of 
pleading than Blake Odgers. And yet how many of the young practitioners have 
read it? How many law libraries in the mufassal have a copy ofthis excel- 
lent book? We need not “demur,” “confess and avoid.” Though these 
expressions are not reproduced in our Code, the ideas are there. The main 
rules of pleading are few and simple. They are not difficult to master or to use in 
practice. But it is so difficult to get out of the beaten track, to forget the traditional 
method of drafting pleadings. In the olden days, it was not the case of the party 
alone that was put into the pleadings his passion and his feelings also found their 
way into them. It was thought that the chief merit of a pleading consisted in its 
length. Verbosity was a virtue. 


Part of the blame at least for the still unsatisfactory state of pleadings in our 
Courts, both high and low, must be laid at the door cf the Judges. The duty of 
framing issues is laid on the Court. Order XIV, Rule 1 (5) provides : 


“ At the first hearing of the suit the Court shall, after reading the plaint and the written state- 
ments, if any, and after such examination of the parties as may appear necessary, ascertain upon what 
material propositions of fact or law the parties are at variance, and shall thereupon proceed to frame 
the issues on which the right decision of the case appears to depend.” 

How many courts conscientiously discharge this function? How many read the 
plaint and the written statement? A long time ago the Civil Justice Committee 
condemned the practice, then much in vogue, of accepting “ consent issues ” framed. 
by the pleaders in the suit. The Committee pointed out that the duty of framing 
issues was cast by the Code on the Court, and the first hearing was not a mere 
formality, but an important stage in the progress ofthe suit and that time spent on 
scrutinising the pleadings and arriving at the real points in controversy made for 
despatch and not delay. But Courts haunted by the spectre of disposal and returns, 
continued in the old way and spent as little time on the first hearing as they con- 
veniently could. Pleadings were not read, particulars were not required, and 
haphazard issues were accepted. The wholesome provisions relating to discovery, 
interrogatories and inspection remained dead letter or they became lifeless routine. 
No great harm was done, because most of the cases were simple and the issues were 
straightforward. It was only in a small number of cases that attention to the plead- 
ings in the early stages of the suit would have been profitable, and it must be said: 





1. ALR. 1924 All. 17 at 19: LL.R. 45 All. 3. ALR. 1943 P.C. 147 at 151: (1943) 2 
624. M.LJ. 609. 7 ( 
2. (3929) 57 M.L.J. 609. 
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that some judges have paid that attention, thongh it involved a considerable expen- 
-diture ‘of time and trouble. 


. One of the remnants of the old style*of pleading is “ putting plaintiff to proof.” 
Now this is a wholly superfluous plea. If the defendant denies a material fact 
-alleged by the plaintiff, it is the duty of the Court to put plaintiff to proof. It does 
this by framing an issue and casting the burden of proof on the plaintiff. It is 
unnecessary for the defendant tp assume the function which belongs properly to the 
-Court. This kind of plea was not uncommon in England.. After the Supreme 
Court Rules were framed, it was decided. in Harris v. Gamble, that ifa defendant 
simply “ puts the plaintiff to proof of the several allegations in the plaint,” he is 
deemed to have admitted the allegations.” In Subramania v. Hitchcock®, Reilly, J., 
held that “ putting the plaintiff td the proof $ of allegations in the plaint not expressly 
„admitted by the defendant was not a specific denial and therefore under Ordér VIII, 
rule 5, it amounted to an admission. A written statement which consisted of this 
-one: sentence, namely : : 


“ Defendant does not admit the truth of any of the several allegations of fact contained in para- 
graphs 1 to 20 of the plaint” 


“would comply with the provisions of the Code. But if it states that 
. 7 rie is- put to proof of all the several allegations of fact contained in eras 1 40 20 
-of the plaint” . : 

it, will be an admission of those allegations. 


To adhere to the relics of the past may sometimes prove Saeed Cout 
of course, are bound to dispense substantial justice and to avoid mere technicalities. 
But the rule that material facts should be pleaded is no mere technicality and an 
omission to observe it deprives pleadings of most of their value. See Gopalakrishnayya 
v. Madras. Province®. If it is essential that plaintiff should plead material facts, 
it is equally: essential that defendant should deny, or state that he does not admit 
‘those material facts, and he must do so specifically, that is with reference to the 
‘particular facts denied or not admitted. To put plaintiff to proof of material facts 
-alleged by him in the plaint is not a denial nor a refusal to admit. It is in fact-by 
the terms of Order VIII, rule 5, an admission of those facts, and every practitioner 
will do well to avoid this form-of plea. What he must do, if his plea is a denial, 
ds clearly set out in rules 3, 4 and 5 of Order VIII and a close observance of these 
rules is all that is necessary to avoid a dangerous pitfall. aga 


How much. we are governed by tradition and not by specific rules is made 
clear from the issue “To what relief?” or more grammatically, ‘‘ What relief is 
the plaintiff entitled to ?” now framed in almost every suit. This is not an issue 
at all. For an issue arises when a material proposition of fact or law is affirmed 
‘by ‘one party and denied by “the other. (Qrder XIV, Rule 1.) “To what relief” 
is a question addressed to the Court itself, as to the form or nature of relief to be 
granted on the findings on the issues, that is où matters affirmed by one party and 
-denied by the other. 


` Any specific relief claimed by the plaintiff and denied by the defendant, say 
for possession, will be the subjtct of a specific issue and no general issue will be 
necessary. Order VII, rule 7, states that it is not necessary to ask for general or 
other reliefs which may always be given as the Court may think just to’ the same 
extent as it had beën asked for. 


_ It is to be hoped that before long the apology made for Indian pleadings will 
become ‘unnecessary and that in point of clearness, conciseness, definiteness, they , 
~will. stand comparison with the best English pleadings. In legal equipment, in 
.advocacy in the examination of witnesses we are as good as our compeers in England. 
‘Why should we continue to be inferior in the drafting of pleadings ? 





“4. (1878) 7 G. D. 877. * 3. (1947) ae 63: J4 LA. 182: LLR. 
2, ALR. 1925 Mad. 959 at 957- . 1948 | Mad. 139 (P.C.). iN ae 
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INDIAN LAW AS TO QUASHING ACQUITTAL BY CERTIORARI. 
By 
K. Venxosa Rao. 


. The recent English decision of Regina v. Middlesex Quartersessions! raises interesting 
‘questions as to what amounts to mistrial and when an accused person can be said to 
-be in peril. The connected question as to the tewability of the controversial deci- 
‘sion of R. v.-Boaler® (quashing indictment after judgment by certiorari) has also 
-come again to the fore. It is proposed in this note to consider the relevant Indian 
‘statutes and cases bearing on the matter so as to demonstrate how the Indian offspring 
-of British jurisprudence has worked out the rules of the Crown Practice of the 
parent system. e 

~ To take up first the defence of double jeopardy, the Constitution of India. 
Article 20 (2)* lays down that : t 

“ no person shall be prosecuted and punished for the same offence more than once’. 


Section 403 of the Criminal Procedure Code (Act V of 1898), embodying the rule 
-of autrefois acquit says that a person who has been once tried and convicted or 
acquitted shall not be liable to be tried again for the same offence. The Nagpur 
‘High Court in Gopalakrishna v. Madhyapradesh® and the Madras High Court in In re 
Devanugraham* have held that the word ‘and ° in Article 20 (2) cannot be construed 
‘as ‘or’. The recent decision of the Supreme Court in Magbool Hussain v. State of 
‘Bombay® has approved this view. In the result the protection afforded by the Con- 
‘stitution is less than that afforded by the ordinary criminal law but perhaps this was 
what was exactly intended by the framers of the Constitution. 
The question arises whether under Indian Law the shutting out of evidence 
‘for the prosecution renders the trial a nullity or whether the irregularity is a curable 
‘one. Section 252 of the Criminal Procedure Code lays down that in warrant cases 
(cases relating to offences punishable with death, transportation, or imprisonment 
for a term exceeding six months) the magistrate shall take all such evidence as may be 
‘produced in support of the prosecutiop. Section 286 (dealing with trials before 
High Courts and Courts of Session) says that the prosecutor shall open his case and 
-examine his witnesses. Returning of verdict without hearing prosecution evidence 
is not a mere irregularity which is cured by section 537 but is a disregard or dis- 
- obedience of the mandatory provisions of the Code to which section 537 would not 
apply. See Tirkha v. Nanak’. Consequently, the trial is a nullity and the accused 
cannot be said tc be put in peril. Certiomari to quash the acquittal would therefore 
seem to lie under the above circumstances in India. There has been some conflict 
-of opinion in India as to whether acquittal under section 247 of the Code for the 
on-appearance of the complainant amounts to æ trial within the meaning of 
section 403. Suraiya v. Venkata’, Guggilapu Paddayya, In re, and Sukum Ram v. 
Krishna? hold it amounts to trial while Kotayya v. Venkayya}® holds contra. In Oscar 
Brown v. Nathmal+1, the Magistrate asked the advocate of one of the parties to 
close his case within two minutes since his cross-examination was in the opinion 
of the Magistrate lengthy. The High Court quashed the order of the Magistrate 
-on the ground that the principles of natural jusfice had not been adhered to. 


» On facts similar to those in Regina v. Middlesex: Quartersessions' Indian Courts 
would be bound to find that there had been a trial and that since it was a nullity 
the accused had not been put in peril. In a case triable exclusively by a Court of 
Session the trial begins only after the charge is framed. See Palaniandi v. Emperor??. 





I. {7953} 2 Q.B. 758. (1953) S.C.J. 456 (S.C.). 


5 
2. (1892) 67 L.J. 354. 6. (1927) LL.R. 49 All. 4.75. 
* The article occurs in Part III of the Consti- 7. 2 Weir 457. ae 
tution of India. Laws contravening Part IIT are 8. (1910) LL.R. 34 Mad. 253. 
void. g. (1928) 33 C.W.N. 260. 
3- ALR. 1952 Nag. r70 at 171: LLR. ro. (1917) LL.R. 40 Mad. 977 (N). 
(1952) Nag. 52. ir. A.LR. 1948 Bom. 236. 


4. ALR. 1952 Mad. 725 at 726: (1952) 1 12. (1908) LLR. 32 Mad. 218. 
M.L.J. 550. ; 
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(Under ‘section 206, Criminal Procedure Code, a preliminary enquiry is held by the 
Magistrate before committing the accused to take his trial in a Court of Session).. 
In a warrant case until a charge is framed there is no trial but only an enquiry.. 
See Sreeramulu v. Veerasalingam?. In a summons case the trial commences when the 

accused appears before the Magistrate. The following two cases though not strictly. 
relevant to the question of quashing by certiorari (they were cases where the High 
Court was exercising appellate op revisional jurisdiction) may nevertheless be found 
useful in demarcating the line between irregularity and illegality. In Thakurdas v. 

Narayan®, the Magistrateerefused to summon witnesses cited by the complainant 
and the High Court interfered ‘with the acquittal of the accused. In The Crown ve 
Jaswant Rai & Co.? no evidence was produced owing to the neglect of the Crown 

and the accused was acquitted aiid the Hjgh Court refused to order a retrial 

because the accused ought not to be made to suffer for the deficiencies of the 
prosecution in the conduct of the trial: 


The view has been expressed that the rule against double peril is more of the 
nature of a defence than an absolute bar to the initiation of a subsequent prosecution. 
In re John Mclver*, the Madras High Court has held that the plea of autrefois acquit 
can be raised by the accused at any stage of the proceedings and that the artificial 
English rule against pleading double jeopardy should not be applied... In In re 
Devanugraham®, it has been held that the plea of autrefois acquit is nothing more than 
the elaboration of the rule against double peril. But as pointed out in the second: 
paragraph above, section 403, Criminal Procedure Code, is wider than Article 20 (2) 
of the Constitution of India, But ‘tried’ in section 403 is certainly narrower in 
content than ‘ prosecuted’ in Article 20 (2). Again while Article 20 (2) refers to 
‘ Prosecuted and punished again for the same ‘offence more than once’ section 403 
says ‘shall not be liable to be tried again for the same offence.’ References to 
‘sections 236 and 237 of the Criminal Procedure Code found in section 403 make it 
wider than Article 20 (2). 


In Anwar Ali v. West Bengal®, Chakravarti, J., has held that there is a difference 
between quashing an indictment and quashing the whole proceedings for want of 
jurisdiction and in the latter type of case certiorari would lie even after judgment. 
In the above case section 5 (1) of the West Bengal Special Courts Act 10 of 1950 
was held to be ultra vires and convictions under the Act (1950) were set aside. ` 


HINDU MARRIED WOMEN’S RIGHT TO SEPARATE RESIDENCE - 
AND MAINTENANCE. ACT (XIX OF 1946) 
and ; 
[Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949)—A Contrast] 
j ; By : 
V. Srmamamonana Rao, B.A. B.L., Advocate, Bapatla. 


Act XIX of 1946 (Hindu Married Women’s Right to Separate Residence and 
Maintenance Act) is intended tô confer right of separate maintenance and resi- 
dence on Hindu Married Women. The preamble and section 2 of the Act clearly’ 
illustrate the point. If a wife proves any one or more of the grounds mentioned 
in section 2, she will be entitled to maintenance in the absence of unchastity or 
improper conduct and she need not prove any other circumstances (Kistappa 
Naicker v. Parvati Ammal)". The Act provides maintenance for married Hindu 
women only under certain unbearable conditions. -A wife can claim maintenance 
on any of the following grounds (Section 2) :— 

n 
a (1914) LL.R. 38 Mad. 585: 27 M.L.J. 4. (1936) 162 I.C. 592 (F.B.). 


9. 5 - 1952 Mac. 725 (725): (1952) I 
2. AIR. 1936 Nag. 192 at 197: LLR. M.LJ. 550. 

1935 Nag. 205. 6. A.LR. 1952 Cal. 150 at 163. 
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(1). If the husband is suffering from any loathsome disease not contracted from her. 


se (2). If he is guilty of such legal cruelty a as renders it unsafe or undesirable for her to live 
with bim. 


(3) If he is guilty of desertion, that is to say, abandonment without her consent. 
e (4) If he marries again. 

(5) If he becomes a convert to some other religion. 

(6) If he keeps a concubine or habitually resides with a concubine. 

(7) For any other justifiable cause. 


‘Under the Hindu Law it may be stated as settled law that the right of the wife 
do be maintained by the husband is an absolute one as it arises out of marriage. 
„Jayanti Subbiah v. Alamelu Mangamma.+ Venkatapathi Nayani Varu v. Puttamma Nagith? 
It is equally well-settled that if the wife is the party to blame, that is to say, suo 
motu if she abandons him or for any other reason of a similar nature, the wife 
will have no right to, maintenance. Bommadevara Naganna Nayudu Bahadur v. 
Bommadevara Rajya Lakshmidevi Amma.* Prior to Central Act XIX of 1946 a 
Hindu married woman was not entitled to claim maintenance on the grounds 
mentioned in the Act. Legal cruelty and abandonment were the only grounds 
available to a wife. The grounds available to a wife to dcfeat a suit for restitu- 
tion of conjugal rights would equally entitle her to claim maintenance. Exempli 
gratia, the fact of a second marriage of the husband would not by itself entitle the 
-wife to separate maintenance. ‘There existed certain doubts with regard to that 

sition. See Viraswami Chettiar v. Appaswami Chetti* See also Mi. "Lajwanti v. 
-Bukhshi Ramë. 


As regards conversion the position remains unaffected. The husband is bound 
‘to maintain the wife even though he ceases to be a Hindu by conversion to another 
‘religion. Mansha Devi v. Jiwan Mal*-a, The Hindu Women’s Right to Maintenance 
Act as stated supra gives right of maintenance to women only. But the Hindu 
(Bigami Prevention and Divorce Act VI of 1949 confers a common right of 
‘divorce on both the spouses. Secondly, Divorce Act is retroactive in operation. 
Section 5 (1) is unambiguous in these respects. “Either party to a marriage 
solemnized before or after the comméncement of this Act” ‘There is still a 
-difference in judicial dicta enrapport section 2, clause (4), t.e., husband’s 
remarriage. The preponderance of judicial opinion is in favour of the view that 
Hindu Married Women’s Right to Separate Residence and Maintenance Act does 
not make an invidious distinction between wives superseded by a second marriage 
of the husband before the Act and those who are superseded by a second marriage 
after the Act. Lakshmi Ammal v. Narayanaswami Naicker®, Swarajya Lahshmi 
Mancharamma v. Satyanarayana’-a, Vasuntharadevi Ammal v. G. R. Ramakrishna Naidu? 
Narayamma v. Masthan Reddi?-2, Baijnath v. Hiraman. The Nagpur High Court 
has 'taken a contrary view and held that section 2 (4) is only prospective. Sukhri- 
bai v. Pokhal Sing?. In a recent case Krishnaswami Nayudu, J., agreed with 
the Nagpur High Court and dissented from the earlier Madras view. It may 
-be added that it is only by way of obiter. Sidda Setiy v. Muniamma’®. The 
“question that arose was with regard to section 2 (7) as to what is justifiable cause. 


Either spouse may apply for a divorce on the following grounds : 
(1) If the husband keeps a concubine. 
(2) If the wife is a concubine of any man or is a prostitute. 


(3) If he or she has deserted the petitioner for a continuous period of more than 3 years 
‘from the presentation of the petition. 


(4) Legal cruelty of the other party. 





1. (1902) 27 Mad. 45: 12 M.L.J. 270. 6-a. (1950) 1 M.L.J. a 

2. ee 71 M.L.J. 499. 7- (1947) 2 M.L.J. 5 

3. (1928) 55 M.L.J- 242 (P.C.). 7-a. 62 L.W. (N.R. gj t66. 

4. (3865) I ee a 375- 8. TER 1951 V-B. 10. 

5. ALR. 1935 Lah. 110, 9. LL.R. (1949) Nag. 196: AIR. 1950 
5-a. (1884) LL.R. 6 All. 617. Nag. (1949 a a 
6. (1950) 1 MLL.J. 63. 10. SE a53) 1 M.L.J. 649. 
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(5), (6), (7) and (8) deal with lunacy, leprosy and venereal diseases and itapotency res- - 
pectively not contracted from the petitioncr for a continuous: period of not less than 5 years from 
the presentation of the petition. ° s 

(9) Conversion of the other party. 


Lastly second marriage of the husband before Madras Act VI of 1949 not only 
entitles the wife to maintenance under the Act XIX of 1946 but also to a right of ` 
divorce under the Madras Act VI of 1949. The completion of eighteen years of 
age is a sine gua non for obtaining the dissolution of marriage. The validity of 
this Act was impugned en the ground that it discriminated between Hindus 

and others. It was held that the Act was not ulira vires of Article 14 of the 

Constitution. Srinivasa Aiyar v. Saraswathi Ammal*. The Hindu Married Women’s 

Right to Separate Residence and Maintegance Act is one-sided. But Madras 

Act VI of 1949 gives a choice of maintenance or divorce. Section 5 (1) (a), 

(c), (d) to (i) and 5 (2): The pleas available under the Hindu Married Women’s 

Right to Separate Residence and Maintenance Act are (1) unchastity of wife, (2) 

conversion of the wife to another religion, (3) failure of the wife without just 

cause to comply with'a decree for restitution of conjugal rights. (Proviso to. 
section 2.) Under the Divorce Act, if the petitioner is not able to satisfy the- 
Court the petition will fail. (Section 5 (3).| 


RECEIVERSHIP OF AGRICULTURAL PRODUCE BEFORE DECREE. | 
By 
A. S. Kuppuswam, Retired Govt. Pleader, Tirunelveli. 

Agricultural produce in the possession of an _agriculturist is exempt from: 
attachment before judgment, under Order 38, rule 12, Civil Procedure Code. Is it 
also exempt from receivership ‘before judgment? My answer is ‘ yes’ for two. 
reasons : 

Firstly, the exemption of agricultural produce from such attachment is pre~- 
sumably based on grounds of public policy. ‘The object of the statute is obviously 
to prevent seizure of the produce before decree, so as to permit agricultural pro- 
duction in the community to be carried on without interruption by the creditor 
before he gets his decree. This object will be defeated by an order of receivership. 
It will be a circumventing of the law and is hence not permissible. This principle- 
has been clearly enunciated by the Supreme Court in Union of India v. Hira Devi, 
In that case, a judgment-creditor applied for the appointment of a receiver for a 
compulsory deposit of the debtor under the Provident Funds Act which prohibited 
the assignment or attachment of the deposit. The Supreme Court observes : 

4 It is obvious that the prohibition against the assignment or attachment of the compulsory 
deposits is based on grounds of public policy. Where the interdiction is absolute, to allow a judg-- 
ment-creditor to get at the fund indirectly by means of the appointment of a receiver would be to. 
circumvent the statute. That such a frustration of the very object of the Legislature should not. 
be permitted, was laid down by the Court of Appeal as early as 1886.” 

Following this principle, it is clear that the appointment of a Receiver before judg-. 
ment for agricultural produce in the possession of an agriculturist will defeat the- 
object of the Legislature in Ordgr 38, rule 12, Civil Procedure Code. a 

Secondly such an order of receivership will not be “just and convenient,” 
within the meaning of that expression in Order 40, rule 1, Civil Procedure Code.. 
The expression means, just or convenient, according to judicial notions of right and 
just. See Venkata Somayajulu v. Sathiraju®. An order of receivership that will, 
defeat the object of the statutory prohibition of attachment under Order 38, rule r2 
as described above, cannot be said to be right and just. 

To conclude, the provisions of Order 38, rule 12 and Order 40, Rule 1 make 
out an implied exemption of agricultural produce in the hands of an agriculturist 
from receivership before decree. Itis advisable to enact an express rule in Order 40- 
for the purpose. The Rule Committee under the Civil Procedure Code may please 
examine the suggestion. — 

1. (1951) 2 M.L.J. 649. (8.C.). 
2. (1952) 2 M.L.J. 265: (1952) S.G.J. 326 g. ALR. 1935 Mad. 875. 
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GREETINGS TO THE ANDHRA STATE. 





The Andhra State has at last been inaugurated on 1st October, 
1953, thus fulfilling the aspirations cherished by the people of that 
area for so many years. 


We offer our felicitations and convey our greetings and congra- 
tulations to the people of the Andhra State and specially to the 
Andhra section of the legal profession, on the fulfilment of their long- 
cherished desire. 


The new-born State is really blessed in having at its disposal 
experienced personnel in all the departments—Legislative, Executive 
‘and the Judiciary. 

The High Court at Madras will continue to be the common 
High Court for the Andhra and the Residuary State for some 


time more. THe Mapras Law Journat will continue to serve the 
legal profession in both the States as heretofore. 


We pray God Almighty to shower His choicest blessings on 
the New State and wish the New State „every success and . pros- 
perity all round. i 


Jar Hmp. ` 
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POERA 





THE LATE DR. ALLADI RISHNASWAMI AIYAR AND 
THE LATE SRI S. PANCHAPAGESA SASTRIAR. 





It is our painful duty tb record the deaths on the same day (3rd October, 
1953) of Dr. Alladi Krishnaswami Aiyar and S. Panchapagesa Sastriar, two 
eminent members of our legal profession. Both were in the past intimately 


connected with THz Mapras Law Journat as members of its Editorial 
Committee. . 


Dr. Alladi Krishnaswami Aiyar though he was not keeping good health 
for some time past was not suffering from any serious disease. His end, 
however, was rather sudden, due to heart-failure. Dr. Alladi will be 
remembered for generations to come as a great lawyer and one of the 


luminaries who played an important part in framing the new Constitution of 
Independent India. 


He was born in 1883 in Pudur village in the Nellore District. His 
parents migrated to Madras in order to give him proper education. Sri 
Krishnaswami Aiyar after passing his Matriculation examination in 1899, | 
graduated in 1903 from the Christian College which institution he served $ 
as a tutor in history for some time. While he was a tutor he attended Law 
classes also, and passed his B.L. in 1905. He then left his post as a tutor 
and joined the chambers of the late Mr. P. R. Sundara Iyer, one of the 
then leaders of the Madras Bar. In 1907, Sri Krishnaswami Aiyar_ was 
enrolled as a High Court Vakil andefor 45 years he actively practised the 
legal profession achieving marked unique distinction. 


He was the Advocate-General of Madras for a record period of over 
seventeen years from 1928. During his career as a lawyer he had conducted 
almost all the leading cases involving large fortunes, and he had argued 


many important cases before the Judicial Committee, the Federal Court 
and the Supreme Court. 


For over 25 years he strode the legal world like a Colossus. Schooled 
among legal giants like Mr. P. R. Sundara Iyer, Mr. V. Krishnaswami 
Iyer and Mr. K. Srinivasa Aiyangar he was himself a giant. Few could 
be said to have his wide erucition, his amazing powers of memory, his 
logical thinking and penetrating insight. His interests were wide and his 
outlook broad. Dr. Alladi’s crowning glory was his part in the framing 
of the New Constitution of India. 


Dr. Krishnaswami Aiyar was connected with Tus Mapras Law 
‘Journat for very many years as a member of its Editorial Committee and 
in addition to his esteemed guidance and help he contributed many valuable 
articles to the Journal. 


In his death TuE Mapras Law JOURNAL has lost an old and staunch 


friend, the legal profession has lost an eminent jurist and the Nation itself has 
lost a great citizen. 
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We offer tò the members of his ‘family our Beattie condolences and 
„pray that his soul may rest in peace. 


Sri Panchapagesa Sastriar who was at the time of his death a member of 
the. Labour Appellate Tribunal died at Bombay in the St. George’s 
Hospital where he underwent an operation. Sastriar’s efid was rather sudden 
and unexpected and, the news of his death came as a shock to all. 


Sri Sastriar was born in 1891 ig Swamimdlai near Kumbakonam. He 
graduated from the Presidency College. He served for some years as a lecturer 
in the Law College, Madras. As a lawyer, Sri Sastriar had a steady and 
lucrative practice. He was an active member of the Editorial staff of Tue 
Maneras Law Journat for quite a Jong time. He edited very ably the Sixth 
edition of the classical work “The Law of Limitation” (A Tagore Law Lecture 
delivered by U. N. Mitra). At the bar his vast learning and persuasive 
advocacy earned for him a top place. i 


Sri Sastriar served as a Judge of the Madras High Court from 1948 till 
1951 May, and after his retirement he was appointed in November, 1951, as 
the Chairman of the Industrial Tribunal (Bank Disputes). In April 1953 he 
was appointed a member of the Labour Appellate Tribunal, Bombay. 


It is a pity that the services of such a qualified and talented gentleman 
should be lost to the country so early. 

Sti Sastriar was an’ unostentatidus and lovable personality and in his 
death THe Mapras Law JOURNAL has lost one of its guiding spirits. 

We offer our heartfelt condolences to the members of Sri Sastriar’s family 
and pray that the departed soul may rest in peace. 
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REFERENCES IN THE MADRAS HIGH COURT, 


References were made at the Madras High Court on Monday the 5th October, 
1953, by Mr. V. K. Tiruvenkatachari, the Advocate-General, to the death of 
Dr. Alladi Krishnaswami Aiyar and Mr. S. Panchapagesa Sastri before Their 
Lordships the Chief Justice and Mr. Justice Venkataramier. 


° 

The Advocate-General said: “ My Lorps, this is a melancholy occasion, 
‘particularly for me, af my pind goes back to 1926 when I waited for months so 
that I might become an apprentice of Mr. Alladi Krishnaswami Aiyar. We are 
living in an age of Constitutiong and at a time of great changes. Five men framed 
the Constitution as members of the D»afting Committee. Of these five men, 
there is no disrespect in saying that Mr. Krishnaswami Aiyar was the one person 
who was responsible for almost every phrase and every comma of the Constitution 
and the others simply took his instructions. One of them has disowned the Consti- 
tution ; one of them is administering the law in the Central ‘Government ; one of 
-them is not in public life ; the last of them has left us. 


From 1951, when the selection by the Chief Justice and the Government 
of Madras brought me to this office I have constantly been consulting Mr. Alladi 
‘Krishnaswami Aiyar in every case before this. Court in which questions of consti- 
tutional law were argued ; and the last occasion was one day before his death. His 
death came to me as a shock even though the week previous to that when I saw 
him I felt he was sinking. Of course those who were affectionate to, him did not 
believe the end was so near and hoped that he would live long. Early next morning, 
came the news of the death of Mr. Panchapagesa Sastri, Judge of this Court who 
had endeared himself to all of us. 


Mr. Alladi Krishnaswami Aiyar was responsible for producing from his Cham- 
bers eminent Judges, eminent Lawyers and even men who have distinguished them- 
selves in other walks of life. A living presence has vanished, but the only way we 
can honour his memory is by taking stock of the good things he stood for. One 
thing which Mr. Krishnaswami Aiyar sought was devoted study of the law and a 
love of law which surpassed all description. Those who have watched him in 
these courts know so much about the way in which he was perfect in his study of 
cases and many of them deplored that his ability had, over a period of 17 years, . 
been devoted to the service of Goverrfment, which at that time was not popular. 
He was young when compared with people with whom he was contending on equal 
terms and often with greater mastery. His study of law continued till the day 
before yesterday. * 


During all his illness I recall particularly two occasions when I consulted him. 
Both of these matters were cases in which the parties were very rich and who had 
consulted most of the Lawyers in India. The first of them was the Chiranjit Lal 
Case. I told the parties that he was not well and that he would not take up the 
engagement, but they persisted. He discussed the matter with the Lawyers of 
other provinces for half an hour. Without any prior knowledge of the case he 
quoted what every court had decided and how each point could be met and so on. 
That left everyone with the impression that I must have had days of discussion 
with him, .but that was not a fact. Even on the day prior to his death when I met 
him he put me in the way on various points of view and appropriate authorities 
to argue some cases which are yet to be heard. 


It has been said that he was conservative in tradition. That brings me to say 
a few words about the position of the Bar and whether Mr. Krishnaswami Aiyar 
was conservative in the right or wrong sense. He was a great believer in the 
justice of the law courts assisted by a diligent, erudite and able Bar. On that, 
I would like to say that I knew personally that during the last few years he had 
been almost by sheer merit of his ability in law, called into the councils of the 
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Constitution-makers. He had taken a deep and live interest in the future of law 
and justice in this country and also of social justice. 
e 


I would like to disclose one thing and that is this. When estates abolition 
was contested in the law courts 'and the question of Constitutional amendment 
was raised, all the Lawyers in the country drafted memoranda showing that the 
amendment would be ultra vires and also that the Copstitutional amendment would 
be improper. At that juncture, the highest persons in authority turned to Mr. 
Alladi Krishnaswami Aiyar and the sole instruction to the department was that they 
should consult Mr. Krishnaswami Aiyar and take his ‘advice and then the Govern- 
ment would act according to his advice. At that juncture, I was in Delhi with him 
and he said in a few words that all those legal quibbling should not stand in the way 
of an important thing like this and he would guarantee that any amendment would 
be perfectly constitutional and proper. Strengthened by his advice, those in power 
acted in the matter. . 


I particularly mention this as Mr. Krishnaswami Aiyar himself was one of the 
greatest victims of the Estates Abolition Act, because a large part of his hard-earned 
fortune was invested in Estates and though he was personally interested, he gave 
strict instructions that there should be no whisper or claim that the Abolition Act 
was illegal or that the Constitutional amendment was illegal, and that we should 
loyally abide by it. 


During the last two years, he had discussed with the members of the Bar and 
the Judges of this court about the way in which justice will have to be adapted 
to the new conditions. As a matter of fact, I was in a way unpleasantly shocked 
by his admiration of the description of Soviet justice in Russia. He felt that in 
our system the rich people or persons who could pay or engage fashionable Lawyers 
were getting an advantage and they were getting acquitted. He deeply appre- 
ciated the book which I gave him, in which these social crimes which are called 
the white collared crime by modern writers had been condemned and various 
methods were suggested by which they could be put down. 


On this occasion, I feel there is one thing also which by way of personal note 
I should be permitted to make mention of. During many years—and I am a little 
more than 20 years younger than Mr. Alladi Krishnaswami Aiyar—I have had, 
on occasions, both in private and at the Bay, criticised him for many things. Now 
these criticisms, many of them I now find after my experience of 31 months of work- 
ing for Government, to have been entirely baseless. The difficulties of representing 
a soulless and in fact a bodyless thing known as Government are very great, and 
if on occasions, the attitude taken by a Lawyer as a Law officer of the Crown or the 
State, appears to have been improper to other members of the Bar, they have to look 
at it with sympathy. I openly express my apology for any criticism I have 
made. Death has silenced all those narrow jealousies. What we have to note 
now is that the members of the Bar will realise that the greatest tribute that can 
be paid to anyone including myself or any other ecolleague of mine in this Bar, 
is when we argue at our best, to be compared with Mr. Krishnaswami Aiyar at his 
worst, ° 


Referring to Mr. Panchapagesa Sastri, the Advocate-General said: “ Mr. 
` Panchapagesa Sastri was a Judge of this Court from March, 1948 to April, 1951. 
He was at the height of his practice and we knew when he accepted the appoint- 
ment, he would be Judge only for three years. At great sacrifice and on the persua- 
sion of friends, the first of whom was myself, he accepted the appointment without 
any hesitation and that was complete answer to those who say that, unless the 
salaries are raised, unless rich and fabulous amounts are paid, learned members 
of the Bar would not accept judgeships. 


In these days, we worship income, and, therefore, we think that ability should ` 
be measured by income. Itis by the respect we give that we can show to the people 
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that it is not money alone that can buy ability and good service. When he retired, 
I did not really bid him good-bye, because I was certain that he would be called upon 
to perform public duties in continuation of his judgeship. He did one very good 
piece of work in the Bank Award and subsequently, when he was called upon to 
become a member of the Industrial Appellate Tribunal, he did not wish to take 
up the post, but he was practically compelled by various authorities to continue in 
service. $ 


It is a matter of gseat regret that it was not given to any of us to be present 
or see him at the time of histeath. Personally it is difficult for me to believe that 
we shall not see him any more. I shall only wind up by saying that these things 
which have happened are inevitable in lifg, but being the last of a generation to 
which I belong at the last fringe, I feel a sense of depression which I find it difficult 
to overcome. To the members of the family of Mr. Alladi Krishnaswami Aiyar 
and Mr. Panchapagesa Sastriar, I take your permission to convey the condolences 
of all of us.” os : 


‘The Chief Justice associating himself with the sentiments expressed said : 
“ Mr. ADvocATE-GENERAL, 


It was only the other day you made a reference to the passing away of a stalwart 
like Mr. T. R. Venkatarama Sastri and to-day we are mourning the passing away 
of two more stalwarts, both of whom had been with us for quite a long time and 
their careers are well known to us. I will not, therefore, make any reference to any 
of the biographical details. I agree with you (Advocate-General) and so would 
everybne assembled here and everyone of my brother Judges, in what you have 
said of Mr. Alladi Krishnaswami Aiyar. His brilliant career both at the Bar 
and in public life, is something unique and I very much doubt if we are going to 
have'a repetition of such a career. 


First and foremost Mr. Alladi Krishnaswami Aiyar was supreme as an Advocate. 
His advocacy was of the very highest order—powerful, selective and vivid. He 
was never long-winded. He never over-stated his case. But he was so powerful 
in his advocacy that, if he had a strong point, he presented it in such a way that the 
Judges would feel that their reputation would be at stake if they decided against 
him. His intellect was keen, penetrating and resilient. and his memory was some- 
thing phenomenal. ; 


His knowledge of the general principles of the law, as well as case-law, was very 
varied and extensive and, at the same time, accurate. So far'as I know, his know- 
ledge of case-law was unparalleled. He was quite at home not only with Indian 
law,—he was equally famifiar with the jntricacies of English law. And I am 
sure, he could have addressed an English Court of Appeal or House of Lords, with 
as much ease and familiarity of English law as any senior K.’C. In short, it is - 
sufficient to say that he bestrode the legal world like a Colossus for over three decades, 
and. the like of him we will not see again. He was not only great in himself ; his 
influence was so dynamic thats from his chambers, came out young men who, 
in later years, came to occupy top levels at the Bar. One'of them is now sitting 
with me—Mr. Justice T. L. Venkatarama Aiyar, who was one of his apprentices. 
Many of you know that the late Mr. Justice V. Govindarajachari was also'an appren- 
tice under Mr. Alladi Krishnaswami Aiyar. The present Chief Justice of India 
was closely associated with him and so were many other leaders of the Bar. 


There were some names, which, though personal, acquired a general signi- 
ficance—names like Bruhaspati and Bhima. The name of Mr. Alladi Krishnaswami 
Aiyar had also acquired a secondary-significance because the name of Mr, Alladi 
Krishnaswami Aiyar means a brilliant and successful Lawyer. That is the highest 
compliment which the world can pay to Mr. Alladi Krishnaswami Aiyar. 


Mr. Krishnaswami Aiyar, had an opportunity, unlike many other Lawyers, 
to place his great learning at the disposal of his clients and also to utilise it in the 
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service of the country. As Advocate-General for over 15 years, he advised the 
Madras Government on several important matters and helped in the drafting of 
many Statutes “which have been landmarks in the progress towards a Welfare 
State.” His services were utilised also by the Centre and he served as a 
member of the Expert Committee in connection with the Sale of Goods Act and 
the Partnership Act. i 


a 

But all this pales into insignificance in comparison with the greatest work and 
contribution in the cause of the country and that is, his werk as a member of the 
Drafting Committee of the Constitution. One of the members of the Committee, 
paying a tribute to Mr. Krishnaswami Aiyar, had told them recently how, so far as 
the legal portion of the Constitution was concernéd “everything was “ Alladi’s.” 
Mr. Krishnaswami Aiyar would, therefore, go down in history as one of the architects 
if not the architect, of our Constitution. 


As a man, Mr. Alladi Krishnaswami Aiyar had admirable qualities. He was 
simple without being parsimonious. He was affectionate without being senti- 
mental. He was generous without being extravagant. 


One of the finest traits in him I have always admired, is that he never forgot 
his early struggles in life. A poor and deserving student in need was always the 
object of his bounty. Of his other charities we all know. He was born and bred 
in an orthodox atmosphere and, though he was conservative in a sense, he was 
extremely modest and progressive in his general outlook on life. And his 
views on social, economic and political problems were progressive. In some of 
the long talks which I used to have with him I was undeniably surprised at some of 
his views which he had held and formed by experience and a study of the world 
conditions. And I was surprised when he was found to be more advanced in 
some matters than even I who was much junior to him. He was also deeply 
interested in University education. He was a believer in the preservation of our 
culture, particularly embedded as it was in Sanskrit. 


My father and Mr. Alladi were friends for over 50 years and I have recollections 
of him from his early childhood. He was always very affectionate to me and I know 
how happy he was when I happened to succeed him as Advocate-General. He 
has left behind him his son, Mr. Alladi Kuppuswami, to continue the legal line. 
Mr. Kuppuswami, has already got the Allgdi’s strain in him and is making good 
progress and I hope the time would come when we shall have to refer to ‘ Alladi 
the first’ and ‘ Alladi the second’. Mr. Advocate-General please convey to the 
members of the bereaved family the heart felt condolepces not only of myself but 
of my learned brothers.” . 


Referring to Mr. Panchapagesa Sastri, the Chief Justice said : Mr. S. Panchapa- 
gesa Sastri was like an elder brother to me. I cannot make any reference to him 
without acknowledging that he was one of my gurus in the Law College. It was 
from him I learnt the rudiments of Hindu Law andewhat I learnt from him served 
as a good foundation. Mr. Panchapagesa Sastri made a really big sacrifice when I 
persuaded him to accept a judgeship though it was to be for a short duration. 


I was shocked, far more shocked than in the instance of Mr. Alladi Krishna- 
swami Aiyar—when I heard the news of his death. Mr. Panchapagesa Sastri 
was known for his sound knowledge of law and, at the Bar, for his gentle peruasive 
advocacy though it was not very spectacular, On the Bench he was of great assis- 
tance to me. As a Judge, he was scrupulously correct and efficient. Indeed, he was 
very strict and I do not think there was a single Second Appeal without a question 
of law which escaped through his fingers and got admitted. In fact, in many 
respects he served as a model Judge in these days of arrears. 


Mr. Panchapagesa Sastri’s long association with the Mapras Law JOURNAL 
is well known. He was not only instrumental in raising the status of that journal 
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but his association with it also kept up his legal learning. His edition of Mitra’s 
“ Limitation Act” showed his erudition. Please convey to the members of the 
bereaved family our condolences.” ° 


‘In token of their sorrow and as a mark of respect to the memory of those 
departed stalwarts, the Chief Justice adjourned the Court for sometime and 


reassembled at 12 NOON. \ 


References were made in the Supreme Court of India, the High Courts of 
Mysore and of Travantore-Gochin and all the important Subordinate Courts in the 
State. 


BOOK REVIEWS 


“‘Cross-EXAMINATION—PRINGIPLES AND Precepents” by P. R. Iyer and 
R. Mathrubutham, Advocate, Madras, with a Foreword by the Hon’ble Sri P. V. 
Rajamannar, Chief Justice, Madras. Published by Wadhwa & Co., Law-book- 
sellers and Publishers, Agra. Price Rs. 20. 

This is the first volume of the revised edition of P. R. Iyer’s Advocacy 
Series which appeared in 1927. The popularity of the work needs no mention 
to the older generation of Lawyers who have had the benefit of owning or reading 
the earlier work. It was a well-reviewed and widely read work. For some years 
now copies of that work were not available and the publishers have met a real need 
by bringing out this edition. 


The scheme of the work as proposed announces the other volumes to come 
namely “ Advocate—His Mind and Art ”—‘“‘ Legal Ethics” and “ Duties and 
Privileges of the Lawyer”. Together these three volumes will cover the entire 
field of Advocacy. 

The volume under review relating to Cross-Examination makes a very interest- 
ing and useful reading. As observed by the Hon’ble Chief Justice of Madras in 
his Foreword to the book it is most entertaining in its wi, satire, sarcasm and humour 
which will have an appeal to the Lawyer and laymen alike. To the young pro- 
fessional Lawyer it is useful as a book which trains him in his art through 
interesting illustrations of the methods employed by eminent cross-examiners of 
the past. To the laymen it is an entertaining volume of wit and humour in 
Courts. We are sure this book will be appreciated by all who have occasion to 
go through it. Every page provides some entertainment or instruction. 


The Authors deserve praise for the volume of study and effort put forth in the 
prepartion of this excellent work. Many homes and every library and all Lawyers 
will welcome this book as an useful additjon to their collection of books. 


The get-up of the book is neat and attractive. 


JOTTINGS AND CUTTINGS. 


The following extract fram the Report of the Uttar Pradesh Judicial Reforms 
Committee presided over by Mr. Justice Wanchoo, Volume I, page 52, is apposite 
and will be found instructive in connection with a recent decision reported in : 


Ramakrishnayya v. The State, (1953) 2 M.L.J. 425 : 


“ A suggestion has been made that a special procedure should be adopted for the trial of cross- 
cases. It will not be feasible to provide a separate procedure for the hearing of cross-cases, but it 
will save a good deal of time of the Court if cross-cases are disposed of by a single judgment and autho- 
rity given to the Court to refer to the evidence in either case. With this end in view a section may 
be added in Chapter XXIV of the Code of Criminal Procedure in the following words : 


© Where the Court considers two or more cases to be cross-cases it shall be open to the Court 
after notice to the parties at the commencement of the trial, to dispose of both or all of them by a ' 
single judgment and refer to evidence recorded in any of the cases for the purpose of arriving at its 
decision. A copy of the judgment shall be placed on the record of the other case or cases.’ 


Other changes in law, where necessary, may also be made to give effect to the above suggestion.” 
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INHERENT EXECUTIVE POWER AND ITS CONSTITUTIONAL 
i ve VALIDITY’ _ T eo 


By . ; 
‘P. Nacaraja Rao, B.Sc., B.L., Nandyal. . 


Learned Judges who interpret the Constitutions of the World have not often 
been left without being baffled on the question, whether the exercise of. power by. 
executive heads, that is not authorised by the strict letter,of the Constitution, and 
presumed to be inherently vested in them, could be given any judicial recognition. 
Circumstances and political exigencies, may often compel the'ruling heads, to go 
beyond the limits imposed on them by the Constitution ofthe country, but how 
far such commission of non-constitutional acts by them, could be validly recog- 
nised- by Courts of Law, have attracted administrators of Justice a great deal, and 
cases on this point are not too rare to seek. A 


` A recent case that came up for consideration «before the Supreme Court of 
the United States, on the question of the extent of inherent power of United States 
executive well merits consideration, and this case could be treated as a landmark 
in American Constitutional Law. ‘This case also is the subject of an illuminating 
discussion by Brrnap ScHwartz, Professor of Law, New York University (Vide 
Canadian Bar Review, Vol. XXX, No. 5, May 1952, Para 465). 


. Youngstown Sheet and Tube Co, v. Sawyer! is the name of the case, and the 
facts are as follows ; 


In order to thwart a steel strike scheduled for gth April, 1952, in all- the steel 
industries of the United States, President Truman directed on 8th April, 1952, 
' his Commerce Secretary to take over all the steel industries of the entire nation 
and operate the same. This Presidential action was taken because the nation’s 
defence was threatened to be endangered by stoppage of supply of this important 
material. The President was in this regard motivated by this conception, of what 
was necessitated by public interest, and there was no statutory authorisation for the 
action taken. One of the steel companies brought an action against the Commerce 
Secretary to restrain him by an injunction, from enforcing the seizure order on the 
ground. of its alleged illegality. But this action was resisted, and sought to be 
justified on the ground that the strike endangered the well being of the nation and 
that the President acted under his inherent power ; ‘ supported by Constitution, 
by historical precedent, and by Court decision’. But this argument failed ‘in toto, 
The United States Constitution is not a self-executing instrument. The’‘ ought’ 
of.the. Constitution to become ‘is’ must run the gauntlet of judicial interpre- 
tation. The Constitution would be a mere paper instrument, if the guarantees 
contained’ therein are not going to be safeguarded by Courts. ee aS 

a ‘ 4,‘ (1952) 72 Supreme Cour 86eg “8 Yoo coot ts 
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Black, J., who delivered the majority opinion in this case, emphatically declared 
that if the President had the authority to issue the orders he did, it must be found 
in some provisions of the Constitution. 


His Lordship observed, - . 


“ The cumulative effect of the Presidential powers as contained in Article If cannot by any 
means be stretched to mean that the President would seize private property without Congressional 
Legislation.” e \ - ; 

* ’ 


Article II of the United States Constitution says :— i 


—- Section -r.-.. The- executive power shall be vested in -a President of the United States of 
America. He shall hold his office during the term of four years and together with the Vice- 
President, chosen for the same term, be elected. .*. .. .” 

--~Seetion. 2s- The President shall be Commander-in-Chief of the Army and Navy of the United 
States and of the Militia of the several States, when called into the Actual Service of the United 
States... a.e : 


Section 3. He shall from time to time give to the Congress information of the State of the 
union. ......” i 


Section 4. The President, Vice-President and all Civil officers of the United States shall be 
removed from office on impeachment for, and Conviction of treason, bribery, or other high crimes 
and misdemeanours, ; 


“Tt is oniy in a dictatorship that the powers pleaded could be found. The Commander-in- 
Chief's power, and-the ‘ faithful execution ’ clause under the United States Constitution will also 
not avail to support the order to seize the Mills. As Commander-in-Chief in a war, he no doubt , 
gets wide powers when the instruments of defence are turned against the outside world; not 
when they are turned inward, not on account of the rebellion, but on account of the economic 
struggle between industry and labour.” ` as 


„A 


“ The Constitution did not contemplate that the title of Commander-in-Chief of Army and 
Navy will also constitute him, Commander-in-Chief of the Country, its industries, and inhabitanțs.”? 


-. Private property cannot be taken to- stóp labour disputes from stopping pro- 
duction. The other argument that the faithful execution clause would give in- 
herent powers can only lead jo a repraduction of the Continental position ixi the 
United States,'similar to the autonomous rule-making power in France, In France 
the executive can directly execute its rules even by force if necessary. The French 
parliament and the French executive are both sources of Law in France., But in 
France the executive is a parliamentary executive and it will have to’ go, if it is 
turned out by French parliament, for bad exercises of inherent power. And this 
protection is not there in the United States system. There is no direct account- 
ability of the executive to the Congress. That’s why inherent power is likely to be 
more dangerous in the United States system. A great deal may be said.in favour of. 
inherent power under the*‘ fathful execution clause’ in a war formally declared, 
because a,declaration of war is as much a part of the United States statute book 
as any other Law, and it carries with it all powers to take the necessary steps. In 
peace the inherent power is an enemy of free Government. Some American 
Constitutional theories have claimed for the United States executive, such inherent 
powers, more or less, a re-adgptation of the old English prerogative, to American 
conditions, but it is fundamental with modern Anglo-American conception, that 
administrative authority is‘ delegated and not inherent. The theories could found 
this argument because a great deal of confusion prevailed until this decision was 
given, about the scope of the Presidential powers, which was itself described usually, 
as the ‘ Dark Continent of American Constitutional Law’. This situation resulted 
on account of the vague wording of the executive power of the United States Consti- 
tution: ‘‘ The executive power shall vest in the President of the United States ”. 


‘ President Roosevelt took the view that the executive power can be restricted 
enly by the terms of the Constitution and the terms of the Congress. The late 
president opined that in the absence of restrictions or prohibitions of this nature, 
the chief executive could rely upon the inherent power. But this view. was tor- ` 
pedoed by the.Supreme.Court. of the United States. There is no such thing as . 
Presidium of Power; or inherent power, belonging to the President. 
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The power of the President must be traced to some specific grant whether by 
the Constitution or by Congressional legislation. 


` 


But difficulty arose on the question whether official acts of the United States 
executive are judicially reviewable. It was held in Missisipi v. Johnson’, ‘that exe- 
cutive acts are not amenable to the jurisdiction of Courts, and so it was asumed that 
an injunction could not be issued enjoining the President, who is immune from judi- 
cial reyiew. This view came to be taken on the basis of the doctrine of separation 
of powers ; Congress is the supreme legislative authority and the President is the 
supreme executive authority and neither can be restrajned by the judiciary, and if 
the latter should interfere, it would be an undue interference of a co-ordinate 
department. `., 


- But following William v. Fanning?, Black J., after paying lips service to Missisipi 

v. Johnson, did assert in clear and unequivocal terms .for the-first time: an. effective 
ever of the Courts to review Presidential action. , William v. Fanning? laid down 
that subordinates who acted undér superior orders could well be restrained, if the 
act was manifestly illegal. Following this decision, in the Steel Mills case® 
the commerce Secretary was restrained. F 


In India, Agarwall, J., in Motilal v. The State of Uttar Pradesh‘, s discussed the 
scope of the inherent power of the executive under the Constitution. -His Lordship 
pointed out that Article 298 gave power to the executive, to acquire property, enter 
into contracts, and dispose of property, and that Government can have all necessary 
powers to carry out these charges imposed by the Constitution. Trade or busi- 
ness, incidental to management, of Government property, or discharge of Govern- 
‘ment functions, will no doubt be allowed. But other trades, or businesses, which 
have porns to do wip the charges imposed: on the Government will not be 
“‘allowe / 


The recognition of unrestrained executive power in the Weimar Constitution 
to deal with emergencies led to the downfall of the German Republic and the same 
‘power facilitated the transition to the ‘Vichy regime in France. ‘It is judicial 
review ‘alone that can avoid Government by decree which occurs so often in coun- 
tries which do not have judicial review. 


‘It would be worthwhile to quote ‘the words of Murphy, J., in Duncan v. 
Kahanamaku' : 


“ From time-:immemorial despots have used real or imagined threats to public welfare as an 
excuse to needlessly abrogating human rights. The*excuse is no less unworthy of our traditions 
when used in the day .of Atomic Warfare, or at a future time, when some other warfare may be 
devised,” .(Possibly Hydrogen or Cobalt Bomb Warfare); 

s 


(1866) 4 Wall. 475. e ; -LLR. (3951) 3 All, 269: ALR. 1951 
2. " (1948) 332 U.S. 490. ; Ail 257 (F.B.). : 
ge (1952) 72 Supreme Court 863;, or 5. (1946) -327°U.S. “304. 


a8 JHE- MADRAS LAW: :JOURNAP. ” [1953 


bs 


+ a 8 


THE CONNECTICUT BAR JOURNAL `` — . 


. NOTICES DECISIONS OF OUR HIGH COURT ON : 
CONSTITUTIONAL LAW.. 


‘On’ hearing ‘that ‘the Editor of Tue Connecticut Bar Journat, Mr. David 
H.- Jacobs, Mariden, Connecticut, expressed a desi.e to see some Indian ‘Légal 
Journals and. have contacts ‘with them, a few parts of THe Mankas Law 
JourNAL were sent to him. He has. Toa kind enough to publish in the 1953 
September issue of his Journa (page 392) an appreciative note about two of the 
decisions, oS in our Journal, reserving a fuller comment on them.‘ aad 
‘others. pe. Se : : 


‘The note is set out ; below : : 
e Received. * 


` The Journal has received two recent opinions vo the High Court of Judicature 
at "Madras; India, of interest to American lawyers because of their extensive appli- 
‘cation of American Constitutional principles and: authorities. The Justices of this 
‘Court (Mr. P. V. Rajamannar, Chief Justice and Mr. Justice Venkatarama Ayyar) 
show an almost „astonishing familiarity with detailed American sources. 


In the first case, Ananthakrishnan v. Madras, (1952) 1 M.L.J. 208, the: issue 
was. the validity of a license tax on’ lawyers. Petitioner contended that the con- 
stitutional right “ to practise any profession” could not be conditioned by a tax, and 
adduced in support American tax cases on publications, and religious activities. 

ese authorities, and others on the relations of state and federal taxing powers 
Were readily distinguished by the Court, which upheld the tax. 


- Incthe second. case; Padayachi.v. Madras, (1952) 2 M.L.J. 298, thei issue was 
Te validity of land condemnation by a Government-encouraged, co-operative 
engaged in a new housing development. As against the contention that such a 
ise: ‘of'thé éminent domain power was not for a “ public use ” the Court held that 

‘ in general, “building schemies are'to be considered as advantageous ‘to the public 
“whether it is to clear the slum areas or to provide dwelling houses for the poor or to 
“relieve congestion”. s 





a amenena = wega 1 3 ree maae = 


s Editor's Note ;, The, “Journal. ‘wishes to Itis hoped that the Journal may ‘be ina position 
nekhowledge ` “its appreciation to, the, ‘Madras to treat the cases above referred to`as ‘well as 
‘Law Journal Office for sending us. ‘the: 6 Sanaa others more Soy» in-a future ‘number of 
of the High Court ‘of tJudicatiite \at-Ma the Journal ff. © IRTO ELLI s j eae) 
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THE HON’BLE MR. JUSTICE CH. RAGHAVA RAO. 


The Madras High Court has been deprived of the valuable services of one of 
its eminent and independent Judges by the premature retirement of the Hon’ble 
Mr. Justice Ch. Raghava ‘Rao. Though Mr. Justice Raghava Rao has not yet 
reached the official age limit for retirement, reasons of health has necessitated 
his premature relinquishment of office. 


It was while at the height of a lucrative practice that he accepted at con- 
siderable’sacrifice a Judgeship early in 1949 when it was offered to him. At the Bar 
Mr. Raghava Rao handled very many important and heavy cases mostly on the 
appellate side and some on the original side. On the Bench Mr. Raghava Rao ` 
made his mark as a very genial Judge and endeared himself to the members of 
the Bar by his excellent manners. During the period he was on the Bench, 
Mr. Raghava Rao brought to bear on the disposal of cases his vast amount of 
legal learning and practical experience at the Bar. 


His respect for precedents would not allow him to depart from the rules 
enunciated by Judges in the past. In many of the decisions of the Full Bench of 
which he was a member we find his to be the minority view supported by his 
own reasoning and authorities for that point of view. A robust and independent 
judgment of members of the Bench has itg own steadying influence and its value 
cannot be over-estimated. 


For some time past he has not been keeping good health. He has, however, 
been trying valiantly to carry on his strenuous duties in spite of his indifferent 
health. His physical condition however’ has ultimately necessitated his resigning 
the Judgeship. We cannot help feeling sorry for the loss of his services on the 
Bench under the circumstances. We hope that the rest he-can now enjoy will 
help him to regain his former health. | 


May God Bless him with a long and healthy Ife. 





THE HON’BLE’ MR. JUSTICE VENKATARAMA AYYAR. 


As we write the Hon’ble Mr. Justice T. L. Venkatarama Ayyar has just laid 
down his office of Judgeship after too brief a period of office. We cannot help 
reflecting on the hardship resulting from the arbitrary age limit of 60 years, parti- 
cularly so when one remembers that it ‘was at the height of a very successful 
and lucrative practice at the Bar that Mr. Justice T. L. Venkatarama Ayyar un- 
hesitatingly accepted the office in a spirit of service and in keeping with the highest 
traditions of the legal profession. This arbitrary age limit has the effect of 
depriving the country of the services of men grown wise with knowledge, and 
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experience on the Bench. It is to be hoped that this age limit will be suitably 
altered. It is now, however, up to the State to utilise the talents of a person of 
Mr. Venkatarama Ayyar’s eminence suitably. 


With the coming into force of our New Constitution an unprecedented 
mass of constitutional problems has flooded the High Court and a vast numbêr 
of applications for the issue of high Prerogative Writs has increased the volume 
‘of work in all the High.Courts. It was during the high tide of such influx of 
constitutional problemg that Mr. Justice Venkatarama Ayyar became a Judge 
of our High Court. Soon*his aptitude for this branch of law led, naturally, 
to ‘his inclusion in the Bench hearing such cases. His short tenure of- office. is 
marked by a large number of ‘judgments, delivered by him on new and varied. 
questions of Constitutional Law. In deciding such questions a fine balance has . 
to be maintained and the Constitution construed fairly and in such a manner 

„as to reconcile the conflict between the fundamental rights of the citizen and the 
various legislative enactments and executive actions. Mr. Justice Venkatarama 
Ayyar’s contributions to Constitutional Law stand out pre-eminently and it is a 
matter for satisfaction and pride that his decisions have been cited with approval 
and followed in other High Courts. Mr. Justice Venkatarama Ayyar had through- 
out the guidance of our able Chief Justice and the pages of our Reports bear 
eloquent testimony to the quality, variety and volume of judgments rendered by 
this Bench. The judgments have attracted attention even in the United 
States, as is evident. from a cutting from the Connecticut Bar Review 
published last week in our Journal. As aptly remarked in that Journal the two 
_Judges “show: an almost astonishing familiarity with detailed American sources” 
of American Constitutional principles which they had to apply in deciding most 
of, the questions arising for decision under our own Constitution. 


Mr. Justice Venkatarama Ayyar’s judgments are exhaustive and prepared with 
meticulous care and make a thorough and detailed examination of the facts of the 
‘particular case as. well as of all the authorities cited at the Bar. Mr. Justice 
Venkatarama Ayyar can feel justly proud of having discharged the duties efficiently 
and with considerable credit. It is no wonder that he has earned during the short 
tenure of his office the regard and affection of the members of both the Bench 
and the Bar. 


Mr. Justice Venkatarama Ayyar ib still full of vigour and his ripe and vast 
knowledge of law should not be lost to the country. It is hoped that, the State 
.will not fail to utilise his talents in the interests of the country. : 
We wish Mr..Justice Venkatarama Ayyar long years of health and happiness. 


r 


FAREWELL. TO MR. JUSTICE. VENKATARAMA AYYAR | 
AT THE HIGH COURT ON 24TH NOVEMBER, 1953. 


Before His Lordship rése for the day, Mr. V. K. Thiruvenkatachari, 
the Advocate-General, said that .they. had gathered there to bid him 
farewell on the eve of his relinquishing office. The Advocate-General 
declared that he was one of those who believed that leading members 
of -the Bar who commanded lucrative practice’ should accept judgeship 
when the call. of duty came, in the interests of society, particularly in 
- these days when delicate claims as between,the State and the citizen had to be 
resolved in the light of the provisions of the Constitution. He re-called that when’ 
in. July 1951, Mr. Venkatarama Ayyar accepted. the Judgeship, he was at the 
height of his practice and was among the few advocates who were handling a 
large volume of first class work in the High Court. Indeed, it was a matter 
of gratification to the entire Bar that a person of his standing answered the call 
of duty to become a Judge without any hesitation. From that day onwards it 
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had been his duty also as Advocate-General to appear almost continuously before 
him whether he sat singly or in the first court with the Chief Justice. He was 
glad to say that in his task His Lordship had brought to bear the highest judi- 
cial temperament, and some of his judgments in Constitutional cases were al- 
ready quoted with approval in other parts of the country. The court had to deal 
with so many cases under the Constitution and in the vast commentary which two 
or three books published recently in North India” gave on the Constitution, the 
Madras High Court was quoted most freely and three-fourths of one of the 
books on fundamental rights consisted of quotatfons from Mr, Venkatarama 
Ayyar’s judgments. During this period, the Bar had been very happy in its 
relations. with the Bench. ê 


The Constitution had thrown open a wider field of litigation and they had 
to review even their notions of the function of law. Prior to the advent of the 
Constitution, it was more a question of deciding disputes between two private 

_ parties as to private rights. But our Constitution, in its very Preamble, had not 
only ensured liberty, equality and fraternity but prefaced it with justice—social, 
economic and political. And this had opened up a wide vista of problems be- 
cause justice was a thing on which few persons were found to agree. That was 

. why such a great political thinker as Ernest Barker, in a book in which he had 
epitomized the experience of a lifetime, had commenced this feature of the Pre- 
amble as the best in our Constitution. 


So, in interpreting such a Constitution, His Lordship: was faced with the ` 


delicate task of upholding a just balance between the social interests and the 
_. Claims of the bureaucracy—it was still a bureaucracy whether democratic or un- 
“democratic—on the one hand and the citizens’ rights on the other. It might be 
. that in particular matters His Lordship had drawn a line more on this side 
‘or that. But what he wished to emphasize was the-manner of appraach which 
His Lordship brought to bear on these things at all times. That approach was 
characterized by the highest judicial temperament, patient hearing of both the 
sides and the troubling and exercise of his mind which followed it in order to 
come to a just conclusion. That he would say was the hallmark of a Judge. 


There was ‘now a school of thought which was gaining currency and pub- 
licity, the Advocate-General said, that cases decided themselves, that advocates 
did not win cases and so forth. That presupposed that there was a simple rule 

' by the use of which a Judge of ordinary, average intelligence could come to a 
conclusion and the advocates were there only to waste the court’s time. He had 
to protest against such an idea. In the case of His Lordship, in spite of advo- 

_ cates arguing for both sides of a case, His Lordship was always anxious to 
come to a just conclusion. In the average run of cases relating to private rights, 
poor persons could not engage costly counsel. It was in these cases that the 
tradition of the Bench had to assert itself and the Judge had to give the same 
attention to the pettiest of cases and the smallest of people as in sensational cases 
which were fought hard by Government or big vested interests. The Bar had 
found the mark of this tradition in His Lordship in almost every case that came 
up before him. This was particularly important in these days when citizens 
fought for their rights and the courts had to protect the righteous. All that the 

` court could do was to interpret the law as it stands and do it conscientiously and 
honestly. In this task the greatest asset to a Judge was patience and attention 
to the work on hand without making distinction between cases, “counsel and par- 
ties. In this respect, His Lordship had been highly successful and he should 
say Se the Bar had nothing but the highest respect for the way he discharged 
` his duties, 


ne . The’ Advocate-General, in this connection, -claimed on behalf of the Bar 
‘that it had also made a very useful contribution by its happy co-operation and 
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a aretu pr ‘eparation, ere cases which to a large extent enabled the Bench in its work. 


"He did not wish to. use the language of farewell on this occasion because they 
had great problems ahead like the proposals for judicial reform and reorgarii- 
zation of the Bar. In all these things the work and co-operation of  retixed 
Judges would be of the greatest value. Unfortunately, the Constitution did not 
give the members of the Bar an opportunity for crossing swords at the Bar 


“ with ex-Judges. He for one did not agree with the view that ex-Judges of ‘the 


High Court should enot practise after retirement here. He appealed to His 
‘Lordship that in the times to come, if the members of the Bar sought his co- 
operation, he would readily give it. 

e 


` MR. JUSTICE VENKATARAMA’ AYYAR’S REPLY. 
His Lordship, replying, thanked the Advocate-General and the other mem- 


_ bers of the Bar for the affection they. had for him and said that it was a matter 
of great pleasure to him that he should retire with the regard and appreciation 


of the Madras Bar, which was at'all times noted for its ability. As Kalidasa 
had so well put it in his Sakuntalam, he felt greatly fortified by the apprecia- 


tion of his work by those who were competent to do so. So their ‘ eae 


had now added strength to his own “judgments”. 
Referring to the contribution made by the Bar which enabled the court to 


. come to satisfactory conclusions, His Lordship said he agreed with the Advocate- 


General on this point. He admitted that before he became a Judge, his knowledge 
‘of American Constitufional law was meagre. He knew that our Constitution was 
based upon some of the features of the American Constitution and so the one thing 


che. did immediately after his appointment as Judge was to study American 
Constitutional law and sitting on the Constitution Bench often, he had every 


opportunity of drawing upon that knowledge. The Advocate-General and 


‘other members of the Bar had been of great assistance in following the correct 


principles on which our Constitution was based. The writ jurisdiction, with 
which they were so closely associated, had lot of light thrown upon it by the 


‘leading’ members of ‘the Bar and he could not sufficiently thank them for the 


assistance they had given him. He was glad to learn that in constitutional mat- 


‘ters, the judgments of the Madras High Court were freely quoted by others 


and if this court had succeeded so well in that branch of law, the success was 


“in a large measure due to the members of the Bar. 


Speaking of Constitutional law, he “said he owed much to the Chief Justice 


with whom he had the privilege and pleasure of sitting during most of the time 


be had been Judge. He also acknowledged the uniform help, regard and affec- 
tion extended to him by his other brother judges. The Registrar and other 
officers of the High Court hatl also helped him in the discharge of his work and 


. he thanked them for it. 


“You referred, Mr. Advocate-General,” added His Lordship “to the fact 
that at the time when I left the Bar and accepted Judgeship, I was having a lucra- 
tive practice, being one of the leaders of the Bar. And you added that it is a 
good thing to set up a tradition that leaders of the Bar ought to accept office 


. without regard to the pecuniary aspects. I agree with you. And it is in that 


spirit that I accepted office though I knew that the term was short and, there- 


‘after, I cannot cross swords with you all at the Bar. Nevertheless, I considered 
"it my duty to accept the Judgeship when it was offered to me in the faith that it 


was in the tradition of the British Bar and that is the tradition which we have’ 
_to follow; and especially in these troublous times when it is the duty of the law- 
q Vers fo maintain the rule of law, it is also the duty of every lawyer to accept when 
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he is called upon to take up a Judgeship. I cannot over-emphasize the import- 
ance of law as a profession and the place which courts ought to occupy in the 
set-up of our country. 


* “Tf the Sovereign Republic of India is to succeed, there has to be a reign 
of law, and if there is to be a reign of law, there must be courts, and if there are 
to be courts, there must be Judges and lawyers anf all of them form part of an 
integral system of judiciary on which democracy depends for its fruition. That 
-being the position, it is the duty of every lawyer whentan office is offered .to.accept 
- it even though it may involve a sacrifice, because it is in the interests of the 
country.” - ° S 


. In conclusion, Mr. Venkatarama Ayya said. that the judgments af’ aR 
- Madras High Court had always occupied a high place for their erudition and 
elucidation of principles and it was his ambition to be true to that tradition and 
< to sée that it did not suffer. = 


“He was associated with the Bar in Madras ice 40 years. He chad: ive 
iow, the profession and its members. His only regret today was, therefore, 
that he had to take leave of an institution with which he was associated for the 
best part of his life. He said that the one thing for which he wanted them. to 
remember him was that he was a person who loved his fraternity as was said 
of Abu Ben Adam. He wished them all success and the profession a great 
. future. 
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The object of taxation is twofold, one being fiscal to build up revenue, and 
nthe other to. bring. changes in social relations by removing: inequalities, of wealth. 
In the words of Seligman? : i ; ; 


Si "This Antithesis rests, upon a failure to observe that finance, like economics is a social science, 
. åndithat even from the narrow political point of‘ view of the relation between the Government and 
the citizen;.the Government cannot, derive any. revenue—that is, cannot take any part of the social 


“ income—without inevitably. affecting social relations. The fact that the Government has in mind 


Under the impulse of democracy, the functions of the Government are on an 
elaborate increase. Adolph Wagztier states? . 


“Comparison. of the past and present situation of the countries shows that among progressive 
peoples, an increase regularly takes place in the activity of both the central and local Governments. 
The increase is. both extensive and intensive, the central and local Governments constantly under: 
take new functions, while performing both old and new functions more efficiently and completely.” 


‘Taxation thus became a powerful and popular instrument in the hands of 
modern Governments. The aim of,the present Government has been stated by ` 
the All India Congress Committee in its resolution of 17th November, 1947, thus : 


“ Our aim should be to evolve a political system which will combine efficiency of administration 
with individual liberty, and ait economic structure, which will yield maximum production without 
the operation of private monoplies and concentration of wealth and which will create a proper balance 

‘between urban and rural economies. Such a social structure can provide an alternative to the acqui- 
sitive economy of private capitalism and thé régimentation of a totalitarian State.” 


Thus tHe objective set is the realisation of a democracy based on social justice 
and equality. The Planning Commission has given out a plan for nation building 
activities, ` 

“to provide a rapid rise in the standard of living of the people by efficient exploitation of the 


resources of the country, increasing production, and offering opportunities to all for employment in 
the service of the community.” 


Public expenditure on reconstruction plans naturally mounts up. In the 
words of V. L. Mehta? : ` 


“The objects of expenditure for which the Government require larger resources are such as 
subserve the purpose of building up in Free India of the future an educated, healthy, industrious 
. eommunity—for the furtherance of which objects expenditure has to be incurred by Government 





1. Essays on Taxation. 3. Mr. V.L. Mehta’s Budget Speech on 26th 


2. Allgemeine oder theoretische Volkswirts- February, 1948. ; 
„chaftslehre, Volume I, Grundlegung, p. 260. 
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ratlier than by individuals. ` They represent an enlargement in the social purpése ‘of the whole com- 
munity.” i : ene Sige cee 


- , Social expenditure has to be generally ¢ncurred om education, public health; 
irrigation works, and other social services which indirectly strengthen the power 
of the people. In the words of Findlay Shirras? 


_ “India has‘none of the expenditures which have transformed the expenditure structures of. | 
some Federations since the greatest depression—expenditure on urfemployment relief.” s 


Thė need of a well-balanced expenditure programme has*been ‘emphasised by 
Layton, thus? : : ; 


' “The extent to which taxation is felt as a bugden depend very largely on the object on which 
a Government spends its revenue. Thus, it has been frequently pointed out that taxation for the 
purpose of paying intcrest on an internal debt is economically speaking a transfer of wealth within a, 
country, which may, it is true, hamper enterprise if the method of raising the revenuc is unwise, but 
which need not do so, or affect the total saving power of the commynity. ‘Again wise expenditure 
on social services and particularly on health and education should be remunerative in the sense of: 
increasing the wealth-producing power and therefore, the taxable capacity of the country. Security- 
is, of course, essential, if production is to develop but it cannot be claimed for expenditure on defence 
either that it is a mere redistribution of income or that it promotes productive efficiency.” 


Thus, taxation will be a potent social force also. The Committee on Post-war 
Tax Policy in dealing with the Tax Programme for a solvent America deals with the 
form’ of ‘ incentive taxation ’ thus : a . 


“Taxation is not a means, in our opinion, of supplying a positive stimulus to greater activity.’ 
The true incentives lie elsewhere. Taxation can impede their expression in greater or less degree 
according to the character and the weight of the taxes.” É 


II. DIRECT AND INDIRECT TAXATION. 


John Stuart Mill classifies taxes into heads, direct and indirect. A direct. 
tax is one ‘demanded from the very persons who it is intended or desired, should 
pay it’, An indirect tax is one ‘demanded from one person in the expectation 
and intention that he shall indemnify himself at the expense of another®. In India 
the percentage of direct taxation which was a1 per cent. in 1937-38, reached 
65 per cent. in 1943-44. but subsequently efforts were being made to maintain: 
the balance between direct and indirect taxes. According to Layton 


° 

“On theoritical grounds, direct taxes have great economic advantages ovér indirect. Their 
incidence can be more definitely determined, and they are economical to the tax payer in the sense 
that he is not called upon to pay more than the Government receives, and they are usually inexpen- 
sive to colléct. But it is impossible to press this theory far in an agricultural country such as India, 
where a large population is living on a low standard, and where much of the wea’th that is accumu- 
lated is not in a form in which it can be readily assessed and taxed. In such circumstances the greater 
proportion must be raised by indirect taxes, and fiscal theory must be sacrificed to the necessities of 
the case. At the same time, these conditions make it more important than elsewhere that taxation 
should be adjusted to ability to pay, which means that as large a part of the additional burden as pos- 
sible should be placed on the richer classes by means of direct taxation.” ‘ 


A : : 
The Ex-Finance Minister late R, K. Shanmukham Chetty also stated thu’? : 


“While in am industrially advanced country, it may be possible to raise a substantial revenue Ly 
direct taxation, it will obviously be unwise to pitch the direct taxes too high in a country in the process, 
of development as the inevitable effect of high direct taxation is to retard the formation of capita} 
without which industrial development is not possible. Similarly, when the main consideration is, 
to curtail consumption, as during a period of shortage of goods and inflation, it may be necessary to 
raise the level of indirect taxation to secure a reduction in consumption. There is also a canon 
fallacy, that the larger the amount of indirect taxation the heavier the burden on the ordinary man... 





1, Federal Finance in Peace and War. V, Chap. IV. o., oe T aN 
2.’ Indian Statutory Commission (Layton’s 4. ‘Government of India, Part B of Budget 
Report}. : Speech for 1948-49, pages 8 & 9. 


3. J. S. Mill’s Principles of Economics, Bk. 


` 


t 
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While it is of course true that over a considerable field consumptiun taxcs reach a wider section of the, 
population than direct taxation, consumption taxes on such luxuries as motor cars, the costlier varie- ` 
ties of tobaco and cigarettes, duties on wines and spirits, export duties which do not affect the inter- 

nal consumer, all of which go to swell the total of indirect taxation do not touch the life of the ordinary 

män. >» It would be interesting to compare our position in this respect with the United King- 

dom. In a highly industrialised country like the United Kingdom, the scope of raising large revenues 
from direct taxation is greater. The United Kingdom budget for 1947-48 discloses that in that coun- 

try the percentage of direct taxes to the total tax revenue is only 52. This compares very favourably 

with .our. tax structure in which, with a comparatively poor industrial economy, we collect about 57 

per cent. of our taxes from direct takes. Another interesting feature of our economy is that, as com- 

pared with 1937-38, the direct taxes would have increased eight and a half times in 1948-49 while 

the indirect taxes would hate increased only by a little over twice. Considering the relatively undeve- 
loped state of our country, I do not think that any one could say that the burden of direct taxation 

is undluly light or that there has been a shifting of the burden on the shoulders of the ordinary man.” 


`, ‘Income-tax, sur-tax, death duties, gxcess profits tax constitute the fabric of 
direct taxes. Customs, excise, stamps, luxury tax are indirect taxes. As direct 
taxation is on large income it can be progressive. Indirect taxation has been 
characterised as regressive as it tells much on the economic welfare of the individual 
who is to forego his welfare owing to the increased burden of tax on the commodities 
“he purchases for consumption. 


III. INEQUALITIES OF WEALTH AND NECESSITY OF DEATH DUTIES FOR 
THEIR REMOVAL. 


be In .the words of Marshall : 


“ The drift of economic science during many generations has been, with increasing force, towards 

the belief that there is no real necessity, and thereofore no moral justification for extreme poverty 
side by side with great wealth.” , 
Inéqualities may arise from inborn gifts and environment and opportunity. “ In- 
equalities of position and possession arose from the inborn superiority of some men 
over others.” Sometimes inequality of incomes arises from the work. In the 
words of Dalton? : 

“ The inequality of incomes from work depends partly upon differences in the amount of work 
performed by different individuals and partly upon differénces in the value of the different kinds of 
work?’ ; : 


The most significant inequality`is that which arises from private property. The 
immediate causes fo1 such inequality are stated by Dalton thus? : 


‘ * First, differences in the amounts of property received by different individuals by way of inheri- 
tance and gift ; second, differences in the amounts of property accumulated by different individuals 
by way of saving; and third, the changes which take place, apart from the action of the respective 
property owners, in the valus, both capital and annual value of different pieces of property.” 


= . . s. . ` 
Inequality of incomes from property depends upon the relative scope of private 
and public property : 

“ The inequalities of property which arise frum unequal industry, frugality, perseverance, talents, 
and to a certain extent even opportunities are inseparable from the principle of private property, 
and if we accept the principle, we must bear with the consequences of it ; but, I see nothing objec- 
tionable in fixing a limit to which any one may acquire by the mere favour of others, without anv 
exercise of his faculty and in requiring that if he desires any further accession of fortune he shall work 
for it.’ i 
The economic effects of the inheritance of private property on the equality of incomes 
are very grave. Salmond ofserves$: 

“ For half a century and more, the rights and responsibilities of living men may be determined 
by an instrument which was of no effect, until the author of it was in his grave and had no longer 
any concern with the world or its affairs. The power of the dead hand is so familiar a feature in 
our law, that we accept it as a matter of course, and have some difficulty in realising what a very 
singular phenomenon it really is.” 


It is the windfall of inheritance, that expands individual incomes disproportionately, 
enlarging unequal status and creating unequal economic opportunities. The 
2 


1. F. W. Tausig, Principles of Economics, 4. Mill, _ Principles of Political Economy 
Vol. I, page 297. (Ashley Edition, Book II, Chapter II, page 228.) 
2. Inequality of Incomes, page.252. ` 5. Jurisprudence, page 422, 
3. Ibid., p: 272. 
[To be continued] . 
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fact that some inherit larger properties than others contributes a great deal to in- 
equality of incomes. In the Manchester Guardian of 23rd May 1918, it was rightly 
-observed : ° . 

“ He who controls capital controls the economic life of a country. The influence of the master 
‘of eapital extends beyond individuals and classes ; it reaches to the State, to the society as an organised 
‘whole. The master of capital possesses an immense power to impose his will upon the State, implied 
in his power to withhold help when it is urgently needed or to damage the economic machinery of the 
‘country. In a very important sense the mastery of a country’s capital is the mastery of that country.” 
The inheritance of private property thus leads to the coneentration of economic 
power in the hands of a few. In the words of Irving Fisher? : 

“ Our society will always remain an unstable and explosive compound as long as political power 


-is vested in the masses and economic power in theglasses. In fhe end, one of these powers will rule. 
.Either plutocracy will buy up the democracy, or the democracy will vote away the plutocracy.” 


Dr. Cannan also observed? : 


“Every one knows that in all cases except the newest countries, the inequality in the amounts 
of property which individuals have received by way of bequest and inheritance is bv far the most 
potent cause of inequality in the actual distribution of property.” 


‘ 


Famous economist Taussig also opines : 
“The influence of inheritance is enormous. Obviously this alone explains the great continuing 


e 3i 


-gulf between the haves and have-not’s. 


It is only the ‘distributive justice that will work up for equality of opportunity to 
‘promote economic welfare. The World War II has aggravated ‘the inequalities. 
Economists have agreed that there should be an optimum distribution of wealth. 
‘In the words of Jensen? : 

“ If regard is had solely to the consumption of the material income, at a given moment, an opti- 
‘mum distribution would be one yielding the maximum aggregate satisfaction, which would clearly 
not be an equal distribution. For the needs or the capacities for enjoying wealth in the spending, 
care not equal, varying with age, helath, sex, education and so on.” 

‘The important weapon for achieving optimum distribution is the levy of death 
duties. As Jensen observed? : is 

“ Death taxes are most effective in its equalising function, the tax ought not only to be pro- 
‘gressive according to the size of each share, in case of tax on the separate shares, but also progressive 
according to the amount of wealth possessed by the legatee—Perhaps income-taxes may also be made 
‘steeply progressive on the total ingome ; and taken together with steeply progressive death duties, 
would be effective equalizers. General property taxes, where general property means the net 
-worth of the tax payer, might be, but have seldom been effective equalisers.” 

Death duty is a tax on the transfer of property at death. Sir William Harcourt 
justifies the levy of death duties® in his budget speech in 1894 in these words : 

“ Upon the devolution of property of all descriptions the State takes its share first before any of 
the successors in title are benefited. The reason on which this is founded is plain. The title of the 
‘State to a share in the accumulated property of tht deceased is an anterior title to that of the interest 
to be taken by those who are to share it. ‘The State has the first title upon the estate, and those who 
take afterwards have a subsequent and subordinate title. Nature gives man no power over his earthly 
‘goods beyond the term of his life." | What power he possesses to prolong his will after his death-— 
the right of a dead hand to dispose of property—is a pure creation of the law, and the State has the 
right to prescribe the conditions and the limitations under which that power shall be exercised.” 
‘Death duties and fully integrated gift taxes may be used to achieve several desired 
social ends.” They can be used to improve equality in opportunity for individuals 
of similar talents. They can be used to limit inequalitics in wealth and income 
when imposed at progressive rates. Dalton in his evidence before the Colwyn 
Committee urged that death duties are a source of revenue which should be consi- 
erably developed. He observed :- 


“ Inherited wealth is wholly unearned and, in excess of a moderate amount, it encourages idleness 
and thriftlessness in its recipients. It is, therefore, a peculiarly appropriate object of taxation.” 





y 

1. Ecomomists in Public Service, American 3- Government Finance, page 219. 
Economic Review, March 1919. 4. Ibid—pages 219, 220 

2. The Division of Income,, Quarterly 5. Quoted in Soward and Williard, The 
Journal of Economics, May 1905 (Reprinted | Taxation of Capital, page 59. 
in (Economic Outlook 1952). š 
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LV... Kanbs or Dears Duties. . ‘ 


Estate duty more productive—Death duties are of thiee categories : (1) Estaté 
Duty (2) Legacy duty and (3) Succession duty. The estate duty is leviable in. 
respect of the entire estate (entire property). passing on death. The- legacy duty is 
leviable on the actual beneficial interest accruing to the:legatee. The rates* of 
legacy duty are determined by the relationship of the beneficiary with the deceased: 
The inheritance tax or succes$ion duty is leviable in respect of every ‘succession * ` 
upon death and falls qn distributive shares of an estate received by various heirs. 
Estate duty is always a better source uf revenue than inheritance tax. Steep pro- 
gression in rates can be adopted in the case of estate duty than in the case of inheri? 
tance tax, as in the case of the latter, the graduation based on classification’ of heirs. 
is more complicated than in the former. Ph'the words of H. M. Groves? : i 


“ The estate tax is simpler and more productive than the inheritance tax. It avoids entirely 
the exceedingly complicated task of determining the value of shares where the transfer involves life 
éstates, contingencies, and remainders. The inheritance tax;:on the other hand, gives special weight 
_ , to the ability to pay of the heir, although if his circumstances apart from 'the inheritance.are not taken 

into account, the measure of his ability to pay. is incomplete. Inheritance tax rates are often deceptive. 
They may appear very high in the top brackets, yet the average effective rate of the tax on all transfers. 


may be very low.” . 
Findlay Shirras? justifies the levy of estate duty in these words : ''' 


“The estate duty or tax is more productive and efficient source of revenue than the inheritance 
tax, while the inheritance tax, on the other hand, may be said to be more equitable. The estate tax 
is easy to administer, the amount of the tax can be readily calculated and it is a-productive tax.- It is 
also held that evasion is less easy under an estate tax than under a succession or inheritance tax, while 
collusion may take place on the part of the executors of the beneficiaries regarding the relationship 
of the descendants and the beneficiaries in order that a lower tax rate may be levied. An estate duty, 
however, may also provide for discrimination in regard to relationship, and if this were so, would be 
subject in this respect to some degree of evasion. The mere fact that the higher the value of the estate 
the higher the rate of duty leads to much higher returns of duty in the upper reaches of estate valu- 
ations than would be possible under the inheritance taxes where the estate is broken up before reaching 


the beneficiary.” ‘ a ; , 
In Adam Smith’s words, this taxation is “ perfectly clear and certain’, and 
the time of payment “ sufficiently convenient.” According to. Jensen’ : 


. “There is no splitting up of the estate and a consequent reduction in the brackets takiig the 
higher rates and there is only tax to compute, which may be paid out of the estate in its entirety, 
letting the incidence upon the various beneficiaries be what it fhay. The inheritance tax, on the ` 
other hand, is more readily capable, by means of exemptions and adjustments in the rate structures 
on the different classes of beneficiaries, of conformity to abstract justice, and of effecting social conse- 


‘quences that may be desired.” . i } 
Inheritance tax may be just from the view-point of the ability of tax-payer but 
‘estate duty is more productive. Shultz* observes : 


_ . “ Where the Governmental agency, be it State or Federal, looks upon the tax inherited wealth 
as an incidental source of income which is to be diverted into some special fund, or where such Govern- 
mental agency feels that in view of the rest of its tax system it is not forced to abstract every cent possiblé 
from the tax on inherited wealth, then the inherited tax on the shares of the individual beneficiaries 
is certainly advisable, in so far as abstract justice is desirable or attainable in taxation, it is more fully 
embodied in the inheritance tax than in the estate duty. Where, however, a certain and large revenue 
is the primary element, the estate dwty may be preferable. An estate duty can always be made to- 
produce: more than an inheritance tax unless the latter’s rates are.made relatively much severer. 
‘The injustice involved may be offset by, the possibility that the additional revenue would otherwise 
have to be raised from other sources that are from a social point of view less desirous and more inequi~ 


table.” 


... V. DEATH DUTIES IN OTHER COUNTRIES. `. 


aT 





History —Taxation of this kind is pretty old, havirig originated in Egypt: in 
760 B.C. Then 10 percent. tax on the transfer of property by inheritance was 
imposed. Aftérwaids death duty has -been adopted in several countties as the 
potential instrument of taxation. In the 17th century, this was introduced in 
ae n ee 7 
“ji Financing ‘Government, page 22r, 3: Governinent Finance, page 4052" l 

2. Science of Public . Finance (3rd: -Edn.), 4: +The Taxationof Inheritance, page 22d) 
page 524. ° O Thay ore toad 
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England, France; Spain, Portugal and Holland. The earliest British death duty 
was.imposed in 1694.. After several experiments, England established the struc- 
ture of present death duties in 1891. In*the United Kingdom the estate as well 
as succession duties are levied by the Central Government. In the United States, 
New York passed the State Death Tax Act in 1885 and a permanent Federal death 
tax did not come till 1916. In the United States, death duties are levied by Federal 
. and State authorities. Death and gift taxes reached the high place of importance: 
in tax structure in 1931, when they produced g.2 per cent. (187.1 million dollars) 
of State tax revenue. Federal Government imposed the gift taxat th of the Estate 
Duty rates. In the United Kingdom, in 1694, a Stamp Tax of 5 Sh. was imposed 
on probates over £20. In 1889, the duty stocd at 3 percent. on all probates and 
letters of administration. Exemption wag granted to estates below £100. Instead of 
the probate duty leviable in cases of unsettled personal property, the Finance Act 
of 1894 levied an estate duty on all property, real, personal, settled or unsettled, 
which passes on the death of such a person. The maximum rate was only 8 per 
‘cent. and even that applied to fortunes over £1 million. In 1914, a duty of 20 per 
cent. was imposed on. estates whose value is over £1 million. In 1919, the duty 
reached 40 per cent. and that too applied to fortunes over £2 million. Since Novem- 
ber 22, r921; the: death ‘duties leviable in Northern Ireland became the subject 
of a separate system of death duty taxation governed by the Acts of the Parliament 
of Northern Ireland. “On rst April, 1923, the death duties leviable in Irish Free 
State were separated from those leviable in Great Britain. In Great Britain the 
rate of death duty rose upto 50 per cent., 55 per cent., 60 pe. cent. in 1939 and 65 
per cent. in 1940. On roth April, 1946, the exemption limit was raised from £100 
to £200. The rates are less burdensome in case of medium sized estates and highly 
progressive rates are in case of larger estates. The 1 per cent. duty or value over 
£2000 gradually rose to 80 per cent. on those over 1 million. Death duties in 
Australia commenced as early as 1866 in the form of Stamp duty on wills and letters 
of administration in Queensland. In Victoria, the Act of 1870 introduced estate 
duty for the first time. South Australia began levying estate duty from 1876. 
In New Zealand, death duties were imposed first in 1881, the rate becoming steeper 
in 1885. In 1909 inheritance tax was commenced. In‘Canada inheritance tax 
began by the Britsh North America Act, 1867. Collection was left to the provinces. 
In U.S.S.R., levy of inheritance tax began in 1619. In France death duty began. 
to be levided from 1703. In Italy it began in 1815 and in 1862 a regular'law was 
passed. In Germany this levy began in 17th and 18th centuries. In 1919 an 
Act was.passed and legacy and succession dtities also came within its purview. 


VI. For AND AGAINST DEATH DUTIES. 


Those who advocate the system of levy of death duties contend that : 


“ (1) Most of the factors that are favourable to the accumulation of capital operate in spite 
of death taxes. (2) Relatively high death taxes tend to increase equality of opportunity among mem- 
bers of a new generation ; (3) inheritance taxes fall on unearned income, which should be heavily 
taxed ; (4) limitation in the inequality of wealth (and of income) is itself a desired end.” 1 


‘Gladstone justifies the levy thus? : j 


e 

“ The carrying property in perfect security over the great barrier which death places between 
man and man is perhaps the very highest achievement, the most signal proof of the power of civilised 
institutions . . . . and an instance so capital of the great benefit conferred by law and civil 
institutions upon mankind, and of the immense enlargement that comes to natural liberty through 
the medium of the law, that I conceive nothing more rational than that, if taxes are to be raised at 
all, the State shall be at liberty to step in and take from him who is thenceforward to enjoy the whole 
in security that portion which may be bona fide necessary for the public purpose.” f 


The theory of ability to pay applies to the levy of death duties. As the7inheri- 
tors enjoy it as unearned windfall; there is no sacrifice and so it is just. As the 
ability: varies, the rate also changes. Sir Stafford Cripps observed? : 





1. Allen and Brownlee: Economics of Publie 3. Speech of Sir Stafford Cripps on 6th > 
Finance (1952) page 356. : April, 1948, in presenting his Financial and 

2. Hansard, Vol. CKXVU, page 267, Speech Economic statement to the House of Commons. 
on Succession Duties, rath May, 1853. , SER rg ` i i 
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“Tt has long been the practice to tax capital by means of death duties, which together with 
surtax and the high ranges of income-tax, represent the taxation of wealth following the general prin- 
ciple of fixing taxation in accordance with abilitysto pay.” 


In the words of Buchler? 


. . . Ki . © . b 
“The great variations in rates and exemptions in the inheritance taxes imposed by different 
governments reveal a striking disregard for variations in individual ability and a greater concern for 
the fiscal needs of Governments and what ‘ the traffic will bear’.”’. 


` Mr. Nichols justifies death duties as 


“ the only practicable means of reaching the great mass of personal property consisting of stocks, 
bonds, notes and other easily concealed objects which readily escape the annual assessment but which 
must, when the owner dies, pass through" the probate court and are then exposed to official examina- 
tion.” 


The utility of death duty in curbing inequalities. has been emphasised by 
Shultz in these words? : 


“ A specific proposal to utilise the federal estate duty to check the transfer of family fortunes from 
generation to generation has occasionally received considerable favourable attention under this plas, 
the estate of every descendant would be divided into two parts—the first part would equal in value 
the amount of the property which the descendant inherited and received as gifts during his life-time, 
the second would consist of the additional wealth he accumulated through his own efforts. Normal 
estate tax rates would apply to this second part of the descendants’ estate. An additional discri- 
minatory tax would be levied on the first part. Certain features which.recommend this project are 
lacking in other proposals to use death taxes as a means of equalizing wealth distribution. It is in 
harmony with the popular disapproval of the ‘idle rich ! It cannot be changed with discouraging 
individual initiative. In this respect, its effect, if any, would be to stimulate increased efforts on the 
part of rich men, who had inherited their fortunes, to accumulate fortunes of their own to transfer 
to their children at the lower schedule of rates. Its principle could be effected, without altering 
the death tax revenue, by simultaneously reducing the death tax rates on earned wealth while increasing 
the rates on unearned wealth.” 


Incentives to accumulate personal capital are probably less disturbed under 
death duties than under income-taxes. While the latter reduce the net product 
of current economic activity, death duties are typically regarded as a much more 
remote event. f ‘ 


“ Effective death duties, imposed at steeply progressive rates on fortunes of large size, would 
greatly increase relative equality of opportunity among new contestants for economic prizes in a 
new generation,” 3 


The general confused argument against death duties is that they destroy the 
capital and thus have a deleterious effect on capital formation. The fallacy of this 
argument is explained by Pigou thus :4 


“Some of those who fall under,the spell of it recognise, indeed, that what the Government receives 
is not actual capital, but resources against which the taxed persons sell actual capital, and which, but 
for this transaction, would themselves have become new capital. But the assertion that taxes on 
capital are necessatily paid out of resources which would have become capital is no less false than the 
assertion that they are necessarily paid out of actual capital. It springs from a failure to distinguish 
between object of assessment and source of tax payment. The object of asséssment is the channel 
through which the source of tax payment is regched, it is not identical with it. For commodity taxes 
everybody recognises this. Nobody maintains that a tax assessed on beer is necessarily paid out of 
beer, or even out of resources which would otherwise have become beer. The position is essentially 
the same with income and capital. Merely to know that a tax is assessed upon one or other of these 
objects tells us nothing as to how far it is paid out of resources which would have been used as income, 
i.e, chiefly for consumption, out of resources which would have been wholly turned into new 
capital, i.e., saved ”. 

Pigou again observes‘: 

‘The desire to build up capital possessions is not a simple thing. Itis made up of various 

clements blended in various ways among different men. One element is the desire to be able to exer- 


cise the constructive force, which a strong man may find in himself, in conjunction with a large-scale 
undertaking. Another is the desire for that power in society or, perhaps, in politics which great 





1. Buchler ; Public Finance, page 455. Finance G 952) page 358. 
2. American Public Finance, page 492. , 4. A study in Public Finance (3rd Edition), 
3. Allen and Brownlee: Economics of Public pages 140, 142, 143. i 
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wealth confers; another is the desire for fame or notoriety ; another the desire for a large income 
receiving without effort in later life ; another the desire for posthumous glory in dying very rich ; 
another mere inertia—inability to spend in consumption the whole of a large income. All these 
motives are concerned only with the lifetime of tif man who contemplates saving under the stress 
of them ; the fact that after his death his fortune does not also die is, so far as they are concerned, 
an irrelevant accident. Alongside of them is the desire to hand on accumulated capital to his children 
after the accumulator’s death.” 


The taxes are paid out of current income oreincome not yet converted into 
capital plant}, They may be paid out of savings or from proceeds of sale of the 
property. There is no destruction of capital but therg is orfly a change of ownership 
of capital’ i 


“ Death duties do not destroy existing capital any more than does income-tax and surtax, which, 
in so far as the tax is paid out of savings and fot by reduced consumption also prevents new capital 
from coming into existence. Of the two taxes, indeed, it is sometimes argued, death duties have some 
degree of ethical superiority, for they tax a man at a time when he is no longer able to feel it, and, 
therefore, death duties cannot be said to act as a deterrent to enterprise.” ? 


Another criticism levelled against death duties is that they would affect savings. 
But they will stimulate the inclination to work and save on the part of successors. 


.“ It has been contended that, by breaking up large accumulations, death taxes‘ tend to make 
other sayings sterile. The funds-of large capital owners complements the funds of small-capital 
‘owners, It is for the large accumulations that risky investments may be made. These accumula- 
ations may be supplemented by funds of small capital owners. But, if it were not for the large accumul- 
ators, small capital owners would not be able to invest their savings as effectively as when they 
are combined with those of large-capital owners.” 3 


In meeting the argument that national capital will be destroyed when every in- 
come-tax as compared with death tax falls on potential capital, H. M. Groves 
observes? : 


“Take the case of three people, each with a $4,000 income. A lives from hand to mouth. 
His incqme-tax means reduced consumption for him. He pays no inheritance tax when he dies. 
B is very prudent and will provide his dependants with a certain standard of security regardless of 
taxes, Both his income-tax and his anticipated death taxes will come out of his living. Since, he saves 
in anticipation of death taxes, it may seem that until the occasion arises to pay them, savings are 
positively augmented by the existence of the death tax. This is true, individually, but not collectively, 
since B’s extra savings are needed to buy the capital of someone else whose estate is now paying its 
death taxes. C is moderately prudent, but he has a rigid scale of living. Each year he saves all and 
only what he earns above $ 3,500, which means that whether income or death taxes, as contrasted 
with death taxes tend to discourage the propensity to save less than income-taxes because they do not 
weaken the saving habits of tax payers. This is true because of their remoteness and the lesser inter- 
est which one naturally has in what happens after,death. On the whole, one should probably say 
~ that the death taxes discourage capital accumulation somewhat more than income-taxes, dollar for 
dollar, but the difference between the two in this respect is not a great one.” 


No doubt, if a confiscatory system of excessively and steeply progressive rates is 
adopted, it may tend to affect national capital. But a balanced structure has no 
deleterious effects. As stated in Mahabharata, the tax should be so levied as not 
to be oppressive, just as the tigress carries its cub between its teeth not pressing 
it much. The Colwyn Committee considered the question whether death duties 
will stimulate the tax-payers to work and save. The said Committee is of the 
view that income-tax will‘cut short consumptio even of the most improvident 
man in his attempt to meet the same, while the estate duty which is a tax that 
the present incumbent of the estate can ignore, is apt to make the tax-payer hope- 
ful ‘in view of his life expectations to ignore the psychological effects altogether. 
The Colwyn Committée observe? : 


“ Under the yearly tax, those who live wholly or mainly on investment income might, on balance 
be stimulated (in some cases even physically compelled) to effect some extra economies. On the 
other hand, the differentiation against income from savings as compared with earned income would 
be more obvious in an yearly tax than in a tax deferred till death. It seems probable, therefore, that, 





1. Shultz: American Public Finance, 'page' _ 3. Allen and Brownlee: Economics of Public 
9. , C a Finance (1952), pages 359, 360. 
2. Findlay Shirras : Science of Public Finance, 4. Financial Government, page 233. 
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‘to some éxtent, it would teil against saving out of earned income. ` In the larger estates, the burden 
-would be a serious addition to the income-tax and super-tax, and would be more depressing than the 
prospect of estate duty at the uncertain date of death. Altogther, we think that, in conjunction with 
“the ordinary income-tax and super-tax at this preSent level, the estate duty is ‘decidedly less damaging 
to saving, and enterprise than a corresponding yearly tax would be . . . . . Inso far, then, 
as the object of the estate duty is to differentiate against accumulated Wealth, it can do soin a manner 
less prejudicial than a special income-tax covering the same field.” 


In ‘his evidence before the: Colwyn CODE, mn Dalton argued thus T Death 
ae are ; 

‘a source of revenue Which would be esialdceabiy iia BS Inherited wealth is wholly 
hee and, in excess of a moderate amount it encourages idleness and thriftlessness in ‘its ‘recipients. 
It is, therefore, a peculiarly appropriate object of taxation. . . . . I believe that the antici- 
-pation of posthumous payment of death*duties discourages work and saving to a much slighter extent 
‘than the anticipation of recurring payments of inco*fe-tax on this side of the grave. On the other 
‘hand, the prospect of heavy death duties will stimulate those who are waiting for a windfall of inherited 
wealth to work harder and save more than they would otherwise do.” 


VÝ: . GRADUATION OF TAX RATES. 


Rignano’s ‘hea and how it was varied —Emin ent economists like Adolph Wagner, 
and Buchler advocate progressive taxation as a means of equalising the distribution 
,of wealth and pr omoting the nationalisation of industry. According to Seligman}. 

“the only important tax to which n progremivo scale is at all applicable at pissca is the inheri» 

tance tax.” n 
The principle of time element is PER In United Kucia and United 
States, some relief is given if a second succession occurs within five years. The 
gtaduation may be pruned according to the value of the inherited property. The 
‘British system corresponds to this principle. Irrespective of the number of heirs 
sharing the property, the same amount of taxes has to be paid as per the schedules. 
Secondly a discrimination is made between that part of the deceased’s estate which 
was accumulated during his life time by his own efforts and that part which he 
‘received as gift or by succession, Thirdly, the duty has to be graduated accor ding 
to the age of the estate. Fourthly, it may be in accordance with the cohsangui- 
nity ‘of the inheritor. . Inheritance taxes are graduated on this principle, The 
Rignano’s plan? divides the estate into, two parts (1) , that part of estate accumu- 
lated: x descendant with his. own efforts and (2) that .part inherited or got by 
gift. A discriminatory tax on'the latter part is levied. Stamp quotes Rignano 
thus . 

“Once the estate of the testator was thus quantitatively divided, the nation would not let levy 
on the portion due to . his labour and thrift any higher duties than it imposes today.. On the portion 
which the deceased inherited-directly from his father the nation would make a much heavier tax, 


say 50 per cent. On the part which came to him from his grandfather through the medium of his 
father, there would be laid a heavy tax, possibly 100 per cent.’ 
Stamp further quotes4 ° 
“Up to the present, the principle of graduation has been applied to death dutjes according to 
two criteria, the size of the estate and the degree of relationship ofthe beneficiaries. But there i isa 
third criterion which would admit of graduated rates, and this is the relative age, if one may name 
it thus, of the different portions of the estate left by the deceased—or more exactly, the number of 
. transfers in the way of succession and donation which the different portions of the estate, have under- . 
gone before coming into the possession of the deceased. By the application of this criterion of pro- 
gression in time, the right of the testator would vary with the different increments of his estate.” 


According to Rignano’ s plan, a lower rate would be imposed on that part of the . 
estate due to the work and saving of the descendent and a higher rate—not a con- 
fiscatory one—on the inherited part. The undeilying idea of his plan is that 
most of the testators generally concern themiselves with their immediate hei.s and not 
with remote ones. ` The socialistic theory was woven by Huet who in 1853, advo- 
cated that the State would acquire the inherited wealth after.the second’ genera- 


ic 


tion. The same theory underlies Rignano’s plan which according to him, is “a 
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‘painless transition to socialism.” Dr. Dalton elaborated the progressive process 
-of Rignano’s theory thus? : ae ‘ 


“ Suppose that A, who receives nothing by inhetitance, acquires by work and saving property’ 
‘of value “a ° which he leavess by will to B. Then the tax will be 1/3 ‘a? and B will receive 2/3 ‘a’. 
Suppose: that B, by his own work and saving, adds’a further amount ‘b’ to his inheritance of 2/3 
‘a’, and leaves the whole by will to C. Then the tax will be, as to the 2/3 ‘a’ two-thirds and, as 
to the ‘b’, one third. Therefore, the total tax will be 4/9 ‘a’ plus 1/3 € b’ and G will receive 2/9 
‘a’? plus 2/3 ‘b’. Suppose that C, by his own work and saving, adds a further amount ‘c° to his 
inheritance and leaves.the whole by will to D. Then the tax will be, as to C, one-third. 
Therefore, the total tax will bė 2/9-‘a’ plus 4/9-‘b’ plus 1/3- c°, and D will receive 2/9-‘b’ plus 
2/3-‘c* and so on indefinitely, each person’s addition, if any, to kis inheritance being wiped out by 
‘taxation in the course of three transmissions.” 


Rignano says? : l . 
. ‘ 
“ In effect, on the death of the grandson of each accumulator, or more generally of the heir 
of his immediate heir, the State would have nationalised a third of the personal fortune of the 


petty seven-ninths of that accumulated by his father, and the whole accumulated by his grand- 
father.” `° y i = 


“Against this scheme, it is said : f 
“ “ (1) that the chances of evasion are very great ; (2) that it lacks the means of adapting chang- 


ing values to the values of the estates inherited ; (3) that it would take a considerable time before it 
could come into operation ; and (4) that the tax would be costly to collect.’ 


‘The .Board of Inland Revenue in United Kingdom examined this scheme and 
found that it would be easier to work if there were two rates only—one for wealth 
-acquired by descendant with his own efforts and the other on property inherited. 
The Minority Report of the Colwyn Committee also was in favour of this simpler 
method. The Colwyn Committee pointed out the practical difficulties thus :4 


“ This tracing of gifts would be particularly difficult, and, given with special provisions and with 
drastic penalties for concealment, the incentive to and the opportunities for evasion would be consi- 
dderable., Even ifin all the conditions, required, a scheme could be worked practically in this country 
which is perhaps “ doubtful”, . . . . . it could not in its initial stages be fully and effec- 
tively administered, so as fo secure a correct assessment and equality as between one tax payer and 
another. Probably it would only be after the taxation had been in operation for a considerable 
period, say two generations, and full and elaborate records had been accumulated that it could be 
anticipated that the administration of the tax would approximate to the standard prevailing in the 
case of the other main, direct taxes.” 


At the time of transmission of property there might be a variation of the purchasing 
power which would consequently bring in fluctuation in the real value of the pro- 
perty. The Colwyn’s Committee observes? : 


“ If the savings of the testator were to be measurgd simply by taking the excess of the net value 
of his property at death over the net value-of what he had received by gift or bequest in the course 
of his life, without any allowance for appreciation or depreciation of the property so received, glaring 
inequalities would be found to result. Some of these might, no doubt; be modified. Professor Rignano 
-himself recognises that: it might be necessary to provide for alterations in the gencral value of money 
by 4 system of index. numbers.” . 


In examining the Rignano’s plan from the viewpoint of the tax-payer, the Colwyn 
Committee observes® 
“ An owner of inherited property which was threatened with a high rate of duty or with extinction 
‘on his death would very often be impelled to work and save ; in the normal case the comparatively 
lower raté of his whole savings would be a considerable incentive and the prospect that these savings 
in their turn would suffer a heavier rate on the death of his heir would not be seriously repressive. 
On the other hand the owner of inherited property might be drawn to speculative investment since 
capital accumulated by speculation would be taxed at the lower rate just as much as any other savings ; 
again, he might be strongly tempted to evade paying: the duty, especially by means of making gifts 
which would be very hard to check. Finally he might be induced to squander the capital, if his children 
‘or other prospective beneficiaries are already flourishing on their own. It is arguable, however, 
that if the scheme could be introduced in a form commending it to the tax-payer it would exercise 
a beneficial influence of work and saving. Any immediate efféct in this direction might be increased 
if the higher rates at the second or third transmission enabled lower rates than those now existing to 








be charged on the first transmission.” * ; > 
1. Dr. Dalton: Inequalities of Incomes, page’ page 548. : 
316, 317. 4. Colwyn Committee’s Report, page 314. 
2. Rignano’s The Social Significance of 5. bid, pages 314-315. 
Death Duties. Edited by Stamp, page 47. 6. Ibid, page 316. 


3. Findlay Shirras : Science of Public Finance, 
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Dalton, has suggested a variation of Rignano’s scheme by levying a supplementary 
duty in addition to the ordinary duty from the estate taxes at death. In return 
for the supplementary duty, the State would pay an annuity to the inheritor ter- 
minable at death or after a specified number of years. The distinction between 
inherited and accumulated property obtaining in Rignano’s plan is abrogated. 
This proposal has a merit of saving property from squandering or alienation. 
Colwyn Committee’s criticism of Dalton’s proposal is thus? : 
“The prudent man, it is true, would not regard the whole of the annuity as income, but it is 
likely that in many cases hę would be content to get back into the same position, as if he had merely 
been subjected to a direct capital t&x equivalent to the burden imposed in such a scheme. Frequently, 
in fact, he might achieve this object at once by selling.his annuity. The improvident man, on the 
other hand, would, probably treat the annuity purely as income, while capital, labelled as such, would. 
have some sanctity in his eyes, it is lifely that an gnnuity would only be taken by him as an excuse 
to spend ”. . 
Colwyn’s Committee further observes? è 


“ Under the Rignano scheme, extra burden of duty is imposed at the second transmission, and 
does not affect the amount of property passing at the first. Under Dalton’s proposal, the correspond- 
ing extra duty is taken at the first transmission and reduces the amount of capital wealth in the hands. 
of the beneficiary, It is true that the beneficiary does not lose in immediate income, but the capital 
value of his annuity is less than that of the property he has handed over. Thus, the extra burden is. 
imposed on the first transmission, and the distinction made by the Rignano’s scheme between saved 
and inherited wealth is blurred. In brief, while Dr. Dalton by taking the extra duty, at cnce, avoids. 
certain flaws in the Rignano’s scheme, and especally its lack of adaptation to changing values, it appears 
to us that in doing so, he sacrifices much of its essential character.” 


VIII. Inrropuction or DEATH DUTIES IN INpIA. 


In India, we have evidence of the imposition of duries on inheritance, in the 
times of Moghul Emperors. Aurangazeb levied it'in 1641. The Zamorins of 
Calicut levied death duties on the value of the estates of Mohamedan landlords 
at a rate of 25 per cent.2, Some former Indian States such as Bikaner, Indore, 
and Bhawalpur have levied death duties. The Mutiny of 1859 gave the impetus to 
the Government to consider this levy to meet the financial exigencies. Upto 1910, 
small fees`at a flat rete of 2 per cent. on the value of property exceeding Rs. 1,000 
were collected under the Court-Fees Act of 1870, when Probates‘ and Letters of 
Administration were granted. By Act VII of 1910, graduated 1ates were intro- 
duced. In spite of wa:-time taxation, enormous private fortunes have been made 
during World War 1, aggravating the great inequality that already existed. In 
1924-25, the Taxation Enquiry Committee considered the question of introducing 
death duties after the pattern obtaining in the United Kingdom and recommended 
the imposition of an estate duty by Central Legislation. The Taxation Committee 
stated 4: : 

“ On the subject of the joint family system under the Mitakshara Law and the many different 
laws of inheritance in India, the Committee, as laymen, speak with diffidence. They are advised 
however, that these two conditions generally put gn acquisition duty on the lines of the English suc- 
cession and legacy out of question. The joint family is in the nature of a corporation which cantinues. 
to exist and enjoy the property irrespective of the death of any particular member. Meanwhile, 
the systems of inheritance both among the Hindus and among the Mohamedans, recognise a plurality 
of heirs, and the calculation connected with the division of property among them, and more parti~ 
cularly the minute fractions into which the shares of particular heirs may run, would render the 
imposition of a succession duty, as ginstinguished from an estate duty, impracticable. Nor would 
it be easy, in the medley of laws and customs of inheritance, that exist side“by side, to arrive at a uni- 
form classification of heirs and a satisfactory scale of graduation according to, relationship which 
would apply to all communities in’India. For these reasons also, a duty somewhat on the lines of the 
English estate duty appears to be more practicable and may initially take the form of a transfer or , 
mutation duty on death.” 

Mr. Layton’s Report in 1930 to the Indian Statutory Commission (1928) also- 
recommended the levy of estate duty in these words : ; 

“In India death duties might take the place of income-tax as a means of imposing a graduated 
partition on agricultural incomes. A probate duty already exists in certain areas but it is limited 
to particular communities and the rate is low. The possibility of imposing death duties throughout. 
India has been exhaustively considered by the Indian, Taxation Enquiry Committee, and the questio 





. 1. Colwyn’s Committee’s Report, page 317. dency, page 84. 
2. Maclean: Standing Information regard- 3. Report of the Taxation Enquiry Ccm- 
ing the official administration of Madras Presi- mittee, page 264. + 
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has also been discussed by the Government of India with the Provincial Governments. On political 
and legal difficulties in the way of the imposition of this tax which arise mainly from the complexities. 
of the Hindu Law of inheritance, I am not competent to express any opinion. In most federations 
death duties are wholly assigned to the Constituent»States or Provinces, but general taxation for the 
regulation of taxes has been found necessary in some countries in order to avoid double taxation .. ~ 
+ œ « The tax if levied in India, would therefore probably have to be administered by a Centrat 
authority and distributed among the Provinces.” i 


The famous ‘White Paper’ containing the proposals for Indiay Constitutional 
Reform provides for levy of duties on property passing on death (other than land). 


Section 130 says : e 


e 

“The net revenues derived from the sources specified in the margin (Death Duties also) will be 
assigned to the Governor’s Provinces. The Federal Legislature will, in each case, lay down the 
basis of distribution among the Provinces, but will be empowered to impose and retain a surcharge 
on such taxes for Federal purposes.” 


Competence of Indian Legislature-——Then the Government of India Act, 1935, 
„came into force. Under this Act Legislation on duties ‘of succession in respect of 
property othe: than agricultural land falls in Federal-List (Item 56), and similar 
legislation in respect of agricultural land in the Provincial List (Item 43). Duty 
on succession is distinct from Estate Duty. 

“The Estate Duty is levied because property passed by death and the duty is graduated with 
reference to the total amount of property so passing. The Succession Duty, on the other hand looks 
not to the size of the estate left by the deceased, büt to the size of the separate shares received by the 


beneficiaries and, as the windfall element increases with the distance of relationship to the deceased, 
it is further graduated on that principle.” (Statement of Objects and Reasons of 1948 Bill). 


In 1944 the Government of India referred the question of the leviability of estate 
duty to the Federal Court which expressed the opinion that such a duty did not 
fall within any of the Legislative lists, The Federal Court observed :} 


“ Though economists and writers have dealt with Succession Duty and Estate Duty under the 
heading Death Duties, Inheritance taxes and Duties on Succession, it cannot be said that they did not 
recognise a real distinction between Succession Duty and Estate Duty. There are certain common 
features justifying the treatment of both these methods of taxation under one head, but the distinctive 
features are also noted. Thus Findlay Shirras in his Science of Public Finance (page 524) classifies 
Death Duties or Inheritance Taxes under two categories, ‘an estate tax levied on the inheritance 
as a whole, and a succession duty or share tax on the separate portions going to different beneficiaries,” 
He adds that both categories have their peculiar characteristics and proceeds to indicate them obser- 
ving that the Estate Duty is a more productive and efficient source of revenue while the inheritance 
tax may be said to be more equitable. There is one feature common to both taxes, namely, that 
the occasion for the levy is the death of a person, but while succession duty has reference to the acqui- 
sition of the property by the successor and generally takes into account the extent of the benefit derived 
by him and other considerations relevant from thaf point of view, the Estate Duty has reference to 
the value of the property constituting the estate of the deceased and is independent of the question 
as to who takes it. Thus the distinction drawn in the English decisions between Estate Duty and the 
Succession Duty seems to correspond substantially to a distinction in principle and basis recognised 
by writers on Economics.” K 


The Act was amended to confer power on the Central Legislature to levy an estate 
duty in respect of property other than agricultural land, the proceeds being dis- 
tributable among the provinces according to the principles formulated by a Central 
Act. The Provincial Legislatures can levy a similar duty in respect of agricul- 
tural land. This position has been maintained in®the-Government of India Act, 
.1935, as adapted by the India (Provisional Constitution) Order, 1947. The Bill 
was first introduced in 1946 by Sir Archbold Rowlands and re-introduced by late 
Sir R. K. Shanmukham Chetty in 1948 and it again lapsed, after it was considered 
by the Select Committee. After the Constitution came into effect, Estate Duty 
in respect of property other than agricultural land is in the Union List (Item 87) 
and Estate Duty in respect of agricultural land is in the State List (Item 48). Again 
the Estate Duty Bill XCII of 1952 was introduced and is now passed into Law. 
The States of Bombay, Uttar Pradesh, Orissa, Hyderabad, Rajasthan and Madhya 
Pradesh passed the necessary resolution under Article 252 of the Constitution, 
regarding the leviability of estate duty on agricultural land. 


1. Re Estate Duty Bill, (1944) F.C. 73 (77): 2M.L.J. 234 (F.C). 
‘1944) F.C.R. 317: 1944 F.LJ. 215: (1944) 
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OBJECTS OF THE AcT. 
General Remarks —The statement of objects and reasons sets out : 


“ The object of the Bill is to impose an estate duty on property passing or deemed to pass.on the 
death of a person. -Though the levy and collection of income-tax at high rates since the war and the 
investigations undertaken by the Income-tax Investigation Commission in a number of important 
cases of tax evasion have, no doubt, prevented to some extent the further concentration of wealth, 
yet these do not amount to positive steps in the direction of reducing the existing inequalities in, the 
distribution of wealth. It is hGped by the imposition of an estate duty such unequal distributions 
may be rectified to a large extent. Such a measure would also assist the States towards financing 
their development schemes. *In thgir draft outline report (now final report), the Planning Commis- 
sion have, it will be recalled, stressed the necessity of undertaking legislation to levy death duties 
in India as early as possible.” ; 

The Act follows the lines of Estate- Duty ¿Acts of the United Kingdom so far as 
the charging sections are concerned. 


Provisions of Indian Estate Duty Act.—By section 5 of the Indian Estate Duty 
Act, 1953, estate duty’ has. been imposed on all property including agricultural 
land situated in the States of Bombay, Orissa, Uttar Pradesh, Hyderabad, Rajasthan 
and Madhya Pradesh.: The Central Government may by notification in the Official 
Gazette, add names of any other States to the Schedule in respect whereof resolu- 
tions invoking the applicability of estates duty on agricultural land are passed by 
‘State Legislatures. Property is defined by, section 2 (15) to cover all possible rights 
and interests that pass on death. Even a debt or right enforceable in favour of the 
deceased against a person when created by or with his consent as also the benefit 
arising from the extinguishment of a debt or right at the expense of the deceased 
falls within the purview of ‘ property’. The following categories of property are 
‘charged with estate duty : ý 


1. Property passing, including property passing either (e) immediately on 
death or (b) after an interval either certainly or 'contingently and either originally 
or by way of substantive limitation, and (c) settled property and agricultural land 
(section 5). . tae 


2. Property within the disposing capacity, including (a) property comprised 
in revocable gift or-settlement, (b) property over which thé deceased had power 
-to charge to the extent of maximum chargeable amount and irrespective of whether 
power is exercised or not (section 6). : ss 


. 3. Interest ceasing on death including a coparcenary interest in a joint Hindu 
family property (section 7). R ; 


4. Gifts made in contemplation of death (section 8). 


5. Gifts inter vivos within two years of death (or within six months) in case 
the gift is made for a public charitable purpose (section 9). 


6. Gifts with reservation, i.e.t where donor has not been entirely excluded 
irrespective of when made (section 10). i 


7. Interest in property limited to cease on death disposed of within two years 
(or six months in case the dispagal is for a public charitable purpose), provided the 
interest had become an iriterest in possession and not merely an interest in expec- 
ttancy (section 11). i ‘ i 


8, Property under a revocable settlement or property in which the deceased 
retained some beneficial interest for his own benefit or for the benefit of his rela- 
tives (section 12), ; 

Property invested in‘ joint names provided the deceased was absolutely 
entitled to the property or its proceeds and not merely to a'portion of it (section 13). 
F 10. Moneys received under a life insurance policy kept up by a person for 
the benefit of a donee upto the extent of premium paid or provided by the deceased 
{section 14). H : i 

11. Annuity or other interest purchased or provided by the deceased (sec- 
tion 15). i ' Tae 
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12. Annuity or other interest purchased of provided out of property derived 
from the deceased (section 16). i 


13. Property transferred to controlled company (section 17). 


e Duty is not payable in respect of immoveable property situated outside the 
taxable territories. In the case of foreigner’s moveable proerty, duty is only pay- 
able where the deceased was domiciled in Indian taxable territories at the time of 
his death. Immoveable as well as moveable property cf a foreigner are in all 
cases liable to estate duty provided that they are not situated in the taxable terri- 
tories. So far as valuation is concerned the general principle is that all property 
has to be valued -at the price which in the opinion of the Controller, it would 
fetch in the open market at the time of the death? of the deceased. Any depre- 
ciation effected as a result of death is however to be taken into account (section 35). 
The duty shall be charged on a slice of the capital concerned, the income of which 
is equivalent to the income enjoyed by the deceased before his death. The valua- 
tion has to be made ‘by the Controller. Provision for appeals against decision 
of the Controller is made. The aggrieved person can file an appeal to the Central 
Board of Revenue under section 57. Provision has been made for reference to 
the High Court as well as Supreme Court, when a question of law is involved in 
the case (section 58). It is the duty of every accduntable person to whom property 
passes including every legal representative, trustee, guardian, etc., to deliver to the 
Controller and verify to the best of his knowledge and belief an account of all the 
property in respect of which estate duty is payable. Payment of estate duty evi- 
denced by a certificate from the Controller has been made a’ condition precedent 
to a grant of representation. Duty will have to be paid or security for payment 
furnished on delivery of account. The Controller’s certificate shall be issued’ only 
after this has been made. Estate duty is a first charge on the property liable the. eto. 
Section 70 provides that in case any person accountable under section 5 pays any 
part of the estate duty in respect of any property not passing to him, it shall be 
repaid to him by the trustees or the owners of the property. Estate duty which 
will be a charge on the property shall be borne rateably by the persons who are 
entitled to shares in the property or to sums charged on it. Section 33 provides 
that for determining. the rate of Estate Duty to be paid on any property passing 
-on the death of the deceased, all property so passing shall be aggregated excluding 
the property exempt under section 34, but including property exempt.under sec- 
tion 2. The proviso of section 33 further provides that the property so passing 
shall not include any property in which the deceased never had any interest, e.g., 
an insurance policy irrevocably assigned to another person at the time of taking 
up the policy. ` 

“+: Deductions and Exemptions—From the gross value’ of the estate, deductions 
-will be allowed for funeral expenses (upto’Rs. 1,000) and for the debts and incum- 
brances, subject to limitations contained in sections 43 and 44. Debts due to persons 
resident in foreign countries shall not be deducted in the first instance except from 
‘duty paid property in that country. Provision also has been made for deducting 
and allowing cost of administering foreign property not exceeding in any case 
5 per cent. of the value of the property and for allowance for duty paid in a non- 
‘reciprocating country as also for court-fees for obtaining representations to the 
estate of the deceased (sections 45 to 47). 


The following exemptions and deductions are noteworthy : 


I. Property gifted by the deceased within two years of his death for any pur- 
pose (except for public charitable purpose) unless the gift is made in consideration 
of marriage or forms part of normal expenditure (section 9) ; upto the extent of 


Rs. 1,500 unless the gift is in consideration of marriage, etc., when the limit is 
Rs. 5,000. i 


2. Property gifted by the deceased for public charitable purpose within six ` 
months of death (section 9) upto the, extent of Rs. 2,500. 


3. Books not intended for sale [section 33 (d) ] ; no limit. 


68 THE MADRAS LAW JOURNAL. [1953 


4. Household goods including tools of artisans, agricultural implements 
or any other tools or implements as were necessary to the deceased to enable him 
to earn a livelihood [section 33 (c)$; not exceeding Rs. 2,500. 


- 5. Wearing apparel but not including any precious stones or semi-precious 
stones or ornaments worked into the wearing apparel [section 33 (e)] ; no limit. 


6. Moneys payable under one or more policies of insurance effected by the 
deceased on his life [section 36 (h)] to the extent of Rs. 5,000. 


7. ' Policies of insurahce effected by the deceased for paying estate duty 
[section 33 (f)] to the extent of duty but not exceeding Rs. 5,000, 


8 Moneys deposited with the Go¥ernment in prescribed form for payment 
of estate duty [section 33 (j)] ; to the extent of duty but not exceeding Rs. 50,000. 


9. ‘Drawings and paintings of national scientific or historical interest bequea- 
thed to Government [section 33 (7)] ; no limit. 


10. Drawings and manuscripts retained by the family and dealt with, as 
directed by the Central Board of Revenue [section 33 (j)] ; no limit. 


11. Moneys earmarked under’ policy of insurance or declaration of trust 
by deceased parent for marriage of a dependent female relative [section 33 (k)]; 
upto Rs. 5,000 in respect of each of his relatives. 


12. Property held by deceased as trustee (section 22) ; no limit. 


-13. Interest failing before becoming an interest in possession (section 23) ; 
no limit. 


14. Property reverting to disponer [section 24)] ; no limit. 


15. Income of settled property acquired on death of spouse (section 25) > 
no limit. 
16. Property passing by reason ofa a bona fide purchase for full or partial money 


consideration (section 26) ; where partial consideration only is provided, the 
value of such consideration to be allowed as deduction subject to sections 25 and 26. 


17. Foreign immoveable property (section 21) ; no limit. 


18. Agricultural income in any state not specified in the Schedule [sec- l 
tions 34 and 35] ; no limit. 


1g. Allowance for quick succession (section 30) ; where the second death 
occurs within one year of the first deatit, by 50 per cent. ; where the second death 
occurs within 2 years of the first death, by 40 per cent. ; where the second death 
occurs within 3 years of the first death by 30 per cent. ; where the second death 
occurs within 4 years of first death, by 20 per cent. ; where the second death occurs 
within 5 years of first death, by 10 per cent. 


20. Settled property in respect of which estate duty has been paid by the 
spouse of the deceased (section 29) ; total exemption. 


21. Exemption of interest of a Hindu widow dying within 7 years of hus- 
band’s death (section 32); total exemption. 


22. Exemption in the case of property which consists of an interest in the 
joint family property of a Hindu undivided family (section 5) ; first Rs. 50,000. 


23. Exemption in the case of other property (section 35) ; first 1,00,000. 


24. Exemption in case of shares held by a deceased member in any such com-. 
pany as is referred to in sub-section (1) of section 84 of Estate Duty Act (Schedule: 
II, Part III) ; first Rs. 5 
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Rates in India and United Kingdom—Rates of Estate Duty applicable to an 
interést in a Hindu joint family governed by the Mitakshara, Marumakkatayam 
or Aliyasantana Law are as follows :— e 


PER CENT. 
s 1. On the first Rs. 50,000 of the principal value of the estate .. Nil 
2. On the next Rs. 50,000 Ss 5 
3 Do. 50,000 : . sé 7k 
4. Do. 50,000 - s 10 
7 5. Do. 1 lakh ee 12k 
6. Do. 2 lakhs e s 15 
7. Do. 5 lakhs is 20 
8 Do. 10 lakhs si 25 
9 Do. 15 lakhs š $ © e. > 30 
10. Do. 20 lakbs ais 35 
tr., On the balance of principal value of the estate 40 


The duty is to be calculated according to the slab system. In the case o 
property of any other kind, the exemption is given to the first Rs. 1,00,000 of the 
principal of the estate, and the balance is made chargeable as under. ` 


f i PER CENT. 

x. On thé first Rs. 1,00,000 ee Nil 

2. On the next Rs. 25,000 : ae 5 

3 Do. 50,000 Teh 7% 

4 Do. 50,000 . ae 10 

5. Do.” 1 lakh A an 12} 

6. Do. 2 lakhs ae 15 

i Do. 5 lakhs bee 20 

8. Do. 10 lakhs 4 ha 25, 
“9. Do. 10 lakhs : a 30 
10. Do. 20 lakhs Se 35 
11. On the balance over the above 40 


In the case of an estate which consists exclusively of agricultural land whose 
value does not exceed Rs. 2 lakhs, a reduction of 25 per cent. is made in the slabs 
of levy. This is to prevent fragmentation of small holding of agricultural lands. 
In the case of shares held by a deceased member in a company incorporated out- 
side India, but which carries on business in territories to which the Estate Duty 
Act extends and has been treated for the purposes of Indian income-tax as resident 
for two out of the three completed assessments immediately preceding, exemption 
has been provided if the principal value of the shares does not exceed ‘Rs. 5,000. 
If the principal value of the shares exceéds Rs. 5,000 the raté of duty is 74 per cent. 


_ The rates of estate duty in United Kingtlom are as follows :— 


Principal value of Rate per cent 
Estate exceeding £. Not exceeding £. of duty £. 
I Nil. 2,000 . Nil 
2 2,000 3,000 I 
3 3,000 5,000 2 
4 5,000 7,500 3 
5 7,500 16,000 4 
6 10,000 12,500 6 
7 12,500 15,000 8 
8 Sa 15,000 17:599 10 
9 a 17,500 20,000 12 
10 a 20,000 25,000 15 
11 .. : 25,000 30,000 18 
iż a 30,000 35,000 tr 
13 ss 35,000 40,000 24 
14 . 40,000 45,000 28 
15 Si 45,000 50,000 3I 
16 n 50,000 60,000 -> f 35 
17 oe \ 60,000 75,000 40 
18 me 75,000, 100,000 45 
19 es 100,000 150,000 50 
26 sa 150,000 200,000 55 
ar ae 200,000 300,000 60 
22 ae 300,000 500,000 65 
a3 es 500,000 750,000 70 ‘ 
24 ee 750,000 1,000,006 75 7 
25 a 1,000,000 ces 80 


- 
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_ On comparing the above, United Kingdom Rates, the Indian rates, which 
begin with 5 per cent. are apparently heavier in the lowest groups: This impres- 
sion is not borne out by calculationss In the first place, the exemption limit, in 
most cases, in India is a little less than that in Britain. A yield of Rs. 14 to 15 
crores is suggested to flow to.the Indian Exchequer on the basis of Indian rates. 

. , As regards utilisation of the proceeds of the duty under Article 269 of the Constitu- 
tion, the net, proceeds of the,duty will be assigned to the States on such principles 
of distribution: as Parliament may hereafter formulate. The appropriate estate 
duty on agricultural and situate in a State will, of course, be assigned to that State. 
We can hope for the proper utilisation of the money for development works. Some 
apprehend that we cannot have a Five-Year Plan, which gives to private enterprise 
an important place which is baséd on the presumption. of revived market in which 
healthy capital formation is possible and alongside we cannot have estate duty 
legislation. which takes drastic levies on estates and expect money to bè available 
for ‘subscription to newissues in order that the Five-Year Plan may be fulfilled. 
Those who look to the United Kingdom as a country which is bearing the cross of 
the estate, duty but still finds money for her industrial expansion would read with 
profit the following paras. from the London “ Economist” dated 7th February, 

1953 : : ; 

“ Who, then, has provided risk capital for British Industry in the past twenty years? The clearest 
answer can-be found in the death duty statistics. As the-second of the accompanying: charts shows 
some 48 per cent of all stocks, shares, etc., of joint stock, etc., companies, assessed for death duties 
in 1951-52 were estates of £50,000 or more : this proportion has remained fairly constant in the-last 
three years. It is known that estates under £2,000 that escape assessment contain a comparatively 
small proportion of industrial shares : the chart therefore probably provides a reasonably accurate 
picture of the distribution of total risk investments in private hands. Indeed, for equities in private 
hands the proportion held in fortunes save £ 50,000 is probably more than 50 per cent; the chart 
shows that those in thé lower wealth groups held a larger proportion of ‘their.total investments in 
Government and municipal seéurities and their industrial holdings probably included more deben- 
tures than ordinary shares. : i -~ 


“* Jf this conclusion is correct—if more than half of all privately held ordinary shares are owned 
by people with fortunes exceeding £50,o00—then the market for industrjal capita] must expect to be 
squeezed alarmingly. in the next generation. The majority of fortunes over £ 50,000 must belong 
to the people who have reached or passed middle age, and a large proportion must therefore be expec- 
ted to come under the hammer of death duties within the next twenty-five years. When this happens 
anything between 35 per cent. (for estates of £50,000) and 8o per cent. (for estates over £ 1,000,060) 
will be struck off their capital value by the'tax Collector ; and since stock exchange securities are 
inevitably the most usual assets to be sold to meet death duties the proportion of equities that are 
milked off these estates will inevitably be so much larger. While existing fortunes of over £ 50,000: 
are being destroyed in this way few if any ngw ones will be being built up frem scratch; high 
‘rates of sur-tax, which allowed only to people in the entire country to take more than £ 6,000 after 
tax last fiscal year, will see to that. 


“In the past few years the shortage of risk capital arising from this murder of the old-fashioned 
private investor has been disguised by three coincidences. The glut of liquid assets accumulated 
by many companiés and other institutional investorsto shift their portfolios gradually but with a 
consistent sense of plan towards a higher percentage of risk in the gilt-edged category by the nationa- 
lisation of 1945-51. All of these tempering factors however, dre already beginning to lose their force, 
and in the next years the plight of the market for risk capital must be expected to grow. at once more 
serious and more obvious.” : jes f 
India which has far less resiljent economy than United Kingdom (as a comparison 
of post-war capacity for recovery of the two countries has painfully revealed) may 
not stand up against large capital taxes and provide money for investment in Industry 
on the scale noted in the Five-Year Plan. , One of the fears against coaxing risk 
capital into industry is besides the decrease of savings due to persistent inflation, 
that estate duty may create in the long rur a buyers market as it did-in United 


Kingdom when estates have to be sold for paying duty. ; 


The Duty under Indian Act is not so heavy as in cther countries. The exemp- 
tion limit for non-Hindu undivided families, namely, those’ governed by laws other 
-than Mitakshara, Marumakatayam and Aliyasanthana, was fixed at ‘Rs. 1 lakh. 
In the case of an interest in a Hindu joint family, the exemption limit is. Rs. 50,000: 
and on the next’Rs. 50,000 the duty is 5 per cent. At above Re. 1 lakh, the rates 

-ïn both the cases are the same. In the case of an estate’which consists exclusively 
of agricultural land whose value does not exceed Rs. 2 lacs, a reduction of 25 per 
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ent. is made in the slabs of levy. Inasmuch as. quite a large portion of invest- 
ments of people by moderate means is generally in agricultural property and as 
it is very necessary to ensure a steady flow of capital investment in agriculture in 
order to enhance the productivity of land, this concession is quite welcome. Unlike 
the step system adopted in United Kingdom and other countries, the Indian Act pro- 
vides the levy on a slab system basis, with the result that even big estates will get 
the advantages of lower ates on the initial slabs and the rate applicable on the 
total value of the estate will be less than 40 per cent. The Union Finance Minister 
Mr. Deshmukh in claiming that the rates in India arg lighter than those in other 


countries, gave the following figures in support of his contention. 


Value of estate. India United Australia. Ceylon. Pakistan. 
Kingdom. 

: *PER CENT. PERCENT. PERCENT. PERCENT. PER CENT. 
Rs. 1°5 lakhs ees 2'5 60 3°9 5o 6'0 
Rs. 2'o lakhs is 4°38 80 52 > 7'0 &'o 
Rs. 3o lakhs oe 7°08 150 71 8'o 8'0 
Rs. 5'o lakhs ae 10°25 24'0 10°3 10°O 12°0 ` 
Rs. 20°0 lakhs ps 20°0 500 261 160 20°0 


To allay the apprehensions as to progressive raising in the rates for some 
years to come, Mr. Deshmukh said : 

“ Now this does not contain any threat to anybody. It does not mean that the very next year, 
we shall try to see how we can raise them, because, if that were the intention, then we should not have 
‘given up this separate Finance Bill and included the rates here. I myself anticipate—and this is 
purely a factual anticipation—that it will be some years before we feel ourselves competent to deal 
with this question of rates with all the administrative experience at our back, and may be, at that 
- time, we shall be in a position to evolve a far more satisfactory pattern than it is today. In any case, 
whatever pattern we evolve must appear as satisfactory in the circumstances which are goirg to prevail 
at thattime. Therefore, it is fruitless to try and see what we could do in the future. All that I am 
convinced about is this : if we are to try to introduce any steep gradation in these rates, as, for instance 
merely copy out figures from the United Kingdom and put 60 per cent. or something like that, I think 
evasion would be practised on a far larger and far more extensive scale.” * 

The exemption limit of Rs. 50,000 for a share in Mitakshara and certain other 
type of joint families and of Re. 1 lakh in other cases including Dayabhaga families 
must be regarded as liberal and generous in comparison with the corresponding 
figure of £2,000 (Rs. 26,760) for United Kingdom and Rs. 25,000 for Ceylon. 
In United States of America the exemption limit is $60,000 (Rs. 2,85,600) but it 
must be remembered that in that country, in addition to the Federal Estate Duty, 
there are gift taxes and State inheritance duties. The success of the plan envisaged 
by the Estate Duty Act depends on the extent to which the evasion of the tax can 
be prevented. The inducement to resort to evasion increases with the profitabi- 
lity of successful evasion. One of the most obvious methods of avcidance is to hoard 
bullion and jewellery which can be hidden from the tax assessor. But, the capi- 
tal is sterilised and it fetches no income. «The use of gifts may be had for the avoi- 
dance of death taxation.* So the requirement of bona fides is laid down as a condi- 
tion precedent to the validity of the xift. In Britain the period of exemption for 
gifts is five years. Recently we are aware of the instance of the late Lord Linlithgow, 
Ex-Viceroy of India and Chairman of the Middle Bank. The learned Lord left 
only £500 assessable to death duties. It seems thet he transferred his estate of 
Iq, acres and all his shares to cther persons more than five years before his death. 
To. prevent such evasion the United States Federal Government imposes a gift 
tax at 3/4th of the estate duty rates. So a fully integrated death and pift tax will 
plug up this loophole for evasion of tax. In the words of Jensen! ; 


“ The administration of death taxes has been a race between taxable descendants, heirs and 
their attorneys and administrators, on the one hand, seeking to escape the tax, and tax administrators 
and legislators on the other, seeking to stop the leaks ”. 

Justice Holmes observes? 

“when the law draws a line, a case if on one side of it or the other, and if gn the safe side, is. 
none the worse legally that a party has availed himself to the full of what the law permits. When an 
act is condemned as an evasion, what is meant is that itis on the wrong side of the line indicated by 
the policy if not by the mere letter of the law.” : 





1. Government Finance; pages 413-414. © © ° 2. - Bullen x. “Wisconsin, 240 U.S. 625. 
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Evasion is present in every tax and it is not exclusive only'to the realm of death 
duty levy. The vigilance of the taxing authority is an effective check on evasion. 
‘The Colwyn’s Committee observed: Doe 


* All direct taxation depends very largely for its success on the assent and or feeling of the tax 
payer. Apart from illegal or fradulent evasion, there is always a danger that, if taxation is prefsed 
beyond a certain point; even law-abiding citizens may feel themselyes justified in Eg legal 
methods of avoidance,” eo 


Let us hope that this Agt should prove a successful instrument for securing an ‘equal: 
tarian, society, by bringing #..to the cherished haven of € a welfare state‘ under the 
salutary effects of the estate duty. 


1. Colwyn’s Committeé’s Report, pages 183-184. 
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SUMMARY SUITS—COURT IF CAN EXTEND TIME FOR 
APPLYING FOR LEAVE TO DEFEND 


(CIVIL PROCEDURE GODE (V OF 1908), ORDER 37, RULE 2). 
By 
V. SRIRAMAMOHANA RAO, B.A., B.L., 
Advocate, Bapatla. 


When a suit is brought on a promissory note or Bill of Exchange or other 
megotiable instrument under the summary chapter under Order 37, Civil Pro- 
-cedure Code, if the defendant fails to appear and prefer an application for leave 
to defend within the time prescribed the suit stands decreed. The relevant provision 
is Article 159 of the Indian Limitation Act which runs thus — 


Description of suit. Period of limitation. Time from which period 
begins to run. 


‘For leave to appear and ‘Ten days .. When the summons are 
defend a suit under sum- served. 
mary procedure referred 
to in section 128 (2) (f) 
or under Order 37 of the 
Code of Civil Procedure, 
1908. 
The instant question is whether courts in 1 India have power to extend the period 
-of limitation prescribed. Be it stated at the outset that the court has no power tos 
prolong the period of limitation de hors sections 4 to 25 of the Limitation Act. 
Jateendra Chandra Bandopadhyay v. Rebateemohan Dast, Pal ` Singh v. Harnam Singh?, 
That the court has no inherent power or that section 151, Civil Procedure Code, 
cannot be invoked so as to exempt the litigant from the bar of limitation is a 
fait accompli. Ganapathi Mudaliar v. Krishnamachari*®. Jai Krishna Das v. Chiragh 
Din’ and K. P. L. S. S. Chettiyar v. Official Receiver, Ramnad?. 


The object of the law of limitation is not to create new rights or extinguish 
‘rights if there are any ; but only to impose certain bars within which the right has 
to be enforced or exercised. If such a right is not enforced in a court of law 
the remedy in respect of the same ıs lost even though the right is not extinguished. 
Khanni Lal v. Gobind Krishna Narain® ; Ram Karan Singh v. Ramdass.Singh.? The 
‘Calcutta and the Bombay High Courts have held that the ten days rule is to 
be strictly interpreted and the court cannot extend the period of limitation. 
‘Quazie Mahmudar Rahman v. Sarat Chandra Dutt? ; Mohanlal Manordas Goradia v. 


z. ALR. 1935 Cal. 333. : 6. (r911) 21 M. LJ. 645 : L.R. 38 I.3. 87 : 
a. ALR. 1927 Lah. 342. ; LL.R. 33 All. 356 (P.G.). 

3- ALR. 1922 Mad. 417 oe ee: 7. AFIR. 1991 All. 635 (F.B.). 

4. A.ILR. 1935 Lah. 60. i 8. (1901) 5 C.W.N. 259. 

5. ALR. 1935 Rang. 466. © '`' 


J-—tio 


F [1953 


C. K. Daruwalat and Madhub Lall Durgur v. Woopendranarain? ; Pulin Krishna Roy v. 
Susil Kumar Dey.® ; 


Ld . 
Where an application, suit or appeal, is preferred after the period of limita- 
tion, such application, suit or appeal, has to be dismissed although the plea, of 
limitation has not been raised (section 3). 
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As regards the Madras High Court there has not yet been a settled pronounce- 
ment. The earlier decision on the point is reported in Murahari Rao v. 
Bapayya*, Mack, J., while hélding that ordinarily the period fixed under Article 159. 
re. summary suits cannot be altered but as long as the decree is not passed, the court 
has ample discretion to give time to the defendant to put in his application for leave 
to defend although he did not appear witltin time. His Lordship’s reasoning seems 
to be that a decree passed under Order 37, Civil Procedure Code, may be set aside 
under Order 37, Rule 4, under special circumstances, a fortiori the court may grant 
time when there is no decree. The next decision is Kamalamma v. Venkata Sastri’ 
rendered by a Bench consisting of Rajamannar, C.J., and Panchapakesa Ayyar, J. 
The learned judges observed that under Order 37, there is no provision for 
enlargement of the period of limitation unlike under Order 7 of the High Court 
Original Side Rules. The question that fell to be considered was the position of 
Order 37, vis-a-vis Order 7 of the Original Side Rules. The dissimilarities between 
Order 37, Civil Procedure Code and Order 7, Original Side Rules, were mentioned 
and it was held that Order 37 is superseded by Original Side Rules, Order 7. 
Murahari Rao v. Bapayya* is not adverted to in Kamalamma v. Venkata Sastri§. 


In a recent decision reported in James Manickam v. Jaya Narayan Dagat, Chandra 
Reddi, J., held that the court has no power to extend the limitation as there is no. 
provision in Order 37 for such an extension of the time mentioned in Form 4 of B- 
Schedule. The observations in Kamalamma v. Venkata Sastri® are relied on in the 
present case. There is a more recent pronouncement in Srinivasan v. Bhaktavatsalu 
Naidu?, In this case the suit summons contained, in addition to the minutiae, 
that the hearing would be on 22nd March, 1953. The defendant was served on 
5th March, 1953. Govinda Menon, J., held that asthe defendant wasin fact 
misled as to the date of the hearing the court can extend time ex debito justitiae. 


The net result of all the case law may be summed up thus. The period of 
limitation, t.e., ten days time from receipt of summons cannot be extended as there 
is no scope for any enlargement in Order 37 of the period stated in Form 4 of Sche- 
dule B. When there is no specific provision of law for extension, equitable consi- 
derations have no place and Article 159 is an inflexible one. The slight difference 
in Madras has been done away with in Bombay. In the Bombay Amendment it is 
stated that if the defendant fails to appear and obtain leave to defend within the 
time (ten days) the plaintiff will be entitled to a decree. Secondly, the amendment 
seeks to apply Order 37, Civil Procedure Code, to suits for liquidated sums, due on 
contract, including rents and suits for possession. Section 5 of the Limitation 
Act, i.e., extension of limitation for sufficient cause is not applicable to suits 
under Order 37. Rabindra Nuth Dutt v. Abdul Ahad @ Go.8. Ifa similar amend- 
tment is made in Madras it will settle the present diversity. Lastly, it may be 
added that Order 37 has no application to Small Cause Courts, Kutbuddeen Sahib. 
v. Periyanayaga Padayachi’. 


1. A.I.R. 1926 Bom. 578. 6. (1953) 1 M.L.J. 825. 
2. (1896) 23 Cal. 573. 7. (1953) 2 M.L.J. 180. 
3. ror 53 C.W.N. 192. 8. A.IL.R. 1925 Cal. 781. 
4- ee 1 M.L.J. 514. 9. (1928) 55 M.L.J. 114. 
5. (1951) 1 M.L.J. 676. 
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THE RULE OF DOUBLE JEOPARDY IN THE INDIAN 
CONSTITUTION 


By 
M. KARUNAKARA NAMBIAR, 
Advocate, High Court, Madsas. 


The rule of double jeopardy is a well-known principle of jurisprudence which 
finds a place in most of the leading Constitutions of tHe world. The rule of double 
jeopardy simply stated means that a person shall not be in peril twice for the same 
-offence. The Fifth Amendment to the American Constitution declares “ nor 
shall any person subject to the same offence be twice put in jeopardy of life or 
limb”. Article 39 of the Japanese Constitution runs thus “ no person shall be held 
criminally liable for an act...... of which he has been acquitted nor shall in 
any way be placed in double jeopardy’. In England this rule is embodied in the 
common law maxim nemo debet bis vexari which means that a person may not 
be twice put in peril for the same offence. In India, Article 20 (2) of the Consti- 
tution of India which runs as follows “ no person shall be prosecuted and punished 
for the same offence, more than once ”’ expostulates this fundamental rule. 


Recently cases involving the interpretation of Article 20 (2) came up for consi- 
deration before some of the High Courts of India, and in two instances, before the 
Supreme Court. All the Courts with the solitary exception of the Court of Himachal 
Pradesh held that all that Article 20 (2) prohibits is a subsequent prosecution, if the 
earlier prosecution resulted in punishment. In other words our Constitution bars 
a second punishment, but not a second or a series of prosecutions on the same set of 
facts for the same offence. This, it was urged, was a very dangerous principle that 
must be viewed with grave circumspection for even an authoritative pronouncement 
of the highest Court of the land regarding the innocence of the man could be treated 
as a mere scrap of paper, by the Government and a fresh prosecution started all 
over again against the man for the same offence. The law has been very emphati- 
cally declared in Rex v. Plummer! ths: “ where an offence has already been the 
subject of judicfal adjudication and investigation and there has been an acquittal, 
the acquittal is complete and it will be a dangerous principle to adopt to regard a 
judgment of not guilty as not fully establishing the innocence of the accused.” All 
these weighty reasons and authorities failed to find favour with the learned Judges 
of the Supreme Court. - f 


The first case that went up before the Supreme Court involving the interpre- 
tation of Article 20 (2) was Kalawathi v. State of Himachal Pradesh?, where Mr. Justice 
Chandrasekara Ayyar, negativing the contention that the conjunctive “ and” in 
Article 20 (2) should be read as disjunctive “or”, observed “if there is no 
punishment for the offence asa result of prosecution, the sub-section has no 
application”? Excepting this stray observation there was no discussion of the 
subject. Ina more recent case Magbool Hussain v. State of Bombay? the matter 
received a very elaborate discussion. His Lordship® Bhagwati, J., who delivered 
the judgment of the Court after discussing the materials which formed the back- 
ground of the guarantee of the fundamental right given in Article 20 (2) 
observed. “ It incorporated within its scope the plea of autrefois convict as known 
to British Jurisprudence or the plea of double jeopardy as known to the American 
Constitution, but circumscribed it by providing that there should be not only a 
prosecution but also a punishment in the first instance in order to operate as a bar 
to a second prosecution and punishment for the same offence.” 


The principle that a person shall not be in peril twice for the same offence is 
also embodied in section 403 of the Criminal Procedure Code of 1898. Section 403 





1. L.R. (1902) 2 K.B. 339. 3. (1953) S,C.J. 456 : 1953 S.C.R. 730. 
2. (1953) S.C.J. 144: 1953 S.G.R. 546. A 
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(1) of the Code runs thus: “ A person who has once been tried by a Court of compe- 
tent jurisdiction for an offence, shall, while such conviction or acquittal remains 
in force, not be liable to be tried again for the same offence. ....... In 
Gopalakrishna Naidu v. State of Madhya Pradesh}, the learned Judges of the Nagpur 
High Court expressed the view that a literal construction of Article 20 (2) will 
limit the amplitude of the rights conferred by section 403 (1) of the Criminal Pro- 
cedure Code. It is respectfully submitted that the view of the Nagpur High Court 
is erroneous. It would never have been the intention of the Constituent Assembly 
‘to usurp the benefits of the eitizen enjoyed under section 403 of Criminal Procedure 
‘Code and arm the Government with the palpably and patently unjustifiable power 
“to prosecute a person all over again for the same offence even after a definite finding 
.as to his innocence by a competent Courte If that were so, the judiciary fills in a 
very subordinate place in the scheme-work of the administration of justice and its 
ability to render assistance to the citizens is reduced to one of impotence and help- 
‘essness. All that Article -20 (2) expostulates is that a second prosecution and 
‘punishment for the same offence is barred. The Constitution is silent on the question 
of a second prosecution after an acquittal in the first instance. It must be taken 
that the law in such cases is that enunciated in section 403 (1) of the Criminal 
Procedure Code. Further it appears that the Constitution makers have been 
influenced by Justice Buller’s rule. In Rex v. Vandercomb and Abbott®, Justice Buller, 
-held “ that unless the first indictment were such as the prisoner might have been con- 
victed upon the.proof of the facts contained in the second indictment, an acquittal can 
be no bar to the second.” This dictum of Justice Buller, has been followed by the 


. American Supreme Court in Morgan v. Devine? and in Carter v. Mcclaughry*. Bishop 


:in his book “ Criminal Law ” (gth Edition) at page 1052 (2), quotes with approval, 

the rule enunciated by Justice Buller. The effect of Buller’s rule is that if the 
second prosecution, where the earlier prosecution resulted in an acquittal, contains 
substantially the very same charges made in the earlier prosecution and judicially 
determined such prosecution is barred, but in cases where the second prosecution 
contains charges that have not been made in the earlier prosecution then the previous 
acquittal is no answer to the prosecution. It is submitted that this is a very whole- 
some judicial principle that needs acceptance. Viewing the problem from this 
angle and in the absence of any clear clause in the Constitution sanctioning a second 
.prosecution in the event o; an acquittal it is submitted that the matter of second 
‘prosecution in the case of a previous acquittal is still governed by section 403 (1) 
of the Criminal Procedure Code. 


BOOK REVIEWS. 


Tue Foreign EXCHANGE REGULATION Act by S. R. Vakil, B.A., LL.B., Attorney- 
‘at-law, Bombay. “Published by Messrs. N. M. Tripathi, Ltd., Law Publishers, 
‘Princes Street, Bombay, 2. (1953). Price Rs. Io. 


. . The Foreign Exchange Regulation Act, 1947 is one of those economic legis- 
lations which was necessitated by the World War No. II. Since the outbreak of 
the war a system of exchange control was set up in this country with the object of 
conserving and directing to the best use the limited foreign exchange available. 
The war has upset the internal and International economy of many countries and 
has unsettled the normal trade development. India was no exception and it had 
to fall.in line with the other countries who were all adherents of the International 
Monetary Fund and fulfil its obligations of membership by regulating foreign ex- 
change. i . i AT 

.. Though the war has come to an end its after effects on the economy of the world . 
trade is still felt. The Defence of India Act and Rules which were in forcé during 
the war and till September, 1946, empowered the Central Goverriment to exercise 





1. ALR. 1952 Nag. 170." i 3. 237 U.S. 632. ; we 
2. (1796) 2 Leach. C.C. 708. 4. 185 U.S. 365." ` 3 ! 
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control and regulate dealings in foreign exchange.. The Emergency Provisions 
‘(Continuance) Ordinance XX of 1946 continued the provisions of the Defence of 
India Rules relating to this subject till 25theMarch, 1947, on which date the present 
Act was brought into operation. About the policy of the legislation and the scheme 
ofsthe Act much could be said by way of comments. But such a study is out of 
place.in a review of a book. The book under review is a neat little volume with 
the traditional good printing and get up of the Puhklishers. The book is the first 
and probably only one of its kind. Asa guide onan unfamiliar branch of law it 
is a welcome effort. The book gives the Act with the rulese and notifications and 
explanatory notes on the sections. Though the subject is one on which judicial 
precedents have ‘not developed to any extent the author deserves to be commended 


on .his pioneering venture. ° 


CONTRACT AND THE FREEDOM OF THE DEBTOR IN THE Common Law by J. S. 
Pawate, M.A., LL.B. Published by Messrs. N. M. Tripafhi, Ltd., Bombay 2. Price 
Rs. 7-8-0 (1953). i 

‘To a student of law and a research scholar and sometimes even to a profes- 
sional lawyer original ideas, even on a settled subject, in an unorthodox language is 
an attractive equipment. The present work is an attempt at explaining in a ori- 
ginal and novel way the theory of consideration in contracts. The author is known 
to expound such novel ideas on what one is tempted to believe as settled beyond all 
controversy. The theory of consideration validating the obligation under contracts 
is as old as the development of Common Law. But the learned author of this 
book strikes a new note which breaks the bonds of precedents. His ideas are quite 
logical and the exposition of the same is based on historical sources. A good deal 
of learning and original thinking has been brought to bear on this work, Whether 
the reader, especially the practising lawyer, will agree with the conclusions of the 
learned author is a different matter. But that does not diminish the value of the 
work. We commend the book to all those interested in the study of the theory of 
the Jaw and its application in the modern set-up. 


Apvocacy—PRIncIPLES AND Practice by R. K. Soonavala, B.A. (HONS.) LL.B. 
Published by Messrs. N. M. Tripathi, Lid., Bombay. Price Rs. 25. 


This omnibus volume makes an inteyesting reading.’ A world of material, 
from a number of sources, is collected in one attractive volume. The subject dealt 
with is a vast one and full justice has been done to the several aspects of Advocacy 
in a limited compass. The ethical aspect of’ the profession, hints as regards prepa- 
ration of a brief, chief examination and .cross-examination of witnesses, the art of , 
the Advocate—his technique, examination of particular classes’ of witnesses are all 
dealt with. The illustrations given in the book will interest not only lawyers but 
laymen too. - The work is worth a study by all—the profession and the public and 
a copy of the book is worth having for its refreshing reading both for the light- 
and the serious reader. e 


InpusrriaL Law Dicesr by Khare and Bhide. Published by Messrs. N. M. 
Tripathi, Ltd., Bombay. Price Rs. 10. (1953). 


The utility of a book of this nature in modern times needs no special mention. 
We had occasion to review the earlier volume ‘‘ Digest of Decisions of the Labour 
Appellate Tribunal of India.” by Khare and Akruwalla. The present volume.is: 
a supplement to the aforesaid’work and it brings the decisions of the Labour Appellate 
Tribunal up to April, 1953. This book also contains a fairly exhaustive digest of 
the decisions of the various High Courts:in India on the subject of Labour Law. 
The decisions of the former Federal Court and the Supreme Court of the land are 
also summarised. As a handy book of reference on a branch of law which has 
gained great importance in recent years the book will be useful to lawyers, busine:s- 
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men and-to Industrial Organisations and Labour Organisations. ‘The arrange- 
ment of the subjects and the subject-headings to cases are quite a useful feature. We 
would like to repeat our comment on the previous publication with regard to this 
too. The mixing up of the subject and Statute headings is a little misleading and 
an attempt should be made to adopt one heading with cross references. This 


‘ would greatly enhance the value of the book, which as it is, supplies a real want. 


Tue ‘Corp Margiace RESTRAINT Act (XXIX of 1929) by C. V. Kulkarni, 
Advocate, Bombay (1953) edftion. Published by Kayade Prakashan, Ahmednagar, 
Bombay State. Price Rs. 4. 


This small publication is a°commentagy on the Child Marriage Restraint Act 
which is on the Statute Book for over two decades. Though this legislation evoked 
much comment and criticism from the orthodox publicin the early days, it has 
now come to stay as an accepted social reform. The rigour of the legislation is 
not felt much and its utility has become little in recent years due to several 
factors. Pre-puberty marriages are not common nowadays even among the most 
orthodox sects of the Hindu community due to the wider diffusion of knowledge and 
moulding of public opinion and due to socio-economic factors. 


This book gives an excellent idea of the history of the legislation, its develop- 
ment through the stages before it became law. The scope of the sections are ex- 
plained with the aid of decided cases. The language employed is such that it 
‘would appear to be intended more for the layman than for the professional lawyer. 
The printing and get-up of the book and the quality of the paper used aré not im- 
pressive, 





Tue Cope or Crvit Procepure (as modified in Madras) by R. Satyamurtht Ayyar. 
Revised and brought up to date by $. Krishnamurthi, Bar-at-law. Seventh edition 
(1953), Price Rs. 9. V. S. N. Chari and Company, Nungambakkam, Madras. 


This popular volume of the Code originally edited by the able late revered 
Satyamurthi Ayyar has been used by the profession for over 15 years. That it has 
run into seven editions is proof positive of its utility and popularity. The tradi- 
tion is being kept up by the present editor. The Code of Civil Procedure is edited 
with special reference to Madras with the several amendments—both Local and 
Central—and it is bound to be useful ag a handy reference book to the busy practi- 
tioner. The Civil Rules of Practice included at the end of the volume enhances its 
utility,and value. The inclusion of the Arbitration Act, 1940, with cases noted, 
in the present edition is a welcome addition. We commend the book to the 
Profession. ' . . 


Inpran Succession Act by P. L. Paruck, B.A., LL.M., Attorney-at-law, Bombay. 
Fourth edition, 1953. Published by Messrs. N. M. Tripathi, Ltd., Bombay, 
Price Rs. 20. ps i 


This is quite a lucid and analytical commentary on the Indian Succession Act 
(XXXIX of 1925). Clear notes and corresponding section of the previous Act is 
given under each section of the present Act. Both English and Indian decisions are 
cited in appropriate places and the commentaries are exhaustive. The Statute is 
brought up to date. Standard works like William on Executors, Jarman on Wills, 
Halsbury’s Laws of England, Daniels Chancery Practice and other text-books 
have been consulted and cited in the notes. The practical side of the professional 
lawyer’s work is not forgotten and the practice and procedural aspect of the law is 


' also explained. The exhaustive Table of Cases and Index add very much to the 


value of the work. The book is a welcome addition to every lawyer’s library. 


End oF (1953) 2 M.L.J. (JOURNAL). 
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MAHADEO DHANAPPA GUNAKI v. STATE OF BOMBAY, (1953) 1 M.L.J. 615 (S.C.). 


. Interesting questions have arisen in regard to the operation of section 161 read 
with section 116 of the Penal Code. One Such is whether the offer of a bribe to a 
public officer after he became functus officio will nonetheless be an offence. In 
Shamsul Haq v. King-Emperor’, the question was answered in the negative. There a 
taxi-driver had been prosecuted for an offence under the Motor Car Act by a police 
sergeant and the case had been dismissed. Five days later the taxi-driver gave a 
rupee to the sergeant in the hope of that the charge against him would be withdrawn. 
It was found that the driver was aware at that time that tHe case against him had 
been dismissed. It was held that no offence of abetment of bribery had been com- 
mitted. The same view was taken in In re Pulipatje Venkiah®, where a karnam had 
been charged with taking money from a vwillager on the understanding that he would 
get him some darkhast land, when in fact he had no power to grant any darkhast. 
In Venkatarama Naidu v. Emperor®, a person had offered himself for selection as a 
police constable and a Reserve Inspector who examined him rejected him on the 
ground that he was below the minimum height. Though aware that he had been 
so rejected, the person offered a bribe to the Reserve Inspector later. It was held 
that no offence was committed. A contrary view has been taken in a number of 
decisions. In Nazamuddin v. Emperor*, a peon in the Salt Department who had 
taken money in respect of the issue of salt-petre licenses was adjudged liable on the 
ground that the object of the illegal gratification was the rendering of a service to 
the person who paid it. In Emperor v. Bhagwandas Kanji*, it was stated that the 
performance of the Act which is the consideration for the bribe is not essential, but 
what is essential is that the bribe should be obtained as a motive or reward, that is, 
that the bribe is given in consideration of some official act or conduct. In Emperor 
v. Ajudhia Prasad®, it was held that it is sufficient to constitute an offence under 
section 161 read with section 116 that there was an offer of a bribe to a public 
servant in the belief that he had an opportunity or power in the-exercise of his 
official functions to show the offeror a desired favour although the public servant 
had in reality no such power. The same view has been taken in Emperor v. Ram 
Sewak? and Gopeshwar v. Emperor®, In In re Varada Desikachariar®, the petitioner was a 
public servant and he had accepted a sum of money and a gold ring as reward for 
recommending to one, Lieut. Wince the retention in service of an employee already 
discharged. It was held that he was liable, and, in so holding, the court observed : 
“ It is obvious that this petitioner was a panjandrum under Lieut. Wince and be- 
lieved to be able to influence him, and that he had made recommendations only 
in his capacity as a supervisor entitled to°make those recommendations and not 
as an independent third party philanthropist or samaritan. Hence he will be 
clearly liable under section 161, India Penal Code”. Reference was made to the 
mandatory character of the presumption to be drawn under section 4 of the Pre- 
vention of Curruption Act of 1947 in régard to the payment that was accepted. 
A case with interesting facts is Emperor v. Phul Singh1®, ‘There the accused desired 
to bribe the Nazir to the Revenue Assistant to get a warrant of attachement signed 
by the latter in his capacity as Collector. While standing outside the court room 
he saw a Magistrate coming out of the room and asked him whether he was the 
Nazir. The Magistrate did not give any direct reply but merely asked him what 
his business was. The accused then placed the sum of Rs. 2 in his hands along 
with the warrant of attachment and asked him to get the warrant signed and 
take the money. The argument was that no offence was committed as the Magis- 
trate was not the Nazir. The Court held that section 161 was not limited to offi- 
cial acts only and it applies even if a public servant is requested to render any ser- 
vice with another public servant. It was also pointed out that illustration (c) 
to section 161 shows that even if a person offers gratification to a public servant 
? 





1. AIR. rgat Cal. 344. 6. (1928) I.L.R. 51 All. 467. 
2. (1924) 47 M.L.J. 662. 7. LLR. (1947) All. 444. 

3. Bee 57 M.L.J.*239. 8. I.L.R. (1947) Nag. 611. 
4. (1901) ILL.R. 28 Cal. 344. g. (1949) 2 M.L.J. 443. 

5. (1907) LL.R. 31 Bom. 335. io. LL.R. (1942) Lah. 402. 
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By way ofreward for services, which in fact were never rendered by him, he would: 
still. be guilty under section 161, that it is difficult to see any principle on which. 
a distinction should be made between cgses in which the public servant is in a posi- ` 
tion to do the official act, favour or service and those in’ which he is not in a posi- 
tion to do so and that the heinousness of the act lies in the intention of the bribe+ 
‘giver to corrupt the public servant and therefore there is no good reason why 
the act should be considered to be less heinous merely because the public servant 
does not happen to possess’ the necessary power to do the required favour or 
service. Similar views have been expressed in’ Indur Dayaldas Adwani v. State of 
Bombay1, and in The State v? Sadhu Charan Panigrahi®. In the instant decision, the 
Supreme Court has expressed its preference, though by way of obiter only, for the: 


view revealed in the latter line of cases, 





SDA Serry v. Muntamma, (1953) 1 M.L.J. 649. 


It seems tobe fairly cléar that the wife of a Hindu married later cannot claim a 
right to separate residence and maintenance from her husband on the ground of 
his living with a wife married earlier, under the provisions of section 2, clause (4) 
of the Hindu Married Women’s Right to Separate Residence and Maintenance 
Act (XIX of 1946). In Swarajya Lakshmi Mancharamma v. Satyanarayana®, it was 
pointed out that sub-clause (4) gives her the right of separate residence and main- 
tenance if the husband marries again, and that this clause can only apply if there 
is a marriage subsequent to the marriage with the lady who is asking for separate 
residence and maintenance. This view is affirmed in the instant decision. In 
‘the former case, it was, however, held that the plaintiff can have relief under sub- 
clause 7 of section 2 of the Act on the ground of “ justifiable cause ”, inasmuch as 
the husband was at the time of his later marriage alleged to have given an under- 
taking that he would not live with his previous wife and had gone back upon it. 
The instant case takes a somewhat different view in regard to the construction. 
of the words “ justifiable cause”? in section 2 (7). It holds that the categories 
mentioned in clauses (1) to (6) are themselves expressive of the justifiable causes 
when a married woman could insist on being provided separately ; most of such. 
cases having already been considered to be reasonable and just by judicial deci- 
sions, excepting the case in clause (4) where re-marriage was added as a ground to 
‘entitle the married woman to separate right ; and that in construing the words 
“ justifiable cause ” it must be borne in mind that it should be such a cause as will 
make it impossible for the woman to live with the husband, as where he is suffering 
from a loathsome disease or where she is cruelly treated or deserted, or where 
he brings a concubine into the house, or habitually resides with her thereby depriving 
the wife of the husband’s company or where he ceases tg be a Hindu. Impossibi- 
lity to live with the husband was thus keld to be the test to qualify for separate 
maintenance under the Act, under every sub-clause of the section except.clause (4) ; 
and so, the mere fact that ‘the wife has to live with another woman, also married 
to her husband, such marriage being legal and recognised by the community 
cannot bring the case within clause (7). The contingency of the incompatibility 
‘of two wives living together was held to be providėd under clause (4) and a further 
extension of the principle could not be sought for under the general words “ justi- 
fiable cause’. With great respect, it is somewhat difficult to follow the argument. 
At is ruled that sub-clause 4 cannot avail a wife married later. It is recognised that. 
“it cannot be denied that there has been a growing feeling in Hindu society that 
the rights of Hindu married women to separate residence and maintenance should 
statutorily be recognised and not dependent on judge-made law and they should 
be at liberty to free themselves from cruel and undesirable husbands when it 
becomes impossible for them to live without sacrificing their health and happiness. 
It is further recognised that while impossibility to live with the husband may be 
the raison d’etre behind clauses 1 to 3 and 5 to 6, the reason underlying clause 4 is 





1. LL.R. (1952) Bom. 16g. g. (1950) 1 ‘M.L.J. 85. l 
2. A.J.R. 1952 Orissa 73. . : S i 
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different. Do not these very considerations point to a conclusion different from 

the one reached i in this case as regards the scope of section 2, clause 7 and the words 
“ justifiable cause ”. ` e 


‘Another point of interest considered in the instant case is the construction 
ofthe, words “ marries again ” in clause 4, whether they refer to a marriage con- 
tracted by the husband subsequent to the passing of the Act or whether they are 
of such amplitude as to cover marriages contracted by an already married hus- 
band, even before the passing of the Act. In Lakshmi Ammal v. Narayanaswami 
Naicker’, a wife with two unmarried daughters had seed for separate maintenance 
against her husband on the ground, that he had married again and brought the 
‘second wife into the house. The suit was dismissed, and pending an appeal against 
the dismissal, the Act.XIX of 1946 cante into force and the question whether sec- 
tion 2 (4) could be applied to a re-marriage which had taken place prior to the Act 
fell to be considered. It was answered in the affirmative. Reliance was placed 
on the principle that “in advancement‘ of a remedial statute everything is to be 
done that can be done consistently with a proper construction of it even though it 
may be necessary to extend enacting words beyond their natural import and effect” ®. 
It was pointed out by a reference to the other clauses that a narrow construction 
would be against the spirit of the Act, that for instance, clause 1 cannot be cons- 
trued as meaning that the disease described therein should have been contracted 
by the husband subsequent to the Act, that ‘ cruelty’ referred to in clauses 2 and 3 
obviously did not exclude cruelty and desertion which had started anterior to the 
passing of the Act, that similarly the reference to apostacy in clause 5 and to the 
keeping of a concubine in the house in clause 6 cannot be deemed to contemplate 
only events having their inception subsequent to the Act. Reference was also. 
made to the opinion of the Privy Council in Lala Duni Chand v: Anar Kali®, that 
the words “ dying intestate” occurring in the Hindu Law of Inheritance (Amend- 
ment) Act (II of 1929), should be understood not as connoting future’ tense but 
as a mere description of the status of a deceased person not having reference to. 
the time of his death. For these reasons, Viswanatha Sastri, J., held that the words 
“ marries again ” in clause 4 are merely descriptive of the position of the husband 
as a twice-married man at the date when the wife’s-claim for separate maintenance 
is made under the Act and do not exclude a husband who has taken a second wife 
before the Act from its operation. In Kistappa Naicker v. Parvati Ammal*, Raghava 
Rao J., observed generally that the fact that a man has taken a second wife is by 
‘itself sufficient ground for award of separate maintenance to the wife under Act 
XIX of 1946. The judgment does not contain any indication whether the mar- 
riage in that case was subsequent to the Act. In Baijnath v. Hirman®, the construc- 
tion favoured by Viswanatha Sastri, J., was followed. But in Sukhi Bai v. Pokhat 
Singh®, a contrary conclusion was reached and it was held that the Act cannot 
be interpreted retrospectively so as to cover the cases of husbands who had married 
a second time even before the Act came into force. The instant decision reaches 
the same conclusion. In view of the importance of* the question it is desirable 
that the matter is considered and finally settled. The learned Judge in the case 
under review has also expressed himself in favour of sych a course. He said : “With 
respect to Viswanatha Sastri, J., I am unable to agree with his conclusion. But 
as the question does not directly arise for decision in this suit, I cannot refer it to be 
decided by a Bench. However, as and when such a question arises for consider- 
ation, it will be eminently necessary that this important question as to the scope 
of the Act with particular reference to the clarification of the cases of marriages 
which come under clause (4) of section 2 should be considered and finally settled ”. 





1. (1950) 1 M.L.J. 63. O LLR. (1946) All. 748 (P.C.) 
2. Halsbury: Laws of England, 2nd Edn., 4. (1950) 2 M.L.J. 255. 
Vol. 31, ‘para 653. 5. AIR. 1951 V.P. 1 


3. (1946) 2 M.L.J. 290 : L.R. 73 LA. 187: 6. I.L.R. (1950) Nag. 108: 
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SARASWATHI AMMAL v. JAGADAMBAL, (1953) 1 M.L.J. 697 (S.C.). 


This decision.deals with a question of succession in the dancing girl community. 
There is remarkably little authority if reported cases ‘regarding the devolution 
of property through females of the dancing girl caste. At one time it was considered 
that the dancing girls had a distinct status in Hindu society. Their origin was 
even ascribed to the celestials and in the Skanda Purana it is said that there was an 
apsaras named Panchachuda 4nd her progeny form the fifth caste of dancing girl 
and that not having the institution of marriage they i incur no sin in having sexual 
intercourse with men of superior or equal caste. Whatever may be the difficulty 
felt in fixing them in any of the castes, it has been considered that whether they 
belong to the fourth caste or to a separate fifth caste is immaterial, Subbaratna 
Mudali v. Balakrishnaswami Naidu*. For itis undisputed that male members of the 
caste are governed by Hindu Law ; likewise female members who marry and have 
children?. Their female children may, however, remain unmarried and become 
professional dancing girls or dasis without degradation or stigma attaching to them 
so long as they observe the’caste-customs. They are not virgins, are not married 
women and never become widows. It is obvious that in regard to succession to the 
property of the women of this community following their hereditary occupation, 
even if they had been the result of a marriage of their mother, the Hindu Law cannot 
apply inasmuch as that law is based on a system of legal marriage and consequential 
legal relationship. Since the rules of stridhana cannot apply to such property and 
there is no other rule of successiori laid down in the Smritis or by commentators 
prescribing devolution to such property it has been held in a series of cases that 
it is the usage of the community that governs and according to custom females 
inheriting as heirs take an absolute interest as a male, Venku v. Mahalinga®, Subba- 
ratna Mudali v. Balakrishnaswami Naidu®, Some of the decisions had also enunciated 
a rule of preference by which the property of a dancing girl will on a contest between 
a relation practising the hereditary occupation and one who has taken to the family 
life devolve on the former in preference to the latter, and on this principle a niece 
who was a dasi was preferred to a married sister, Shanmugathammal v. Gomathi Ammal+. 
The Supreme Court in the decision under review after an examination of the autho- 
rities has laid down rules founded on definite principles. They are: (i) custom 
determines devolution ; (ii) the customs may vary from district to district or place 
to place in this matter ; (iii) in the absence of any custom governing succession, the 
decision of the case has to rest on the rules of justice, equity and good conscience ; 
(iv) a just rule to apply on such ground would be the rule of propinquity without 
discriminating between a dasi daughter and a married daughter ; (v) a dasi cannot 
be regarded as a maiden to attract the analogy of Hindu Law preferring a maiden 
daughter to a married daughter, and it is inconceivable that when the sages laid 
down the principle of preference conçerning unmarried daughters they would 
have intended to include a prostitute within the ambit of that principle. The 
Supreme Court also approves the view taken in Madras that degradation of a 
married woman who has taken to a life of prostitution does not and cannot sever 
the ties of blood between her and her relations, and the observation on this point in 
Subbaraya Pillai v. Ramaswami Kllat® is considered to be sound in law. The Supreme 
Court also points out apropos of custom : “ Custom cannot be extended by analogy. 
It must be established inductively, not deductively and it cannot be established 
by a priori methods. Theory and custom are antitheses ; custom cannot be a matter 
of mere theory but must always be a matter of fact, and one custom cannot be 
deduced from another ”. 


1. Cited in Soundararajan v. Arunachalam, g. (1888) I.L.R. 11 Mad. 393, 399. 
(1916) I.L.R. 39 Mad. 136: 29 M.L.J. 793 and 4. (1934) 67 M.L.J. 86r. 
816 (F.B.). 5. (1899) LL.R. 23 Mad. 171, 177- 
2. (1917) 33 M.L.J. 207. 
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ELECTION Commission v. SAKA VENKATA Rao, (1953) 1 M.L.J. 702 (S.C.). 


Article 225 of the Constitution of India continues to the existing High Courts 
the same jurisdiction and powers as they*possessed prior to the commencement 
f the Constitution. One of the powers which the High Courts at Madras, Bombay 
and Calcutta possessed was the power to issue writs in the nature of habeas corpus, 
etc., within the limits of their original jurisdiction, and outside that jurisdiction only 
as regards European British subjects. The other Migh Courts in India had no 
power to issue these writs at all. In Ryots of Garabandho v. oe of Parlakimedi}, 
the Privy Council held that the power to issue the writs By the first three High 
Courts had been derived as successors to the Supreme Courts which had been 
functioning earlier. The power was modelled on that of the Court of the King’s 
Bench in England. The Constitutioneremoved by Article 226 the distinction 
between the several High Courts in India for this purpose and gave new and wide 
powers to every High Court of issuing directions, orders, or writs for the enforce- 
ment of the fundamental rights and for any other purpose. The Articlé, however, 
directed that the powers is to be exercised by the High Court subject to two limi- 
tations : (i) it can be, exercised only throughout the territories in relation to which 
it exercises jurisdiction, (ii) the person or authority to whom the High Court issues 
the writ must be within those territories. The limitation is really a logical conse- 
-quence of the origin and development of the power to issue prerogative writs as a 
special remedy in England. In that country the writs had their origin in the 
King’s prerogative power of superintendence over the due observance of the law 
by his officials and tribunals, as the fountain of justice and on the constitutional 
‘ground of the inadequacy of ordinary legal remedies. The habeas corpus was issued 
in order that the King may know whether any of his subjects had been lawfully 
imprisoned or not ; mandamus was issued to ensure that the King’s officials did such 


` acts as they were bound to do under the law ; certiorari was granted to see whether 


any proceedings commenced against any of his subjects was in conformity with 
law, and the writ of prohibition was issued to oblige the inferior fribunals to function 
‘within the limits of their respective jurisdiction. In every case the writ was directed 
against the person or authority against whom redress was sought. The writ was 
made returnable to the issuing court and disobedience was punishable by attach- 
ment for contempt. It thus became necessary for the effectiveness of the remedies 
by way of writ that the persons or authorities to whom the court was asked to issue 
these writs should be within the limits of its territorial jurisdiction. For the fore- 
going considerations, it was held by the Supreme Court in the instant case that the 
High Court’s view that if a “tribunal or authority permanently located and normally 
‘carrying on its activities elsewhere exercises its jurisdiction within those territorial 
limits so as to affect the rights of parties therein, such tribunal or authority must be 
regarded as ‘ functioning’ within the territorial limits of the High Court and being 
therefore amenable to its jurisdiction under Article 226” cannot be accepted. Another 
‘point dealt with by the Supreme Court was whether the power of the High Court 
to issue a writ to the Election Commission at New Delhi, where the question referred 
to it was one relating to the right of the respondent to sit and vote in the Legis- 
lative Assembly at Madras and the parties to the djspute also resided in Madras, 
could not be regarded as analogous to the court exercising jurisdiction over persons 
outside the limits of its jurisdiction where the cause of action had arisen within 
those limits. The contention was repelled and the Supreme Court held that “ the 
tule that cause of.action attracts jurisdiction in suits is based on statutory enactment 
and cannot apply to writs issuable under Article 226 which makes no reference 
to any cause of action or where it arises but insists on the presence of the person or 
authority within the territories in relation to which the High Court exercises juris- 
‘diction’. The instant case is noteworthy for its elucidation of the actual scope of 
the jurisdiction exercisable under Article 226 of the Constitution. 





1. (1943) 2 M.L.J. 254: L.R. 70 LA. 129: LL.R. (1944) Mad. 457 (P.C.). 
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Gomarur AMMAL v. KRISHNA Iver, (1953) 2 M.L.J. 303. 


This decision holds: that a party to g document could not at the same time be a. 
valid attesting witness’ to the same document, and merely because the execution. 
was by a power of attorney agent on behalf of the principal, the principal cannot 
be deemed to be a different person. ‘Attest’. from Latin ad and testari méan. 
litérally to bear witness. In Burdett v. Spilsbury1, Lord Lyndhurst, L.C., remarked 
that the party who sees a will’executed is in fact a witness to it and if he subscribes. 
as a witness he is then an attesting witness. The meaning of attestation was stated 
by Dr: Lushington in Bryan ¥. White? to be that the person shall be present and see: 
what passes, and shall, when required bear witness to the facts. The object of 
attestation is verification of execution. In Freshfield v. Reed’, the court held : 
“The term ‘attest? manifestly implies that a witness shall be present to testify 
that a party who is to execute the deed has done the act required. . . . ; the 
object of which was, that some person should verify that the deed was signed volun- 
tarily”. That such verification cannot be afforded by one who is in the position 
ofa party to the deed was recognised in Wickham v. The Marquess of Bath*. In that 
case a grant of land to charitable uses by one Jane Bunn was attested by one witness: 
only, but two other persons who had joined in the execution of the deed were also- 
present. They had actually signed the deed not for the purpose of attesting the- 
execution of Jane Bunn but for the purpose of conveying any interest they had or 
might be supposed to have in the property. It was held by Sir John Romilly, M. R.,. 
that this cannot be converted into an attestation of Jane Bunn’s execution for pro- 
viding the necessary number of attesting witnesses required'by law. That a party 
to a deed cannot be an attesting witness is also affirmed in Scal v. Claridge®. There,. 
Lord Selborne observed: “The common sense of mankind has always rejected 
the notion that the party to a deed could also attest it. . . . `. The word 
‘attest’ implies the presence of some person, who stands by but is not a party to the 
transaction. . ... . It has been admitted that if the grantor were a solicitor 
he could not attest his own signature ; but it is contended that it is different in. 
the present case where the grantee is a solicitor. . . . Can it be said that an 
attestation by a grantee is sufficient whenhe has the greatest possible interest to. 
deceive the grantor, if he is inclined to be fraudulent or to be guilty of malpractice f ? 
He is not to attest an instrument which is to operate chiefly for his own benefit ” 
The question of the efficacy of attestation by a party has also been the subject of 
consideration in America, where the raison d'etre of the rule in the above case is 
stated to be: ‘‘ To permit a grantee to,attest as a witness the execution of an instru- 
ment made to himself, or take its acknowledgment as an officer, where its attes- , 
tation and acknowledgment are necessary to give it validity, would- be against : 
public policy, and practically to defeat the real.purpose of the law, which is to, 
prevent the perpetration of frauds on grantors and afford reasonable assurance 
to those who deal with, or on the faith of, such instruments that they are genuine 
and represent bona fide transactions ” Amick v. Woodworth. In India, in Sarur 
Jigar Begum v. Barada Kanta, Mitter”, the Calcutta High Court has held that an. 
attesting witness must be some person who is not a party to the deed. In Debendra , 
‘Chandra Roy v. Behari Lal Mukeryjee®, the learned Judges observed : ‘‘ The authorities 
are clear that a party to a document cannot, under any circumstances, be allowed 
to sign a document as an attesting witness and a person who has once signed as an. 
executant. . . . cannot be allowed to have his position altered from an 


_ executant of the bond to that of a witness”. In Sristidhar Ghose v. Rakhjakali Dasi®, 


the view was ‘taken that even a scribe who executes for an illiterate person a docu- 
ment cannot also be an attesting witness. The Court stated : “ We are unable to 
accept the contention. . . . that the scribe who wrote out the names of the: 
executant may be taken, to have at the same time witnessed that fact, in other- -words,, 
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to have simultaneously performed a double function. It might have been, main- 
tained with equal plausibility that when a deed had to be executed by 4, and B 
‘under authority conferred by a power of atéorney executes it on his behalf, writing 
‘thereon ‘A by his duly constituted attorney B’, B is competent to become an attest- 
ing witness, to witness the endorsement made by himself: Dr. Kanjilal frankly 
-conceded that such a position was manifestly incongruous and untenable ; 

‘The term ‘ executed ’ signifies act required of the pergon who makes the deed either 
himself, or, through a representative ; the term ‘attested’ signifies the act of the 
witnesses who sees the execution ; obviously the same peon cannot possess the 


two-fold capacity”’. The case under review has taken the same view and is in 
accordance with the precedents bearing on the matter. 
A — e, E 


S. P. CHINNATHAMBIYAR v. V. R. P. CHINNATHAMBIYAR, (1953) 2 M.L.J. 387. 


This is no copy-book <ecision. It deals with the position of a member of the 
family of an impartible estate-holder quoad such property and with the applicability 
of the doctrines of renunciation and surrender familiar in regard to a coparcenary 
and.a limited estate respectively to a case of relinquishment of his interest by the 
holder in favour of the junior members. No branch of Hindu Law has been so 
prolific of confusing dicta as that relating to impartible estates. Even in the same 
pronouncement, not infrequently, one comes across differing terminologies used to 
describe the interest of the members of the family in regard to the impartible 
estate. In Shiba Prasad Singh v. Prayag Kumari Debee1, Sir Dinshaw Mulla said ; 
“* Impartibility is essentially a creature of custom. In the case of ordinary joint 
family property, the members of the family have (i) the right of partition, (ii) the 
right to restrain alienations by the head of the family except for necessity, (iii) the 
right of maintenance, and (iv) the right of survivorship. The first of these rights 
cannot exist in the case of an impartible estate, though ancestral, from the very 
nature of the estate. The second is incompatible with the custom of impartibility 
as laid. down in Sartaj ‘Kuari’s case? and the first Pithapur case*, and so also the third 
as held in the second Pithapur case*. To this extent the general law of the Mitak- 
shara has been superseded by custom and the impartible estate, though ancestral, 
is clothed with the incidents of self-acquired property. But the right of survivorship 
is not inconsistent with the custom of impartibility. This right therefore still 
remains ...... To this extent the estate still retains its character of joint 
family ‘property, and its devolution is governed by the general Mitakshara law 
applicable to such property. Though the other rights which a coparcener acquired 
by birth in joint family property, no longer exist, the birth-right of the senior 
member, to take by survivorship still remains.” While describing the property 


'as retaining the character of joint family property, in the same breath, reference 


is made to the existence of at least one of the rights which a coparcener acquires on 
birth. Similarly in Commissioner of Income-tax, Punjab v. Dewan Krishna Kishore®, 
while affirming that there is no coparcenership in the case of impartible estates 
Sir George Rankin spoke at the same time of the “ unity of ownership ” of the 
members in regard to the impartible estate of the holder. In the light, however, 
of the latest pronouncement of the Privy Council or the matter, in Anant Bhikappa 


"v. Shankar Ramchandra", it may be taken that references to coparcenary or unity of 


ownership in regard to an impartible estate are only loose descriptions and no 
more. There Sir George Rankin himself stated : “ Now an impartible estate is 
not held in coparcenary though it.may be joint family property. It may devolve 
as joint family propertý or as separate property of the la8t male owner. In the 
former case, it goes by survivorship to that ‘individual, among those male members 


_ who in fact and in law are undivided in respect of the estate, who is singled out 
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e 
by-the special custom, e.g., lineal male primogeniture. In the latter case jointness 
and survivorship are not as such in point ; the estate devolves by inheritance from. 
the last male owner in the order prestribed by the special custom or according 
to the ordinary law of inheritance as modified by custom.” In Ranga Rao Bahadur 
v. State of Madras}, it was held that the right of a junior member to maintenance 
is not attributable to any present interest in the estate and he has no real or sub- 
sisting interest in the estate. The doctrine of renunciation as applicable to 
coparcenary property is founded on the principle that every coparcener is the 
owner of the entirety “of the family property and has joint possession and conse- 
quently the effect of renunciation by one member is merely to extinguish his interest 
therein, thereby reducing the number of sharers and enlarging the quantum of 
interest of the other members. * It is for his reason that it is a condition of valid 
renunciation that it must be in favour of all the remaining members, Subbanna v. 

_ Balasubbareddi?, Relinquishment is in no sense a transfer. Nor do the other members 
acquire a new title by virtue of such transaction. They were owners previously 
.and continue to be owners notwithstanding the withdrawal of one of the members 
abandoning his interest. The decision of the Judicial Committee in Alluri Venkata- 
pathi Raju v. Dantuluri Venkata Narasimharaju*, brings out this aspect of the matter. 
It was there observed: “ It is a settled rule that when the members of the family 
hold the family estate in defined shares they cannot be held to be joint in estate. 
But no definement of shares need take place when the separating member does not 
receive any share in the estate but rénounces his interest therein. His renunciation 
merely extinguishes his interest in the estate, but does not affect the status of the 
remaining members quoad the family property and they continue to be coparceners 
as before. The only effect of a renunciation is to reduce the number of persons 
to whom shares would be allotted if and when a division of the estate takes place.” 
It therefore follows that renunciation in the sense indicated supra can only be in 
favour of a person or persons already having some subsisting title to the estate. 
If title is to pass to one who had no previously subsisting interest in the property, 
it can only be by a regular transfer. The doctrine of surrender is also equally 
inapplicable to a case of relinquishment by the holder of an impartible estate in 
favour of a junior member. That doctrine operates in the domain of property law, 
ordinarily in favour of the reversioner. In Hindu Law the doctrine is peculiar 
to the limited owner. In the latter case the transaction is regarded as a “ figurative 
suicide ” or self-effacement by the widow. In Sitanna v. Viranna*, the Privy Council 
said: “ Though the doctrine of surrender has undergone considerable develop- 
ment in recent. years, it must be remembered that the basis of it is the effacement 
of the widow’s interest and not the ex facie transfer by which such effacement is 
brought about. The result is merely that thé next heir of the husband steps into 
the succession in the widow’s place.” This doctrine of relinquishment of the 
limited owner’s interest in favour of the *next reversioners is essentially a creature 
of judicial decisions. This is made clear in the judgment of the Supreme Court 
in Nagi Reddi v. Durairaja Naidu®, It is there stated: “‘ The doctrine of surrender 
or relinquishment by the widow of her interest in her husband’s estate which has 
the effect of accelerating the inheritance in favour of the next heir of the husband 
is now a well-settled doctrine” of Hindu Law which has been established by a long 
series of judicial decisions.” Such being the case it cannot operate in the case of 
a full owner of property. For the reasons mentioned above, it was held in the 
instant decision that neither the doctrine of renunciation nor the doctrine of sur- 
render ‘can have application where the holder of an impartible estate gives up 
his right in favour of a junior member. 
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VENKATASWAMI v. VENKATASWAMI, (1953) 2 M.L.J. 396. 


This case deals with an interesting question of partnership law. While section 19 
of the English Partnership Act provides shat “the mutual rights and duties of 
partners, whether ascertained by agreement or defined by this Act may be varied 
bysthe consent of all the partners, and such consent may be either express or inferred 
from a course of dealing,” section 252 of the Indian Contract Act had provided : 
“ Where partners have by contract regulated and defined, as between themselves 
their rights and obligations, such contract can be annulled or altered only by 
consent of all of them, which consent must either be gxpres$ed or be implied from 
a uniform course of dealing.” The difference in language between the two pro- 
visions seems to suggest that under the Indian Contract Act, section 252, applied 
only to rights regulated by the partnership agreenfent and not to rights conferred 
either by the Act or possessed de hors the agreement. The right to apply for dis- 
solution through Court conferred by section 254 will thus remain unaffected by. 
section 252. In fact the right to apply for dissolution is an inherent right of every 
partner. In Rehmat-un-nissa Begum v. Price+, Sir Lawrence Jenkins observed : 
“ A partner’s claim to a decree for dissolution rests, in its origin, not on contract, 
but on his inherent right to invoke the Court’s protection on equitable grounds, 
in spite of the terms in which the rights and obligations of the partners may have 
been regulated and defined by the Partnership Act.” In that view it was stated : 
“ Their Lordships are unable to agree with the High Court’s view that there is 
anything in section 252 that constitutes a bar; it appears to them to be directed 
to something wholly different.” Accordingly it was held that it was no contra- 
vention of section 252 for a partner to seek dissolution though the partnership 
agreement contemplated the continuance f the partnership in that case 
beyond the date at which the suit was instituted, and that it was to meet 
the precise predicament that a partnership is not terminable at will that 
the Court’s power to decree dissolution is conferred in the events enume- 
rated in section 254. It is true that there are observations of the Privy Council 
in a much earlier case, Cowasjee Nanabhoy v. Lallbhoy Vullubhoy®, that it was open 
to the partners to relinquish the right to apply for dissolution. Those observations 
had, however, been made without reference to the provisions of the Contract Act 
and the difference in the language between the Indian and the English Acts. Section 
252 of the Contract Act has been replaced by section 11 of the Partnership 

-Act which provides that “subject to the pvovisions of the Act the mutual rights 
and duties of the partners may be determined by contract between the partners ”. 
The section makes it clear that any contract as to the mutual rights and duties of 
partners is to be subject to the provisions of the Act. One of the provisions of the 
Partnership Act is section 44 providing for dissolution through Court. It would 
thus seem that any contract defining the mutual rights and liabilities of the part- 
ners of a firm cannot be in derogation of the right to apply for dissolution under 
section 44. In Srimati Dropadi v. Bankey Lal®, the Allahabad High Court has taken 
a different view. It has held that the opening words of section 11 “‘ subject to the 
provisions of the Act” should be interpreted to mean that the relations between 
the partners shall be governed by contract unless the contract that they enter into 
is one which is prohibited by any provision in th® Act. The suggestion seems 
to be that unless any section expressly prohibits a thing the contract can regulate 
the matter. The very scheme of the Partnetship Act favours a contrary conclu- 
sion. Whenever the Legislature intended that the right conferred under a parti- 
cular section is to be subject to the contract between the parties it has so stated. 
Sections 12 to 17 and section 42 illustrate the position. ‘The inference thus suggests 
that where there is no such provision the section should rule and that there can 
be no derogation of it. Section 44 is not one of those sections which are made 
subject to the contract between the parties. The case under notice takes this 
view. There, a clause in the partnership agreement relating to a cinema had 
Sa NE Pe cag ENS oe a av SO 
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provided : “ ifany partner is not willingto continue as a partner in the said cinema, 
he should transfer and sell his share for the amount credited in his account towards 
‘capital of the cinema to all other partners or to some of them or to one of them but 
he has no right to sell the same to outsiders”. It was held that even assuming 
that the provision amounted to a contract to the contrary against dissolution, it 
could not in any way affect the statutory right granted by section 44 to apply for 
dissolution.. It may, with respect, be stated that this view is more copvincins 
than that taken-in the Allahabad case. 
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NOTES OF INDIAN CASES, 


MUTHUKRISHNA REDDIAR AND Sons v. Mapuavjt Devicuanp & Co., LTD., 
(1952) 2 M.L.J. 385. 5 

This case considered ¿nter alia the question as to whether a purchaser of goods 
under a c.i.f. contract can reject the goods as not being in accordance with the 
terms of the contract notwithstanding that the property in the goods has passed 
to him. Section 41 of the Sale of Goods Act clause 1 provides: “Where goods 
are delivered to the buyer which he has not previously examined, he is not deemed 
to have accepted them unless and until he has had a reasonable opportunity of 
examining them for the purpose of ascertaining whether they are in conformity - 
with the contract.” Section 42 states: “ The buyer is deemed to have accepted 
the goods when he intimates to the seller that he has accepted them, or when the 
goods have been delivered to him and he does any act in relation to them which is 
inconsistent with the ownership of the seller.” It is an interesting question whether 
section 42 is independent of section 41 or is to be read subject to it. One possible 
view is that the former section limits the later and the buyer is not to be deemed to 
have accepted the goods till he has had a reasonable opportunity for examining 
them even if either of the events mentioned in section 42 has happened.! This 
view has, however, been disapproved by Atkin, L.J., in Hardy @ Co. v. Hillers and 
Fowler? with reference to the corresponding sections 34 and 35 of the English Act. 
The learned Lord Justice observed : ‘‘ That is no doubt a possible view, but it seems 
to me to be incorrect. And I think the reason is obvious . . . . . One of 
the acts upon the doing of which the buyer is deemed to have accepted the goods 
is that he intimates to the seller that he has accepted them. I think it is plain that 
such an intimation may be made before he has had a reasonable opportunity of 
examination, and if such an intimation is made then it appears to me that without 
more section 35 operates and he is to be deemed to have accepted them. In the 
same way when he does an act in relation to the goods which is inconsistent with the 
ownership of the seller the section must be treated as coming into operation not- 
withstanding that the reasonable opportunity of examining them has not expired.” 
It follows that if either of the events mentioned in the later section has happened, 
then there is acceptance by the purchaser and there cannot be a subsequent rejection 
of the goods. If, however, neither of the events has*happened then the purchaser 
may reject the goods as not conforming to the contract where it is on c.i.f. terms, 
notwithstanding that property may have passed to him by the delivery of the bills 
of lading, if he had no opportunity to inspect the goods before. It has been suggested 
by Atkin, L.J., in the case cited before that, in a c.i.f. contract, if the goods are not 
in accordance with the contract the property does not pass to the purchaser upon his 
taking up the documents if he has not had at that time an opportunity of ascertaining 
whether the goods are in conformity with the contract. In Clemens Horst v. Biddell 
Brothers®, the House of Lords seems to be of the view that in a contract on c.i.f. 
terms, an examination of the goods is deemed to be waived. So opportunity to 
examine the goods in such cases may not have any bearing on the passing of property. 
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In Hardy & Co. v. Hillers @ Fowler, all the Judges were agreed that whether the 
true effect of a c.i.f. contract is that the passing of the property in the goods is sus- ` 
pended until after the buyer has had æ reasonable opportunity of examining them, 
or, that the property passes upon the buyer taking up the shipping documents subject 
to its being revested in the seller in the event of the buyer rejecting ‘the good® as 
not being in accordance with the contract, the transfer of possession to sub-pur- 
chasers would be an act inconsistent with the ownership of the sellers, being either 
inconsistent with their ownership at the time of such transfer of possession in one view 
of the contract, or in¢onsistent with their ownership revested in them by rejection 
in the other. The same view has been taken in Ruben, Lid. v. Faire Brothers, Lid.” 
In the instant case these principles were applied and it was held that where a pur- 
chaser of goods on c.i.f. terms had after rejection got the goods sold by public auction 
at the risk of the seller the purchaser’s right can only be to damages for breach of 
warranty. 


Govinpaswamt, In re,*{1952) 2 M.L.J. 751. 

It is often said that punishment must fit the crime. It would be but proper 
if it fits the criminal as well. How far youth or old age should be taken into account 
in the award of punishment has evoked different responses. Beyond the provi- 
sions of sections 82 and 83, the Indian Penal Code does not say anything about 
there being any age limit for the capital sentence. Special enactments like (sec- 
tion 22) the Madras Children Act provide that no child or young person shall be 
sentenced to death. For the purpose of the Act a ‘child’ is defined to be a person 
under 14 years and a ‘ young person’ is one who though above 14 is below 16. 
There is no provision of law that sentence of death shall not be passed on a person 
of or above 16 but not more than 18. In Emperor v. Shwe Hla U%, the learned 
Judges referring to an earlier Full Bench decision of their Court observed: “In 
Crown v. Tha Sint, a Full Bench of this Court held that ‘the extreme sentence is 
the normal sentence ; the mitigated sentence is the exception. It is not for the 
Judge to ask himself whether there are reasons for imposing the penalty of death, 
but whether there are reasons for abstaining from doing so.’ With this view we 
entirely concur.” In this.view the normal punishment for murder is death. If it 
is not to be awarded there must be a special valid reason. In Kolanda Nayakan, 
In re, the plea that capital sentence should not be awarded in the case of a youth 
of 16 because of his age was rejected. ‘The Court observed : “ To the proposition 
put thus broadly we cannot assent. Beyond the provisions of sections 82 and 83, 
_ the Penal Code does not say anything about there being any age limit for the capi- 

tal sentence ; and, in cases where the murder has been deliberately planned and 
is essentially of a cold-blooded and contemptible nature, we think that usually, 
whatever the age of the accused might he provided his case does not come within 
section 22, Madras Children Act, the death sentence would be the appropriate one 
ETES But where the murder cannot be said to be wholly deliberate and cold- 
blooded, and where there may be a certain amount of provocation rankling, which 
in an immature mind might assume an exaggerated importance, we think that 
the capital sentence might in &ærtain cases not be the appropriate one.” In Ramudu, 
In ref, where the evidence showed that the accused were over 16 years of age 
and might have been as much as 18, Happell, J., stated: “There is no provision 
of law that sentence of death shall not be passed on a person of or above 16 but 
not more than 18 years of age. I had occasion a few days ago to say in a similar 
case. ... that to commute a sentence of death in the absence of any mitigating 
circumstances purely on the ground of the age of the accused was in effect to lay 
it down that persons of a certain age should never be sentenced to death, even 
though that was not the law.” Mockett, J., added: “ There is no doubt what- 
evér that the authorities on the subject are abundant that the normal sentence 
for conviction for murder is that of death. Section 367, Criminal Procedure Code, 
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makes it clear-in sub-clause 5 that if the accused is convicted of an. offence punish- 
able with death and the Court sentences him to a punishment other than death 
the Court shall in its judgment state the seasons why the sentence of death was 
not passed... .. This High Court has frequently ‘said that youth is not a reason 
why the Court should not do its duty... . This Court, it must be rememberd, is 
concerned with the passing of the sentence and not with its execution and when 
it has passed or confirmed a sentence its duty is dong.” (Italics ours.) In Nathu 
v. Emperor’, a similar view was taken and it was held that where the accused is a 
young man of normal understanding and mature mind, age by itself will not be. 
sufficient to justify the awarding of the lesser sentence, particularly if the offence is 
committed in a cold-blooded manner and has been the result of a premeditated 
plan. The view finds support in GurdeveSingh v. Emperor®. On the other hand a 
number of decisions have suggested that where the accused are persons of 16 or 17 
the capital penalty should not be awarded with propriety. In Gunnai v. Emperor’, 
where the age of the boy found guilty of murder was about 15 or 16, the Court 
observed: “In our opinion, however horrible the crime, a boy of this age should not be 
hanged. At the age of 15 or 16 when a boy has just come to the age of puberty, 
he may do many things then which he would never dream of doing when he was 
older.” The decision in Mohammad Din Mehar Din v. Emperor* supports this 
view. In that case the boys who were found guilty of murder were about 15} 
years old and there was also some provocation for the murder. The Court held : 
** We have had the advantage of seeing them for ourselves and we would put their 
ages in the neighbourhood of 154. Not only do we think that it would be wholly 
wrong io hang boys of this age, but in this case there is some evidence contained in 
the confessions which is of course the real evidence against both of them that there 
was provocation at the hands of Dulla, the father of Bashir who was murdered.” 
It is one thing to hold that it is undesirable to hang boys of the age of 16 or there- 
abouts but it is a wholly different thing to say that such persons should never be 
hanged. In Maghar Singh v. Emperor, though the Judges start by saying that 
youth may in some cases be a good ground for not awarding the capital penalty, 
they proceed to state that it is a rare thing to sentence a youth to death and con- 
clude by remarking that it is only in a ‘ very exceptional case’ that the death penalty 
may be inflicted. .The Judges said: “Youth undoubtedly in some cases may 
be a very excellent ground for giving the lower sentence. It is a very rare thing 
for this Court to sentence a youth of 17 or below to death. It would only be in 
a very exceptional case that this would be done. In fact the normal sentence 
for a youth of this age would be transportation for life.” Where accused found 
guilty of murder were about 20 years of age, it has been held that they cannot be 
considered as ‘ extreme youth’ for purposes of punishment, see Saddig v. Emperor’. 
But in Mool Chand v. State’, it was thought that to award the death penalty where 
the person found guilty of murder was 20 years old was not proper. The divergence 
of views thus reflected seems to be due to the difference in approach. Some- 
times the legalistic view has prevailed and sometimes a reformist view. Ultimately 
it turns on the theory of punishment adopted, whether it is for deterrence or for 
reformation. It is however salutary that there should be uniformity of approach 
in regard to such matters and whether a youth of 16 or 17 gets the capital penalty 
or not should not be dependent on his case arising in one part of India rather than 
in another. It should be a matter for consideration whether the commutation of the 
normal sentence even in such cases should not be left entirely to the Government. 


MOHAMMAD Amin v. VAKIL AHMAD, (1953) 1 M.L.J. 6 (S.C.). 

This is an instructive decision of the Supreme Court relating to the powers 
of a ‘de facto guardian to deal with the property:of a minor. It has been often 
pointed out that in Muhammadan Law it is only an authorised guardian that can 
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deal with the minor’s property. An authorised guardian is either a legal guardian 
or a guardian appointed by the Court. And a legal guardian is the father or the 
paternal grandfather or the executor appointed under the will of the father or of 
the paternal grandfather. One who is not a legal guardian in this sense or has 
not been appointed as guardian by the Court cannot bind the minor by any trans- 
action relating to his immovable property. Even such close relations as mother, 
or brother are not competent to deal with the minor’s property. In Mata Din v. 
Ahmed Alit, where an ipfant’s share was sold by the elder brother, in whose charge 
the child was, along with kis own share to pay an ancestral’ debt, Lord Robson 
observed: “It is urged on behalf of the appellant that the elder brothers 
were the de facto guardians of the respondent, and, as such, were entitled to sell his 
property, provided that the sale was in @rder to pay his debts and was therefore 
necessary in his interest. It is difficult to see how the situation of an unauthorised 
guardian is bettered by describing him as a de facto guardian. He may by his 
dé facto guardianship assume important responsibilities in relation to the minor’s 
property, but he cannot thereby clothe himself with legal power to sell it.” Nor 
does the test of benefit to the minor avail. In Imambandi v. Mutsaddi?, this consi- 
deration was expressly rejected and Mr. Ameer Ali restated the law in the following 
terms: “Fo: the foregoing considerations their Lordships are of opinion that 
under the Mahomedan Law a peison who has charge of the person or property 
of a minor without being his legal guardian, and who may therefo:e be conveniently 
called a de facto guardian has no power to convey to another any right or interest 
in immovable property which the transferee can enforce against the infant; nor 
can such transferee, if let into possession of the property under such unauthorised 
transfer, resist an action in ejectment on behalf of the infant as a trespasser.” In 
the instant case it was argued that notwithstanding these somewhat categoric 
statements about the lack of power in a de facto guardian to deal with the immovable 
property of a minor, it would be competent to such guardian to bind the minor 
by his dealings where the transaction was beneficial to the minor and could be 
regarded as a family settlement. In Mohsiuddin Ahmed v. Kabiruddin Ahmed, 
it had been held that in view of the law declared by the Privy Council in Imam- 
bandi’s case*, an agreement executed by the mother of a Muslim minor to refer to 
arbitration a dispute on behalf of a minor will not be binding inasmuch as such 
agreement would necessarily, if acted upon, involve dealings with the immovable 
property of the minor. A similar view had been taken in Mohammad Jamil v. 
Mohammad Hafiz*. But in Mahamed Kgramutullah Miah v. Keamutulla®, it had been 
suggested by the Calcutta High Court that where there was no question of undue 
influence, fraud or inequality of position, the settlement of a doubtful claim was of 
as much advantage to a minor as to an adult and hence where a genuine dispute 
liad been fairly settled it will not be competent to any one to reopen the dispute 
on the ground that one of the parties to the family arrangement had been a minor. 
The same line of reasoning was adopted in Ameer Hasan v. Mohamad Ejaz Husain®, 
where there had been a reference to arbitration agreed to by a mother acting on 
behalf of her minor children, resulting in an award and the award had been followed 
without challenge for a period of about 14 years. The Oudh Chief Court had 
said: “ We are, however, of opinion that the scheme of distribution promulgated 
in the award, and which the learned Subordinate Judge has found to be in no way 
perverse or unfair or influenced by any corruption or misconduct of the arbitrators 
and which has been followed without any objection whatever for a long period 
extending over 14 years can well be recognised as a family settlement.” Mohsiuddin 
Ahmed’s case, was no doubt-subsequent to the decision of the Privy Council in ‘ 
Imambandi’s case*, but seems to have missed that decision. Anyway it seems to be 
fairly clear that what cannot be done directly may not be done indirectly. If 
dealing with a minor’s immovable property so as to bind him is a power available 
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only to a legal guardian or a Court guardian and not to any other, the transaction 
cannot receive higher sanctity by taking the form of a family settlement. Imam- 
bandi’s case! is definite that a de facto guardian may assume responsibilities but cannot 
clothe himself with rights. The observations of the Privy Council in Partap Singh 


_ v. Sant Kaur? are highly significant in the present context. There the Privy 


Council had said: “* Ex concessio, the younger girl, Basant Kaur, was a minor on 
the date of the deed of settlement, but Gujar Singh adopted the role of her guar- 
dian for entering into the contract on her behalf. It is, however, clear that he 
was neither appointed her guardian by any Court, nor gould claim that status under 
the law applicable to her... .. It is, however, argued that the transaction 
should be upheld, because it was a family settlement. Their Lordships cannot 
assent to the proposition that a party ean, by déscribing a contract as a family 
settlement, claim for it an exemption from the law governing the capacity of a 
person to make a valid contract.” In the instant case, the Supreme Court has 
reaffirmed this view. : 


GOPALAN v. STATE OF Mapras, (1953) 1 M.L.J. 29. 


The Madras Estates Land (Reduction of Rent) Second Amendment Act, 
1951, provides inter alia for adjustment of rent paid by a ryot before the commence- 
ment of the Amending Act, in a particular mode, and the application of any 
excess towards the rent payable by the ryot to the landholder for subsequent faslis. 
It was contended that such a provision was unconstitutional because it was 
retrospective and to that extent inconsistent with the provisions of Article 372 (1) 
of the Constitution and also because it was confiscatory in character in so far as 
it directed adjustment of the rent paid before the commencement of the Consti- 
tution, Article 372 (1) provides: ‘‘ Notwithstanding the repeal by this Consti- 
tution of the enactments referred to in Article 395 but subject to the other provi- 
sions of this Constitution, all the law in force in the territory of India immediately 
before the commencement of this Constitution shall continue in force therein until 
altered or repealed or amended by a competent Legislature or other competent 
authority.” There was a similar provision, section 292, in the Government of 
India Act, 1935, which itself had taken the place of section 130, proviso in the 
Government of India Act of 1919. That proviso was couched in simpler language 
and stated: ‘‘ This repeal shall not affect the validity of any law, etc., etc.” The 
difference in language was certainly marked. The provision was only a saving 
clause. The language of section 292 of the Act of 1935 and of Article 272 (1) 
of the Constitution is however more than that inasmuch as they affirmatively 
continued the other laws until such laws were hereafter altered, repealed or amen- 
ded. Under the Act of 1935, the question had to be considered whether the 
departure in phraseology had any significance. Provision for the continuance of 
the laws in force at the time of the enactment of a Constitution is to be found 
inserted in almost every new Constitution. Section 129 of the British North America 
Act, 1867 and section 108 of the Commonwealth of Australia Constitution Act, 
1900, were such provisions. Itis however the language of section 135 of the Union 
of South Africa Act that is very much similar to that of section 292 of the Govern- 
ment of India Act, 1935 and Article 272 (1) of the Constitution of India. There 
is no doubt that the words “ until altered, repealed or amended ” ordinarily con- 
note a point of time. As was pointed out in United Provinces v. Atiqa Begum*, surely 
the provision cannot mean that it is beyond the powers of any authority, no matter 
how competent otherwise, to legislate with retrospective effect, because if they 
do so, they are contravening the provisions of the section which make those laws 
continue in force up to the moment of such alteration. It would be a drastic con- 
sequence which it is difficult to believe could have been contemplated. In fact 
a provision of the type found in Article 272 (1) is only a draftsman’s device to 
negative any argument about the possibility of any existing law being held to be 





1. (1918) 35 M.L.J. 422: L.R. 45 LA. 73: LL.R. (1938) Lah. 313 (P.C.). 
LL.R. 45 Gal, 878 (P.C.). 3. (1941) 1 M,L.J. (Sup.) 65 (F.C.). 
2. (1938) 2 M.L.J. 962: L.R. 65 LA, 213: 
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no longer in force by reason of the repeal of the parent law which authorised the 
enactment’ of the existing law. As pointed out by Willes, J., in Phillips v. Eyre}: 
“ Retrospective laws are, no doubt, prima facie of questionable policy and contrary 
to the general principle that legislation by which the conduct of mankind is to 
be regulated ought.when introduced for the first time, to deal with future aets 
and ought not'to change their character of past transactions carried on upon the 
faith of the then existinglaw..... Accordingly, the Court will not ascribe retros- 
pective ‘force to new laws affecting rights, unless by express words or necessary 
implication it appears*that such was the intention of the Legislature.” See also 
King v. Kidman®?. It thus seems to be fairly clear that inasmuch as the Legislature 
has-‘undoubted power of retrospective legislation and there is nothing in Article 
272.{1) to abridge that power) the Madras Estates Land (Reduction of Rent) 
Second Amendment Act, 1951, cannot be said to be unconstitutional to the extent 
itis ‘retrospective. The question would still remain whether the enactment is 
not bad as confiscatory im character, in so far as it dirécted the adjustment of the 
rent already paid before the commencement of the Constitution. Article 31 (2) 
prohibits the taking over of property movable or immovable or its acquisition for 
public: use without payment of compensation. The word ‘acquisition’ has a 
definite meaning. It involves the idea of deprivation of an interest which a person 
has., In the impugned Act the provision made was only for the adjustment of the 
account, between the landholder and the tenant and therefore it was a proviso 
regulating the relationship of landlord and tenant and cannot be said to be by way 
of acquisition.’ In Jagannath v. United Provinces, it was held that to regulate the 
relations between landlord and tenant and thereby diminish rights till then exer- 
cised:by the landlord in connection with his land is altogether different from the 
compulsory acquisition of the land. The conclusions reached in the decision under 
review are in accord with the principles set out snpra concerning the two matters 
in; issue.. 


ABDUL Wazip v. VISWANATHAN, (1953) 1 M.L.J. 56. 

© . It is not often that points of private international law come up before the courts 
for adjudication in our. country. In the case under review the circumstances 
under which a foreign judgment is to be regarded as conclusive on the matters 
decided by it are considered. In that case the concerned foreign judgment was 
one’ of the. Mysore High Court, rendered before Mysore had acceded to the Union 
of India.‘ The extent to which foreign judgments will be treated as conclusive in 
India is set out in section 13, Civil Procedure Code. And the Constitution of 
India accords the same recognition to foreign judgments as section 13 of the Civil 
Procedure Code. Section 13 states: “A foreign judgment shall be conclusive as 
to any: matter thereby directly adjudicated ppon between the same parties or between 
parties under-whom they or any of them claim, litigating under the same title, 
except (a) where it has not been pronounced by a Court of competent jurisdiction, 
(6) where it has not been given on the merits of the case, (c) where it appears on 
the face‘of the proceedings to be founded on an incorrect view of international law 
or-a refusal to recognise the law of British India in cases in which such law is applic- 
able, (d)- where the proceedings in which the judgment was obtained are opposed 
to natural justice, (e) where it has been obtained by fraud, (f) where it sustains a 
claim founded on a breach of any law in force in British India.” The term ‘ foreign 
judgment ’ is defined in section 2 of the Code as the judgment of a foreign Court 
anid ‘ judgment ° itself is defined as the statement given by the Judge of the grounds 
of the decree or order. In Brijlal v. Govindram*, Beaumont, C.J., observed : ‘ I have 
no‘doubt that under section 13, ‘judgment’ is not used in the sense of a statement of 
the Judge’s reasons. I have no doubt that a ‘ foreign judgment ’ means an adjudi- 
eation by-a foreign Court upon the matter before it. It would be quite impracticable 
to heldthat a ‘ foreign judgment ’ means a statement by a foreign Judge of the reasons 
for his order. If that were the meaning of ‘judgment’, the section would not apply 





1. (1870) LAR. 6-Q.B. 1, 23. 3. (1946) 50 Cal. W. N. 678 (P.C.), 
2. (1915) 20 Com.L.R. 425. 4. LL.R. (1943) Bom. 366, ` 
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to an order where. no reasons were given.” The view of thé learned Chief Justice 
was approved by the Privy Council in Brijlal Ramjidas v. Govindram Gordhandas 
Seksariat, where Lord Du Parcq stated : “ Same difficulty has been occasioned in the 
interpretation of section 13 by the definition of judgment contained in section 2. 
Notwithstanding this definition, their Lordships agree with the learned Chief Justice 
‘that the expression ‘ foreign judgment’ in section 13 must be understood to mean 
‘an adjudication by a foreign court upon the matter before it’? The scope 
of the clauses, particularly of clauses (a), (d) and (e) of section 33 can best be gathered 
by looking . at the leading English decisions governing the ‘topic. In Pemberton v. 
Hughes?, it was laid down that “if a judgment is pronounced by a foregin court 
over persons within its jurisdiction and in a matter with which it is competent 
to deal, English Courts never investigate the propriety of the proceedings in the 
foreign court, unless they offend against English views of substantial justice.” 
Further elucidation is afforded in the decision in Price v. Dewhurst®. There 
a judgment of a Danish Court consisting of persons interested in the properties 
in dispute was disregarded by the British Courts as vitiated and opposed 
to British views of natural justice, as it was practically fraud on the part of the court 
pronouncing the judgment. Shadwell, V.C., observed: ‘‘ But this I apprehend 
I am at liberty to do, namely, to see whether a judgment obtained abroad has been 
fraudulently obtained or not ; and I apprehend that if the Court finds that certain 
proceedings abroad have been fraudulent, then itis at liberty to deal with the 
parties it finds before it and the subject it has to administer in the same manner 
as if the foreign judgment had never taken place.” The learned Vice-Chancellor 
added: “It would be idle to say that any regard or attention ought to be paid 
to such a proceeding as this. I apprehend that, wherever it is manifest that-justice 
has been disregarded, and that the parties are merely making use of legal proceed- 
ings as a matter of form, for the purpose of doing that which is contrary to all notions 
of justice, namely, of deciding for themselves and in their own favour, the.Court 
is bound to treat their decision as a matter that is of no value and no substance.” 
Fraud on the part of the party in whose favour the judgment is given also vitiates 
it. In the Duchess of Kingston’s caset, in the answers to the two- questions of the 
House of Lords, De Grey, C.J., remarked: “Fraud is an extrinsic, collateral act 
which vitiates the most solemn proceedings of the Court of Justice.” He'added : 
“ Like all other acts of the highest judicial authority, it is impeachable from without ; 
although it is not-permitted to show that the Court was mistaken, it may be cae 
that they were misled.” The, thesis is developed by Lord Coleridge, C.J., 
Abouloff v. Oppenheimer® that “where a Judgment has been obtained. by the 
fraud of a party to a suit in a foreign country, he cannot prevent the question of 
fraud from being litigated in the Courts of this country when he seeks to enforce 
the judgment so obtained.” He said, further: “It has always been-held in 
the Courts of this country to be an answer to an action upon a judgment 
that that judgment has been obtained by the fraud of the party seeking 
to enforce it.” The decision in Vadala v. Lawes®, takes the matter even further by 
recognising that where an action is brought in England to enforce a foreign judgment, 
the defendant may raise the defence that the judgment was obtained by the fraud 
of the plaintiff even though the fraud alleged is such that it cannot be proved without 
retrying the questions adjudicated upon by the foreign Court. The substance of 
» the principles thus established has been incorporated in section 13, clauses ((a), 
(d) and (e). In the instant case it was stated that errors in procedure, interest of 
slight nature, mere suspected bias, pungent observations of Judges, etc:, will 
all be insufficient to vitiate a foreign judgment. An attempt by the Judges to 
dissuade a counsel from appearing for a party in the cause and making: state- 
ments of a defamatory character about him to such counsel would however be 
tantamount to a denial to the party of opportunity to present his case and 
therefore, if proved, would vitiate the judgment. . 


(1947) 2 M.L.J. 478: L.R. 74 I.A. 203 4, 2S8m.L.C. 784, 794 (Eh Edition). 
e 2 & (1882) 10 Q.B.D. 295 (C.A. 

2. (a9) 1 Ch. 781 (C.A.). (1890) 25 Q.B.D. 310 (C.A.). 
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© | | RAGHUVANSHI MILLS 2. COMMISSIONER OF INcoME-TAXx, (1953) 1 M.L.J. 113 
S.G.). 

; : is an established principle that st is only if an item was in the nature of an 
income receipt that it would fall to be assessed to income-tax. In the decision 
under review, the question was whether amounts received by the assessee firm under 
insurance policies for “ consequential loss ” sustained by fire as distinguished from 
the destruction caused by fire would be income assessable to ‘income-tax. Under 
section 3 of the Income-tax Act the ‘ total income of the previous year ° is liable to 
tax subject to the pr&visioys of the Act. And section 4 defined ‘total income’ 
to include ‘all income, profits and gains from whatever source derived.’ In 
Commissioner of Income-tax v. Shaw Wallace & Co.1, the Judicial Committee gave as 
it were a somewhat narrow definition ef ‘income,’ when Sir George Lowndes 
` observed : “ Income . . . . in this Act connotes a periodical monetary return ‘ coming 
in? with some sort of regularity, or expected regularity, from definite sources. The 
source is not necessarily one which is expected to be continuously productive, 
but it must be one whose object is the production of a definite return, excluding 
anything in the nature of windfall. ‘Thus income has been likened pictorially to the 
fruit of a tree, or the crop of a field (italics ours).”” The statement would suggest 
that income is a return coming in with some regularity and from definite sources. 
It may raise a doubt whether where a receipt is non-recurring it can be considered. 
to be income for purposes of the Act. In the instant case, the assessee was a business 
company whose aim was to make profits and to insure against loss. In the ordi- 
nary way it achieved that end by buying raw material, manufacturing goods out of 
them and selling them so that on balance there was a profit or gain to itself. But 
it also adopted another way of acquiring gain, namely, by insuring against loss of 
profits. To determine whether any receipt in the latter mode would be assessable 
to tax, it is of importance to ascertain the precise place and character of the receipt 
in the economy of.the assessee’s business. In Rex v. B. C. Fir and Cedar Lumber Co.*, - 
money had been received by manufacturers under fire policies insuring them in 
respect of loss of net profits that would have accrued had there been no interruption 
of business caused by fire. The question arose whether it was income from 
a business within the meaning of section 2 of the British Columbia Taxation 
Act (R. S. B. C. 1924, c. 254), which should be brought into account in 
computing the net income chargeable to tax. In holding it should be 
brought into account as ‘income,’ Lord Blanesburgh observed : “ The insurance 
receipt was the product of a revenue payment prudently made by the respon- 
dents to secure that the gains which" might have been expected to accrue to 
them had there been no fire should not be lost, but should be replaced by a sum 


equivalent to their estimated amount.” The noble Lord added: “The receipt 
was one of which ....it can he fairly said that it arose from the business of 
the respondents, ... . , not so divorced from the business as to prevent it entering 


the accounts as a receipt arising therefrom.” Following the view expressed here, 
the Supreme Court has held in the instant case that the decision in Shaw Wallace’s case? 
as to the meaning of ‘income’ should be read in the light of the facts of that case. 
The Supreme Court further points out that the argument that the receipt in the 
instant case cannot be called profits inasmuch as the money was payable only if 
and when there was a loss or partial loss and was received.from an outside source 
under such circumstances only concentrates on the word “profits’, and that the ` 
receipt in question though it may not be a ‘ profit’ is something which represents 
the profits and is therefore just as much ‘income’ as profits or gains received in the 
ordinary way. The Supreme Court also recognises that the Act does not purport 
to subject all sources of income to tax and actually provides a series of exceptions 
and limitations. Section 4 (3) (vii) excepts “any receipts .... not being 
receipts arising from business .... which are of a casual and non-recurring 
nature.” In the case under review the receipts were really receipts arising from 
business and that quality being possessed it followed that the receipt is not exempt 
from taxation. ——— 

1. (1932) 63 M.L.J. 124: L.R. 59 LA. 206: 2. (1932) A.C. 441 (P.C.). 
ILLL.R. 59 Cal. 1343 (P.C.). 
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SURYANARAYANAMURTHI v. RAMA Rao, (1953) 1 M.L.J. 154. 


In this case it was held that the meregright of holding a lighted torch inside 
the chariot during a car festival in a temple is not a right of a civil nature as there 
is po corresponding compellable duty. It is provided in section g of the Civil 
Procedure Code that “ the courts shall (subject to the provisions herein contained) 
have jurisdiction. to try all suits of a civil nature excepting suits of which their 
cognisance is either expressly or impliedly barred”. ‘The Explanation to the section 
states that a suit in which the right to property or to an offiée is contested is a suit 
of a civil nature notwithstanding that such.right may depend entirely on the 
decision of questions as to religious rites or ceremonies. What precisely is the test 
‘tobe applied to find whether a particular right ig a right to an office or a right 
to a religious honour or dignity is not’clearly stated anywhere. One test suggested 
is whether any pecuniary benefit in the nature of wages stands attached to the 
right claimed. In Srinivasa v. Tiruvengada', an injunction was sought to prevent 
the trustees of a temple from interfering with the right to distribute sacred water 
and serve the satakopam to certain persons during a particular festival. It was 
then pointed out that “ the ordinary test is whether there is any specific pecuniary 
benefit attached to the office claimable in the nature of wages however small that 
benefit may be”. In Mamat Ram Bagan v. Bapu Ram Atai Bura Bhakat*, it was, 
however, held that a suit for an office will lie even if no emoluments are attached 
to it. In that case the suit was for the establishment of a right to a hereditary 
office, such office being a trust for the performance of particular duties in a temple. 
In Srinivasa Thathachariar v. Srinivasa Aiyangar’, a somewhat different test was 
formulated, namely, whether there was a corrésponding compellable duty. It 
was said that in order that an office may exist there must be a duty enforceable 
by deprivation or other temporal sanction and that the term ‘ office’ implies a 
duty in the office-holder to be discharged by him as such. Reliance was placed 
on Kents Commentaries where it is pointed out that “ Offices consist in a right 
and correspondent duty, to execute a public or private trust and to take tHe emo- 
juments belonging to it”. That a suit will lie where the duty attached is not 
dependent on the voluntary choice of a third party is recognised in Thirumalai Alwar 
Aiyangar v. Lakshmi Sadagopa Aiyangar*. It was stated that a suit for epforcing a 
claim to an office even though it be a religious one and a suit to enforce a person’s 
right to an act of worship are suits of a civil nature ; likewise a suit for any matter 
appurtenant to such office or worship as legally attached thereto and not dependent 
on the voluntary choice of a third party ever if they be mere honours or perquisites 
of no value. In Chitti Babu Mudaliar v. Venkatasubba Mudaliar®, Madhavan Nair, J., 
held that “ to constitute an office, it will be essential to have some duties attached 
to:it which the: office holder will bė under a legal obligation to perform, the non- 
performance of which will be visited with penalties”. An instructive decision 
on this matter is that in Ramaswami Goundan v. Lakshmana Reddi*, There a person 
claimed the right to lead a horse on a particular festival day in a temple where that 
festival was performed. But it appeared that the festival was performed, not 
every year or at stated intervals but only whenever funds permitted and it was 
further found that the plaintiff could not be compelled to bring the horse or to lead 
it, if he chose not to do either. The Court held on those facts that what was claimed 
was not an office but merely an honour inasmuch as theré was no corresponding 
obligation to perform the duties of the office and that it could not be the subject- 
matter of a suit in a civil Court, under section 9. It is the test thus formulated that 
has been applied in the instant case in arriving at the conclusion that the right to 
hold a lighted torch inside the chariot during a car festival in a temple was a right 
` related to a religious honour or dignity, there being no corresponding compellable 
duty enforceable against the claimant. ' 
ee a eR E. 
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Inprea Bar v. StvaprasaDA Rao, (1953) 1 M.L.J. 294. 


This decision is in reference to a situation that not infrequently arises in Hindu 
joint families but the law concerning which is still full of niceties. In this case, 
the. testator was a member of a joint family. On 4th August, he signed a telegraph 
form in which he declared his intention to separate from ‘his brother’ and had it 
duly despatched to his brother. After signing the telegraph form he executed 
a will bequeathing his property to his wife. The telegram should, in ordinary 
course, have, reached the brother on the 5th. The testator died on the 6th. The 
question was whether the testator had the power to deal with the property by will. 
It is elementary, law that a will cannot affect joint family property. For he had not 
become divided, as pointed out,in Vitla Butten v. Yammenamma’: “‘ At the moment 
of death the right by survivorship is at cofiflict with the right by devise. Then the 
title by survivorship being the prior title takes precedence to the exclusion of that 
by devise.” If the property affected by the will had not become the separate 
property of the testator, the will cannot operate in regard to that disposition: The 
principle was stated in Bodi v. Venkataswami Naidu?, as follows: “ Survivorship 
has the effect of rendering a will invalid with respect to property which the testator 
could not dispose of at the time of his death. All other dispositions by him are 
valid.” The reason is that a will is to be understood as speaking at the death of 
the testator and its validity is to be determined accordingly. In Krishnamurthi 
Aiyar v. Krishnamurthi Aiyar*, it was tersely stated: ‘‘ The will speaks as at the 
death of the testator.”’ The rule had been enacted to that effect in the English 
Wills Act, 1 Vic., c. 26, s. 24, namely, that a will is to be construed as speaking 


‘and taking effect as if it had been executed immediately before the death of the 


testator, and‘it was embodied in section 77 of the Indian Succession Act of 1865, 
and later incorporated into the Hindu Wills Act of 1870 and has also been adopted 
into the general law. In Shib Sabitri Prasad v. Collector of | Meerutt, the question 
related to the validity of a will executed by one Nanak, who at the ‘time of the 
executign of the will was an undivided member but had become separated from 
the joint family at the time of his death. Iri holding the will to be valid, the Allaha- 
bad High Court observed : “It is admitted that Nanak did separate from the rest 
of his family in 1886, and that he was separate when he died. Having regard to 
this admitted fact, the contention on behalf of the plaintiffs that, assuming that 
he was joint at the time of the will, the will is thereby invalidated cannot in our 
judgment be sustained ..... We hold therefore that even if it had been shown 
that Nanak Chand was joint at the time when he made the will, the will must be 
construed as speaking and taking effect with reference to the state of things in exis- . 
tence immediately before the testator’s death, when admittedly he had separated 
from the members of his family.” In the instant case, the question therefore to be 
decided was : what was the status of the testator at the crycial moment or critical 
time, namely, the time of his death, even if at the time he executed the will he was 
undivided ? : i 

It is well settled: “ A definite and unambiguous indication by one member 
of intention to separate himself and to enjoy his share in severalty may amount to 
separation. But to have that*effect the intention must be unequivocal and clearly 
expressed,” Suraj Narain v. Iqbal Narain”. ‘The thesis was taken further in Girija 
Bai v. Sadashiv®, where it was stated that “ once the decision has been unequivocally 
expressed and clearly intimated to his co-sharers his right to obtain and possess the 
share to which he admittedly has a title is unimpeachable.” The point of time 
from which the separation takes effect and what factor operates to produce the 
separation are mentioned in proper perspective in the decision of the Privy Council 
in Kawal Narain v. Budh Singh’. In that case, Lord Haldane, said :'“ The judgment . 
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of the Judicial Committee in. the recent case ‘of. Girija Bai v. Sadashiv1, renders it 
beyond question that the commencement of the suit for partition effected a separa- 
tion from the joint family. It is immateriaé, in such a case, whether the co-sharers 
assent. A decree may be necessary for working out the result of the severance and 
foreallotting definite shares, but the status of the plaintiff as separate in estate is 
brought about by the asser tion of his right to separate, whether he obtains a conse- 
quential judgment or not.” The case thus establishes : (i) it is the assertion of the 
right to separate that produces the division ; (ii) There is no choice or option for 
the other members inasmuch as the assent of the co-sharers fs immaterial ; (iii) the 


. separation becomes effective, from the time of the declaration. In Rachpali v. 


Chandesardei?, it was pointed out that since the status as divided member commences 
from the date of the presentation of the plaint, in the case of a suit, the service of 
notice of the plaint is not a condition precedent to effect such severance. Inasmuch 
as severance is a matter of individual volition only, it follows that, even if receipt 
of notice of separation by the other coparceners is matetial, the severance would 
relate back to the date when the communication was sent, Rama Aiyar'v. Meenakshi 
Ammal, No formal notification of the declaration is needed and if such notification 
is made it is only for its evidentiary value. This was the view taken by Broomfield 


J., in Dnaneshwar Vishnu v. Awant Vasudeo*. The learned Judge observed: ‘‘ When 


the judgments-of the Privy Council are read as a whole, it may well be doubted, 
I think, whether their Lordships intended to make it an essential condition that 
the declaration of intention to separate should be formally notified to every member 
of the family. No doubt the intention must be published in some way. An act of 
volition which is kept secret could not be legally effective. There would indeed 


` be no evidence in that case that it was genuine.” The requirement as to communi- 


cation was more fully examined in Narayana Rao v. Purushothama Rao®, In that 
case notice of separation had been posted at Bezwada on grd August. In the 
ordinary course it would have been delivered to the defendant at Guntur on the 
4th but it so happened that it was actually received by the defendant on the gth 
August. The testator had made a will on the 4th August, and died'on the 6th. In 
holding that the dispositions under the will were valid, Varadachariar, J., observed: 
“ It is true that the authorities lay down generally that the communication of the 
intention to become divided to other coparceners is necessary, but none of them 
jays down that the severance in status does not take place till after such communi- 
cation has been received by the other coparceners.. The anomalous results follow- 
ing from any such view can easily be shown. It would be unfortunate indeed if 
the validity of a will should depend upon the accident as to whether a postman 
was able to find an ‘addressee on a particular date or at a particular place or not, 


‘and it will sometimes be a very difficult task for the court to decide how far the 


a 


addressee had with some knowledge of what is coming evaded receipt of the notice. 
An illustration will forcibly demonstraté the anomalous position. If a person 
should have a number of coparceners living in a number: of places far removed 
from one another what is to be the date of division of status when notice had been 
sent by one of the coparceners to those various other coparceners” ? In Kathee- 
summa v. Beechu®, the entire law on the matter was filly reviewed. It was pointed 
out that under the texts of Hindu law, it is the unilateral decision or the individual 
volition and desire of the separatirig member that is the crucial severing factor 


„and notice is only evidentiary. In other words, notice or communication is neither 


a condition precedent nor a pre-requisite of the severance in status but has only 
evidentiary importance. It is not, like a notice to quit, a root of title or an integ- 
ral part of the cause of action. The other members of the family have no voice 
in the matter and cannot veto the declaration made. The Court further held 
that it would suffice if notice is served on the manager of the joint family or the 
karnavan of the tarwad without issuing notice to the other members. In the in- 
stant case, in conformity with the principles set out above, it was held that the 
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1918) 45 I.C. 959. 315 
x9 ILR. 1931 Mad. 278: X 6. {1949) 2 M.L.J. 268, 
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telegram. having been despatched on 4th August evening should have been deli- 
vered on the 5th, and the testator having died only on the 6th, the testator should 
in any event be considered to have become divided from his brother, and there- 
fore the will was valid and operative in respect of his share of the joint family pro- 


perty. . 


ANGANNA THEVAN v. AYYASWAMI THEVAN, (1953) 1 M.L.J. 304. 


The cutting acro of principles of limitation into the personal law of the Hindus 
has often led to results not always reconcilable. A time-barred debt is an instance 
in point. By operation of the law of limitation a debt may become irrecoverable. ` 
It will, however, be competenteto a father to alienate joint family property to pay 
his time-barred debt so long as it was nof illegal or immoral, and the sons will be 
bound, Gajadhar v. Jagannath’. This is by reason of the pious obligation of sons 
in respect of their father’s debts. The position has also been recognised that a 
widow can alienate the property she has inherited from her husband to pay a debt 
which had become time-barred against him, Kondappa v. Subba?, Ashutosh Sikdar 
v. Chidam Mandal, The power flows from her duty to perform acts which would 
be conducive to ‘the spiritual welfare of her husband. The reversioners are in 
consequence bound. . The principle has been extended to the case of a daughter- 
in-law alienating property she had inherited from her husband to pay the time- 
barred debts of her father-in-law, see Bhau v. Gopalat, Ram Adhar v. Fagnoo Musir®. 
A widow will not however be competent to alienate property she has inherited 
_ from her husband to pay her own time-barred debts. The position remains the 

same even if she had incurred the debt in the first instance for a legal necessity, 

such as protecting the estate from hostile litigation, and afterwards when it has 

become time-barred proceeded to make a sale or mortgage for the discharge of the 

debt, Makhan Lal v. Mt. Sardar Kunwar®, In the last case, it was the daughter who 

as the nearest reversioner challenged the validity of'the transaction. In upholding . 
‘her contention, Sulaiman, J., observed: “ We are not here concerned with any 

alienation by a Hindu widow in order to ‘pay off a time-barred debt due from her 

deceased husband for his spiritual benefit or in order to save his soul from hell. 

‘Here we have a case of a Hindu widow transferring property in payment of time- 

barred debts incurred by herself although they were binding on the estate at the 

time. We are not here concerned, with the moral obligation of the widow to pay 

her own time-barred debts. What'we have to consider is whether there is any 

pious obligation on her daughter to discharge that debt. Neither on principle 

nor on authority we are able to see that there is any such pious obligation on the 

daughter to discharge the debt incurred by her deceased mother. The widow 

represented the estate for the time being but she could transfer the property only 

for legal necessity. When the debt became time-barred there was no pressure on - 
the estate at all and she was under no personal obligation to pay up the time- 
barred debt. Alienations made by her in order to discharge such,a debt do not 
_come within the definition of legal necessity.” The position was held to be-the 
same where a widow executed a mortgage to pay off her husband’s time-barred 
debts—which she certainly was competent to do—and later on executed another ' 
mortgage to pay off the claim under the first mortgage which however had become 
time-barred. It was pointed out that the second mortgage is virtually one to pay 
off her own time-barred debt and there was no legal necessity in the circumstances: 
to bind the estate, Chandrika Prasad v. Bhagwan Das’, Dulhin Sunderbati Kuer v. Sukhdeo 
Singh®. A decision of the Patna High Court has sounded a somewhat different 
note. In Daroga Rai v. Basdeo Mahto®, moneys had been borrowed by daughters 
for performance by their mother of their father’s sradh. The mother later on 
died. Subsequently the daughters transferred a part of their father’s estate to pay 


(1926) LL.R. 46 All. 775 (F-B.), 6. A.LR. 1932 All. 555.. 
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-the debts which had been so incurred but which had become time-barred by then. 

The lower Court held that the alienation would not bind the estate. The High 
Court reversed the decision. They construed the borrowing as one by the widow 
-herself and also held that inasmuch as the daughters could have kept the debt alive 
by renewing them so as to bind the reversion there was no reason why they should 
not pay off those debts which could have been so kept alive merely because they had 
become time-barred. The Court incidentally observed, dissenting from Maekkhan 
Lals case: “ Payment of an antecedent debt legally incurred is a legal necessity. 
Does this necessity cease to be legal under the Hindu law whén the debt has become 
barred under the statute law? ‘If the Hindu law authorises a limited female owner 
to incur.debt for ceftain purposes and also authorises her to alienate properties for 
the payment of that debt, the authority, cannot bé said to have come to an end 
simply bécause the enforcement of payment of that debt had become time-barred.” 
The correctness. of the conclusion has been doubted in a later decision of the same 
High Court in Dulhin Sunderbati Kuer v. Sukhdeo Singh®. In the report of the case 
under review, it is stated, presumably by oversight, that the doubting has been 
done in Harakh Sonar v. Gopi Krishun®. This last is a decision not of the Patna High 
Court but of the Allahabad High Court. Secondly, it is a case under Order 21, 
rule g5, Civil Procedure Code, and contains no reference to Darog Rai’s case4*. In 
Sheo Ram Pande v. Sheo Ratan Pande®, it has been held consistently with the earlier 
Allahabad view as to the-scope of legal necessity and other considerations that a 
mother succeeding to her son’s estate cannot alienate any part of it to pay off a 
time-barred debt of her husband. The Court (Gokul Prasad and Stuart, JJ.) 
observed : “ The utmost extent to which the Hindu law has gone in this matter 
is that a son is under a pious duty to pay his father’s debt, and also that a sonless 
widow can alienate her husband’s estate to pay off her husband’s debt .. . . and 
there is no authority which lays down that a mother is bound to pay her son’s debt 
and can validly alienate the estate which has come to her by inheritance from her 
son at his death.” Following the line of reasoning in this case, the case under 
review has held that a mother succeeding to her deceased son’s estate is not com- 
petent to alienate the property to discharge a time-barred debt of her son. 


AJMER SINGH v. STATE OF Punyas, (1953) 1 M.L.J. 376. (S.C.). 


The value and importance of the provision contained in section 342 of the 
Code of Criminal Procedure have been expoundéd in more than one decision. In 
Dwarkanath v. Emperor’, the Judicial Committee indicated that the examination 
of the accused under section 342 should be in every way proper. The Supreme 

‘Court considered the matter in Tara Singh v. The State’, and pointed out that the 
object of the section is to afford the accused a fair and proper opportunity of 
explaining the circumstances which appear against him and that the questioning 
must .be fair and couched in a form which even an ignorant and illiterate person 
can understand and appreciate. Bose, J., observed: “It is important A 
that an accused should be properly examined under section 342, and, as their 
Lordships of the Privy Council indicated in Dwarkanagh v. Emperor®, if a point in the 
evidence is considered important against the accused and the conviction is intended 
to be based upon it, then it is right and proper that the accused should be questioned 
about the matter and be given an opportunity of explaining it if he so desires. This 
is an important and salutary provision and I cannot permit it to be slurred over.” 
The learned Judge went on to state: “Section 342 requires the accused to be 
examined for the purpose of enabling him to explain any circumstances appearing 
in the evidence against him. Now it is evident that when the Sessions Court is 
required to make the examination under this section, the evidence referred to is the, 
evidence in the Sessions Gourt and the circumstances which appear against the 
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accused in that Court. It is not therefore enough to read over the questions and 
answers put in the Committing Magistrate’s Court and ask the accused whether 
he has anything to say about them.” *The Supreme Court once again emphasises 
the observance of this rule in the instant case. It is stated: “The Sessions: 
Judge did not even take care to ask the accused the routine question whether ethe 
. statement made by him in the committal Court was correct. As if hard pressed 
for time, he simply asked him whether he had made that statement read out to 
him in the committal Court, and was satisfied with an answer in the affirmative? 
The second question asked is ‘ofa general character and does not satisfy the require- 
ments of section 342, Criminal Procedure Code. We are of the opinion that when 
the Sessions Judge is required, by that section'to make the examination of the 
accused, his duty is not discharged by merely reading over the questions and answers 
to the accused put in the committing magistrate’s court and by asking him whether 
he has to say anything about them. It is not sufficient compliance with the sec- 
tion to generally ask the ‘accused that having heard the prosecution evidence what 
he has to say about it., The accused must be questioned separately about each material 
circumstance which is intended to be used against him” (italics ours). This instant 
decision is also of interest in so far as it lays down that every error or omission 
not in compliance with the provisions of section 342 does not necessarily vitiate » 
a trial and where the defective procedure in not complying with section 342 has 
not occasioned any prejudice to the accused the trial is not bad. ' 





Ramayya v, VENKATACHELLAMMA, (1953) 1 M. T 572 ; ABDUL Rau; MAN 
SAHIB v. MUHAMMAD SADIQ, (1953) 1 MLL. 795 (F. ; 


The Arbitration Act provides in Ch. II for seas without the interven- 
tion of the court ; in Ch. III for arbitration with the intervention of the court where 
there is no suit pending ; and in Ch. IV for arbitration in suits through the court. 
The Act’does not however provide for arbitration in pending suits except through 
court. The proviso to section 47 ‘has enacted that “an arbitration award other- 
wise obtained may with the consent of all parties interested be taken into con- 
sideration as a compromise or adjustment of a suit by any court before which the 
suit is pending ”. The scope of the provision had been the subject of a conflict 
of judicial opinion. ‘In .Subbaraju v. Venkataramaraju1, which was a case prior to 
the Arbitration Act of 1940, it had been held by a Full Bench of the Madras High 
Court that an award in a private arbitration in a pending suit can be regarded 
as an agreement for compromise and form the basis of a decree under Order 23, 
rule 3 Civil Procedure Code even if the parties did not accept it. The law so stated 
was held to be unaffected by the Arbitration Act of 1940 and it was held that there 
was nothing in the proviso to section 47¢of the’ Act precluding antecedent consent, 
Arumugha, Mudaliar v. Balasubramania Mudaliar?. This decision was followed in Palani- 
andi Chetti v. Kandappa Goundan®, as a binding authority and again in Pagammal v. 
Kast Goundan*. A different view was taken in a number of decisions cf other High 
Courts.. In Indarmoni v. Nilamoni5, the Orissa High Court took the view that consent 
to the reference was, not suffigient to make the award an adjustment within the 
meaning of Order 23, rule 3, Civil Procedure Code but that consent to the award as 
pronounced should exist if it is to be regarded as a compromise within the meaning 
of that provision, In Raghunandan Raicv. Sukhlal Rais, the Patna High Court held 
that under the proviso to section 47 of the Arbitration Act it was not open to the 
court to record any arbitration award under Order 23, rule 3, Civil Procedure Code 
as an adjustment or compromise in a pending suit, if objection is made by any party 
to the suit to so recording.it. It was pointed out that where one of the, parties 
‘applies for a decree in terms of the award but the other party denies the allegation 
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of settlement by the award and pleads that the award is illegal, the matter ceases 
to be governed by Order 23, rule 3, Civil Procedure Code and the proviso to sec- 
‘tion 47 of the Arbitration Act will not ent&le the court to pass a decree in terms 
of the alleged award. Ih Fugaldas Damodar Modi v. Pursottam', the’ Calcutta High 
. Court laid down that the joint consent of all parties interested is necessary at the 
point of time when the court takes the award into consideration as a compromise 
or adjustment, that the proviso to section 47 does not make the award ‘enforceable 
as an award proprio vigore but only enables its recognition for a limited purpose 
by consent, and that where such consent is withheld i¢ cannot be recognised even 
for that limited, purpose. The matter is expressed in Xeauddin v. Abdur Rafique?, 
somewhat as follows: The consent that is required under the proviso to sec- 
tion 47 is a consent to the court taking¢the arbitrator’s award into consideration 
and is not a consent expressed by the parties out of court to be bound by the award. 
It follows therefore that unless all the parties have consented in court to the matter 
in dispute being referred to arbitration and to be bound’ by any award that may 
be passed the court will have no jurisdiction to treat the award as an adjustment 
of the suit and record it under the proviso. 


In the first of the cases under notice, the existence of different views as to the 
scope of the previso to section 47 was noticed, and the decision in Arumugha Muda- 
liar’s case®, was distinguished as a case where the original award signed by all the 
arbitrators was produced before the court unlike in the instant case. It was held 
that when in a private arbitration in a pending suit without the knowledge of the 
court, arbitrators begin to differ from each other, if not begin to quarrel with each 
other, another dispute is in consequence created and the only course open to the 
court is to ignore.the arbitration and decide the suit on its merits. In the second 
of the decisions under notice, a Full Bench of the Madras High Court has over- 
ruled Arumugha Mudaliar’s case? and held that under the proviso to section 47 of the 
Arbitration Act, an arbitration award obtained otherwise than in proceedings 
taken in accordance with the Act cannot without more be recognised as a compro- 
mise or adjustment of the suit, that no decree can be passed thereon under Order 23, 
rule 3, Civil Procedure Code, but if after the award is made the parties thereto 
agree to accept it, that will be a compromise and a decree based thereon could be 

" passed under Order 23, rule 3. Thus the law on the matter in Madras has been 
brought into line with that in the other provinces. 


Tue GANGA ELECTRIC SUPPLY Co., LTD. v. STATE OF BHAR, (1953) 1 M.L.J.. 
605 (8.C.). 


Arbitration clauses are often found in contracts. The true nature and function 
of such clauses have often been misunderstood. An arbitration clause is quite 
distinct from the other clauses. It is not a stipulation in favour of either party, 
It does not impose on one of the parties an obligation in favour of the other. It 
embodies the agréement of the parties that if any dispute arises with regard to the 
obligations which the one party has undertaken to the other, such dispute shall be 
settled by a tribunal of their own constitution. Arf there is also this material 

. difference that, whereas in an ordinary contract ‘the obligations of the parties to 
each other cannot in general be specifically enforced and breach of them only 
results in damages, the arbitration clause can be specifically enforced by the machi- 
nery of the Arbitration Acts. Law permits the parties to a contract to include 
in it as oné of its terms a provision to refer to arbitration disputes which may arise 
in connection with it. Courts in England enforce such a reference by staying 
legal proceedings in respect of any matter agreed to be referred if satisfied that 
there was no sufficient reason why the matter should not be referred in accordance 
with the submission—see section 4 of English Arbitration Act, 1889. In India, 
similar provision has been made in section 34 of the Arbitration Act of 1940. That 
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section enacts that where any party to an arbitration commences any legal pro- 
ceedings against any other party to the agreement in respect of any matter agreed 
to be referred, any party to such legal proceedings may apply to the judicial autho- 
rity before which the proceedings are pending to stay the proceedings. Stay is 


permissible only if such proceedings are in respect of any matter agreed to be . 


referred. The decision of the House of Lords in Heyman v. Darwins Lid.,1, is highly 
instructive on this matter. It was pointed out by Lord Macmillan that where 
proceedings. at law age instituted by one of the parties to a contract containing 
an arbitration clause and tlte other party, founding on the clause applies for a stay, 
the first thing to be ascertained is the precise nature of the dispute that has arisen 
and the next question is whether the dispute is one which falls within the terms of 
the arbitration clause. Viscount Simon, L.G., said: “ The answer to the question 
whether a dispute falls within an arbitration clause in a contract must depend on 
(a) what is the dispute, and (6) what disputes the arbitration clause covers.” In 
Monro v. Pognor Urban Gouncil*, it was pointed out by Bankes, L.J., that “we 
must first of all see what the matter in question in the legal proceedings is, and then 
consider whether it is within the scope of the submission.” The Lord Justice added : 
“ The only point is whether the claim which is brought—whether it is good, bad, 
or indifferent—comes within the submission to arbitration.” No stay could be 
- granted if this fundamental requirement is not satisfied. In Gauri Shankar & Sons 
vi Union of India’, it was recognised that once it is conceded that a matter is covered 
by the arbitration agreement, the Court should lend its weight to the enforcement of 
the agreement. It was also held that where there was an agreement between the 
parties that in the event of any question or dispute arising under the conditions 
mentioned or in connection with the contract the same shall be referred to the 
award of the arbitrator, and the appellant brought a suit for defamation to which 
the other party pleaded the agreement in bar of trial, the suit was not barred, as 
the claim was one in tort. In the instant case, a dispute had arisen between ‘the 
Gaya Electric Supply Company and the Government of Bihar over the revocation 
of a license held by the company for the supply of electric energy. An agreement 
was arrived at which contained an arbitration clause : “ In the case of any differerice 
or dispute between the parties over the valuation as arrived at by the Government 
and that arrived at by the company, such difference or dispute .. . shall be 
referred to arbitration.” Subsequently the company had brought a suit alleging 
that the Government had failed to make the valuation either within the time origi- 
nally fixed or within the extended perjod, time being of the essence of the contract, 


.and that there was a breach of the agreement. There was no claim in the suit ` 


for valuation or for payment of compensation. It was held by the Supreme Court 
applying the principles set out supra that the terms of the arbitration clause were 
very narrow and invested the arbitrator with jurisdiction only on the question of 
valuation ; so much so, questions relating to' the breach of the agreement or its 
recission were beyond’ the reach of the clause. - 
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NOTES OF RECENT CASES. 


Rajagopalan and Chandra Reddy, FF. eg Pakkiri Kakaa Inre- 
27th January, 19583. ~- Referred Trial No: rrg of 1952. 


- Criminal Trial—Practice—Murder—Accused found in possession of properties. found’ 
on ike body of: the murdered person at the time of the murder-—Inference of guilt—Duty to offer. 
explanation consistent with innocence of the accused—On whom rests. ~ 


It is seen from decided cases that the basic principle is that if an ener 
person is found in the possession of articles which were obtained as a result of robbery 
and these articles belong to a person who was murdered and are proved to have been’ 
on the body of the murdered person at the time of murder, and there is no expla-' 
nation for the possession of those properties, an inference could be drawn that 
either he took part in the murder or he was privy to it. The only divergence of’ 
judicial opinion is with regard to the question whéther the explanation for possession- 
should be given by the accused himself or whether it is the duty of the Court to’ 
see if there can:be other rational explanations for the possession consistent with the: 
innocence of the accused as could be gathered from the evidence on ‘record. 

K. S. Naidu, S. A. Sundaresan and C. Rajaraman for Accused. : 

_The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


R.M. . š Convictions and sentences confirmed. ; 


Ramaswami, Je aot Vaithilinga Udayar v. Euppuswain Udayar and others.: 
. 27th February, 1953. \ S. A. No. 111 of 1949. 


Transfer of Property Act IV of 1882), section 60-——Clog on rodnim LGR of- 
redemption fixed as_a long period—If amounts to clog on redemption. i 


_ A mortgagee cannot when he is lending his money and taking his security: 
enter into an, ‘agreement the effect which would be that the mortgagor should. 
have no equity of redemption. But there is nothing to prevent that being done 
by an agreement which in substance and in. fact is subsequent to ‘and independent 
of the original bargain. So if there is.a cluase in the mortgage bond which would - 
materially interfere with. the mortgagor’ s ability to redeem, the clause can have no. 
legal effect. : 

The mere’ fact that the term of redemption fixed is a long one is no ground for: 
holding that the agreement is bad and should be relieved against. 


M. $ Venkatarama Aiyar for Appellant. 
„Respondent not- represented. : , Uta 
RM. _. : i j Appeal allowed. 


NRC 
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Rajagopalan, 7. The Provincial Govt. of Madras 


27th February, 1953. : A © v. Kode Lakshmi Devamma, 
` ` Appeal No. 259 of 1952. 


Court-Fees Act (VII of 1870)—Suit for declaration that property attached by a criminal 
Court belongs to the plaintiff—Court-fee payable—Ariticle 17 (a) (i) of Schedule II. ° 


A suit contemplated by section 88 (6-D) of the Criminal Procedure Code 


is a suit to obtain a declaratory decree where no tonsequential relief‘is prayed within - 


the meaning of Artide 17 (a) (1) of Schedule II of the Court-fecs Act. Neither 
Article 17 (1) of Schedule II, nor section 7, clause (iv) (c) nor Article 17 (b) of 
Schedule II will apply in such a case. 
The Government Pleader"(P. Satyanarayana Raju) for Appellant. ` 
_ P, Somasundaram and A. L. Narayaha Rao for Respondent. 


R.M. i i Deficit Court-fee directed to be paid. 
Krishnaswami Nayudu, F. Palani Sri Dandayuthapani Devasthanam 
5th March, 1953. ; . wv Mohammad Gani Rowther. 


A.A.O. No. 317 of 1951. 


Madras Agriculturists’ Relief Act (IV of 1938), section 3 (v) and section 9>—Creditor— 
Lf includes a religious institution—Improvements— What are—Costs of a s-i! to recover possession 
of mortgaged property—If could be recovered as an improvement. 


Creditor is not as such. defined in the Act, but it is mentioned in section 3 (v) 
as to include his heirs, legal representatives and assigns. In the absence of any 
definition as such of a creditor, the ordinary dictionary meaning of the word ‘ credi- 
tor’ should alone be taken into account and ‘creditor’? means one to whom a 
debt is owing and the debt may be owing to an individual or to an institution, 
An ‘ Agriculturist? has been defined as only to refer to a person and a person is 
one who has already been defined in the Act as not to include a “body corporate, 
a charitable or religious institution or an unincorporated company or association. 
There is no such restriction that the creditor should be a person or an individual 
and not a body corporate, a charitable or religious institution or an unincorporated 
company or association. : 


The definition of the word ‘ person’ in the Act has been necessitated by reason 
of the scope and object of the Act and also by reason of the word ‘ person’ being 
understood to include not only individuals but companies and associations as well 
under the General Clauses Act. There is no provision in the Act which expressly* 
or impliedly restricts the meaning of the word ‘creditor’ to an individual and 
which can be held to exclude any institution or a public company or a body cor- 
porate, A religious institution like the Sri Dhandayuthapani Devasthanam is a 
creditor within the meaning of the Act. 

The improvements referred to in section g can only be improvements to the 
mortgaged property as are cgntemplated under section 63-A (2) of the Transfer 
of Property Act, i.e., in cases where improvement becomes necessary to preserve 
the property from destruction or deterioration or to prevent the security from 
becoming insufficient or was made iñ compliance with the lawful order of any public 
servant or public authority, the mortgagor shall be liable to pay the cost of such 
improvements. The costs of a suit instituted for recovery, of possession of the’ 
property could not, in any view, come within any of the purposes mentioned in 
section 63-A (2) and cannot in any view of the case be considered an improvement. 

M. Seshachalapathi for Appellant. a 

K. S. Naidu and V. Venkatesan for Respondent. 


e 


R.M. , e Appeal dismissed, Memo of . 


objections allowed, 
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Chandra Reddy, 7, ; Ramamoorthi Nadar v. Nallakattalam Pillai. 
11th March, 1953. _A.A.A.O. No. 45 of 1950. 


Limitation Act (IX of 1908), Article 1828 Explanation 1—Scope of—JFoint decree 
granting alsa separate reliefs against some defendants—Execution of joint decree—If keeps 
alivé the separate reliefs. ` 


Where there is a decree against all of several defendants jointly and in addition 
separate reliefs are given against some defendants, the decree is one passed jointly 
within the meaning of the latter part of paragraph 2 cf Explanation 1 to Article 182 
of the Limitation Act and execution taken against one or more defendants in respect 
of any portion of the decree keeps alive the decree against the other defendants 
even with regard to the separate reliefs granted agAinst them; in other words, 
to attract the provisions of this Explanation, it is not necessary that all the reliefs 
granted against the defendants should be joint or that the reliefs put in execution 
in the earlier application against some of the defendants. should be the same as 
those sought to be exccuted in the subsequent applicatioyi. 


S. V. Venugopalachari and S. Venkatesan for Appellants. 
U. Somasundaram for Respondents. 


R.M. i Appeal dismissed, 
Ar ; No leave, 

Govinda Menonand ' Sri Meenakshisundareswarar, etc., Devas- 
Basheer Ahmed Sayeed, FF. : thanams v. N. Subramania Bhattar. 
11th March, 1953. <5 : Appeal No. 611 of 1948. 


Religious .Endowments—Temples—Position of archakas vis-a-vis irustees—Power 
of executive officer or trustee to regulate the distribution of the income by sale of archana tickets 
—Section 50, Madras Hindu ‘Religious and Charitable Endowments Act (XIX of 1951)— 
Effect. " 


- There is nothing illegal or contrary to law, in the introduction of the ticket 
system for archanas by an executive officer of a temple whereby the proceeds of 
the collections are to be shared between the archakas and the temple. 


The position of an archaka, though he may have a hereditary tenure in the 
office, is essentially that of a servant. The trustee is the representative of the 
. temple and the .archaka must be subject to his disciplinary authority. Even 
if the servants of a temple, or other adherents of the institution have'a legal right 
to perform a certain ceremony, or receive emoluments for its performance, it is 
‘within the powér and jurisdiction of the managing authorities of the temple to 
regulate the exercise of such rights for the welfare of the institution and for the 
due and decorous conduct of the ceremonies. 


Section 50 of the Madras Hindu Religious and Charitable Endowments Act 
1951, Madras Act XIX of 1951, has now made it clear that the trustee has the power 
to fix fees for archanas and determine their apportionment. This section Jays 
down that notwithstanding any decree or usage to tke contrary, the trustee of a 
temple shall have power, subject to such conditions as the commissioner may, by 
general or special order, direct, to fix fees for the performance of archanas and 
to determine what portion, if any, of such fees shall be paid to the archakas or 
other office holders or servants of the temple. Therefore, apart from the statute, 
the question as to whether the trustee has the power to fix fees for the performance of 
archanas, would be purely academical hereafter. i 


. (1952) 2 M.L.J. 255 (S.C.) and LL.R. 35 Mad. 631, followed. 
K. Kuttikrishna Menon and D. H. Nambudripad for Appellant. 
R. Gopalaswami Aiyangar for Respondents. l 


R.M. Order modified—Case remanded. 
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“ Gobinita- Minin ond Raja Rajeswaran U. Somasundaraia Moopanat. 
‘Bastar Ahmed ‘Sayeed, Hh... JA Now: 1513 of 948. 
« -I9 March, 1953. aways gio a A 


-` Madras -Estatés Land Act (I of 1908), sections 3 (2) (d) and (19)— Estate "4, Test 
to o determine — Mokhasa "Meaning of. 


“The crucial’ test for finding out whether the subject-mtater ofa Toni falls 
within the definition of an “ estate” in section 3 (2) (d) of the Estates Land Act 
is whether at the tint of the grant the subject-matter was a whole village or only a 
“part of a village. If at the time of the grant it was only a part of a village, then 
‘the amending Act of 1945 makes no difference to this and. such a part would not. 
be’ ani ‘ “estate ” ? witHin the méaning of the term. 

; The definition of “ village ” in section 3 (19) cannot be incorporated into the 
definition of an “ estate’ in section 3 (2) (d) of the Act. 


“The word “'mokhasa ” means a village or land assigned to an individual either 
rent-free or at a low quit rent, on condition of service. It seems therefore that the 
mere description of the term' “ mokhiasa ” “would be sufficient to show tiat the. 
ae was of an entire village. ee 

 Gase-law discussed. 


Be, Somasundaram and T. K. Subramania Pillai for Appellant. 


G. R. _ Jogadisan, for Respondent. ... R E 
l CRM: A EE -> ite allowed, 
`: Satjanarayana ao, p . Gomatht Ammal v. Krishna ‘Aiyar. 
7 „2th March, 1953. o.o’ . S5. A. No. 1685 of 1949. 


Transfer of Property Act (IV of 1882), Saskian m 0 — Ere 
tutant of a document—If could be an attesting witness also. i 


A party to a document could not be a valid attesting witness also for the same 
sddciment:. There is no ‘decision which’ has gone to the Jength of upholding that 
the ‘executant himself of a document could “be a valid attesting witness to that 
document. . Merely because the execution of a document was done by a Power | 
of. Attorney Agent.on behalf of his Principal, the principal cannot be deemed to be 
‘a.different person for the purposes of being an attesting witness to that document 
and i in law the, principal is treated as the executant of the document though the 
‘act was done by somebody on his behalf. The analogy of cases where the’ scribe 
who puts the marks of an illiterate executant becomes incapable of being the.attesting 
witness also’.could equally apply to such a case. 49 Cal. 438, followed ; L.R. 
7 Q. B. 516 referred. In the Transfer of Property Act, as it stood before the Amend- 
ing Act ‘of '1g26, there was no definition.of the word & attestation.” The definition 
was introduced by the amending Act of 1926, and has also been made retrospective 
in’ ce esas : 


L 


, A. Subramania Ayyar for, Appellant. 


A ae V. Balakrishnan for Respondent. © ; eoo 
o ORM, : — l „Appeal allowed. No leave: 
“-Rajagopalan, J. ; ` Sri Vinaitheertha Vinayagar Arudhra Sabha d. 
26th March, 1953. ` ' Sri Vinaitheertha eye Temple by its’ Trustees. 


oe C. C. C. A. No.. 105 of 1950, 
° Madras’ Hindu Religious and Charitable Endowments Act (XIX of 1951), section 84 
—Scope of —Nature of suits barred under. 


Where in substarice and in form’ a suit was for’ a declaration, that the suit 
property constituted a specific endowment, a suit for such a relief was barred by 
section 84 (1) of thé Madras Hindu Religious and Charitable Endowments Act; 19 5% 


„ NK. Mohanaranga Pillai and N. K. Pattibaraman for Appellant. 
““P, ‘Srinivasa’ ‘Aijangar for Respondent. j 
R.M, . = Appeal allowed. 


Rajamainar, ie TISA ; Mallikharjuna Rao. z 
27th March, 1953; 1% š: Tripura Sundari alias Aninant. 
7 S.A. No. 1157 of 1949. 


5 Madra Agriculturist Religf ‘Act (Vv F 1938)— Earlier promissory notes renewed for 
Jull amount on the unscaled basis—Suits on subsequent promissory notes—Right of agen 
_ to plead failure of consideration to the extent of the excess as per the Act. 


pa 


‘Where promissory notes executed prior to the commexcement of the Madras 
Agriculturist? Relief Act, 1938 were renewed subsequent to the Act for the full 
_amounts due’ under the earlier notes without taking into account the statutory 
reduction of the liability thereunder, it is open to the debtor to take the plea that 
ithe subsequent, promissory note sued on*was not supported by consideration to the 
extent which is in excess of what was due on the basis of the Madras Act IV of 1938. - 
‘The plaintiff in such a case cannot recover anything more than what would be 
found due and propérly’ payable under the prior note after applying the prove 
sions of Act IV of 1938. 


; _. Unreport ted decision in A.S. No. 290 of 1944 followed. 
EG, ‘Rama Rao for Appellant. - ae 4 


b x z i r Ea A 
UK. Bhimasankaram for Respondent. a“ balers ` it 


CRM. ` PaE a RE T Sort — f U N Decree radi 
‘Panichapakesa Ayyar, ij: ae "2" OUN Sambamurthi v. Ramakrishna Rao. 
2th March,’ 1953. a A. O. Nos. 549 of 1950 and 271 ‘of 1951. 


Madras Agriculturists? Relief Act Uv of 1938), section 19, Proviso—Scope—Payment 
by non-agriculturist a deo hie could be taken advantage of by the se laa 
judgment- debtor. i 


‘There is nothing in ihe proviso to section 19 of Act IV of 1938 to aio ae 
payment by a non-agriculturist judgment-debtor to be deducted from the scaled 
‘down amount due. by. an agriculturist judgment-debtor. This. Act makes the 
non-agriculturist judgment-debtor pay up the whole debt on the unscaled basis, 
and gives ‘the agriculturist. judgment-debtor the great indulgence of scaling down. 
‘So no payment bya non-agriculturist judgment-debtor can. be taken advantage of 
by an ‘agriculturist judgment-debtor (apart from costs, under the proviso) unless, 
such payment :together with any payment made by. the agriculturist judgment- 
debtor has wiped out the debt on the unscaled basis. 


P. Sémasundaram for Appellant in A. A. O. Mo: 549 of 1950 and respondent in 
pee OC NR Th By eet 


“D. P Narayana Rao for Respondent in A. A. O. No. 549 of 1950 and ‘Appellant 
aed, ‘A: Q.. Noa 271 of 1951. `) 3 


RM. KELO —— Appeal allowed in part.. Dita modified. 
"Bashes Ahmed Sayeed, Z ete E a w A Pichukuppu Iyer, v. Thangachai 
E "> jth March, 1953" S a aera - Ammal, 


` C.R.P. No. 2065 of 1951, 
-Practice-—~Judgment silent about costs—Inelusion of costs in. the decree—Enforceability. 


‘It is a well known rule of law that a decree should be in accordance with the 
‘judgment. ‘Where there is no specific direction in a judgment making provision 
for costs of a successful plaintiff as against any particular defendant, the plaintiff 
cannot recover costs from that defendant-by. the mere inclusion of the item of costs 
in the decree which is drafted by the officer of. court, | 


T. R. Venkataraman for Petitioner. 
“+ "T. S. Kuppuswami Aiyar for Respondent. 
R.M. ` i ——— ' - Petition allowed. 


Satyanarayana Rao, F. . l Seshadri Reddi v, Sundararami 
goth March, 1953. Reddi. 
e - . S.A. No. 1763 of 1949. 


; Civil Procedure Code (V of 1908), section Jasne of—Application for rateables— 
Time Sor—How to be computed.. 


` When there is leave to bid and com the assets are deemed to have been 

- received on the date of the sale and not 15 ‘days thereafter for the reason that the’ 
set-off implies the receipt of the assets. But that is, however, subject to the provisions 
of section 73 of the Civil Procedure Code and ‘the decree-holder in such a case 
has to bring into court for the benefit of the rateable decree-holders the sum due 
to them provided their applications were made befors the receipt of the assets, ie., 
before the date of sale. The bringing in of the money for distribution to the 
rateable decrce-holders does not mean that there is a fresh receipt of the assets so 

as to extend the period for making applications for rateables. 


V. V. Raghavan for Appellant. 
V. Vedantachari for Respondents. 


R.M. —_——. Appeal allowed. No leave. 
Govinda Menon and M.L.R.M. Lakshmanan Chettiar (deceased) 
Basheer Ahmed Sayeed, JF. v. P.L.S.P. alias Sm.P.L. Malayandi Chettiar. 


gist March, 1953; A. A. O. No. 97 of 1948. 


Practice—Execution—Step-in-aid—Appeal sla order raising attachment in execution 
—If step-in-aid. 


_ There can be no dispute whatever that an appeal is a continuation of the 
proceedings in the original Court and the moment an appeal -has been lodged and 
entertained by a superior Court, the finality attached to the decision of the Subordi- 
nate Court is thereafter set at large and the decision in the proceedings is the ulti- 
mate and final conclusion arrived at by the Appellate Court. It does not matter 
as to who figured as the appellant before the superior Court because whosoever 
invoked the superior forum it is only the final result that matteys and not the party 
at whose instance the Court’s powers were invoked. An appeal to a superior Court 
to set aside an order of a Subordinate Judge raising an attachment ordered earlier, 
is an application according to law to take a step-in-aid of the exccution of the 
decree. It is also an application to the proper Court for, when an application 
for execution is dismissed by the lower Court, the appellate Court is the proper, 
and indeed, the only Court which can then exccute the decree. 


R. Gopalaswami Ayyangar for Appellant. 


K. Parasursm Ayyar for Respondent., . 
RM. >: ———— Appeal allowed, Case remanded. 
Ramaswami, F. : i Murugesa Konar v. Karuppiah 
31st March, 1953. Konar. 


C.R.P. No. 490 of 1952. 


Court- -fees Act (VII of 1870), section 7, clause (v) (e) and Article 17 (vt), Schedule II-— 

* Matam’.—If marketable property—Suit to recover possession of ‘ Matam’—Ad valorem 
court-fee—If leviable. 

` The principle for “etermining the market-value of property under the Court- 
Fees Act, as under the Land Acquisition Act, is that the things have to be taken as 
they stand at the time, and as there can bı no market for a temple as such, there 
can be no market value for it, and the principle of valuation based on the value of 
the materials composing it is erroneous. 

Once it is not marketable then it is not proper to say that ad valorem court-fee 
should be paid. The term `“ market price” shows that there must be a willing 
buyer and a willing seller. It is difficult to contemplate a willing buyer for a. 
Matam because it is not considered auspicious or propitious to buy a Matam as a 
house and treat it as a house. 


4 $ ry 


Hence a suit for recovery of such ‘properties by a person claiming as a trustee 
falls under Schedule I, Article 17 (vi) of the Court-fees Act. 

C. A. Seshagiri Sastri for Petitioner. ° 

.The Government Pleader (Feosapanarayans Raju), V. Seshadri and KS. Rama- 
musthi for Respondents, 

.M. Petition allowed. 
Ramaswami, F. Kunhi Sankara ee v. Venkappa Begatta. 
1st April, 1953. 3 C.R.P. No: 705 of 1952. 

Civil Procedure Code (V of 1908), section 10—Mandatéry—A pplicability—Test. 

The provisions of section 10 of the Code of Civil Procedure are mandatory 
and leaves no discrction to the courts in respect of stay of su’ts-when the circumstances’ 
are such as to invoke the operation of date ction. It is not necessary for the appli- 
cability of the section that the subject-matter and cause of action should be the same. 
But what is essential is that there must be substantial identity between the matters 
in dispute and parties in the earlier and later suits. 

T. Krishna Rao for Petitioner. ° 
Respondent not represented, 
R.M 





.M. or Revision allowed, 
Ramaswami, F. Rangaswami Pillai and others v. Sri- 
. ist April, 1953. rangam Municipal Council. 


C.R.P.S. Nos. 1348 to 1375 of 1949. 


Contract Act (IX of 1872), sections 15 and a aa 72—If controlled . 

by definition in section 15. . 
It is well settled that the term ‘ coercion’ in section 72 of the Conirct Act is, ` 

used in its general and ordinary sense, its meaning not being controlled by the 
definition given in section 15 of the Act. 

If it had been intended that the definition of the term for the purpose of section 
72 should be found.in section 15 it might have’ been expected that the definition 
should find a place in section 2 of the Act, which is the So a clause. 

K. Srinivasan for Petitioners. 

T. R. Srinivasan for Respondent. 


M. se : . Petition dismissed. 
Govinda Menon, and . The President, Hindu Religious Endowments 
Basheer Ahmed Sayeed, FF. Board, Madras v. Venkatarama Ayyangar and others, 
and April, 1953. A. A. O. No. 540 of 1949. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1921), section 

9 (xi-a)—Specific endowmenits—-When can be treated as religious endowment— Kattalai”? 
. —Meaning of. 

- In order to bring the poor feeding dong i in connection with a religious ceremony 

. in a temple within the term ‘kattalai’ as a.specific endowment it is neecssary 

that the feeding should be done in a temple or mutt. If it is conducted outside 

the precincts of a temple either in a private building or in a public building it would 

- not come within the meaning of ‘ kattalai’ as a specific endowment. Hence in 


` , the case of a charity not conducted within the templesprecincts the kattalai or trust 


cannot be said to be a specific endowment as defined in section 9 (xi-a) of the Act. 
M. Chockalingam for Appellant. 
S. Rangaswami Aiyangar and T. R. Srinivasa dae for Respondents, 
R.M. Appeal dismissed . 

Meck, T: ; Veeraraghavamma v. Padmaraju. 

and April, 1953.. A. A. O. Nos. 203 of 1951, 234 of 1950. 
i and 324 of 1950. 

Provincial Insolvency Act (V of 1920), section 54—Aci of insoluency—Petition by 
ereditor— Three. months from date of transfer—How computed. 

For the purpose of sestion 54 of the Provincial Insolvency Act, the date of the 
transfer is the date of the registration of the document and not the date of its exe- 
cutiori, and the transfer canot be ante-dated by the operation of section 47 of the 
Registration Act which lays down that a registered document shall operate from 
the time which it would have commenced “to operate if no registration thereof 
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7 has been required or made and not from the time of its registration. It is the 
registration of a sale deed which not only completes it and makes it valid, but 
also gives notice to the alienees of the fagt of the alienation. It would be manifestly 
inequitable and unjust to debar a poecttor from founding a petition on an act of 
insolvency alleged under section 54 of the Provincial Insolvency Act within three 
months of the registration of the document when alone he may have become aware 
of it, and to dismiss his petition on the technical ground that the act of insolvency 
was not within three months of the date on which. the I. P. was filed reckoning 
from the daté of the presentation for registration or date of execution. ` l 

K. Umamaheswaran, C. S. Prasada Rao and K. Ramamurthi for Appellant. ” 
K. Venkataramana , M. Natesan, D. Narasaraju and K. B. Krishnamurthi for Respon- 
F . e 


‘dents. > 
R.M. -_— Appeal dismissed. 
[FULL BENCH. ] K.T.M.T.M: Abdul Kayoom and Hussain 
Satyanarayana ‘Rao, ` Rajagopalan Sahib v. The Commissioner of Income-tax, 


and Balakrishna Aypar, Ff. ae . Madras. 
and April, 1953. ` - Case Referred No. 57 of 1950. 

_  Income-tax Act (XT of 1922), section 10—Revenue  exepnditure—What is—Capital 
and Revenue expenditure—Tests to determine. : TER 

If an amount is spent for starting a business, or if the business is already 
existing to extend and xpand. the business or even if it be to replace substantial 
machinery, and other equipment of the business, it would undoubtedly be a 
capital expenditure. Another principle is to find out whether the expenditure 

-js in relation to the fixed or circulating capital. In the former case, it will be 
expenditure of a capital nature while.in the latter it will be revenue. Fixed 
capital is what the owner turns to profit by keeping it in his own possession while’ 
circulating capital is what he makes profit of by allowing it to rotate in the business. 
It all depends upon the nature of the trade, which a person carries on, whether 
the capital employed in the business is fixed capital or is circulating capital. ., 

If goods are purchased as such and not the source from which the goods 
emanated—the material and not the source of the material—the expenditure on 
such. purchase is a revenue expenditure and not.a capital expenditure. Case-law 
(English and Indian) reviewed. 

M. Subbaroya Aiyar for Applicant. 

C.S. Rama Rao Sahib for Respondent. , 

R.M. — Reference answered accordingly, 
Satyanarayana Rao, Je : Venkataswami v. Venkataswami, 

qth April, 1953. ' S. A. No. 1834 of 1950. 

Parinership Act (IX of 1932), sections 11, and 44—Whether section, 11 overrides the 
provisions of section 44—Right to seek dissolution of a partnership through Court—Statutory 
remedy—lf could be varied by contract between the parties. ; 

Under section 11 of the Partnership Act, the mutual rights and dutjes of the 
partners of a firm are to be determined by the contract between the parties and , 
such contract may be express or implied. But this is however made subject to the 
provisions of the Act. Hencest is not open to the parties to a partnership to contract’ 
aut of. the. rights conferred by section 44 of the Partnership Act. Section 44, it may” 
be observed, is not made subject to the contract between the parties and gives a 
partnership a right to get dissolved on grounds specified in.the section. Section 11 

. makes the contract between the parties subject to the provisions of the Act, and 
section 44 being one of the provisions of the Act, the contract is undoubtedly subject 
to the right under section 44. -Section 11 of the Partnership Act, therefore, does ' 
not over-ride the provisions of section 44. of the Act. eG 

On a plain reading of the provisions of the Act it is clear that any clause in a 
partnership deed would not in any manner affect the right of the partners to institute ' 
‘a suit for dissolution provided the grounds enumerated in section 44 of the Act exist, 

Ch. Sankara Sastri, T. Veerabadrayya and P. Ramachandra Rao for Appellant. 

D. Narasaraju and K. B. Krishnamurthi for Respondents. : 

- RM. — Appeal disitissed, No leave, 





Ramaswami, 7. Suryanarayana v. Ganesalu. 
20th March, 1953. x S.A. No. 1478 of 1949- 


Hindu Law—Fathers debts—Right of creditor to proceed against the joint family 
property—sSeparate suit against sons—When necessary. 

“If a decree is obtained against the father of a Hindu joint family in regard to a 
Vyavaharika pre-partition debt and there has been a pantition in the joint family 
during the pendency of the creditor’s suit and when execution is taken the father 
is alive, the creditor's remedy in regard to the assets of the joiñt family in the hands 
of the sons is only by means of a separate suit and the creditor must file a separate 
suit and establish the liability in an independent proceeding. But if the debtor 
father happens to be dead, then the creditor can proceed against the joint family 
assets in the hands of the sons under sections 52 and 53, Civil Procedure Code and 
it will be open to the sons in execution proceedings to agitate that the assets in their 
hands are not liable both by reason of the decree debt being Avyavaharika one and 
or on the ground that sufficient assets have been allotted to the father at the parti- 
tion for the discharge of these debts. 

Case-law reviewed. 


K. Mangachari for Appellant. 
N. C. V. Ramanujachari for Respondents. 


R.M. ——- Appeal dismissed. No leave. 
Ramaswami, F. . Mammu Kutti v. Cheria Chathu Kump. 
24th March, 1953. S.A. No. 1527 of 1949. 


Malabar law—Kanom—Nature of—Malabar Tenancy Act, sections 3 (1) and 20— 
Right of Jenmi to evict a Kanomdar—Conditions—Customary rights—If superseded. 


It is now settled that a kanom is an anomalous mortgage within the meaning 
of section 98 of the Transfer of Property Act to which the doctrine of clog on redemp- 
tion would apply, although a contract to grant a kanom has been held to be capable 
of specific performance. In other words, a kanom is a combination of both a mort- 
gage and a lease. A transaction which otherwise fulfils the requirements of a 
kanom as defined in section 3 (1) of the Malabar Tenancy Act does not cease to be a 
kanom simply because the renewal fee calculated according to the provisions of the 
Act comes to nothing. 


The terms of section 20 quite clearly proh#bit any suit being brought for eviction 
of a kanomdar except on any of the grounds specified therein, quite irrespective 
of any contract or bargain between the parties. It is clear that the Act was intended 
to supersede the customary and contractual rights, liabilities and incidents pertaining 
to the various forms of land tenure prevailing in the district to the extent to which 
such rights, liabilities and customs ran counter to the provisions enacted therein. 
There can be no doubt that under the present amended clause (5) of section 20 the 
Jenmi has to prove that he needs his holding bona fide for the purpose of raising 
crops or other products for his own maintenance or for that of any member of his 
family tarwad, tavazhi, etc. The Court is not bound to decree the suit on the 
Jenmi’s statement that he needs the land for his own cultivation. On the other 
hand, the Court is bound to go into the matter and find out whether the Jenmi 
genuinely requires the land for his-own cultivation. The Court has to take into 
consideration all the relevant circumstances placed before it. 


K. Kuttikrishna Menon and V. Balakrishna Eradi for Appellants. 
V. P. Gopalan Nambiar for Respondent. 


R.M. — Appeal allowed, 
Govinda Menon and Basheer Ahmed Sayeed, FF. Matha Gowder v. Kada Gowder. 
27th March, 1953. A.A.O. No. 108 of 1950, 


Civil Procedure Code (V of 1908), section 51, Proviso, clause (b)——-Scope of—Execution 
of decree—Arrest of judgment-debtor—Grounds for. - : 
NRG 
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id 


The proper way of interpreting clause (6) of the Proviso to section 51 of the 
Civil Procedure Code in the light of the punctuations contained in it is that the 
expression ‘ since the date of the decre@’ can govern only ‘has had’. The import 
of the words is that at the time the execution petition was filed, the judgment-debtor 
has the means to pay the amount of the decree and he refuses or neglects to pay.the 
same, or the judgment-debtor has, since the date of the decree the means to pay the 
amount of the decree and’ has refused or neglected to pay the same. ‘The one is the 
antithesis of-the othes. In the former case it is the existence of means in praesenti 
and a neglect or refusal to*pay the decree-amount. In the latter case it was the 
existence of means acquired after the passing of the decree, but the non-existence 
of it at the time of the execution application, and the past refusal or the 
neglect to pay the decree-amount. R 


K. S. Sankara Aiyar and V. Sundaresan for Appellant. 
Messrs. Pais, Lobo and Alvares for Respondent. 


R.M. ———— Appeal allowed. Petition remanded 
Govinda Menon and Basheer Ahmed Sayeed, F7. Ramnad Dt. Co-op. Central Bank 
30th March, 1953. v. Official Receiver of Ramnad. 


A.A.O. No. 554 of 1951. 

Provincial Insolvency Act (V of 1920)—Power of Court to grant injunction against 
secured creditor from enforcing his remedy. 

It is open to the Insolvency Court to see that the interest of the general body 
of creditors are not jeopardised by a secured creditor prosecuting his remedy in other 
proceedings. There is a discretion vested in the Court in the manner of granting 
injunctions, Under section 5 of the Provincial Insolvency Act, the Insolvency 
‘Court, since it has same powers as a civil Court, could, under justifiable circumstances, 
grant an injunction preventing a creditor from selling the insolvent’s property 
which right is disputed by the other creditors in the Insolvency Court. 

The observations in I.L.R. 48 Mad. 750 held to be too wide and Mulla’s 
“* Insolvency,” paragraph 74, held to state the principle correctly. 


K. S. Ramabhadra Ayyar for Appellant. 

C. S. Rama Rao Sahib and R. Aravamuda Aiyangar for Respondent. 

R.M. 
Govinda Menon and Basheer Ahmed Sayeed, FF. Venkata Ramana Rao v. Seshayya. 

6th April, 1953. ' l . A.A.O. No. 596 of 1949. 

Madras Agriculturist? Relief Act (IV of 1938), sections 8 and g—Appropriation 
of payments under—If different. 

Under the Madras Agriculturists’ Relief Act, a creditor is not entitled to retain 
‘payments made after rst October, 1937, towards interest in, excess of the interest 
payable under the provisions of the Act, without adjusting them towards the prin- 
cipal. There is no distinction in principle between a debt to which the provisions 
of section 8 apply and that governed by the provisions of section g. 

' (1953) 1 M.L.J. 267, distinguished. I.L.R. (1951) Mad. 645 : (1951) 1 M.L.J. 
42 (F.B.), followed. . 
B. V. Ramanarasu for Appellant. 


P. Sithikanta Sastri and T. V. R. Tatachari for Respondents. 


Appeal dismissed. 





R.M. — Appeal allowed, 
Ramaswami, J. Proddatur Municipal Council v. Hanumantham. 
6th April, 1953. C.R.P. Nos. 500 to 510 of 1952. 


. Practice-—Dispuje regarding land between a municipal resident and the Municipality— 
Land vested in Municipality—If Municipality is the owner—Government—TIf a necessary party. 


II 


Under section 2 of the Land Encroachment Act the Government are the owners 
of all roads and streets and appurtenances thereto and can vest them in any Munici- 
pality with power to withdraw any such sjreet, etc., from the control of the said 
Municipality. Under section 14 of the Madras Survey and Boundaries Act the 
plaintiff is required to join as parties all persons whom he has reason to believe to 
be interested in the boundary which is the subject-matter of dispute. 


Where there is a dispute between a municipal resident and the Municipality 
and in which the declaration sought is such that in order to be binding, the ultimate 
owner also should be brought on record the Government will ‘be a necessary party. 


The fact that the suit property has been vested in the Municipality does not 
make the Municipality the owner of the land and the proprietorship is retained by 
the Government. 3 ? 


P. Satyanarayana Raju and Y. Rami Reddi for Petitioners. 
K. Kuppuswami, Kasturi Seshagiri Rao and Kasturi Sivaprasada Rao for Respondents. 


R.M. — Petitions allowed. 
Govinda Menon and : Bashyam Achari v. Parthasarathi. 
Basheer Ahmed Sayeed, FF. A. A. O. No. 681 of 1949. 


8th April, 1953. 

Civil Procedure Code (V of 1908), Order 9, rule 13 and Article 164, Limitation Act— 
Due service—Meaning of. 7 

Due service within the meaning of Order 9, rule 13, Civil Procedure Code, 
is not service which is technically and formally correct as basis for proceeding ex parte 
but service which has been effective and which has achieved the object of service by 
bringing the claim against him to the knowledge of the defendant or respondent. 

61 M.L.J. 920, 61 M.L.J. 931, followed and 55 M.L.J. 565, doubted and 52 
M.L.J. 512, Ref. 

D. A. Krishna Variar for Appellant. 


Respondent not represented. 


R.M. — Appeal allowed. Case remanded. 
Satyanarayana Rao and Rajagopalan, FJ. V. S. P. Subramanian Chettiar 
gth April, 1953. v. Commissioner of Income-tax, Madras, 

. C.M.P. No. 10949 of 1952. 


Income-tax Act (XI of 1922), section 66 (1)—Application by assessee to the Appellate 
Tribunal for reference to High Court—Signature of advocate alone—Sufficiency— Authorised 
representative ’—-Meaning of—Appellate Tribunal Rules (1946), rule 2 (i). 


A lawyer or an advocate entitled to appear under section 61 of the Income-tax 
Act before a Tribunal is an ‘ authorised representative’ within the meaning of 
rule 2 (ii) of the Appellate Tribunal Rules, 1946. He would, therefore, be a person 
entitled to sign and present an application under sgction 66 (1) on behalf of the 
assessee as his authorised representative. 


It is not necessary that the advocate should be specifically authorised to sign 
the application by a further authorisation. Nor is it necessary that such an appli- 
cation should be signed by both the assessee and his advocate. 

Obiter —While power is conferred on the Appellate Tribunal to excuse the 
delay in presenting an appeal it is powerless with regard to an application under 
section 66 (1) if it is out of time and there exists a just cause for excusing the delay. 

The Advocate-General (V. K. Tiruvenkatachari) and V. V. Raghavan for 
Petitioner. ' 

C. S. Rama Rao Sahib for Respondent. 

R.M. — Petition allowed. 
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Mack, J. Hindu Religious Endowment Board by its 
gth April, 1953. ites v. P. N. Nallathambi Ayyasami Mudaliar. 
A.A.O. No. 398 of 1950. 


i ` Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 54— 

Powers of Board—Hereditary trustee adjudicated insolvent—Insolvency annulled under séttion 
41 of the Presidency Towns Insolvency Act for failure to follow the procedure under the Act— 
If amounts to a removal of the disqualification. 

Under section 54 (1) of the Madras Hindu Religious Endowments Act a non- 
hereditary trustee shall ceast to hold his office, inter alia, if he applies to be adjudi- 
cated or is adjudicated an insolvent. Under section 54 (3) of the said Act if a 
hereditary trustee, inter alia, becomes subject to this disqualification the Board may 
supersede him and appoint a fit person to administer the temple until the disability 

- of the trustee ceases to exist. It is not possible to hold that an annulment of an 
adjudication under section 41 of the Insolvency Act is tantamount to removal of the 
disability and does not continue to be a disqualification contemplated by section 
54 (1) (b) of the Madras Hindu Religious Endowments Act. 


M. Seshachalapathi and T. A. Ramaswami Reddi for Appellant. 
R. Sundaralingam for Respondent. 


R.M. e Order set aside. Case remanded. 
Ramaswami, J. - Vasantarajan v. Rani Parvathammani Garu. 
15th April, 1953. C. R. P. No. 452 of 1951. 


Civil Procedure Gode (V of 1908), section 115—-Revision to High Gourt—Scope of powers 
under—Wrong order of distribution of assets under section 73, Civil Procedure Code—If 
revisable. 

A wrong order of distribution of assets under section 73, Civil Procedure Code, 
can be contested in a regular suit under clause (2) of section 73 and the High Court 
should not ordinarily interfere in revision in such a case. 

The words “illegally” and “ material irregularity” in section 115, Civil 
Procedure Code, do not cover either errors of fact or law and they do not refer to the 
decision arrived at but to the manner in which it is reached and the errors contem- 
plated relate to material defects of procedure and not to errors of either law or 
fact after the formalities which the law prescribes have been complied with. 


K. Sundararajan for Petitioners. 
_ Ch. Suryanarayana Rao and Ch. Ramakrishna Rao for Respondents. 


RM. -> —— Petition dismissed. 
Ramaswami, F. . Subbiah Thevar v. Pichai Nadar. 
16th April, 1953. C.R.P. No. 1861 of 1950. 


Civil Procedure Code (V of 1908), Order 9, rule 5—Summons returned unserved—Failure 
žo apply for fresh summons—Dismissal of suit before the expiry of three months—Regularity 
of. i 

Order 9, rule 5 of the Code of Civil Procedure gives the Court power to dismiss 
a suit if after a summons has been issued to the defendant and returned unserved 
the plaintiff fails for a period of three months to apply for the issue of a fresh summons, 
unless within that time the plaintiff shows cause for extending the time. An order 
dismissing a suit before the expiry of three months to which the plaintiff is entitled 
for tracing out the defendant is premature and irregular. In other words, the three 
months’ time represents a rough and ready period for allowing the plaintiff to exert 
himself to find out the correct address and mode of getting the summons served 
on the defendant and avoid premature disposal. 


R. Kesava Aiyangar and K. Parasaran for Petitioner. 
S. R. Satagopan for Respondent. 
R.M. —— Revision allowed. Case remanded. 


Ramaswami, 7. ` > Pokrakutty v. A. V. Mammad, 
17th April, 1953. C.R.P. No. 2581 of 1952. 
Madras Buildings (Lease and Rent Control? Act (XXV of 1949), section 7 (3) (iii)— 
Bona fide requires for his own use—Meaning of—Subsequent events—If could be taken 
note of—Mala fides—When could be inferred. 

- The expression ‘ bona fide > cannot apply to a state of circumstances but only 
to the statements or intentions or actions of a human being. All therefore that is 
necessary for a Court to decide, when a landlord demands or Asks for or sues for any 
building on the ground that he bona fide requires it himself, is whether the statement 
that he requires it himself is a statement made bona a fide. 


... Gross unreasonableness of the landlerd may, in proper circumstances, lead the 
Court to the conclusion that the landlord’s requirement is not bona fide, and that how 
much unreasonableness will be regarded by the Court as evidence of mala fides of the 
landlord will depend on the facts and circumstances of each case. 


The words “reasonably requires’ connote something more than a desire to 
have something and much less than absolute necessity. There can be no doubt 
that the landlord must have a genuine present need of the building for his own 
occupation. 

`- _ Although ordinarily the decree or order in a suit or proceeding should accord 
with the rights of the parties as they stand at the date of its institution, yet where 
it, is shown that the original relief claimed has by-reason of subsequent change of 
circumstances become inappropriate or that it is necessary to base the decision of the 
Court on the altered circumstances in order to shorten litigation, or to do complete 


justice between the parties, it is incumbent upon a Court of justice to take notice of | 


events which have happened since the institution of the suit and to mould its decree 
according to the circumstances as they stand at the time the decree is made. 


The mere fact that a landlord did not take all steps that he could have possibly 
taken to avoid being evicted from a rented building in which he was carrying on 
business would not make his claim for his own building a mala fide one. 


i, S. R. Subramanyam for Petitioner. 
: Miss Perween Amiruddin for Respondent. 


, RM. — Petition dismissed. 
Rajamannar, C.F. and Venkatarama 2 J. Abdul Khader, Petitioner, 
20th April, .1953. C. M. P. No. 8266 of 1952. 


, - Stamp Act (II of 1899), Article 30 (Madras amendment, Art, 25)—Exemption—Appli- 
cability-—Advocate of Trav.-~Cochin High Gourt—Application to be enrolled as an Advocate 
of the Madras High Court—Liability to stamp duty. 


The right to the benefit of the exemption under Article 30 of the Stamp Act 
can only arise in cases where the original entry itself would be applicable. This 
fact carries with it the implication that the enrolment referred to in the exemption is 
an enrolment which is similar to the class of enrolments referred to in the main 
‘provision itself. 

The Indian Stamp Act is not in force in the State of Travancore-Cochin. A 
‘person entered on the rolls of that High Court was therefore under no obligation to 
pay the stamp duty under the entry in the Indian Stamp Act. He will therefore 
not be a person who has been previously enrolled in a High Court within the meaning 
of that expression in the exemption. 

. A. Madhavan for Petitioner. 


The Government Pleader (P. Satyanarayana Raju) for Reisondent 


R.M. — Application dismissed, 
Balakrishna Ayyar, F. ` In re Pappanna Rowther. 
22nd April, 1953. Cri. Rev. Case No. 1226 of 1952. 


~- Madras General Sales Tax Act (IX of 1939), section 2, clause (b) and section 15 (a)— 


“< Dealer” person selling alone without buying—If dealer—Duty to submit a return—Fact of 


return being nil—If absolves assessee from submitting a return—Liability under section 15 (a). 
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In the General Sales Tax. Act the word ‘ dealer’ is defined as meaning ‘ any 
person who carries on business of buying or selling’. It will be noticed the word 
used is ‘ or’ and not ‘ and’, and that # person will be a dealer within the meaning: 
of the Act who keeps on selling goods even though he does not buy any. 


Though perhaps it might be open to an assessee under the Sales-tax Act to send 
a nil return due to certain reasons the duty to send a return exists and failure te 
comply with that duty contravenes section 15 (a) of the Act. 

A. Shanmugavel for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for Respondent. 


R.M. ` —— Petition dismissed- 

/ 
Somasundaram, F. Govindaswami, In re. 
23rd April, 1953. Pe Cri. R. C. No. 84 of 1953- 


(Cr. R. P. No. 79 of 1953)- 


Prevention of Corruption Act (II of 194.7), section 5—If repeals pro tanto section 409: 
of the Indian Penal Gode—General Clauses Act, section 26. 


Where an act or omission constitutes offences under two or more enactments the 
offender is liable to be prosecuted and punished under either or any of these enact- 
ments but shall not be liable to be punished twice for the same act or omission. 
This is by virtue of section 26 of the General Clauses Act. This clearly shows. 
that section 409 of the Indian Penal Code cannot be considered to have been repealed. 
by section 5 (1) (c) of the Prevention of Corruption Act (II of 1947). ALR. 1952: 
Punjab 89, dissented from ; (1952) 2 M.L.J. 777, fo'lowed. 


S. Sitarama Aiyar and S. Rajaraman for Petitioner. 
The Assistant Public Prosecutor (A. C. Muthanna) for the State. 


R.M. —— Petition dismissed- 
Rajamannar, C.F. Lakshmana Reddi v. Nallappa Reddi. 
24th April, 1953. S.A. No. 1920 of 1949- 


Will—Construction— Sarva Swathantramudan’—Meaning of—Subsequent words— 
If could affect the absolute nature of the estate. 

The expression ‘ Sarva Swathantramudan’ is of the widest amplitude and its. 
employment is the strongest expression that an alienor confers an absolute estate 
on. the alienee and the addition of subsequent words cannot in any way affect the 
absolute nature of the estate. 


T. V. Balakrishnan for Appellant. 
J. R. Gundappa Rao for Respondents. 


R.M. nr . Appeal dismissed. 
Mack, F. : Kunhirama Kurup v. Narayanan Nambiyar. 
24th April, 1953. A.A.O. No. 491 of 1950. 


Guardian and Wards Act (VIII of 1890), section 19—Father of a minor child—If can 
apply to be appointed guardian of person and property of minor—Section'19—ZJf a bar. 

Section 19 of the Guardian and Wards Act cannot be said to prohibit the Court. 
in all cases from appointing a Hindu father as guardian of the person of his minor 
son. Itis true a Hindu father is the lawful guardian of his minor child ; though the 
declaration of a Court cannot increase his powers in that respect the Court is not 
barred from making such a declaration. When the lawful rights of a person, parti- 
cularly those statutorily laid down are strongly challenged by third parties, it is 
competent for a Court to declare on an application such a right and it is to declare 
and enforce such rights that Courts exist. 

I.L.R. 13 Rang. 590, dissented from. 
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There is nothing under section 19 which can be construed by any interpretation 
of its language, as an impediment in the way of a father applying to be appointed 
as guardian of his minor child’s property. 

V. P. Gopalan Nambiyar and K. Sridhara "Menon for Appellant. 

. D. A. Krishna Variar and Ravivarma for Respondent. 


RM. _—_——- Appeal dismissed 
Rajamannaar, C.F. and Venkatarama Ayyar, F. Rachabathuri Brahmam v. 
28th April, 1953. State of Madras represented by 

° Collector of Guntur.. 


L.P.A. No. 303 of 1952. 

Givil Procedure Code (V of 1908), Order 41, rule.10 and Order 33, rule 13—-Appeal 
in forma pauperis—Directing appellant to furnish security—Legality. 

Where a plaintiff was allowed to sue the defendants in forma pauperis and was 
directed to pay the court-fee to the Government and there was a further appeal 
in forma pauperis, an application by the Government to direct the appellant to furnish 
‘security for court-fee due to it under the lower Court’s decree is incompetent under 
‘Order 41, rule 10, Civil Procedure Code. Order 33, rule 13, Civil Procedure Code, 
does not support such an application either. i 
` ` Y. G. Krishnamurthi for Appellant. 

The Government Pleader (P. Satyanarayana Raju) for Respondent. 

R.M. ; — Appeal allowed. 
Ramaswami, J. In the matter of S.R. No. 8238 of 1953. 
Ist May, 1953.. : 

Drugs Act (XXIII of 1940) and Drugs Rules (1945), rule 29—Appeal to District 
Court—High Court—When a District Court—Appeal to High Court—Maintainability. 

The High Court will be a District Court when it does not exercise its ordinary 
or extraordinary civil jurisdiction under clauses 11 to 18 of the Letters Patent. 
59 M.L.J. 17, followed. Hence a Civil Miscellaneous Appeal can be filed in the 
High Court under rule 29 of the Drugs Rules, though the rule provides for an 
appeal only to the District Judge and not to the High Court. 


T. T. Srinivasan and A, N. Rangaswami for Appellant. 


RM. ———— S. R. directed to be numbered 
as C. M. A, 
Rajamannar, C.J. and Venkatarama Ayyar, F. V. G. Row v. State of Madras, - 


ist May, 1953. . W.P. No. 158 of 1953, 

Passport Act (XXXIV of 1920) and the Constitution of India (1950), Articles 14 and 
19 (1) (d)—Scope of the Act—Nature of a passport—Issue of passports is a political 
power and not subject to judicial review—Right of a citizen to a passport—Matter within 
the sphere of International Law. ° 
' A citizen of India applied for a passport for travelling to countries mentioned 
in his application. He received the passport endorsed for certain countries only 
-with a note that the passport should not be endorsed for additional countries without 
prior reference to the office of issue, viz., Home Department of the Government of 
Madras. It was contended by him that the refusal of an endorsement to all the 
‘countries mentioned by him is a violation of the fundamental right guaranteed 
-under Article 19 (1) (d) and that the refusal was mala fide and in violation of Article 
14 of the Constitution. 

Held: (i) The Indian Passport Act and the rules made thereunder relate to 
passports in connection with the entry of a person into India. There is no provision 
in the Act or the Rules for the grant or issue of passports to persons leaving India. 
(ii) A passport is not a document enabling a citizen of any country to enter that 
country, nor is it a document under which a citizen of a country is permitted to 
leave it. It is a document issued in the name of the Sovereign requesting and 
requiring all those whom it may concern to allow the bearer to pass freely without 
let or hindrance and to afford him every assistance and protection of which he may 
stand in need, Under the law as it stands at present, the State cannot prevent 
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a citizen from leaving for a foreign country merely on the ground that he does not 
hold a passport endorsed for that country. Nor is there any provision of law under 
which a citizen can be prevented from re-entering India after travelling in foreign 
countries except with a passport. (iii) The issue of a passport is a matter entirely 
within the discretion of the State Department and being purely an exercise of a 
political function is not subject to judicial review. (iv) In the absence of legis- 
lation it would be open to the Government to decide on each application whether 
or not it made a request in respect of the concerned individual. If the Government 
thinks it would not besin the best interests of the country that such a request should 
‘be made on behalf of any particular individual it would be open to them to refuse 
to issue a passport. (v) In granting a passport the Government does not purport 
to exercise any power at all. By reason ofits status as a Sovereign State it purports 
to address other foreign States to give certain facilities to one of its citizens. It is 
a matter of International Law and cannot obviously be found contained in the 
Constitution. x 

Mohan Kumaramangalam.for Petitioner. 

The Advocate-General (V. K. Tiruvenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) on behalf of the respondent. 





V.P.S. t — Petition dismissed. 
Subba Rao and Balakrishna Ayyar, FF. P. G. Brookes v. The Industrial 
12th May, 1953. Tribunal, Madras. 


\ W.P. No. 357 of 1953. 

Industrial Disputes Act (XIV of 1947), section 18 (b)— Jurisdiction -of Tribunal to 
implead parties other than employer and employee—Receiver appointed under powers in a Deben- 
ture Trust Deed—Position vis-a-vis the Company. 

Four disputes between the Madras Electric Tramways and its workmen were 
referred to the Industrial Tribunal, Madras. At the time of the reference, the 
petitioner was the managing director of the Company and during the pendency 
of the proceedings in which he took part, he tendered his resignation as managing 
director, which was accepted by the Board of Directors and the debenture trustees 
by virtue of the powers conferred on them by the trust deed and supplemental 
deeds appointed him as Receiver. On an application to implead the Receiver in 
the proceedings before the Tribunal -by the workmen, the Tribunal made him a 
party to the proceedings before it. In a petition to quash the order, 

Held : (i) on a reading of the trust deed and supplemental deeds the Receiver 
must be deemed to be agent of the mogtgagor (Company) for the purposes of the’ 
indenture and therefore his rights and liabilities must be regulated on that basis. 
The appointment of the Receiver does not affect any change in the personality of 
the employer ; the only effect is to put the Company and its assets under his manage- 
ment. Thereafter he represents the Company for all practical purposes. (ii) Under 
section 18 (b) of the Act the power to add new parties is necessarily implied, 
though the power must be confined to take in only necessary or proper parties. 
The language of the section does not warrant the interpretation that the parties. 
can only be the employer or employee and none else. The section is intended to. 
enable parties whose presence $ necessary or proper for completely disposing of the 
disputes raised before the Tribunal to be impleaded as parties. The Receiver not 
being a rank outsider, and being the employer company’s agent and in charge of its 
entire assets, it cannot be said that the decision of the Tribunal is without juris- 
diction. At the worst it is a wrong order which could be rectified by the Appellate: 
Tribunal and not one for invoking the jurisdiction of the High Court to issue a writ 
to quash it. 

O. T. G. Nambiar for Messrs. King and Patridge, Attorneys, for Petitioner. 

S. Viswanathan, R. Gopal, Mohan Kumaramangalam and Row and Reddy for Res- 
pondents. i 

The Advocate-General (V. K. Tiruvenkatachari) and the Government Pleader 
(P. Satyanarayana Raju) on behalf of the State. 

V.B.S. - _—— Petition dismissed. 
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Govinda Menon and Minor Guruswami v. Sowmyanarayana Pillai. 
Basheer Ahmed Sayeed, FJ. L. P. A. No. 44 of 1949. 
«5th March, 1953. i 


e 
Civil Procedure Code (V of 1908), section 11—Explanation IV—Res judicata—Plaint 
claiming a relief in the alternative with a simultaneous reservation that the relief would be agi- 
tated in a separate proceeding—lf subsequent suit for the relief barred—Principles of construction. 


When in one and the same pleadings, in one part of it, a claim is made and 
in another part the self-same claim is reserved for. a future occasion, it cannot be 
‘said that there is a positive assertion that the party desire’ to have the matter adjudi- 
cated in that suit itself. The principle to be observed in the construction of docu- 
‘ments is that a clause dealing with a particular matter always excludes the clause 
dealing with a general matter. Hence where there is a case of a general claim with 
a specific reservation the assumption should be that the reservation ought to be given 
‘prominence rather than the claim. 


A positive assertion followed by a statement either totally cancelling the 
assertion or whittling down the strength of that assertion should he understood in its 
resultant aspect and the two should not be dissociated from each other. 


Where in a suit a particular item of property was claimed only in the alternative 
and there was a reservation that the plaintiff would recover it by means of other 
proceedings and when the addition of the claim to the alternative relief would 
suffer from the infirmity of misjoinder of causes of a ‘tion a fresh suit'for the same 
relief is not barred under section 11, Explanation IV, Civil Procedure Code. 


LL.R. 46 Mad. 136, distinguished ; 

LL.R. 26 Mad. 760: 13 M.L.J. 448 referred ; i 

48 M.L J. 64: L.R. 52 LA. 100: LL.R. 47 All. 158 (P.C.), explained. 
K. V. Venkatasubramania Ayyar and T. V. Balakrishnan for Appellant. - 
M. Natesan for Respondent. ' _ 


RM. .. temea . Appeal allowed, 
‘Rajamannar, C.J. and Subba Rao v. Krishna Prasadam. 
Venkatarama Ayyar, J. 7 0 C. R. P. No. 815 of 1951. 


27th March, 1953. 


Hindu Women’s Rights to Property Act (XVIII of 1937), Section 3, sub-sections (2) 
and (3)—Effect of —Coparcenary property—Right of survivorship—If revives after the death 
of the widow. 


The precise effect of section 3 (2) of the Hindu Women’s Right to Property Act 
‘seems to be that the right of survivorship which the coparceners had under the Hindu 
‘Law prior to the Act is suspended as against the widow, but in other respects it 
still subsists and operates in accordance with the principles of Hindu Law. The 
result is, that when once the widow dies, section 3 (2) has no further effect an 1 the 
rights of the parties must be-determined exactly as if there had been no interposition 
.of the widow or as if the husband himself had died when the widow died. The right 
of the coparceners to take by survivorship which was in abeyance so long as the 
-widow was alive comes into operation the moment she dies. 


The declared object of the enactment is to confer better rights on women and 
‘not to put an end to the joint family system under the Mitakshara Law. It is 
‘impossible to accept a construction which involves such far-reaching consequences 
without clear and unambiguous words in the statute. f 


It would be erroneous to regard the expression “‘ women’s estate” in section 
3 (3) of the Act as enacting by implication that on the death of the widow the estate 
‘devolves on the heirs of her husband. The true purpose of section 3 (3) is not to 
‘confer rights on persons other than the widow, but to limit her rights over the estate 
‘to which she becomes entitled under section 3 (2). 
NRCG 
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Section 3 (2) of the Act does not operate as severance of interest of the deceased! 
coparcener ; the right which a widow gets under that section is not as heir of her 
deceased husband ; it is a statutory ri@ht based on the recognition of the principle 
that a widow is the surviving half of her deceased husband. The incidents of that 
right are those specified in the Act. Such right is one personal to the widow and 
comes to an end on her death. The estate which the widow takes under section 3 (2) 
does not, on her death, devolve on her husband’s heirs and the right of the 
coparceners to take ky survivorship is suspended as against the widow of a deceased. 
coparcener and such right*reasserts itself on her death. ; 


Case-law considered. 


A. Raghaviah for Petitionér. . 

Y. G. Krishnamurthi for Respondent. 

R.M. : - Order modified. 
Rajamannar, C.F. ‘s Arijisah v. Kanniappa Mudaliar, 
and April, 1953. S. A. No. 1645 of 1949, 


Practice—Different purchasers of same property in execution of two different mortgage 
decrees—First mortgagee not a party to the suit or second mortgage and vice-versa—Right to 
maintain possession. 3 

Where there are two purchasers of a property in execution of two decrees on 
two mortgages one prior and the other subsequent, and where in the suit on the 
first mortgage, the second mortgagee is not made a party and in the suit on the 
second mortgage the first mortgagee is not made a party, the purchaser in the 
execution sale in pursuance of the first mortgage decree is entitled to maintain his 
possession as against the purchaser in execution of the decree obtained on the foo 
of the second mortgage. . 

I.L.R. 56 Mad. 846: 65 M.L.J. 108 (F.B.) followed. 

A. Seshachari and A. Srinivasan for Appellant. 

M. S. Venkatarama Ayyar for Respondent. 


R.M. — Appeal dismissed.. 
Satyanarayana Rao, F. . , _ Appanna v. Kondadu, 
17th April, 1953. S. A. No. 1877 of 1949.. 


Will—Validity—Will duly executed—-Becoming inoperative by subsequent events—If 
ceases to be a will—Inoperative will—Reqmrement of registration—Applicability. 

Where a document satisfies the requirements of the definition of a ‘ will” 
contained in the Indian Succession Act, the fact that by reason of the subsequent 
birth of a son, who was in the womb at the time of the execution of the will, the 
disposition could not take effect, would’ not invalidate the will. As a ‘ will? it is 
good but it is inoperative as there is no property on which it could operate. The 

'* will? contemplated in the Registration Act is a valid will duly executed and it 
need not necessarily be an operative will. 

P. Satyanarayana Raju and P. Ramachandra Raju for Appellants. 

B. V. Ramanarasu for Respondents. 


R.M. —— Appeal dismissed: No leave.. 
Venkatarama Ayyar, F. Sri Kalahastheeswarar Temple v. State of Madras. 
17th April, 1953. C. M. P. No. 36 of r951. 


: Madras Estates Land Act (I of 1908), section 3 (2)—Estate—Scope of —Separate: 
registry under Act I of 1876—Effect of —If a test to determine the category of an estate within: 
the meaning of Act XXVI of 1948. 


It should be remembered that the definition of an estate in section 3 (2) of the 
Madras Estates Land Act comprehends within its range different categories of tenures. 
and though they have been brought together under a single definition for the purpose- 
of granting occupancy rights to tenants therein, they differ widely from one another- 
in their origin and in their legal incidents. 
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The effect of a separate registry under the provisions of Act I of 1876 was not 
to destroy the distinctive features of the sevesal categories of estates. In deciding 
whether a particular estate falls under one or other of the three categories mentioned 
in Agt XXVI of 1948 the question of separate registry would not be a relevant 
consideration. A separate registry does not confer any new title on the transferee 
but only recognises a pre-existing title and gives relief in the matter of liability to 
pay the peishkush. 


V. Venkatachari and M. Seshachalapathi for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) for the State. 


R.M. i — . Petition allowed. 
Venkatarama Ayyar, F. Govinda Reddi v. Pattabhirama Reddi, 
23rd April, 1953. C. M. P. No. 6745 of 1951, 


Madras Estates Land Act (I of 1908), section 3 (2) (d)—Inam—Meaning of —Leasehold 
right—If an inam. i 

The term ‘inam’ means in its- ordinary and accepted sense the grant of a 
freehold interest. The properties may be transferred free of any obligation or they 
may be burdened with the payment of a nominal amount or performance of some 
service and they may be liable to be resumed in certain events ; but subject to these 
incidents, the ownership in the properties must be passed to the grantee. Where a 
deed does not divest the transferor of his ownership in the properties transferred there 
can be no inam however extensive the interest which may be conveyed to the 
transferee. A lease of a property therefore cannot be said to be a grant of an inam. 
The lessee cannot be treated as an Inamdar. Where the grant was one merely of a 
leasehold right it will not be an inam estate within the meaning of section 3 (2) (d), 
of the Estates Land Act. 


K. Umamaheswaram, E. R. Krishnan and Alladi Kuppuswami for Petitioner. 


The Government Pleader (P. Satyanarayana Raju), R. V. Raghavan, V. T. Vedanta- 
ramanujachari, V. T. Raghavan, A. Seshadri and A. Srinivasan for Respondents, 


R.M. —_— Petition allowed. 
Somasundaram, .F. In re Kanaran Nair. 
23rd April, 1953. Crl. R. C. No. 21 of 1953. 


(Case Referred No. 1 of 1953). 


Criminal Procedure Code (V of 1898), section 482—Complaint by a judicial oficer under 
— Necessity to follow the procedure under section 4.76, Criminal Procedure Code. 


Section 480, Criminal Procedure Codé, is a special provision provided for 
dealing with particular offences in a summary manner. Under section 480, the 
presiding officer of a Court may, when the offence is committed in his view, detain 
the accused and before he rises for the day, sentence the accused to a‘fine of Rs. 200. 
But if for any reason, the presiding officer thinks that the accused must be tried 
by some other magistrate either for the purpose of inflicting a more severe punishment 
or for some other reason, then he will have to record the facts constituting the 
offence arid the statement of the accused, if any, and forward the case to a Magistrate 
having jurisdiction to try the same. In such cases, it is not incumbent on the 
presiding officer to follow the procedure laid down under section 4.76 of the Criminal 
Procedure Code. Before filing a complaint under section 482, the presiding officer 
need not take cognizance of the offence. Failure to take the statement of the accused 
does not by any means invalidate the proceedings. 


LL.R. 1941 Lah. 145 dissented from. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 

C. K. Viswanatha Iyer for Accused. 

R.M. Retrial ordered. 
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Balakrishna Ayyar and Chandra Reddy, FF. In ve Suruttayyan. 
28th April, 1953. Referred Trial No. 20 of 1953. 

Penal Code (XLV of 1860), sectigns 85 and 86—Scope and content—Drunkenness— 
When a defence to an action. 

The state of intoxication envisaged in section 86 is not in any way different 
from that contemplated in the precéding section. Both sections 85 and 86, Indian 
Penal Code, lay down the law relating to drunkenness as bearing on the wrongful 
acts committed by persons the difference between the two sections being with regard 
to consequences depending upon whether the drunkenness is involuntary or volun- 
tary. The absence of qualifying words in section 86 cannot lead to the inference 
that even if the insobriety isnot such as to impair ‘the reason of the offender the 
„requisite intent cannot be presumed. Wo be a sufficient answer to a charge of a 
crime involving a specific intent it should be established not merely that the offender 
had consumed liquor but as a result of it, his mind at the time in question was so 
obscure that he was intapable of forming the requisite intention. 

K. S. Fayarama Aiyar for E. Subramanyam for Accused. : 

The Assistant Public Prosecutor (A. C. Muthanna) for the State. 


R.M. —_———— Conviction and sentence confirmed. l 
Balakrishna Ayyar and Chandra Reddy, JF. Public Prosecutor v. Pavayee. 
29th April, 1953. Cri. Appeal No. 42 of 1953. 


Criminal Trial—Retracted confession—Evidentiary value. 

It is only as a rule of prudence that the Courts look to some corroboration of 
a retracted confession as guarantee of the truth of the statements contained therein 
and of its voluntary nature. There can be no objection to acting upon a confession, 
though retracted, if it appears from the reading of the confession and other circum- 
stances of the case that it is a true one and is not the result of threat, inducement or 
other circumstances vitiating the confession. 

The Public Prosecutor (V. T. Ranguswami Aiyangar) in person. 

B. Prasada Rao for Accused. 


R.M. —_— Appeal allowed. 
` Rajamannar, C.F. Amirdhalakshmi Ammal v. Narayanaswami Mudaliar. 
goth April, 1953- S. A. No. 489 of 1949. 


Practice—Application for final decree—Dismissed—Second application—When barred 
—First application dismissed as premature—Second application—If barred. 

Where an application for a final decree in a mortgage suit is dismissed even 
erroneously, the party’s remedy is only to appeal against that order and if he does 
not do so a second application for final decree is barred. But where the previous 
application for final decree was one which the party was not entitled to ask due to 
some reason, a subsequent application cannot be said to be barred. 

S. Tyagaraia Ayyar for Appellant.° 

A. K. Sreeraman for Respondent. 


R.M. — Appeal allowed. 
Venkatarama Ayyar, J. Ramachandra Naidu v. State of Madras 
1st May, 1953. W. P. No. 720 of 1952. 


e 
; Motor Vehicles Act (IV of 1939)—Route permit to operate buses—Refusal of application 
on the ground of the applicant being a new entrant—When justified—When illegal. 

Where a route permit is refused by the C. R. T. B., solely on the ground that 
the applicant is a new entrant that will be illegal as a denial of the fundamental 
right of the applicant to carry on business. [L. P. Appeal No. 69 of 1952, followed.] 
But, where, however, there is no refusal to grant a permit on the ground that the 
‘applicant is a new entrant, but that preference is given to one who has experience 
of the route, that will be quite legal as an order made in the interests of the general 
public. [L. P. Appeal No. 299 of 1952, followed.] 

S. Obul Reddy for Petitioner. 

The Government Pleader (P. Satyanarayana Raju), N. G. Krishna Aiyangar and 
O. Chinnappa Reddi for Respondents. 

“RIM. ° —_——— Petition dismissed. 


21I 


I 


Ramaswami, F. l Kelu Nair v. Chirutheyi Amma. 
8th April, 1953. G.R.P. No. 376 of 1950. 
Code of Civil Procedure (V of 1908), Ordes 33, rule 1, Explanation—Suit by a plaintiff 
` in a representative capacity—Suit in forma pauperis— When maintainable. 
°. When a plaintiff seeks to bring a suit in a representative capacity the mere 
fact that he is a pauper will not entitle him to maintain a suit in forma pauperis 
The question of pauperism shall be determined in such cases with reference to the 
-status of the persons on .whose behalf the plaintiff seeks to dile the suit in such a 
representative capacity. ` 
, Where a plaintiff sought permission to file and continue the proceedings in a 
representative- capacity on behalf of his thavazhi the petitioner should be allowed 
to file a suit in forma pauperis only when the thavazhi and members of the thavazhi 
are paupers. (1949) 1 M.L.J. 558, followed. 


D. A. Krishna Variar for Petitioner. y gS 
O. T. G. Nambiar for Respondents. 
R.M. —— Petition dismissed. 
Ramaswami, J. . Sankaran Nambudripad v. 
15th April, 1953. - . Official Receiver, Malabar. 


C.R.P. No. 1201 of 1950. 

Provincial Insolvency Act (V of 1920), section 2 and section 53—‘ Property’ and ‘ transfer ` 
of property? —Meaning of. i 

The term ‘ Property’ as defined by séction 2 (d) of the Provincial Insolvency 
Act includes any property over which or the profits of which any person has a dis- 
‘posing power which he may exercise for his own benefit. Since the word ‘ includes’ 
is used in defining the term ‘ property’ the definition is obviously not exhaustive. 
‘The main object of Bankruptcy law is to make every kind of property of the bank- 
rupt—be it moveable or immoveable, real or personal—available for distribution 
among his creditors. But there are certain kinds of property which though in law 
are the property of the insolvent, do not pass to the Official Receiver as divisible 
assets. ‘These will be properties such as those covered by section 60, Civil Procedure 
Code, section 4, Pensions Act, section 6 (dd) of the Transfer of Property Act and 
special enactments like Provident Funds Act, etc. f 
‘Transfer of Property >° under section 2 (1) ( f) of the Provincial Insolvency 
Act includes a transfer of any interest in property and the creation of any charge 
„upon property. l 

The words “ any transfer of property’ used in section 53 means a transfer 
recognized by the general law. Section 2 (1) (f) is wide enough to take in transfers 
like relinquishment. ° 

N. Sundara Aiyar and A. R. Srinivasan for Petitioners. 

V. P. Gopalan Nambiar for Respondent. 


R.M. —— Petition dismissed. 
Rajamannar, C.J. l f ; ; Venkataswami v. Edalada Adeyya. 
17th April, 1953. S. A. No. 215 of 1949. 


Madras Hereditary Village Officers Act (III of 1895), sections 13 and 21—Scope of— 
Jurisdiction of Civil Courts—How far ousted. l 

When a suit is not based on the ground that the plaintiff is entitled to a heriditary 
office and to the emoluments of that office, it is permissible for a person claiming 
mere relief of possession, say from a trespasser, to institute a suit in a civil Court. 
The jurisdiction of the civil Court is excluded only in cases where a suit is cognizable 
by a Revenue Court under section 13 which contemplates only a suit for the recovery 
of a village office., Section 13 (1) does not expressly of by necessary implication 
oust the jurisdiction of a civil Court to entertain a declaratory suit. 


Case-law reviewed. 
NRC 
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(1941) 2 M.L.J. 439 and 69 M.L.J. 890 at p. 897, explained. 
K. Venkataratnam, O. Chinnappa Reddi and P. Ramakrishna for Appellants. 


Y. Suryanarayana for Respondent. 


R.M. Appeal dismissed. 
Memo of cross objections allowed and leave granted. 


Govinda Menon and Basheer , Ramanatha Iyer v. Hindu Religious 
Ahmed Sayeed, FF. Endowments Board, Madras. 
22nd April, 1953. A.A.O. No. go of 1953- 


«Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 6 (15) 
[Old Section 9(12)|—Temple—When a public one—Temples owned and managed by village 
community-—Dedication to public—If could be inferred. 

Where there has beet a dedication of a temple to a section of the Hindu com- 
munity, even though not to the entire Hindu community, it would be sufficient, 
to bring the institution within the definition of a temple within the meaning of 
section 9 (12) of the Madras Hindu Religious Endowments Act. [(See now section 
6 (15) of Madras Act (XIX of 1951)]. 

Dedication of a temple to the public is a fact which can be inferred’ from the 
circumstances of a particular case and need not necessarily be based on documentary 
evidence. So long as there is no intention to exclude the right of worship, the res- 
triction of the right of outsiders to interfere with the management of a temple is not 
a determining factor in deciding whether it is a témple within the definition of the 
Act. 


Even if a village community has founded a temple the community is nonethe- 
less a section of the public and the temple is therefore a public temple. The essential 
requirements of a temple are that it should be a place dedicated to, or founded for, 
the benefit of the Hindu community, or a section of it, and should be used as a 
place of worship as of right. 

N. Sundara Aiyar for Appellant. 


M. Seshachalapathi and T. K. Raman Nambisan for Respondent. 
R.M. ——- , Appeal dismissed 


Rajamannar, C.F. and Venkatarama Ayyar, F. Ahmed Haji v, 

23rd April, 1953. . Kunhirama Kurup, 

W.P. No. 144 of 1953, 

Madras Village Panchayats Act (X of 1950)—Rules under—Rules providing for open 
voting at elections to certain Panchayats—Validity. ; 

There is no warrant for the assumption that every citizen has a fundamantal 
right to vote secretly. There is nothing in our Constitution which makes voting 
by secret ballot complusory for elections to all the local bodies. From the fact 
there is mention of a rule in section 15 of the Madras Village Panchayats Act relating 
to secrecy of an election it dogs not follow that every election under the Act should 
only be by the method of secret voting. The rules framed under the Act in so far 
as they provide for open voting at elections to certain classes of Panchayats are not 
invalid and do not offend against any provisions of the Constitution. 


1 


Row and Reddi and S. Mohan Kumaramangalam for Petitioner. 
B. V. Subramanyam, K. V. K. Kurup and V. V. Krishnamurthi for Respondent. 


R.M. —_ Petition dismissed, 
Satyanarayana Rao, J. í Madar Sakib v. Nathmal Rikabdas. 
27th April, 1953. S.A.. Nos. 2, 34 and 21 of 1950. 


Contracts— Wagering—T ests as to—Mere speculative nature—If amounts to wagering. 


In order to decide whether particular contracts are wagering contracts there 
should not only be a state of things in which both parties contemplate that delivery 
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would not in fact be likely to be demanded but there should be a definite agreement: 
that delivery could not in any event be demanded without a breach of the under- 
standing between the parties. 54 M.L.J. 1 30, followed. The fact that the trans-. 
actions were speculative in nature, however highly speculative they may be, will 
not be sufficient to infer that the contracts were in the nature of wagering contracts. 
Very clear and cogent evidence is required to establish this, specially when the- 
attempt is to get rid of the effect of contracts solemnly entered into between the 
parties. 


. e 
K. Umamsheswaram and Alladi Kuppuswami for Appeltants in all the Appeals. 


Kasturi Seshagiri Rao and Kasturi Sivaprasada Rao for Respondents in S.A. Nos. 2,. 


34 and 21 of 1950. ° 
B. Venkataramiah for Respondent in §.A..No. 21 of 1950. 
R.M. - —— Abpeals dismissed. No leave. 
Rajamannar, -C. F- and Somasundaram, F. A. S. Subbaraj. 
29th April, 1953. Writ Appeal No. 37 of 1953. 


Representation of the People Act (XLII of 1951), sections 83 and 90 (4)—Election 
petition technically defective—Appointment of Tribunal by Election Commission—Validity— 
Tribunal— Jurisdiction of—Powers. to rectify clerical and formal defects. 


A non-compliance with the provision of section 83 of the Representation of” 
People Act in the matter of verification of the petition, though it may entail dis- 
missal of the petition by the Election Commission, does not make the appointment 
of an Election Tribunal void and it cannot be said that the Election Tribunal 
had no jurisdiction to proceed with its trial. Section go (4) of the Act clearly shows. 
that the Election Tribunal appointed to try a petition which did not comply with. 
the provisions of section 81 or 83 or 117 is nevertheless a Tribunal which could. 
pass validly the order under section go (4). The fact that the Tribunal has been. 
given power to dismiss the petition shows that it has no initial lack of jurisdiction 
to have it on its file. : 


Quaere :—Whether the word “may” in section go (4) of the Act confer a. 
discretion on the Tribunal either to dismisss or not to dismiss -an Election Petition 
which does not comply with the provisions ofsection 80 or 81 or 117? 


The quasi-judicial Tribunal like the Election Tribunal has ample power to- 
allow a party to rectify clerical and formal defects in the pleadings and proceedings.. 


A. V. Narayanaswami Aiyar for Appellartt. 


R.M. — ~ AA Appeal dismissed.. 
Rajammanar, G.J. _ Spmanna v. Kameswara Rao.. 
29th April, 1953- S.A. No. 1919 of 1949. 


Practice—Suit for recovery of mortgage amount—Suit by one of the mortgagees—If could 
be maintained—Decree for proportionate amount —Legality. 


Where a mortgage was executed in favour of two persons, a suit by one of them, 
without impleading the other, is not maintainable and the plaintiff is not entitled 
to claim any relief. It cannot be said that in such cases a decree for half the amount. 
due under the mortgage could be passed in favour of the plaintiff. 


E. Venkatesam and E. L. Bhagiratha Rao for Appellant. 
K. Bhimasankaram for Respondent. 
RM. ee / Appeal allowed.. 
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Somasundaram, J. Panchapagesa Iyer, Jn re. 

1st May, 1953- Cri. R. C. No. 1101 of 1952. 

‘ (Crl. R. P. No. 951 of 1952.) 

Criminal trial—Mens rea—How far relevant—Madras Cloth Dealers Control Order, 
1948. e 


A Court should aan bear in mind that unless a statute either clearly or by 
necessary implication rules out mens rea as a constituent part of a crime a person 
‘should not be found guilty of an offence against the criminal law unless he has got 
the guilty mind. Under clatse 10 of the Madras Cloth Dealers Control Order, 1948, 
.an absolute liability is imposed upon a licensee to observe the conditions ‘of the 
licence, the object being to prevent blgck-marketing. A breach of this entails 
punishment irrespective of the fact whether the licensee had the necessary mens rea. 

T. M. Kasturi for Petitioner. 


The Public Prosecutér, AF T. Rangaswami Aiyangar) for the State. 


R.M. —_——— Petition dismissed, 
Rajamannar, C.F. and University of Madras v. 
Venkatarama Ayyar, F. Shanta Bai and anothér. 
` st May, 1953. L.P.A. No. 4 of 1952. 


Constitution of India, (1950), Articles 12, 15 and 29—State—Meaning of—Educational 
JInstitution—When within the purview of Article 15—Admission to educational institutions— 
Article 29—If excludes the application of Article 15—Article 15—If discriminatory against 
women—Article 15 (3)—Scope of. 


The words ‘ local or other authority’ in Article 12 of the Constitution of India 
must be construed ejusdem generis with Government or Legislature and so construed 
«can only mean authorities exercising governmental functions. They would not 
include persons, natural or juristic, who cannot be regarded as instrumentalities - 
of the Government. The University of Madras is not a State as defined in Article 
12 of the Constitution and its regulations are not subject to the prohibition enacted 
in Article 15 (1). 


Educational Institutions will be saint the purview of Article 15 (1) of the 
‘Constitution of India only if they are State maintained and not otherwise. The 
regulations of the University of Madras, which is State-aided and not State main- 
‘tained, are not within the prohibition enacted in Article 15 (1). 


While Article 15 (1) of the Con$titution of India enacts a general principle 
Article 29 (2) deals with a particular topic (vz.) admission to educational insti- 
tutions. On the principle of generalia specialibus non derogant the controlling provision 
would be the special Article 29 (2) and not Article 15 (1) when the question relates 
to admission to colleges. 


The true scope of Article 15 (3) of the Constitution of India is that notwith- 
‘standing Article 15 (1) it will be lawful for the State to establish educational insti- 
tutions solely for women and that the exclusion of men students from such institutions 
would not contravene Article 15 (1). The combined effect of both Article 15 (3) 
and Article 29 (2) is that while men students have no right of admission to women’s 
‘colleges the right of women to admission in other college is a matter within the 
regulation of the authorities of those colleges. 


A.LR. 1952 Cal. 822, differed. 


The restrictions imposed on the admission of girl students in colleges are not 
the outcome of any policy of discrimination against them. The regulations of the 
University requiring that colleges should provide certain facilities for women before 
they could be admitted are not discriminatory on the ground of sex. 

K. V. Venkatasubramania Aiyar and T. P. Gopalakrishna Aiyar for Appellant. 

The Advocate-General (V. K. Tiruvenkatachari) for Respondent. 


R.M. —— Appeal allowed. 
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c Mack, Je ` . + Ramar Chettiar v. Raman Chettiar. 
‘rst May, 1953. A.A.O. No. 376 of 1950. 
` ~ Private International Law—Courts’in Indiag—When should apply the law of a different 
country—Accrual of Interest War Time Adjustment Act (Burma Act XI of 1947), section 3— 
Applicability to decrees enforced in Indian Courts—Law of the country in which action is 
brought—Applicability—Limitation to the rule as to. 

~ A Court has often to decide an issue which is very closely connected with a 
foreign system of law, so as to necessitate recourse to that system. One of the parties, 
for instance, may be foreign by nationality or of a foreign domicile. A contract 
made in one country may be performed in another. 

Where the contracting parties who are nationals of the Indian Republic entered 
into contracts in Burma when they were dbing business in Burma, they are presumed 
to have agreed that the laws of Burma, as it then was, should apply to thosé contracts, 
The Burma Act (XI of 1947) is clearly based on principles of justice, equity and 
good conscience and as such it should govern contracts entered i into in Burma when 
sued .upon in the Indian Courts. 

` Dictum of Lord Esher (M.R.) in Gills and sons v. Societe Industrielle et Commerciale 
Des Metaux, L.R. 25 Q.B.D. 399, distinguished. 

~The principle’ deducible may be said to be one of just and equitable adaptation 
of a just and equitable law, passed in the country of contract, after the contract 
was entered into, and having on the contract a restrospective effect, the law neces- 
sitated by unforeseen and calamitous happenings. 


‘Tn a domain where there is no statutory law or even within the ambit of a sta- 
tute, where the’ statute is silent and does not specifically legislate for a particular 
case which may arise for determination as between parties in Court, there is scope 
and need for judge-made law in the shape of decisions in concrete cases. 


S. Tyagaraja Ayyar for Appellant. ` 
R. Gopalaswami Aiyangar for Respondent. 


R.M. ——- Appeal allowed. 
Subba Rao and Ramaswami, JJ. . > -> Dandaiah v. Venkatarama Dikshitalu. 
12th May, 1953. ` C.R.P. No. 2138 of 1951 and 


W.P. No. 197 of 1952. 


~ Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 87— 
Scope of —If offends Article 14° of the Gonstitution—Equal protection of the Law—Section if 
void as opposed to Article 19 (1) (f) and Article 4g (5) as imposing an unreasonable restriction 
on.the:right to hold property—Section 87 If restricted only to cases of admitted title of the temple 
—Magistrate acting under—Purely an executing Court—Questions of title if can be gone into 
—Magistrate directing delivery of possession—Notice to archaka: or tenant holding under him 
— Necessity for Want of notice—If opposed ta fundamental principles of natural justice. 

Ordinarily when a question of tile arises the person claiming title to a proper ty 
files a suit in a civil Court to establish his title to the property. But when there is 
a dispute regarding property between a temple and its office-holder, section 87 
of the Madras (Act XIX of 1951) enables a trustee of the temple to recover the pro- 
perty in a summary procedure, driving the office-holdér to a civil Court to establish 
his title, if any. 

The purpose of this classification is obvious. It is conceived in the interests 
of the public. It is to enable an institution to recover its properties from its recal- 
citrant office-holders. For achieving this purpose the disputes between the temple 
and its office-holders are distinguished ‘from'othér disputes. For this purpose the 
disputes between third parties cannot’ be equated with- those between a templé 
and its officé-holders. Further, the legislature, though it gives an initial advantage 
to -the temple, does not’debar the office-holders from agitating their title in a civil 
Court. There is therefore a reasonable basis for the classification, having regard 
to the obvious differences between the two classes of disputants in their relation 
to the object underlying the impugned legislation. Section 87 of the Madras 
Hindu Religious and Charitable: Endowments- Act is not therefore constitutionally 
bad on the ground that it offends Article 14 of the Constitution of India. 
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When the legislature in its wisdom thought fit to make a provision like section 
87, which in its ultimate analysis only drives the office-holder to file a suit to esta- 
blish his title if he had not proved the game before the Commissioner, it cannot be 


-considered to ke an unreasonable restriction on the right of a person to hold property. 


Third parties claiming possession in good faith are saved from the operation of, the 
section. It is directed only against trustees, ex-trustees, office-holders or servants 
of a temple and persons claiming under them. The section also provides for safe- 
guards against arbitrary eviction. A summary enquiry by the Commissioner and 
the issue of a certificate byehim is provided for before the section comes into oper- 
ation. The summary order itself is liable to be challenged in a Court of law, 

An Archaka is either an office-holder or a servant within the provisions of 
section 87. If the other conditions of section 87 are complied with, a trustee would 
certainly be entitled to take out an application before a Magistrate for directing 
an Archaka to deliver possession of the properties belonging to the temple. The 
preliminary enquiry and’ the issue of a certificate by the Commissioner is sufficient 
guarantee against arbitrary eviction. Under the section an aggrieved party 
can file a suit for establishing title to the property. Hence if the conditions of 
section 87 are complied with a Magistrate is bound to direct delivery of the property 
and records to the applicant though the Archaka did not admit the title of the temple. 

(1949) 1.M.L.J. 200, dissented from 

(1952) 2 M.L.J. 217, overruled 

(1943) 1 M.L.J. #03, referred to. 

A Magistrate is a judicial officer and the legislature must be presumed to know 
that he follows the rules of judicial procedure. Before a Magistrate can direct 
delivery of possession of property under section 87 of the Madras Act (XIX of 
1951) he should issue notice to the party affected. An order made by a Magistrate 
without issuing notice to the Archaka or the tenants claiming under him is bad 
because it offends the fundamental principles of natural justice. 

O. Chinnappa Reddi and P. Ramakrishna for Petitioners. 

B. V. ‘Ramanarasu and P. V. R. Thathachari for Respondents. 


R.M. eo , Petitions dismissed. 
Rajamannar, C.F. and Govindarajulu Mudaliar v. 
-Venkatarama Ayyar, J. Devar and Company. 

6th July, 1953. L.P.A. No. 125 of 1950. 


Letters Patent (Madras), clause 15—-Order transferring a suit from one Court to another 
—If “ judgment.” x : 

An order transferring a suit from one Court to another is not a judgment within 
the meaning of Clause 15 of the Letters Patent (Madras). 

(1953) S.C. J. 300, followed. 

(1923) 45 M.L.J. 153 : LL.R. 47 Mad. 136 deemed, overruled. 

V. S. Rangaswami Iyengar for Appellant. 

A, K. Balakrishnan for Respondent. 


¿o RM. —— Appeal dismissed. 
Balakrishna Iyer, F. Hutchi Gowder, In re. 


” 8th July, 1953- e Cr. R. C. No. 326 of 1953. 
: (Cr. R. P. No. 299 of 1953.) 
Madras Food Grains Intensive Procurement Order (1950), Clause 6 (2)—Liability 

of Master under—If absolute—Offence by servant—Master—If liable. 

Clause 6 (2) of the Madras Food Grains Intensive Procurement Order, (1950), 
does not impose an absolute liability on the employer for wrongs committed by his 
employee in respect of purchases and sales of food grains. If it had been intended 
to make the employer liable for the wrongful acts of his employees, irrespective of 
whether he was aware of the wrong doing or not, very.different language would 
have been used. The liability imposed by this clause is only on the actual person 
who commits the offence. 

M. K. Nambiar and G. F. Louis for Petitioner. 

Assistant Public Prosecutor (4. C. Muthanna) for State. 

R.M. ———- Revision allowed, 
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Satyanarayana Rao, J. ` Venkatasubbayya v. Jampani Ven. 
17th April, 1953. S. A. No. 1846 of :1949. 
Transfer of Property Act (IV of 1882), section 43—Applicability to involuntary sales. 
It is settled law that the principle of- Section 43 of the Transfer of Property 
Act-of feeding the grant by estoppel cannot be applied to involuntary sales. 
*Where a particular property to which the judgment-debtor had no title on 
the date of sale, is sold in execution of a decree and ‘the judgment-debtor subse- 
quently acquires title to the said property the sale certificate issued to the purchaser 
in execution cannot be allowed to operate. on the subsequenthy acquired title, 
D. Narasaraju and K. B. Krishnamurthi for Appellant, ` 
G. Venkatarama Sastri for Respondent. - l 
R.M. ——~o . Appeal allowed. No leave, 


Somasundaram, F. Public Prosecutor v: Sesha Shet. 
roth July, 1953. Cr. Appeal No. 456 of 1952. 


Madras General Sales Tax Act (IX of 1939), section 15 (b)—Non-payment of tax— 
Prosecution under: fe Oe et, |. sete, aot as . 

. The provision of section 15 (b) of the Madras General Sales Tax Act (1939), 
as it now stands is intended to expedite the collection of tax by means of prosecution. 
On the wording of the section it seems that when any person fails to-pay within” 
the time allowed any tax assessed on him, then the offence has been committed. 
There is no need for the officer to wait for the assessee to exhaust all his remedies 
by way of appeal, etc., against the order of assessment. That would only mean an 
enormous delay in the collegtion of taxes to prevent which, this provision has been 
introduced. It is true that if the Sales-tax Tribunal ultimately holds that no tax 
is payable no offence could be considered to have been committed. But that does 
not in any way militate against the view that the assessee has already committéd 
the offence when the amount was not paid within the time fixed in the notice. 

«The Public Prosecutor (V. T. Rangaswami Atyangar) for Appellant (in person). 
K. Vittal Rao for the Accused. 


R.M. —— . Appeal allowed. 
Rajamannar, C.F. and Venkatarama Ayyar, F. Subbaraya Gounder v. 
16th July, 1953. Muthuswami Gounder. 


l , ‘ ; W. P. No. 868 of 1952. 

Representation of the People Act (XLIII af 1951), sections 33 (3) and 36 (2) and (4)— 

Nomination paper-—Formalities of-——Failure to comply with--What amounts to—Technical 
defects not of a substantial character-—If.Returning Officer could reject a nomination paper. 

A subscription by a candidate of his signature at the end of the form (relating 
to appointment of his election-agent filed along with his nomination. paper) “after 
the declaration in respect of the election symbols must be held to relate not, only 
to the declaration as to the symbols but alse to the declaration which occurs before, 
which relates to the appointment of the agent. No doubt, in the printed form 
there are two places indicated at which the candidiate is expected to subscribe, 
But this can be disregarded and the substance of what the candidate has done 
can be taken into account in determining whether or not he has complied with 
the requirements of sub-section (3) of section 33 as well.as the requirements of 
rule 5 of the Election Rules. There is nothing in the Act or in the rules or any 
principle of law which prevents a candidate from making a number of declarations 
one after the other and affixing*his signature at the end of the several declarations, 
There is nothing in the Act or rules which make it incumbent on a candidate to 
subscribe after each declaration. f 

Even otherwise the defect. in such cases is a technical one which is not of 
a substantial character and it is not a ground on which the Returning Officer is 
entitled to reject a nomination paper. 

K. Raja Aiyar and K.S. Ramamurthi for Petitioner.. 

The Government Pleader (P. Satyanarayana Raju) and S. Viswanathan for 
Respondent. : f . 

R.M. eee Petition dismissed, 

NRC 


Me 


` Rajamannar, C.J. and 
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Balakrishna Ayyar, F. Narasimhalu Naidu v. Chiana 
16th Fuly, 1953. Chengama Naidu. 
S.A. No. 1965 of 1949. 
- Madras Agriculturists Relief Amendħent Act (XXIII of 1948), section 16—Proviso— 
Scope of —Retrospective effect. ` 
The expression ‘ realised by him’ in the proviso to section 16 of Act XXIII 
of 1948 is comprehensive enough to include realisation in every lawful form and not 
to realisation by process levied through Court. The proviso is not restricted in its 
application to the cause immediately above it. 
S. Sitarama Ayyar and "T. Krishnamachari for Appellant, 
M. E. Rajagopalachari for Respondent. 
R.M. _ Appeal dismissed. No leave. 
Ratnavelu Mudaliar v. Commissioner 
Venkatarama Ayyar, J. ‘ for Hindu Religious and 
17th Fuly, 1953. ; Charitable Endowments, Madras. 
a £ , O.S.A. No. 96 of 1950. 
Madras Hindu Religious Endowments Act (II of 1927), section 9 (12)—Temple—- 
Institution—When a temple. ° 
Where an institution has for a long period come to be regarded as a place of 


` religious worship which the public are entitled to use as a matter of rignt the insti- 


tution will be a temple as defined in section 9 (12) of the Madras Hindu Religious 
Endowments Act. 

The fact that the institution had its origin in a samadhi and it continues to retain 
traces of its origin cannot take it outside the ambit of the definition. The fact that 
Gurupooja is being performed in an institution and that it is not in consonance 
with orthodox notions of.religious practice is again not a ground for holding that the 


‘institution is not a temple if it falls within the definition of a temple under the Act. 


T. A. Ramanvami Reddi for Appellant. 
M. Seshachalapathi for Respondent. of 
RM. Se Appeal dismissed. + 


‘Govinda Menon, J; - Karuppanna Goundan v. Kolandaswami 


17th Fuly, 1953- Goundan. ' 
IO i C.R.P. No. 303 of 1959. 

Evidence—Registration copy of a document—Admissibility—Proof of contents—If oral 
evidence necessary—Applicability of section go; Evidence Act. . 

Section 57 (5) of the Indian Registration Act provides that a certified Copy of a 
document obtained from a Registrar’s Office shall be admissible in evidence for the 
purpose of proving the contents of the original documevt. That means that the 
mere production of a certified copy without any further oral evidence to support 
it would be enough to show what the original document contained, 

But the law is that a certified copy of what has been copied in the books of 


` registretion is admissible to prove the contents of the original document only when 
‘a case is made out for the introduction of secondary evidence, i.¢., by proof of the 


loss of the original ‘or where a original is withheld by a party in whose possession 
it is or is presumed to be. In the case of registration copies what is applicable is 
not section go of the Indiah Evidence Act but sub-section (5) of section 57 of the 
Indian Registration Act. , ae 
LL.R. 46 Mad. 92, A.LR. (1946) All. 389, (1950) t M.L.J. 720, distinguished. 
K. V. Srinivasa Aiyar and S. K. Sundaram for Petitioner. . 
A. V. Narayanaswami Aiyar and Venkatachalam for Respondent. 


R.M. aeeai Revision allowed. 
Subba Rao, J. Khader Sheriff v. Election Tribunal, 
17th Fuly, 1953- Vellore and others. 


W.P. No. 173 of 1953. 

Representation of the People Act (XLIII of 1951), section 85—Election Commission— 
Power to excuse delay in presentation of petition—Scope of. ; 

The proviso to section 85 of the Representation of the People Act confers on the 


‘Election Commission a preliminary jurisdiction to excuse the delay in presenting 


29 
an election petition. It provides for the manner of the exercise of the jurisdiction 
. but it does not presecribe any particular form. It does not even say that a written _ 
application should ‘be filed. It does not expressly rule out suo motu exercise of the 
power if the reasons are obvious or the cifcumstances are apparent on a perusal 
of the petition presented to the Election Commission. 

* But where the Commission excuses a delay any arbitrary exercise of its power 
is subject to the scrutiny of the Tribunal for under section go (4) the Tribunal has 
power to dismiss an application notwithstanding anything. contained in section 85. 

Quaere.—Are payments made to a political organisation, on the eve of an elec- 
tion, by a candidate seeking the support of the party, part of his election expenses ? 

N. Rajagopala Aiyangar for Petitioner. 

G. Maheswaran for B. Pocker, V. Venkataraman for Messrs. Row and Reddy and 
S. Mohan Kumaramangalam for Respondents. 
|” The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 


R.M. s Petition dismissed. 
Govinda Menon and Singaram, In re. 
Basheer Ahmed Sayeed, FF. Cr. Appeal Nos. 36, 37 

22nd Fuly, 1953. and 175 of 1953. 


Criminal Trial—Accused found in possession of articles that were on the person or in the 
custody of a murdered person—No reasonable explanation for the possession—Presumption as 
to the guilt of the accused—Propriety, 

The mere possession by an accused person of articles which were on the person 
or custody of a murdered man without any explanation for such possession cannot 
lead to an inference that he took part in the murder or that he was privy toit. The 
presumption mentioned in the illustration to section 114 of the Evidence Act cannot 
be stretched to that extent. The fact that no rational explanation is possible or 
that the explanation offered is unacceptable should not militate against the innocence 
of the individual with regard to the offence of murder. Something more is necessary 
than mere possession of the articles. Unless some kind of connecting link, however 
remote it may be, is made out between the movement of the deceased and the 
accused, at or about the time of murder, even if no reasonable explanation can be 
suggested or invented by the Court for the possession by the accused of the stolen 

- articles, it would be unsafe to convict the accused person of the offence of murder. 

LL.R. 56 Mad. 231, LL.R. 1941 Bom. 315, dissented from. 

K. C, Srinivasan and B. Prasada Rao, for*Appellants. 


The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


‘RM. —— Sentence modified. 
Rajamannar, C.F. and Venkatarama Ayyar, Fs Nageswara Rao v. 
24th July, 1953. ` - State of Madras. 


W.P. Nos. 593,:672, 673 of 1952 and 149 of 1953. 

_ Madras Prohibition Act (I of 1937), sections 16, 18 and 23 (2)—Validity—Consti- 

tution of India—Act-if repugnant to—If void in so far as it relates to medicinal preparations— 

Power of Government to cancel or suspend licences—Validity\Levy of excise duty on medicinal 
reparations by State Government-—-Competency of. 


A power to enact a law in respect of the intoxicating liquors must of necessity 
carry with it the power to regulate medicinal preparations. Such a regulation 
cannot be attacked as an encroachment on the right of a citizen to acquire, bold 
and dispose of property because its object is not to interfere with those rights, but to 
prevent evasion of prohibition laws under cover of those rights. 

The provisions of the Madras Prohibition Act (I of 1937), in so far as they 
relate to medicinal preparations are regulatory and reasonable in character and are 
valid. Section 16 of the Act imposes on the Government a duty to exempt medicinal 
preparation from the operation of the Act. 


Section 23 (2) of the Act authorises the Government to cancel or suspend a 
' licence without assigning any reasons therefor. The exercise of a fundamental 
` 
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right cannot be made to depend on the unfettered discretion ‘of executive authorities 
. and section 23 (2) of the Act is void. 
* _ A‘duty on medicinal preparations,is within the exclusive’ competence of the 
Union under Entry 84 in List I of Schedule VII of the Constitution and a duty on 
bulk gallon of medicinal preparations is clearly an excise duty and is ultra vires 
the powers of the State Legislature. 

K. V. Venkatasubramania Ayyar. D. A. Krishna Variar, P. V. Rama Variar, F. Nages- 
wara Rao and S. Mohgn Kumaramangalam, for Petitioners. 

The Advocate-General {V. K. Tiruvenkatachari) for the Government Pleader (P. 
Satyanarayana Raju), for Respondents. 


R.M. ——— 9 Petitions dismissed and one 
petition allowed in part. 

` Rajagopalan, J. ge Rangayya v. Appalanarasamma. 
24th July, 1953- C.R.P. No. 182 of 1952. 


Madras Buildings (Lease ‘aa Rent Control) Act (XXV of 1949), sections 7 and 12-B— 
Order: of - District Gourt in revision under section 12-B—If revisable by High Court under 
seétion -115, -Civil Procedure Cotle—Grounds for eviction of tenant—-Tenant contracting 
with landlord not to claim the benefit of section 7 of the Act?—If a ground-—-Dtstrict Court— 
If could order eviction on grounds other than. those mentioned in section 7. 

Since the order passed by a District Court under section 12-B of the Madras 
Buildings (Lease and Rent Control) Act, 1949, is an order of a Civil Court, section 
115 Of the Civil Procedure Code applies and a revision to the High Court lies from 
such an order. The only jurisdiction a District Judge has to order eviction of a 
tenant are those that are conferred upon a Controller by section 7 of the Act. A 
contract under which a tenant agreed not to claim the benefits of section 7 is not one. ~ 
of the grounds enumerated by the Act. An eviction could be sought on no grounds 
other those enumerated by section 7. 

P. Somasundaram and P. Suryanarayana for Petitioner. 

"P, Sithikanta Sastri, for Respondent. 


ae R.M. —— Petition allowed. 
Satyanarayana Rao and Rajagopalan, FF. : Kosalram v. Meganathan. 
27th July, 1953. Writ Appeal No. 49 of 1953. 


Representation of the People Act (XLII of 1951), section Qo (2)—Scope of—Power of 
Election Tribunal to order amendment of election petition Lf provisions of Order 6, rule 17, 
Civil Procedure Gode, could apply. 

’ An Election Tribunal has inherent power to permit an amendment to cure 
formal defects i in an election petition 

Decision in Writ Appeal No.’ 37 of 1953, followed. 

Order 6, rule 17 of the Code of Civil-Procedure could also apply to: proceetl- 
ings before the Tribunal. The enumeration of the powers in section 92 of the Act ° 
would not exhaust the procedure applicable to the trial of suits. 

55 Bom. L.R. 334, approved. 

- The specific power vested in a Tribunal under section 83 (3) of the Act to grant 
iae to amend the particulars or to order further and better particulars included 
in the list under section 83 (2) of the Act would not take away the general power-of 
granting leave to amend contained in Order 6, rule 17, Civil Procedure’ Code. 

There is no section or rule in the Act whitch takes away the general power to 
grant leave to amend or which makes the existence of such a power inconsistent. 





K. Veeraswami for Appellant. 
R. Mathrubutham for. Respondent. 


RM. E! ee- i Appeal dismissed. 


: ĝi 7 
Mack; F. P l . 7 Income-tax Officer, Saleni v. Indian 
17th July, 1953. Insurance &: Banking Corporation, Ltd., 
an G ie oe Salem and another. 
- AAO. No. 631 of 1951, 


“Grown debt —Priority of—Rents and profi ts r morigaged miT mortgagee entitled 
to priority —Income-tax—Arrears of—Right of priority over rents and profits of a property 
mortgaged. 

-A crown debt is not a secured debt in the sense that there ås no specific property 
charged with its payment. But it is given a privileged: priority over other debts 
by judicial decisions and also under Statutes. They sa a special and privileged- 
category of their own. ae 

It is only.a secured debt, that is, one in respect of a aay specified’ security 
which can have priority over a crown debt. The rents and profits collected by a 
receiver appointed by a Court in a simple mortgage-suit in prosecution of an equit- ` 
able remedy open to the mortgagee do not constitute part of the security as such, 
Although such rents and profits can be- claimed by the mortgagee in priority to . 
other- simple creditors they cannot be appropriated by the mortgagee in priority 
over a crown debt. But even a crown debt could have no priority at all over 
the sale proceeds -of the Hypothpes and the secured creditor is entitled to realise : 
his dues in full. , l 


“ LER. 12 ‘Rang. 437, doubted, 
* (1938) 1 M.LJ. 35, I. E.R. (1939) Mad. 496: (1939) 1 MLL.J. 730, referred. 
~"(1940) i M.L.J. 429, followed. ` 
C. S. Rama Rao. Sahib for Appellant. ea 

iM, K. , Nambiar and G, F. Louis for Ranen i 


R:M. aan —— a 7 Appeal allowed. | 


Rajamannar, C.F, and Venkatarama Ayyar, F. Rangaswami Raja v. State of 
23rd Jib, 1953. . Madras and another. 


L.P.A. No. 200 of 1952. | 


Motor Vehicles Act CV of 1939)—Section 48-A and rule 208 (6) —Conditions of permit 
—Change of —Extension of route—Jurisdiction of Regional sc ie hl cael of 
Government to interfere under section 64-A—If excluded. 


The principle underlying rule 208 (b) framed tee the Motor Vehicles Act 
is:that whenever an application is made for extension of a route in a permit, though 
in form it might be an application for the variation of a condition, when the variation 
sought is in substance for grant of additiorial benefits or privileges or facilities, the 
application for variation should be considered to be an application for a permit, 
In such a case the Regional Transport Authority is to follow the procedure laid 
down in section 57 of the Act and the Government has every right to entertain 


a-tevision. petition under section 64-A. E 


Looking at the matter in another view, under section 48-A; the Central Road 
Traffic Board is thé authority to deal with an application for variation and cancel- 
lation of or addition to any of the conditions attached to a stage carriage permit. 
Any order of the Central Road Traffic Board refusing to vary the. condition of a 
permit is revisable by the Government under section 64-A of the Act. 

In these matters which really partake of the nature of administrative acts one 
should look more to the substance rather than.to the mere form. f 


`M, K. Nambiar and N. G. Krishna Ayyangar for Appellant. 
“© N. Rajagopala Ayyangar and K. Tirumalai for Respondent. 
. The Government Pleader (P. Satyanarayana Raju). for the State. 


R.M. — Appeal dismissed. | 
NRC 


33. 


Govinda-Menon, and Bashecr, Almed Sayeed, FF. Siigaicuneswain Rue v. 
via’ 29th Fuly, 1953.:. - ee _ Lakshminarayana. . 
IAT es 2 : è A.A.O. No. 376 of 1949. 


“Gonteript of Coutrt—Injunction restraining a party dealing with paddy harvested— 
ies oo supply directing delivery of padiy—If will justify the disobedience -of Civil 
ourt’s order, + oe g -- 


_ An order of injunction issued by a civil Court directing a party to refrain from 
doing a‘thing must ccftainlyshave precedence over any executive orders issued by 
a Firka Supply Officer or even for the matter of that the executive head of a district. ` 
A party who has been restrained by an injunction from dealing with the paddy 
harvested out of certain lands is certainlyein contempt of Court‘if he-delivers -the 
' paddy to the mill-in contravention of the order of Court, even though he was directed 
by the Firka Supply Officer to do so. ; Te Gs se 


` B. V. Subramaniam for Appellant. : 
G. Chandrasekhara Sastri for Respondent. 


R.M. R z i S l Appeal dismissed. 


Govinda. Menon and Basheer. Ahmed Sayeed, FJ. Suryanarayan v. 
goth July, 1953- Satyanarayana Sastrulu. 


A.A.O. No. 656.0f-1949. 


Civil’. Procedure, Code. (V -of 1908)—Section 47 (2)—Executing Court—When can 
convert a proceeding into a regular suti— Jurisdiction to. try such a suit—Pecuniary limit— 
If applicable. ' 

Under section 47 (2), Civil Procedure Code, an executing Court can convert 
a proceeding only subject to limitation and jurisdiction. That is, an executing 
Court can converrt an execution petition only if converted as a suit, it has juris- 
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diction to try, but not otherwise. 


It is well known that there is no pecuniary limit so far as executions arc con- 
cerned. `A District Munsif may execute a decree transferred to him passed by a 
District Judge or Subordinate Judge, even though it is beyond his pecuniary 
jurisdiction. f . , 

But an executing Court cannot under section 47 (2), Civil Procedure Code, , 
convert an execution petition: of the value beyond its pecuniary jurisdiction and’ 
create a new suit and have it returned for presentation to a Court of higher juris- 
diction. If an execution petition is within the pecuniary jurisdiction of the Court 
in which it is filed, then only it can convert it into a suit, but not otherwise. 


K. Konda Kotayya for Appellant. 


`K. Krishnamurthi for Respondent. = 
R.M. a manne Appeal dismissed—Case. remanded. 
Govinda Menon and Basheer Ahmed Sayeed, FF. i Public Prosecutor v- 


grd August, 1953. ' Rajanga Chetti and others. 
vè ; e Orl. Appls. Nos, 124 to 127 of 1952:-- 


. ` Madras District Municipalities Act (V of 1920), section 250 (1) (b)—‘* Premise”? — ` 


If includes open field—Installation of oil engine for agricultural purposes in open field within 
a Municipality—If punishable under section 313 of the Act. 

‘The word ‘ premises’ when used either in the Madras District Municipalities 
Act or in the Madras Local Boards Act should be understood as meaning a building 
with the land adjacent thereto. A building is a necessary criterion for the appli- 
cation of the term. The word must be given the ordinary interpretation and con- 
- notation given to it in the English language in which the word ‘ premises’ mean 

a building and its adjuncts. 


i ‘The installation of an oil engine in an open field where paddy is grown;.though 
it amounts to an. installation of machinery, will not amount to an. installation in'a 


premises within the meaning of section 250 (x) (b) of the Madras District Munici- 
palities Act and as such is not punishable under section 313 of the Act. 


t1949) 2 M.L.J. 263 held to lay down the correct law. 


Ramanatha Iyer’s Law Lexicon (M.L.J. publication) and Lumley ‘on Public 
Health referred. Pe 

R. Santhanam for Appellant in all the appeals. i 

R. Viswanatha Aiyar for Respondents in Crl. Appl. No. 126 of 1952., 


Accused in the other appeals not represented. 


RM. . EERST .* ` Appeal dismissed: 


Govinda Menon and Basheer Ahmed Sayeed, FF. - Hussain Kasam Dada 
5th August, 1953. . v. Vizianagaram, Commercial 
Association. 


A.A.O, Nos. 385 and 386 of 1949. 


Contract—Void as prohibited by Statute—Oil Seeds (Forward Contract Prohibition) 
Order, 1943——Non-transferable  contracts—Exemplion—Scope of—Right to refund of 
advance paid in pursuance of contract void ab initio. — ne 


Arbitration Act (X of 1940)—Void contracl—Agreement to refer to” arbitration-—If 
valid. i l 


In order to claim the benefit-of the exemption granted .to forward contracts 
not transferable to third parties under the Oil Seeds (Forward Contracts Prohibition) 
Order, 1943, there should be a specific recital on the face of the contract itself that.. 
it is not transferable. ot: A 

Advances made on an invalid contract which was void from the very beginning, 
cannot be restituted. 

A contract which is ab initio void cannot form the basis of a reference to‘ arbit- 
ration, ; , A 

5. Azizuddin and Mohamed Sayeed for Appellant. 

C. V. Dikshitulu and N. Rajeswara Rao for Respondent. 





R.M. —- Appeals dismissed. 
Govinda’ Menon, 7. Ramdas Reddiar v. Regional Transport 
7th August, 1953. T Authority, Chingleput. 


Motor Vehicles Act (IV of 1939), section 45—Scope of. 

Section 45 of the Motor Vehicles Act enables an application to be made to the 
Regional Transport Authority of a region or of all the regions in which it is proposed 
to use a vehicle. But if the applicant resides or has his principal place of busincss 
in any one of those regions it must be made to the Regional Transport Authority 
of that region. “OR ' 


W.P. No. 102 of 1952. 


The section is intended to give an opportunity to the Regional Transpor! 
Authority, other than the one which has invited applications, to give its opinion 
about the merits of an applicant’s case if he resides or has his principal place of 
business in that region and not to completely prohibit such an applicant from 
applying for a permit. 

\ 
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s 


~. Section 45 does not prohibit the transmission of an application by the Regional 


Transport Authority of one region to the Regional Transport Authority of another ‘ 


in order that the application can be considered on its merits. 
M. K. Nambiyar and P. S. Menon for Petitioner. Z 


_ The Government Pleader (P. pana Raju) for Respondents. 


RM. ° — Order quashed. i 
Somasundaram, F. o , In re Navasimhamurthi. 
rath August, 1953." , e e Cri. M.P. No. 608 of 1953. 


Criminal trial-—Same facis constituting two offences—One of a public character like 
fabricating false evidence and another of a private nature like defamation—Penal Code, 
séctions 193 and 467—Compilaint by Court—Necessity for—If could be evaded by prosecuting 
the accused for the offence for which complaint by Court is not necessary. 


: Where on the facts disclosed two offences are made out for one of which a com- 
plaint by:Court is necessary and for the other a complaint by Court is not necessary, 
the party should not be allowed to evade the provisions relating to a complaint 
by Gourt. , : 


When ‘the allegations in a complaint amount to an offence under section 193° 


of the Indian Penal “Code, a complaint of Court is necessary under section 195 (1) (6) 
of the Criminal, Procedure Code and this cannot be evaded by. prosecuting the 
accused for an offence under section 467 and section 471 of the Penal Code, for which 
a complaint of Court is not necessary, merely because the facts disclosed in‘the 
complaint also amount to; an offence under these sections. 


'K. S. Fayarama diyar. and. T. Anantha Babu for Petitioncr. 
N., Bapiraju for P.W. 1. ; 
Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


RM. a -  Committal quashed. 
Govinda Menon, J. e Vellalapuram Panchayat by its President v. 


18th August, 1953. a eke of seek 
fo. 490 of 1953 


Madras Village Panchayats Act (X of 4988); section 80 (1)—Opening of public 
market by a panchayat—Pr evious sanction of Luspector—If necessary. 


Section 80 (1) of the Madras Village Panchayats Act, 1950, when analysed into 
its component parts would mean that a panchayat may provide places for use as 
public market and the panchayat may with the sanction of the Inspector close any 
such market or part thereof? On a proper reading of section 80 (1), for opening 
a new market the previous sanction of the Inspector i is unnecessary. > 


R. Mathrubutham for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) for Ist Reseondane 
V. Sri Ramamurthi for ond Respondent: ‘ 


RM. l Petition dismissed. 


$ 3 - . ' t 


’ è 
ae 


i 


, 


35 
Rajamannar, C.F. and Venkatarama Ayyar, J. P. N. Balasubramanyam v. Election 
` 24th July, 1953. Tribunal, North Arcot at Vellore. 
W.P. No. 862 of 1952 
& G.R.P. No. 2207 of 1952. 

o Representation of People “Act (LXIII of 1951), sections 32 and 36 (2) (d)— 
i Qualified *—Date of qualification—Rejection of nomination paper for want of particulars— 
When justified—Representation of People Act, 1950—Section 25 and Representation of the 
People (Preparation of Electoral Rolls) Rules 1950, Rule 20—If retrospective in effect. 

Under section 32 of the Representation of People Act, 1951, a person who may 
be nominated as a candidate for election to fill a place in any constituency must 
be qualified to be chosen to fill that seat. Obviously to find out if any person can be 
validly nominated it is necessary to find out if he is qualified to be nominated, 
qualified obviously on the date of the nomination and not subsequently or at some 
time prior. The tense of the verb ‘ is qualified’ must ‘needs refer to the time of the 
nomination. 

There is nothing in the language of section 25 of the Representation of the 
People Act, 1950, or in Rule 20 of the Representation of the People (Preparation 
of Electoral Rolls), Rules, 1950, which indicates either expressly or by necessary 
intendment any retrospective operation to the inclusion of an elector’s name in the 
rolls. 

The omission to give the particulars as to the electoral roll and the serial number 
therein in the nomination form is not a mere technical defect but is a substantial 
oné which the Returning Officer has no jurisdiction to overlook. Such omission 
is a good ground for the rejection of a nomination paper by the Returning Officer 
under section 36 (2) (d) of the Act. 

Messrs. Row and Reddy and S. Mohan Kumaramangalam for Petitioner, 

The Government Pleader (P. Satyanarayana Raju), S. Ramaswami Ayyar, R. 
Viswanathan and P. S. Ramachandran for Respondents. 

R.M. 


Application dismissed, 


Chandra Reddi, F. Kandaswami Pillai v. Kandaswami Pillai. 
24th Fuly, 1953. S.A. No. 1531 of 1949. 

Madras Hereditary Village Offices Act (IIT of 1895), sections 13 and 21—Bar of a 
civil suit—Scope of. 


To see whether a case comes within the scope of section 13 of Madras Act III 
of 1895, the test is whether the office is claimed under Act II of 1894 on the ground 
of the claimant being entitled to it either by reason of being the next heir or being 
the nearest in order to succession when the sext heir is disqualified. The fact that 
the Revenue Officer appointed another in the place of the one selected by the 
proprietor and the District Collector on appeal set aside the order of the Revenue 
Officer does not make any difference to the applicability of section 13. Section 13 
of Act III of 1895 has conferred exclusive jurisdiction on Revenue Authorities 
in respect of matters coming within the scope of that section and the jurisdiction 
of the civil courts is withdrawn by section 21 of the Act in respect of matters falling 
under section 13. 


A. G. S. Chari for Appellant. 
K. S. Desikan and K. Raman for Respondent. 


R.M. — Appeal dismissed. 
Rajagopalan, FJ. Shaik Peda Mastan Saheb v. Kotayya. 
24ih July, 1953- C.R.P. No. 2110 of 1951. 


Arbitration Act (X of 1940), section 17—An award not resulting in a decree 
under section 17—If a bar to a suit on the original cause of action. 

The mere existence of an award, which did not result in a decree under section 
17 of the Arbitration Act, cannot be deemed to have taken away the right of suit, 
which could be founded on the original cause of action. There is no such provi- 
sion in the Act nor can any such principle be reduced from the scheme of the Act. 

A reference to arbitration does not take away the right of suit or destroy by 
itself the rights and obligations that flow from the original cause of action. Sections 
32 and 33 of the Act is no bar to such a suit. 
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I.L.R. (1946) Mad. 840: (1946) 1 M.L.J. 185: I.L.R. (1949) Mad. 111: 
(1948) 1 M.L.J. 317 distinguished. 

A.LR. 1927 Bom. 237, (1950) 2 M.{..J. 673, Russel on “ Arbitration’, (11th 
edition), page 494, approved and followed. 


G. Venkatarama Sastri for Petitioner. f e 
A. Raghaviah for Respondent. 
R.M. — Petition allowed—Suit decreed. 
Subba Rao, F. . Elaya Pillai v. Parthasarathi. 
27th July, 1953.. ` = W. P. No. 137 of 1953. 

Representation of People Act (XLII of 1951), section 123 (8)—Procuring assistance 
of persons serving under Government—What congtitutes—Village Munsif on leave—If serving 
under the Government. 

The words “ serving under the Government” in section 123 (8) of the Repre- 
sentation of People Act, 1g51, is descriptive of a person whose assistance to a candi- 
date invalidates an election. 

A person serving under the Government of any State is a person who is in its 
service ; to put in other words, a person employed by that Government. The 
service rules of the Government govern the contract of service. If he is on leave 
he does not cease to be a member of the service. He would continue to be a 
member of the service till he retires or is dismissed from service. 

A person employed in the State is certainly one in the service of the State. In- 
deed under section 123 (8) (b) the words “ serving under the State ” and ‘‘ employed 
in that State ” are used in the same sense. 

The object of the prohibition is to prevent-a Government servant to use his 
influence and authority in the interests of any particular candidate. It is also to 
prevent the party in power from exercising pressure on voters through Government 
servants. The influence of a village munsif is undoubtedly great in villages. The 
mere absence of a village munsif on leave will not affect his influence on the public 
in that locality. i 

K. S. Sankara Ayyar, for Petitioner. 

K. S. Champakesa Ayyangar, K. C. Srinivasan, R. T. Gopalakrishnan, S. Mohan 
Kumaramangalam, and the Government Pleader (P. Satyanarayanaraju) for the 
Respondents. 

<- RM. — Petition dismissed. 
Chandra Reddi, F. Sathi Reddi v. Anasuya. 
29th Fuly, 1953. s C.R.P. No. 1104 of 1951. 

Provincial Insolvency Act (V of 1920), section 53—Transfer of property by a person 
subsequently adjudged insolvent—sSetting aside of transfer—If inclusive of the share of the 
transferor’s sons—Extent to which an alienation could be set aside. 

Under section 53 of the Provincial Insolvency Act it is only a transfer effected 
by the insolvent that could be annulled and the share of the minor son would be 
unaffected. A declaration contemplated under the section cannot be obtained 
as against the son’s share. Where a father and his sons, some of whom were minors, 
transferred the family property for a family debt and the father alone is adjudicated 
an insolvent the sale as regards the son’s share could not be avoided in an application 
under section 53 of the Provincial Insolvency Act. 

The question whether a father as the manager of the family has the right to 
alienate the son’s share for a binding debt is not quite relevant in considering 
whether he alone was a transferor within the meaning of section 53 of the Act. 
The mere fact that the father has got such a power does not imply that he is purport- 
ing to exercise that power in any given case. 

A.LR. 1935 Mad. 246, (1945) 1 M.L.J. 469, I.L.R. 1949 Nag. 155, approved 
and followed. 

(1937) 2 M.L.J. 427, (1943) 1 M.L.J. 24, dissented from. 

V. Somasundara Rao and V. Parthasarathi for Petitioner. 

T. Anantha Babu for Respondent. 

RM. — i Petition dismissed. 
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Subba Rao and Ramaswami, FF. - _... R. M. Seshadri v. Province of Madras.. 
29th Fuly, 1953- . S.R. No. 36299 of 1952. 

High Court—Power to make rules fixing court- fe payable in respect of proceedings before 
it—Validity—Article 225 of Constitution of India—If preserves the power—High Court if 
empowered to prescribe court-fee after the Constitution—Increase in court-fee rates—If retros- 
pective. 

, A combined reading of section 15 of the Charter Act (1861) 24 and 25 Vict. 
104, Clause 37 of the Letters Patent (Madras) and section 106 (1) and section 107 (e) 
of the Government of India Act, 1915 (correspondifig to Sections 223 and 224 
of the Government of India Act. 1935) enables the High Court to make rules for 
regulating the practice of the court and also to fix court-fees in respect of proceed- 
dings in the High Court. 

I.L.R. 45 Mad. 849, 53 M.L.J. 457, 60 M.L.J. 435, I.L.R. 13, Bene: 156, 
I.L.R. (1939) 1 Cal. 56, referred to. 

All the High Courts are unanimously agreed thaf they had power ie impose 
court-fee, though there was difference of view on the source of such power. The 
source of that power could be traced to the general power of the High Court to issue 
rules for regulating the practice and procedure of courts. 

Article 225 of the Constitution of India preserves the pre-existing power of the 
High Court to make rules of court and prescribe court-fees. But under this Article 
any rule made by the High Court will not have any legal authority if the appro- 
priate legislature made law on the same subject. The Madras State Legislature 
has not made any law in respect of the court-fee payable on the Original : ‘Side of 
the High Court. Ifso the High Court certainly can prescribe court-fee in i of 
‘such proceedings even after the Constitution. 


Apart from Article 225 there is no provision in the Constitution enabling the 
High Court to exercise such a power prescribing court-fee, though the laws made 
by it during the subsistence of that power would continue in force even after the 
‘Constitution, till they are modified. But as Article 225 of the Constitution has 
preserved the High Court’s pre-existing power the rule made by the High Court 
in June, 1950, prescribing a higher fee in appeals against the Original Side .decrees 
is constitutionally valid. 

It is a well-established principle that an Act or rule imposing a burden has 
always to be construed strictly. On a fair construction of the language of the 
amendment in Rule 1 of the High Court-Fees Rules, the ‘amendment cannot be 
held to be retrospective in operation. An appeal is a continuation of the proceedings 
in the court of first instance and a right of appeal is not merely a matter of procedure 
but is a matter of substantive right. An appellant need only pay the court-fee 
payable on the appeal at the time when he instituted the suit on the Original Side 
of the High Court. 

R. M. Seshadri (Party in person) Plaintiff in S.R. No. 36299 of 1953. 

V. V. Srinivasa Ayyangar and V. Devarajan for Plaintiff in C.S. No. 681 of 1948. 

The Advocate-General (V. K. Tiruvenkatachari) for Respondent in both. 


R.M. *Reference answered decore: 
Rajamannar, C.F. and Venkatarama Ayyar, F. Raghava i v. 
goth July, 1953. Venkataramanujacharyulu, 


C.M.P. No. 5707:0f'1953. 

Practice—Leave to appeal to Supreme Court—Constitution of India—Article 133— 
Final order—What is—Order of remand—If a final order—Preliminary finding on a question 
of faci—If a final order—‘ Fudgment °—Meaning of, in Article 133. ` 

In a suit in which several issues are raised and on appeal ‘some of thé issues 
are decided and the case is remanded for trial on other issues, the appellate judginentt 
ıs interlocutory in character even though the issues decided may” be ‘important ‘ones. 

It is well settled that an order can be held to be a final order, ifi it finally’ disposes 
«of the rights of the parties in the suit or proceeding. « 


g 38 


‘LL.R. 47 Cal. 918 : 39 M.L.J. 27 (P.C.), I.L.R. 11 Rang. 58 : 64 M.L.J. 307 
(P.C.), (1948) 1 M.L.J. 103 (F.C.), 1950 S.G.J. 139, (1951) 2 M.L.J. 479, (1953) 1 
M.L.J. 624, referred. 7 

On principle it does not make any difference whether the preliminary finding is 
an issue of fact or law, so long as that finding leaves the suit alive and undisposed ọf. 

LL.R. 17 All. 112 distinguished. 

(1948) 2 M.L.J. 511 : I.L.R. 1943 Mad. 584 followed. 

> The word ‘judgment’ in Article 133 of the Constitution is used in the sense 
of a decree or order and not ia the sense of ‘a statement of reasons given by a judge 
on which a decree or order is based’ as used in the Civil Procedure Code, section 
2 (9). 

(1950) S.C.J. 139 followed. ° 

P. M. Srinivasa Ayyangar for Petitioner. 

F. Rangachari for Respondent. 

R.M. s —— Petition dismissed. 
Rajamannar, C.F. and Venkatarama Ayyar, J. South India Bank v. Pichuthayappan.. 

gist July, 1953. L.P.A. Nos. 247 to 249 of 1952. 

Madras Shops and Establishments Act (XXXVI of 1947), section 2 (6)—Establish- 
ments—What are—Act if repugnant to Article 14, of Gonstitution—Section 41—Scope of 
enquiry under. 

The cumulative effect of section 2 (3) and (6) of the Madras Shops and Esta- 
blishments Act, is that banks come within the definition of establishments as defined 
under section 2 (6) of the Act and that they are within the operation of the Act. 

The Statute which has for its object the protection of the employees cannot 
be said to be repugnant to Article 14 of the Constitution on the ground that it is 
discriminatory against employees. The power conferred on the Government by 
sections 2 (3) and (6) cannot be held to contravene any of the principles of a valid 
classification. 

Under section 41 (2) of the Act when once it is found that there is a need for 
retrenchment the only question for decision is whether that has been done reasonably 
and not arbitrarily, or capriciously. Where the order of discharge is in accordance 
with a principle not extraneous to the subject-matter and uniformly adopted by the 
management it will be beyond the province of the Gommissioner in exercise of his 
powers under section 41 (2) of the Act to set aside those orders on the ground that 
the principle on which they are based did not commend itself to him or that in his 
opinion some other principle would be more just. 

K. V. Venkatasubramania Ayyar and T. P. Gopalakrishna Ayyar for Appellant. 

` S. Mohan Kumaramangalam and The Government Pleader (P. Satyanarayana Raju) 
for Respondents. 

Messrs. Row and Reddy and The Government Pleader (P. Satyanarayana Raju) 
for Respondent in L.P.A. No. 248 of 1952. 

R.M. 


) —— Appeal dismissed. 
Somasundaram, F. Dr. P. M. Kamath, Jn re. 
gist July, 1953. Cri. Rev. Case No. 1203 of 1952. 


i R Crl. Rev. Petn. No. 1047 of 1952. 
Criminal Trial—Objection to jurisdiction—Preliminary objection raised before the court 
of first instance rejected—Righi to come up in revision to High Court—Accused—If should 
wait till the trial is over and raise the preliminary objection later—Same facts disclosing two 
offences—Practice. ` 
When an objection taken goes to the root of the case it should not be reserved 
for consideration till the entire evidence is recorded. f 
` If a preliminary objection to the very cognizance of the offence by a magis- 
trate could be taken, such point can be raised before the lower court itself and, in 
fact, it ought to be raised before the lower Court and then the aggrieved party may 
‘come up in revision before the High Court. Needless waste of time would be 
avoided when such preliminary objections are taken and are upheld. 
(1939) M.W.N. (Crl.) 148 followed. 
(1952) M.W.N. (Crl.) 233 doubted and explained. 
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Where the facts stated discloses two offences for one of which sanction of Court is 
necessary and for the other such sanction is not necessary or a complaint by the 
Court is necessary for the one and a complaint by Court is not necessary for the 
other, the provisions relating to the sanction cannot be evaded. 

« G. Gopalaswami, Advocate, for Petitioner. 
The Assistant Public Prosecutor (A. C. Muthanna) for the State. 


R.M. Petition allowed—Proceedings quashed . 
Balakrishna Ayyar, F. Anthoniswami Chettiar v. State of Madras 
qth August, 1953. represented by Panchayat Board, Dharmapuri. 


Crl. Rev. Case No. 1106 of 1952. 
š (Cri. Rev. Petn. No. 936 of 1952.) 


Madras District Municipalities Act (V of 1920), section 321 (9) (a)—* Year’—If 
has the same meaning as findncial year as defined in section 3 (31) of the Act—Section 321 
(11)—Order—Meaning of—Letter from Local Authority—When an order. 


The word ‘year’ in section 321 (9) (a) of the Madras District Municipalities 
Act does not mean the financial year as defined in the. interpretation clause since 
the context precludes such a construction. The year referred in this sub-section 
is the year mentioned in the application. 

Quaere.—-Whether the word ‘application’ in the sub-section is an accidental 
slip for licence, permission or registration ? 

Where the local authority concerned wrote a letter stating that a licence’ applied 
for will not be granted till a particular matter is considered ard disposed of it 
amounts to an order within the meaning of section 321 (11) of the District Munici- 
palities Act. 

` (1944) 1 M.L.J. 47, referred. : 

But a letter from a Local Board stating that the matter is receiving attention 
will not amount in itself to an order within the meaning of section 321 (11) of the 
Act. 

B. Bhujanga Rao and G. Ramachandra Naidu, for. petitioner. 

The Public Prosecutor (F. T. Rangaswami Ayyangar) for the State. 


RM. > Conviction confirmed—Sentence reduced. 
Jen 

Govinda Menon and Basheer Ahmed, Fi. Pattathammal, {n re. 

č Toth August, 1953. Ref. Trial No. 72 of 1953.° 


Practice—Criminal Trial—Reduction of , sentence—Prisoner sddeenae a child during 
imprisonment—If an extenuating circumstance. 


The fact that.a condemned prisoner has delivered herself of a child, which 
she has coriceived prior to the crime, cannot be considered to be an extenuating 
circumstance for reducing the sentence imposed on her. 

(1940) 2 M.L.J. 557, followed. j 

B. Prasada Rao for Appellant. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 


R.M. Appeal dismissed. 
Ramaswami, F. . Public Prosecutor v. Kasi alias 
11th August, 1953. Arumugam Servai. 


Crl. Appeal No. 640 of 1952. 


one Preservation of Private Forests Act (XXVII of 1949), section 2—Forest— 
. Meaning of— Owner ?—Who- is—If includes erstwhile owners. 


For the purpose of constituting a class of land within the scope of ‘forest’ 
under section 2 of the Madras Preservation of Private Forests Act, the emphasis 
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is, that, the growth is more the handiwork of nature as’ contradistinguished from 
: Pea wok of man over enclosed and limited space. What the Act contemplates 
-iş that onë who has been the owner of the forest should not without the premission 
of the District Collector alienate or cut trees or do any act likely to denude the 
forest and that if such a person did so, both the owner. as well as the person claiming 
under him rendered themselves liable to the penalties under section 7 of the Act. 
It would take iń- the erstwhile owners who for other purposes, such as for taking 
compensation, would continue to be the owners. s 
The provisions of the Madras Preservation of Private Forests Act cannot be 
said to offend in any. way the freedom of property guaranteed under Article 19 (1) 
(fF), of the Constitution of India. 
~i ci Me Watesan for. the Accused. 
' +: v The Public Prosecutor (V. T. Rangaswami Ayyangar) in person. 
ve RM: jiu rm A — . Acquittal set aside. 
‘Krishnaswami Nayudu, J. ` > Vajravelu Mudaliar v. Rajalaxmi Ammal. 
14th August, 1953. C.R.P. No. 1346 of 1951. 
| “Practice —Suit for separate maintenance by a Hindu wife against husband—Cause of 
/gotion-—If arises in part at the place where parties were married. 


e i \ 


A suit for separate maintenance by a Hindu wife against her husband can be 
: instityted in the, place where the parties were married, as marriage forms part of the 
cause of action in such a suit. 


oa ‘ord LR. 59 Mad. 392 ; LL.R. 18 Bom. 316 ; A.LR. 1926 Lah. 663, distinguished. 
 ;(4888) L.R. 22 Q.B.D. 128; LL.R. 31 Cal. 274; ALR. 1937 All. 208, 
referted ; I.L.R» 32 Cal. 146 ; followed. 
K. Umamaheswaram and Y. Venkatarami Reddi, for Petitioner. 
V. S. Rangachari for Respondent. 


Se RMS — Petition dismissed. 
‘Rajamannar, C.F. and Venkatarama Ayyar, J. Collector of Customs, Madras v. 
18th August, 1953. . Lala Gopikissen Gokul Doss. 

° O.S.A. No. 121 of 1952. 


, Stamp. ‘Act ` (II of 1899), Schedule I-A, Article 13 (Madras)—If applies to . 
© bonds’ governed by Article 6 of Schedule II of Court-Fees Act—Personal bonds given in pur- 
suance of order of Gourt—Stamp duty leviable. 


` Personal bonds given by a party in a Court proceeding under which immovable 
property is not hypothecated would fall within the definition of ‘ bond’ ‘under 
section-2 (5) of the Stamp Act. Where a bond is givenin pursuance of an 
order made by a Court Article 6 of Schedule II of the Court-fees Act would apply 
to-it. It follows that Article 13 of Schedule I-A of the Stamp Act (Madras) would 
not apply because that Article specifically says that it is only if a bond is not other- 
‘wise provided for by that Act or by the Court-fees Act that the duty is leviable 
under that Article. . 

Article 13 of Schedule I-A ofthe Stamp Act (Madras) does not apply if 
the Court-fees Act applies. The proper duty leviable on bonds given in pursuance 
of an order of Court is eight annas under Article 6:of Schedule II of the Court-fees 

Act, > + 
(1934) 68 M.L. J. 466 : ILL.R. 58 Mad. 687 (F.B.), followed. 
= Judgment of Krishnaswami Nayudu, J., in Application No. 4190 of 1949 in 
:C.8: ‘No. 576 of 1949 held not correct. 
t+. The Goverriment Pleader (P. Satyanarayana Raju) for Appellant. 
<e FoC. Gopalarainam and L. V. Krishnaswami, for Respondeat. 
R.M. i Reference answered accordingly. 
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Balakrishna Ayyar, 7. Ammu Amma and another v. 
-29ih July, 1953. Mani and others. 
e S. A. No. 218 of 1950. 

Madras Marumakkattayam Act (XXXII of 1947), sections 33 and 38 (1), proviso— 
Dem&nd for partition of tarwad. properties —When valid—Pre-requisite conditions for exercise 
of power under section 33 by a karnavan. 

_ Under section 38 of the Madras Marumakkattayam Act a right to claim parti- 
tion of tarwad properties is given only to a tavazhi subject te the qualification in 
the proviso to section 38 (1). A consent given by an ancestress to effect a parti- 
tion of the properties of a tarwad cannot operate restroactively. Where a statute 
states that the consent of a particular pgrson or persons should be obtained, it 
normally means that the consent cannot be ex post facto. 

Till a severance in status actually takes place a tavazhi can have no karnavan 
who can exercise the power conferred by section 33 of the Act and there would 
be nobody inside the tavazhi competent to convey the interests of the minors in- 
cluded in the tavazhi. . 

K. P. Ramakrishna Aiyar for Appellants. 

A. Achuthan Nambiar and V. P. Gopalan Nambiar for respondents. 


R.M. . Appeal dismissed. 
Rajagopalan, f. © Official Receiver, Nellore v. Varadi Reddi Jayarama Reddi. 
29th July, 1953. G.R.P. No. 462 of 1951. 


Provincial Insolvency Act (V. of 1920), section 53—Expression ‘ before and in 
consideration of marriage’—Meaning of —If extends to marriage other than that of the trans- 
Seror. 

In construing the term ‘in consideration of marriage’ as it occurs in section 
53 of the Provincial Insolvency Act, the alternatives appear to be the transferor’s 
marriage or any marriage. There is no logical basis for extending the scope of 
consideration of marriage to the marriage of the transferor’s son if consideration 
of marriage cannot include any and every marriage other than that of the trans- 
feror. The scheme of section 53 of the Act is only to give a restricted protection 
to the transferee as against the Official Receiver, whatever may be the scheme of 
the protection the transferee could claim against the representative of the credi- 
tors of the tranferor or against the transferoy himself, or his successors’ interest. 

42 Mad. 154 ; (1898) 2 Irish Reports 302, referred. 7 

Though consideration of marriage is the highest form of consideration known 
to law, section 53 of the Act is not intended to give protection to every transfer, 
ċonsideration for which is a marriage as distinct from the transferor’s marriage. 

The construction that should be put upon the expression ‘in consideration of 
marriage ’ in the context in which it occurs in section 53 of the Provincial Insolvency 
Act is to read the word ‘ transferor’s’ before the word ‘ marriage’, 

K. Umamaheswaram for Petitioner. . 

C. A. Vaidyalingam, T. Venkatadri and K. Ramachandra Rao for Respondents. 

RM. Petition allowed. 


Ramaswami, j. Damodara Doss v. Somisetti Lakshmidevamma. 
wth August, 1953- S.A. No. 2309 of 1948. 


Transfer of Property Act (IV of 1882), section 126-——Gift—Conditions attached to the 
gifi—Failure of—Right to revoke the gift by the donor. 

If a man will improvidently bind himself up by a voluntary deed, and not 
reserve a liberty to himself by a power of revocation, a Court of Equity will not 
loosen the fetters he has put upon himself but he must lie down under his own folly. 

There is no such proposition of law that so long as the expectation of the donor 
of a gift was not fulfilled it is open to the donor to revoke the gift. But where there 
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is an express stipulation and understanding between the parties to the gift that 
the donor should be maintained and a mortgage loan on the property should be 
discharged, failure to discharge the canditions by the donee might give a right to 
the donor to révoke the gift. 

N.W.F. Reports, Vol. V, page 5 ; (1946) 2 M.L.J. 357, referred. ° 

P. M. Srinivasa Aiyangar for Appellants. 

T. V. R. Tatachari and P. R. Ramachandra Rao for Respondents. 


R.M. ° . Appeal dismissed. 
Rajamannar, C.F. and Abdul Azeez and Co. v. New India Assurance Co. 
Venkatarama Ayyar, J. : O. S. A. No. 74 of 1949. 


12th August, 1953. 

Contracts—Contract of insurance—When concluded and binding—Pre-payment of premium 
—If a condition precedent—-Condition—If could be waived. 

The law is well settled that a contract of insurance, like other contracts, is 
concluded by offer and acceptance. If there is a stipulation that the liability will 
attach itself under the contract only if premium is paid that will be a condition 
precedent to the policy taking effect. But that is a condition inserted for the benefit 
of the insurer and that can be waived. 


Pre-payment of the premium is not in law a condition precedent to the contract 
of insurance, except where it is so stipulated expressly. But even in cases where 
there is such a stipulation, it is competent for an insurer to waive the condition 
and the Court will readily infer such a waiver. 

(1907) A.C. 96; I.L.R. 52 Bom. 532 ; and A.L.R. 1935 Bom. 236, Halsbury, 
Vol. 18, paragraphs 650 and 651 ; Porter’s Law of Insurance, referred. 

P. K. Fanakiram for Appellants. 

C. N. S. Chengalvarayan for Respondent. 


R.M. Appeal dismissed. 
Subba Rao, F. Subramania Gounder v. Election Tribunal, N. Arcot. 
13th August, 1953. W. P. No. 334 of 1953. 


Representation of the People Act (LXIII of 1951), sections 32, 82 and 100 (2) (c)— 
€ Duly nominated candidate’—When a necessary party to an election petition—TIrregularities 
in election alleged to materially affect the result of an electton—Onus of proof. 

The words ‘duly nominated candidate’ in section 82 of the Representation 
of the People Act, 1951, are candidates whose names are published in the final list 
of valid nominations and it does not include those, who though originally nomi- 
nated, have withdrawn from the contest. Such persons may be candidates for the 
election as mentioned in section 32 of the Act. But they are no longer candi- 
dates at the election as mentioned in section 82. 

55 Bom.L.R. 334, followed. 

On the language of section 100 (2) (c) of the Representation of the People Act, 
1951, it would be incumbent on the person assailing an election to establish that 
any ‘irregularity complained of has materially affected the result of the election. 

LL.R. 46 Mad. 123, referred. c 

There may be several modes of discharging the burden. 

In England the burdern of proof is on the party who maintains an election 
to show that notwithstanding the infringement of the rules the result of the election 
was not affected. 

But under the Indian Law the burden of proof is on the person who impugns 
an election to show that the non-compliance with the rules relating to the election 
has materially affected the result of the election. 

N. Rajagopala Iyengar for Petitioner. 

The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 

S. Mohan Kumaramangalam tor the Second Respondent. 

R.M. —— Petition dismissed: 
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Satyanarayana Rao and Kannan Rice Mills, Ltd. v. ©. I.-T., Madras. 
Rajagopalan, FF. Case Ref. No. 8 of 1951. 
18th August, 1953. ° 


Indian Income-tax Act (XI of 1922), section 12-B (1)—Third and second provisos— 
Scope. i 

The expression ‘any distribution of capital assets’ in section 12-B (1) third 
proviso govern not only partition of Hindu undivided family but also the dissolution 
of a firm and other association of persons or the liquidation of*a company. 

Though the value of the capital assets as valued for distribution on a liquidation 
of a company, may be much more than the actual amount spent for their acquisition 
there being no realisation by sale or otherwise of the asset or assets but only a distri- 
bution in specie, of the assets, it was thought just that there should be no tax treating 
the difference between the two amounts as capital gains. This is the main intention 
of the proviso. Whatever may be the function of a liquidator in liquidation pro- 
ceedings and even if he is to sell the assets for discharging the liabilities and distri- 
buting the surplus, that does not mean that the operation of sale for that end 
would be a distribution of capital assets within the meaning of the proviso. Only 
the distribution of the capital assets on the liquidation of a company is exempted 
under the proviso and not the sale proceeds of the same realised in the liquidation 
proceedings by the liquidator. 

It is difficult to hold that a property which does not enter into the computa- 
tion as provided under section 9 of the Act is property which is ‘ chargeable’ but 
which is excluded for the purposes of tax to be levied. It is never made chargeable 
under section g and therefore it is impossible to hold that the second proviso to 
section 12-B (1) applies to such a case. 

S. Swaminathan for Applicant. 

C. S. Rama Rao Sahib for Respondent. 


R.M. _ Reference answered accordingly, 
Ramaswami, J. Bogilal Devay v. S. R. Subramania Ayyar. 
25th August, 1953. G.R.P. No. 1500 of 1952. 
Madras Buildings (Lease and Rent) Control Act (XXV of 1949), section 7—‘ Wilful 
default °"—* Nuisance to others’°—‘ Bona fide requirement ’—Scope of terms—Additional 
accommodation—Balance of convenience—What is. 

The term ‘ wilful’ is a legal term evidently used as a description and not as a 
definition. The idea intended to be conveyed is that the default was occasioned 
by the exercise of volition or as a result of the non-exercise of will due to supine 
indifference, although the defaulter knew or was in a position to know that loss 
or harm was likely to result. The word does not necessarily suggest the idea of 
moral turpitude. The element of accidept or inadvertence or honest error of 
judgment should also be eliminated. The default must be the result of deliberation 
or intent or be the consequence of a recklesss omission. Wilful default therefore 
is indicative of some misconduct in the transaction of business or in the discharge 
of duty or omitting to do something either deliberately or by reckless disregard of the 
fact whether the act or omission was or was not a breash of duty. Where a tenant 
notwithstanding his being told by. his former landlord to attorn to a new landlord, 
has been wilfully. defaulting to pay rent to the new landlord and persists in sending 
money orders to the former landlord, the default is wilful. 

A tenant’s systematic discourtesy to his neighbour ; permitting the sink to 
become blocked and overflow into the premises of another tenant ; tenant’s persis- 
tent noisy abusé of the landlord as thief, liar, murderer ; indecent exposure or 
exhibition of oneself; keeping brothel and all other acts tending to affect public 
morals are instances of nuisance or annoyance. Other instances are running 
hospital or sanatorium for infectious disease ; smoke or obxoxious vapour ; keeping 
wild animals, dancing, noisy hammering from workshop. 

The term ‘ bona fide requirement’ connotes something more than a desire to 
have something and much less than absolute necessity. There can be no doubt, 
however, that the landlord must have a genuine present need of the building for 
his occupation. : 
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In determining whether it is reasonable to make an order for possession on 
the ground of requiring additional accommodation the Court is entitled to and 
is bound to take into consideration evefy circumstance that may affect the interests 
of the landlord, or that of the tenant including financial hardship which would be 
inflicted on the tenant if an order for possession were to be made. 

M. S. Venkatarama Ayyar and T. Krishnaji for Petitioner. 

M. Govinda Pillai for Respondent. 


R.M. ——— Revision allowed. 
Rajamannar, C.F. Venkateswara Rao v. Municipal Council of Masulipatnam. 
27th August, 1953. C. R. P. No. 634 of 1952. 


Court-Fees Act (VII of 1870), Article 1p-A (1) and 17-B, Schedule I!—Suit for decla- 
ration that a resolution of a Municipal Council is void—Resolution relating to a market property 
—Proper Court-fee to be paid. 


A suit filed in a répresentative capacity for a declaration that a resolution 
passed by a Municipal Council relating to a market was illegal, ultra vires and void 
clearly falls under Article 17-B of Schedule II of the Court-Fees Act. It cannot be 
said in such a suit that the subject-matter of the suit is the market and that Court-fee 
should be paid under Article 17-A (1) of Schedule II of the Act. 

V. Parthasarathi for Petitioner. 

k paenone Raju for Respondent. 

—— Revision, allowed. 

Secon: C.F. Thirugnana Sambandha Pandara Sannadhigal v. State 
27th August, 1953. of Madras. 
C. R. P. No. 1611 of 1952. 

Court-Fees Act (VII of 1870), Schedule I, Article 17-B—Suit for declaration that 
Madras Aci XXX of 1947 is not applicable to a particular village—Gourt -fee payable, 

A suit for a declaration that particular, villages are not ‘estates’ within the 
meaning of the Estates Land Act and that the Madras Act XXX of 1947 was not 
applicable to such villages would appropriately fall within Article 17-B of Schedule 
II of the Court-Fees Act, which provides for suits where it is not possible to estimate 
at a money value the subject-matter in dispute. 

' Se JFagadisa Aiyar for Petitioner. 
A. V. Narayanaswami Aiyar and R. Venkatachalam for Respondent. 


R.M. —— Revision allowed. 
Venkatarama Ayyar, F. . Pera Naidu v. Soundaravalli Ammal. 
28ih August, 1953- C. R. P. No. 1776 of 1951. 


Code of Civil Procedure (V of 1908), Order 21, rules 100 and 101—Scope of relief 
under—Who can apply under—If includes persons who are in juridical possession only. 

The object of rules r00 and ror of Order 21 of Civil Procudure Code is to 
sustain the possession. of persons who were not parties to the suit and who are in 
possession on their own account or on behalf of others who are not the judgment- 
debtors. The scope of the enquiry under these rules is limited to finding whether 
the applicant was in possegsion at the time of delivery. If that is found, he has 
to be restored back to possession. That clearly indicates that what the court is 
concerned with is actual possession. Any question of juridical possession would be 
foreign to the nature and purpose of the enquiry. 

Where there are no allegations of actual possession by the applicants and of 
disturbance thereof, Order 21, rule 100, has no application. 

Where lands are leased, both landlords and tenants are in possession and both 
can take action under Order 21, rule 100. But when one co-sharer is in possession 
‘of property and appropriates the whole income for himself, it cannot be said that 
the other co-sharers are in actual possession of the property, though for certain pur- 
poses the possession of one co-sharer may be regarded as juridical possession of 
„other co-sharers. 

K. S. Chanpakesa Aiyangar and K. C. Srinivasan for Petitioners. 

K. S. Ramamurtht and K. Vaitheswaran for Respondents. 


R.M. i ' Petition dismissed. 
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Krishnaswami Nayudu, F. Parnakutty Amma v. Lakshmi Amma. 
24th July, 1953. G.R.P. No. 1003 of 1951. 


Succession Act (XXXIX of 1925), sectiog 180—Doctrine of election—Scope of— 
Applicability to suits for partition. 

‘The essence of the doctrine of election is that a person cannot affirm and at 
the same time dissent from the same document, accept one part and reject the 
other, receive the benefit provided and refuse to give full effect to it. What is 
meant by election as provided under section 180 of the Inflian Succession Act, 
which is the same thing as the Scottish Law of ‘approbate and reprobate’ and 
the English doctrine of election is that a person cannot prefer to accept a benefit 
and refuse to be bound by the other provjsion of a will. 

It is not a principle peculiar to English or Scottish or any other law but is 
based on a rule of justice. The affirmation and disaffirmation must be with refer- 
ence to the same transaction or instrument. a 

In suits by a son in a Hindu family when the father has executed a will dis- 
posing of the properties as his self-acquisition, the son claiming them as joint family 
properties, for a share in the joint family properties, while contesting the will, or 
in the alternative, asking for recovery of his legacy in case the properties are found 
to be self-acquisitions of the father, or in suits for partition on the-basis that pro- 
perties are tarwad properties, there is no scope for applying the doctrine of election. 


K., Kuttikrishna Menon and V. Balakrishna Eradi for Petitioner. 


M. K. Nambiar, P. S. Menon, P. B. Menon and C. Vasudeva Mannadiar for Res- 
pondent. 


R.M. Petition allowed. 
Chandra Reddy, 7. Dhanalakshmi v. Pulipatti Subbarayadu. 
grst July, 1953. .  C.R.P. No. 1659 of 1951. 


Civil Procedure Code (V of 1908), section 73 and Order 21, rule 89—Mongy depo- 
sited in Gourt by judgment-debtor under Order 21, Rule 89—If available for rateable distri- 
bution. i 


A deposit made by a judgment-debtor under Order 21, rule 89 of the Code 
of Civil Procedure, being for the specific purpose of paying it to the decree-holder 
in the execution of whose decree the propesties were brought to sale, cannot be 
distributed rateably under section 73 of the Code. 

LLL.R. 41 Mad. 616, I.L.R. 45 Bom. 1094 at 1101, 34 I.C. 350, ALR. 1952 
Cal. 840, ILL.R. 40 Cal..619 and A.I.R. 1935 Mad. 1030 followed. 

42 C.W.N. 840, I.L.R. 47 Cal. 515, réferred to. 

z LL.R. 12 Pat. 772, A.LR. 1932 Nag. 156 and A.I.R. 1933 Nag. 347, dissented 
om. 

Konda Kotayya for Petitioner. 


G. Chandrasekara Sastri (amicus curiae) for Respondéht. 


R.M. Petition allowed. 
[Full Bench.] 

Rajamannar, C.F., Chandra Reddy and Chidambara Iyer v, B. Nambudripad. 

Venkatarama Ayyar, FF. S. A. No. 1689 of 1950 and 

- roth August, 1953. C.R.P. No. 77 of 1948. 


Malabar Compensation for Tenants’ Improvements Act (XXXIII of 1951), section 19— 
Provision in a kanom demise that a tenant should pay to his landlord one-third of the 
amount realised by leasing out of fuel-growing forest for cutting trees—If enforceable, 

A clause in a lease under which there was a stipulation for payment of jenma- 
bhogam in respect of forest trees felled and sold, does not offend against the provi- 

NRC 
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sions of section 19 of the Malabar Compensation for Tenants’ Improvement Act. ` 

LL.R. 1939 Mad. 995 : (1939) 2 M.L.J. 680 affirmed. 

A.LR. 1934 Mad. 718 overruled. 3 

A stipulation of the aforementioned nature does not in any way impede the might 
of the tenant to effect improvement. The, cutting of trees is not an act of improve- 
ment in itself and is only a mode of enjoyment. In any event a claim to a one-third 
share of the money regeived in respect of forest trees felled and sold under the demise 
cannot in any way deter tife tenant from cutting the trees. It is only when the 
amount claimed is equivalent to the full value or is a major part of it, it may be said 
to be so unreasonable as to be prohibitive of the cutting of trees. In a case where 
right to fell the trees is leased out to thfrd parties, the operation of cutting and 
carrying away the trees would go on irrespective of whether a share of the amount 
realised by the tenant is paid to the landlord or not. The right of the tenant to 
make improvement is unaffected by such a stipulation. 


C. K. Viswanath Aiyar, Sundararajan and Sivaswami for Appellant. 
D. A. Krishna Varriar, D. H. Nambudripad and K. P. Mahadeva Pisharody for Res 
pondent. 


R.M. a Petition dismissed. 
Rajamannar, C.F. and Venkatarama Ayyar, 7. H. R. E. Board v. Deivanai Amma. 
14th August, 1953. O.S. A. No. 93 of 1950. 


Madras Hindu Religious Endowmenis Act (II of 1927), section 9 (12)—Temple— 
When public. 

In order to constitute an institution a public temple it is essential that it should 
be clearly proved that the institution was dedicated to the public. In the case of 
an old temple, such dedication might be presumed.from long user by the public 
as of right. The fact that there is an utsav idol and there are processions are generally | 
indicative of the fact that it is a public temple. But where no property has been 
dedicated for the upkeep of the temple and the expenses are met from out of some 
private funds, it is difficult to hold that the temple has been dedictated to the public. 
The mere fact that members of the public were allowed to worship in the temple 
is no ground to hold it a public temple as it is not in consonance with the Hindu 
sentiment to exclude worshippers from a temple even when it is private. 


M. Seshachalapaitht and T. A. Ramaswgmi Reddi for Appellant. 
Subramanyam and Rajagopal for Respondent. 


R.M. | Appeal dismissed. 

e 
Satyanarayana Rao and Rajagopalan, F7. Alipi Sahib v. Province of Madras. 
17th August, 1953. Appeal No. 712 of 1949. 


Madras General Sales Act (IX of 1939), section 8—Licence under—Commission Agent 
—Collection of ‘dharmam’ and ‘ dhallal’-—wNot for the benefit of disclosed perincipals— 
Validity—If violates condition of licence. 

The collection of ‘ dharmam’ and ‘ dhallal’ by a Commission Agent, with the 
knowledge of his principals and according to' trade usage, is not a violation of any 
of the terms of the licence granted to a Commission Agent under Section 8 of the 
oe General Sales Tax Act, 1939, and will not disentitle him to the benefit of’ 
the section. 


LL.R. (1952) Madras 571 : (1952) 1 M.L.J. 494 (F.B.), followed. 


47 


M. C. Sridharan for Appellant. 


The Government Pleader (P. Satyanarayana Raju) and P. Anandan Nair for 
Respondent. ° 


R.M. Appeal allowed. 
Subba Rao and Ramaswami, F 7. General Bank Ltd. v. Ramachandra Ayyar. 
19th August, 1953. O.S.A. No. 94 of 1953. 


Banking Companies Act (X of 1949), section 38 and Companies Act (VII of 1913), 
section 163— Winding up of a banking compan—Grounds. 


A combined reading of section 38 of the Banking Companies Act and section 163 
of the Companies Act indicate that a Bank shall be wound up if either of the condi- 
tions laid down in the Companies Act or in the Banking Companies Act are complied 
with. The conditions laid down in the Banking Companies Act are more stringent 
from the standpoint of the Bank. The legislature obviously intended that a 
Banking Company should be more prompt in meeting demands and that any 
default made by it in that behalf should be a sufficient ground for winding up the 
Company. Under the Companies Act a company can be wound up if the judge 
comes to the conclusion that the company is unable to pay its debts. Section 163 (r) 
introduces a fiction stating that if a Bank does not pay the amount within three 
weeks from a demand made on it of asum exceeding Rs. 500 the Company shall be 
deemed to be unable to pay its debts. Under this section the demand shall be 
made by a creditor to whom the Company is indebted by serving the same on the 
Company by registered post or otherwise at its registered office and sub-section (2) 
enables the creditor to issue a demand through his agent or legal adviser. 


Quaere—Whether a demand made by a Commissioner appointed by the Court 
is a lawful demand within the meaning of section 163 of the Companies Act. 


A petitioner for winding up a Banking Company can rely upon either section 
163 of the Companies Act or on section 38 (3) of the Banking Companies Act. 
The two provisions are alternative. The petitioner can invoke the fiction if the 
conditions of either of the two sections are complied with. A demand made by 
the Commissioer appointed by the Court to collect the debt on behalf of the parties 
claiming the debt is a lawful demand within’ the meaning of section 38 (3) of 
the Banking Companies Act and if the Bank did not comply within the pres- 
cribed time the Bank shall be deemed to be unable to pay its debts and it should 
be wound up. 


C. K. Viswanatha Iyer and T. R. Sangameswaran for Appellant. 


N. Sundara Iyer, T. R. Ramachandran, G. Vasantha Pai, C. Govindarajan and N. R. 
Sesha Iyer for Respondents. 


K.S. , . Appeal dismissed. 
Subba Rao and Ramaswami, FF. Ramaswami v. Venkateswaralu. 
19th August, 1953. C.R.P. No. 1992 of 1951. 


Arbitration—Reference to—Party to a reference becoming insolvent pending arbitration— 
Reference if becomes revoked— Trustee in bankrupicy—If bound by the reference. 


Where a party to a reference to arbitration becomes bankrupt pending the 
reference although the reference to arbitration is not revoked by the bankruptcy, 
the trustee in bankruptcy is not as a rule bound by the reference. The principle 
is that in a pending suit all parties must join in the reference also applies to arbit- 
ration out of Court. The principle of proper representation applies to arbitration 
proceedings though there is no definite rule or provision compelling such repre- 
sentation. : ; 
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(1950) 1 M.LJ. 249, LL.R. 42 Cal. 72, LLL.R. 54 Cal. 595, (1949) 1 M.LJ. 
249, referred. 


P. Somasundaram and P. Suryanarayana for Petitioner. 


M. S. Ramachandra Rao, M. Krishna Rao, A. Raghaviah and M. V. Srinivasg Rao 
for Respondents. f x 


R.M. : Petition dismissed, 
Balakrishna Ayyar, J. : Public Prosecutor v. K. Sankunny. 
26th August, 1953. ' Cr.A. Nos. 387, etc., of 1952. 


A (Crl.R.C. Nos. 655, etc., of 1952.) 


Criminal Procedure Code (V of 1898), section 417—Right of appeal against acquittal— 
State if singled out for discriminatory treaiment—Section if contravenes Article 14 of the Consti- 
tution and therefore void. ° 


Madras General Sales Tax Act (IX of 1939), section 14-A which corresponds to old 
„section 2 (b), explanation two—Non-resident foreigner with resident agent—Liability. 


Article 14 of the Constitution cannot be read as requiring that the State should 
not discriminate as between itself and the “persons” over or in relation to whom 
it exercises jurisdiction. Article 14 is a direction to the “State”. It cannot be 
said that the State should maintain “ equality ” between itself and the persons ' 
resident within its area and otherwise its acts will be ultra vires. The duty of the 
State to apprehend offenders and see that they are punished in accordance with 
the law of the land is essentially different from a commercial activity like that of 
operating buses or other forms of road transport. Motilal v. Uttar Pradesh Govern- 
ment, A.I.R. 1951 All. 257 (F.B.) distinguished. 


The distinction between prosecutor and accused which the Criminal Procedure 
Code makes, amounts to a classification—an eminently reasonable classification. 
There is a rational and intelligent basis for the discrimination in favour of the State 
in giving it a right of appeal against acquittal while such right is denied to a private 
prosecutor. 


There is nothing unreasonable in the legislature considering that the executive 
authority, in order to effectively discharge its duty to see that wrong-doers are 
punished should have the power to canvass in an ordinary Court of law, the correct- 
ness of an order of acquittal, which ‘it is advised, is wrong or erroneous. One may 
presume that the executive authority of the State would be moved only by consi- 
derations of public interest and the desire to uphold the law, while a private prose- 
cutor may be moved by the desire for revenge, by the hope of collecting blackmail 
or by other indirect or improper motive. The fact that it gives the executive 
authority discretiori to pick and choose between persons does not necessarily render 
the provision bad, 


A non-resident dealer liable to tax under Madras General Sales Tax Act cannot 
escape liability merely because the resident agent is also liable. 


The Public Prosecutor (V. T. Rangaswami Ayyangar) for Appellant in all the 
appeals, 


G. Vasanta Pai and K. Veeraswami for Respondents. 
K.S. 
Satyanarayana Rao and Rajagopalan, FF. Transport Co., Kallidakurichi v. Tirunelveli 


Ist September, 1953. Motor Bus Service Co. 
Appeal No. 306 of 1949. 


_  Contracts—Specific performance of—Executory contract to allot shares in a Company— 
Enforceability—Conditions. 


A court has jurisdiction to decree specifi performance of a contract either 
to take shares or to allot shares subject to the same principles, which govern suits 
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for specific performance as laid down in the Specific Relief Act. The legal possi- 
bility of a valid executory contract for allotment of shares is recognised, provided 
there is an offer to take up shares which i is communicated to and was accepted 
by or on behalf of the company. An execútory contract to take up shares may be 
bropght into existence in the same manner and subject to the same principles as 
under the Contract Act. The communication of the acceptance need not be in 
writing. It may be verbal or may be inferred by conduct. 


K. Rajah Ayyar, K. S. Desikan and T. R. Sundaram for Appellant. 
S. Ramachandra Aiyar for Respondent. ; 
_ RM. ė Appeal allowed tn part. 


Chandra Reddi, J. . Ramaswami Servai v. Muthiralayee. 
2nd September, 1953. C.R.P. No. 462 of 1953. 


Arbitration Act (X of 1940), section 17—Application to set aside award—What 
amounts to. 


A counter-affidavit filed by a respondent in a petition for passing of a decree 
in terms of an award objecting to the passing of such a decree and praying that the 
petition should be dismissed, can tantamount to an application for setting aside 
the award within the meaning of section 17 of the Arbitration Act and is sufficient 
compliance with the terms of the section. It is not necessary to make it in any 
particular form and to affix court-fee stamp of any value. 


It is sufficient compliance with the requirements of section 17 of the Arbitration 
Act if some notice is given to the proper officer that a party objects to the award. 


LL.R. 45 Bom. 1071, Ref. 
K. Parasaran for Petitioner. 


U. Somasundaram for Respondent. 


R.M. l Petition dismissed. 
Govinda Menon, F. e Venkatarama Raju v. State of Madras. 
3rd September, 1953. W.P. No. 208 of 1952. 


Motor Vehicles Act (IV of 1939), section 64-A~ Selecting a few applications out of a 
large number for route permit—Efffect on the rest of the applications. 


When a Regional Transport Authority selected four applications out of a total 
of 176 as the most suitable for issuing stage carriage permits it tantamounts to saying 
that the rest of the applicants are not as much qualified as the four who have been 
selected. The selection of the four persons would be equivalent to giving reasons 
for the rejection of the remaining applications. It cannot be said that in such cases 
there is any failure to exercise jurisdiction by the authorities. 


Y. Rami Reddi for Petitioner. 


The Government Pleader (P. Satyanarayana Raju), G. Suryanarayana and 
K. Suryanarayana for Respondents. 


R.M. ' Petition dismissed, 


_Venkatarama.Ayyar, J: l Ahmed Ibrahim v. Ramado ss. 
: 4th September, 1953. ; G.R.P. No. 1695 of 1951. 


Negotiable Instruments Act (XXVI of 1881), sections 20 and 78—Incomplete 
‘instrument—When becomes a promissory note—Limits on the power of a holder to complete 
the instrument—Payments made to other than payee—When could be pleaded in discharge of 
‘the note. i 


When an incomplete negotiable instrument is executed and delivered, it is open 
to the holder to complete the instrument by entering his name or that of any other 
person and such a person will be a holder under the Act and has a right to sue on 
the instrument as such holder and in that suit the defendant cannot be heard to 
contend that he did not execute the instrgiment in favour of the plaintiff or deliver 
it to him. But the position of the person to whom an incomplete instrument is 
delivered is that of an agent and the scope of his authority must be determined 
on principles applicable .to agents. Where the authority comes to an end before 
the instrument is completed, section 20 becomes inapplicable and no rights can 
be based on the instrument if it is completed thereafter except by a holder in due 
course. Payments made to some one, other than the payee, before an incomplete 
instrument was completed and before it had acquired the status of a negotiable 
instrument can be pleaded in discharge. 


Section 78 of the Negotiable Instruments Act can have no application to such 
a casé as the instrument becomes a promissory note only by the exercise of the autho- 
rity conferred by section 20 of the Act. 


M. R. Narayanaswami and K. Vaitheeswaran for Petitioner. 
K. V. Srinivasa Aiyar for Respondent. 


R.M. Petition dismissed. 
Balakrishna Aiyar, F. Public Prosecutor v. Satyanarayana Rao. 
9th September, 1953. Crl, Appeal No. 296 of 1952. 


Prevention of Corruption Act (II of 1947), section 5—Charge under—Onus of proof— 
How discharged—Presumption—How rebutted—Scope of enquiry under—Charge should 


mention a specified period. 


Conduct which was not previously punishable but which is made punishable 
by Act II of 1947 really consists of two matters : 


(1) allowing some one else to misappyopriate property entrusted to or under the 
control ofa public servant, and (2) obtaining a valuable thing or pecuniary advantage 
by abuse of official’ position. Sub-section (2) of section 5 merely provides the 
punishment for the offence defined in section 5 (1).° Sub-section (3) lays down 
a rule of evidence which enables the prosecution to prove more easily than other- 
wise the various offences defiged in sub-section (1) in a particular manner. Sub- 
section (3) requires that the accused should satisfactorily account for his possession 
of disproportionate resources not to someone else but to the court before which 
he is tried. 


Apparently in view of the difficulty of producing proof of specific instances 
the legislature devised another mode of proof founded on an enquiry into the finan- 
cial position of the accused on the date on which he is alleged to have transgressed 
section 5 (1). When it is establised that on that date he is in possession of pecu- 
niary resources or property disproportionate to his known sources of income then 
he will be presumed to have committed an offence under section 5 (1), ulness he 
can rebut this presumption by explaining how he came to be in possession of such 
resources. If his explanation is satisfactory there is an end of the matter. On 

. the other hand, even if it is not it will be still open to him to show that he is not 
guilty by other evidence or contentions having a bearing on the charge. 


5t 
“The charge under section 5 (1) must refer to some specific period during which 
the accused is alleged to have committed the offence. The period may be one 


year, may be two years, may be perhaps a®little more, but it cannot be so wide 
as to amount to an abuse of the process of the court. 


The question. whether the possession of unexplained resources could be used 
to corroborate the evidence adduced by the prosecution to show that on a parti- 
cular occasion a particular bribe was received, it is not possible to give.a general 
answer. ° 


The Public Prosecutor (V. T. Rangaswami Aiyangar) for Appellant. 
V. L. Ethiraj and L. S: Veeraraghava Aigar for the Accused. 
R.M. 


Rajamannar, C.F. and Venkatarama Ayyar, F. ` | Saraswathamma v.. 
11th September, 1953. Í Rajabathar Mudaliar. 
O.S.A. No. 1 of 1952. 


Carriage of Goods by Sea Act (XXVI of 1925), Schedule, Article IV (2) (c)—‘ Perils 
of the sea’——What are. 


“ Perils of the sea ” includes all kinds of marine casualties such as shipwreck, 
foundering, stranding, etc., as also every species of damage done to the ship or goods 
at sea by the violent and immediate action of the winds and waves, as distinct from’ 
that included in the ordinary wear and tear of the voyage or directly referable to 
the acts and negligence of the carrier as its proximate cause. Where a boat drifted 
towards the shore due to violent gale and then struck the shore, stranded and sprang 
a leak and the cargo was lost, the case would fall within clause (c) of Article IV (2) 
of the Schedule to the Carriage of Goods by Sea Act. 


. _ Carver on Carriage of Goods by Sea—Cited. (1915) 1 K.B. 73 at page 97 
and (1929) A.C. 223, referred as to onus of proof. 


V: Tyagarajan and S. Kothandarama Nayanar for Appellant. 
K. Veeraswami and G. Ramanujam for Respondent. 


R.M. Ba Appeal allowed, 
Govinda Menon, 7. Rama Rao v. Board of Revenue, Madras.’ 
15th September, 1953. oe C.M.P. No. 7280 of 1951. 


Madras Hereditary Village Offices Act (III of 1895), section 10—Point of time at 
which rights of claimants have to be considered. 


It is the state of things at the time of the registratjon of the appointment to 
a village office and not at the time of the occurrence of the vacancy that the authori- 
ties have to consider. Therefore, though a posthumous adoption cannot have the 
effect of divesting the incumbent of the office if an appointment had already been 
made, yet, if before an order is passed under section 10 of the Act and adoption 
takes place, that is, if at the time of the appointment the adoption had already 
taken place, then the adopted son could claim to be eligible for appointment as the ' 
next heir within: the meaning of section 10 (2) ‘of the Madras Hereditary Village 
Offices Act. - 


- G. V. Dikshitulu for the Petitioner. 
The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 
Respondents not represented. - 


WRG Lets oes Petition allowed. 


$a 
Govinda Menin, 7. Parasi Naidu v. The Board of Revenue, Madras. 
i5th September, 1953. W.P. No. 154 of 1952. 
Madras Proprietory Estates’ Village*Service Act (II of 1894), section 10 (2)—Point 
of time at which rights of claimants have to be considered. 


The point of time at which the rights of claimants to the office of a village 
headman in a Proprietary Estate, have to be considered is the date on which the 
registration took plage and not when the vacancy arose. 


The second respondent was recommended by the proprietor of the estate as 
the adopted son and nearest heir to the last incumbent and was registered as the 
village headman. The petitioner claimed the: office as the nearest heir as on the 
date when the vacancy arose, 

Held, as at the time the recording took place the second respondent had become 
the adopted son and as such the nearest relation to the last holder of the office he 
was entitled to be appointed under the Madras Proprietary Estates Village Service 
Act. : 


C. V. Dikshitulu for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 
B, Srinivasamurthi for second Respondent. 


V.PS. ' —— Petition dismissed. 


Satyanarayana Rao and Rajagopalan, JJ. Ramaswami Raja v. Commr., 
18th September, 1953. E. P. T., Madras. 


Case Ref. No. 35 of 1951. 


Excess Profits Tax Act (XV of 1940), section 8 (1) and (5)—Scope of-—-Mode of 
computation in case of change of ownership of business—Change in volume of business or defici- 
ency of profits—If relief applicable. 

Section 8 (1) of the Excess Profits Tax Act enacts the general principle, that 
if there is a change in the person carrying on the business, notionally it involves as 
from the date of such change a discontinuance of the business and the commence- 
ment of a new business. The effect of it is that a new chargeable accounting 
period should be automatically started for the business and the standard profits 
must also be determined afresh. The change in the persons carrying on the 
business, which, of course, entails the change of ownership may be brought 
about by various casues. In such contingencies the other sub-clauses of section 8 
provide for the method of computation of standard profits and also fix the point 
of time at which the standard profits should be ascertained. 


Sub-section (5) of section 8 lays down the method of computation of standard 
profits in a case of transfer of part of a business, of the part transferred and the part 
not transferred. The sub-clause does not provide for relief on occurrence of defi- 
ciency of profits. 


The consequences for Which section 8 (1) provides, namely, the discontinuance 
of a business and the commencement of a new business are dependent upon a change 
in the persons carrying on a business. A person may carry on more than one 
business, but all the business carried on by him are treated as one unit for the purpose 
of assessment under the Act. The section does not provide that if a part of the 
business of an assessee is cut out or is dropped, and he continues to carry on the 
remaining business, the business so continued should be treated as a new business. 
The idea underlying the section is that so long as there is no change in the owner- 
ship of the business, and the business continues whether in a dwindled or expanded 
form, the section has no application. 


T. V. Viswanatha Ayyar for Applicant. 
C. S. Rama Rao Sahib for Respondent. 
R.M. ——— Reference answered accordingly. 
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Subba Rao, F. ‘Venkateswara Rao v. The State of Madras. 
14th August, 1953. Writ Petition No. 918 of 1952- 


Constitution of India (1950), Articles 310 and 311—Member of a civil service— 
Tenure at pleasure of Governor—Power of termination—When valid—Power of High Court 
to gide directions under Article 226. 


Under Article 310 of the Constitution of India every member of a civil service 

of a State or who holds a civil post under a State holdg offices during the pleasure 

of the Governor and it involves the consequence that there can be termination 

of service at will. But this power is subject to the provisions of Article 310 (2) 

and Article 311 and the Governor cannot remove a civil servant without complying 
with the express provisions of Article 311 (2). 


(1952) 1 M.L.J. 540, followed. 


In such cases the Government could be directed under Article 226 to pass. 
a legal order after complying with the provisions of the Constitution of India. 


A member of a service may be a probationer, an approved probationer or a full 
member of that service and a member in a particular service can only be discharged 
before the prescribed period of probation by the authority appointing him after 


giving him a reasonable opportunity for showing cause against an action proposed. 
to be taken in regard to him. 


Mohan Kumaramangalam and Messrs. Row and Reddy for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) and the Government Pleader 
(P. Satyanarayana Raju) for Respondent. 


R.M. oo Order quashed. 
(Full Bench) 

Govinda Menon, Basheer Ahmed Sayeed Bhavanarayana v. Venkatadu. 

and Venkatarama Ayyar, FF. L.P.A. Nos. 61 and 62 of 1949 

26th August, 1953. and C.R.P. No. 66 of 1946. 


Madras Estates Land Act (I of 1908) as amended by Madras Act (VIII of 1936) and 
(II of 1945), section 3 (2) (d)—Scope of. 


Out of the entire ayacut of a village consisting of 620 acres 86 cents, 43 acres. 
15 cents were deducted as minor inams and the residue including poramboke lands. 
of the extent of 44 acres 76 cents were granted in Bhatavarthi Inam in A.D. 1764. 
The minor inams were three in number consisting of a Bhatavarthi and two Deva- 
dayams. In the Inam Fair Register it was shown that the poramboke was deducted 
in columns 3 and 4. On a contention that the grant was not an ‘estate’ within 
the meaning of section 3 (2) (d) of the Madras Estates Land Act. 


Held, (a) the crucial test to find out whether the subject-matter of a grant falls. 
within the definition of an ‘estate’ in section 3 (2) (d) of the.Act is whether at the 
time of the grant the subject-matter was a whole village or only part of a village. 
If at the time of the grant it was only part of a village then the amending Act II of 
1945 makes no difference to this and such a part would not be an estate within the 


meaning of the term. But if the grant was of a whole village and a named one then 
"it would be an an estate. 


(b) On the facts, the original grant was of a named village out of which, 
at the time of the grant, certain lands were already granted in service or other 
tenure and the same have been deducted. 


(c) There is no justification for circumscribing the wide ambit of the expres- 
sion ‘ other tenure’ by stating that only holdings of land which are of a personal 
nature should come within the expression. If the intention of the legislature had 
been that only service tenures or tenures of the same genus should be excluded, 
the words used would have been ‘service or similar tenure’. In the application 


of the ejusdem generis interpretation of the word ‘ other’, though prevalent in many 
NRG 
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statutes the better view in modern days is that it should not be construed narrowly. 
In the context it cannot have the connotation contended for, viz., that it is ejusdem 
generis with service tenure but meang any other tenure. Therefore the grant of 
a village after deducting minor inams which are Devadayam and therefore not 
service inams, would not make any difference and the grant is an ‘ estate’ within 
the meaning of the section. we 

(d) What was ccnfirmed by the British Government is exactly and definitely 
the grant of the orginal inam and there being no difference whatever between 
the copfirmation and origifial grant, the grant falls within the meaning of the term 
‘estate’ in clause 3 (2) (d). 

(e) Obiter—Even if there is a difference between the original grant and 
confirmation, what the section posits is that the grant should be confirmed or 
recognised and not the area or the extent in existence at the time of the Inam Settle- 
ment. When the Inam Commissioner after taking into consideration all the 
information placed before him regarding the original grant, issues a title deed with 
regard to a portion of thé acreage of the original inam, by that process it should 
be deemed that he recognised the original grant. It does not matter that at the time 
of the Settlement portions of the original grant happened to be in the possession 
of different individuals. But if the total quantum of the original grant was recog- 
nised by the issuing of separate title deeds, even then it must be said that the original 
grant has been confirmed or recognised. 

- (J) The words ‘deduct poramboke’ do not mean that the poramboke 
had been excluded from the grant but should be understood as showing that the 
‘poramboke, or waste land, was deducted in ascertaining the assessment since such 
land could not be assessed, i 


Case-law reviewed. 
K. Kotayya for Appellants. 
P. Satyanarayana Raju, E. Venkatesam and K. Ramamurthi for Respondents. 


V.P.S. 


Krishnaswam i Nayudu, J. Chakki v. Ramunni Nair. 
goth September, 1953. S.A. No. 906 of 1950. 


Malabar Tenancy Act (XIV of 1930), sections 55 and 52 (a) of Act XXXII of 
1951—Application for stay of trial—Dacument held to be mortgage—No application filed 
under section 52 (a)—Jf stay of trial can be granted. 


The plaintiff filed the suit for redemption on the basis of a Panaya Kychit. 
‘The defendant pleaded that the document was a lease and the Malabar Tenancy 
Act will apply. The lower Courts rejected this contention. Against this the above 
second appeal has been filed. The appellant also applied under section 55 of Act 
33 of 1951 for stay. 

Held : The document being a mortgage no-stay can be granted under section 55 
as the provisions of the Malabar Tenancy Act will not apply nor can stay be granted 
on the ground that the Malabar Tenancy Act may be brought into force in respect 
of the subject-matter as no application had been filed under section 52 (a). The 
words “ may be brought into force ” under section 55 can only apply if at the time of 
the application for stay, an order has been passed under section 52 (a) by proper 
authorities. The section will not apply when no application has been filed and 
when no order has been passed under section 52 (a). 


The decision in C.M.P. No. 10561 of 1952 in C.R.P. No. 2066 of 1952 of Rama- 
swami, J., referred to. 

V. Balakrishnan Eradi appeared for Appellant. 

K. P. Ramakrishna Ayyar appeared for Respondent. 

K.S. _ 
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Rajamannar, C.F. and i f A. R. V. Achar v. The Madras State. 
Venkatarama Ayyar, F. L.P.A. No. 252 of 1952 & 
4th September, 1953. k W.P. Nos. 799 and 800 of 1952, 


Constitution of India (1950), Articles 14 and 15 and Madras City Municipal Act (IV 
of 1919), sections 5, 45 and 46—Election to Corporation Council and of Mayor—Reser- 
vation of seats—Certain, reservations held unconstitutional—Petition for issue of writ of quo 
warranto with respect to the elections held to other seats—Maintainability—Petitioner con- 
testing seat of Alderman. J ° 


Vacancies in the office of the Divisional Councillors having arisen by efflux 

‘of time the date for receiving nominations, scrutiny and election were notified by 

the Commissioner. A petition for the sssue of a mandamus to the respondents 

. to forbear from holding the elections on the ground that reservation of seats for 

certain persons was bad, was ordered, holding that the reservation of seats for 

Muslims, Indian Christians and Anglo Indians was bad‘ but not the reservation 

of seats for the others. A Letteis Patent Appeal was filed by the petitioner and the 

elections having been held before it was disposed of, two applications for issue of 

writ of guo warranto were filed challenging the election to the seat reserved for the 
Nattukottai Nagarathars’ Association and the election of the Mayor. 


Held, (1) that in deciding whether a provision in a statute can be split up into 
different parts and one part declared invalid and unconstitutional leaving the other 
- to stand, the proper test is to see whether by omitting the offending provisions, the 
remaining provisions can stand on their own. The provision in section 5, Madras 
City Municipal Act, reserving seats for Muslims, Indian Christians and Anglo- 
Indians may well be omitted without affecting the constitution of the Council. 
It follows that in spite of the declaration that'the said provision is illegal and un- 
constitutional the remaining part of the enactment stands separate and the elections 
having taken place the appeal must be dismissed. 


(ii) There is no discrimination by the State in making the territorial divi- 
sions they having been made long before the Constitution came into force even 
though the adult franchise introduced by the Constitution brought about a change 
in the voting strength of the several divisions. 


(iii) The provisions of sections 45 and 46 of the City Municipal Act provid- 
ing for notification by Government of the divisions in which seats are reserved 
and to whom, and for the election of two Councillors from such divisions one of 
whom shall be a member of the reserved cla$s is not discriminatory, and even if it 
‘is, it is not unconstitutional. 7 
: (iv) An information in the nature of a quo warranio is not issued as a matter 

of course and when a relator applies for aneinformation it is in the discretion of the 
‘Court to refuse or grant it according to the facts and circumstances of the case. 
A relator will not be entitled to information in the nature of a quo warranio if it can 
be shown. that he acquiesced in the election to which he objects or that he is raising 
an objection which might have been put forward against himself at a previous 
‘election or that while cognisant of the objection he volantarily so acted as to enable 
the respondent to exercise the office. The petitioner having contested the election 
to the seat of an Alderman cannot now question the election of the respondent to 
the seat reserved for the Nattukottai Nagarathars’ Association. 


S. Mohan Kumaramangalam and Messrs. Row and Reddy for Appellants. 


The Advocate-General (V. K. Thiruvenkatachari) for the Government Pleader 
` (P. Satyanarayana Raju), for first Respondent. a 
< V. C. Gopalarainam and T. Aravamudha Atyangar for Southern India Chamber of 
. Commerce. i 
K. Umamaheswaram and Alladi Kuppuswami for Nattukottai Nagarathars. . 


“GC. Vasudevan for Andhra Chamber of Commerce. . r 
> K. C. Doraiswamy for Muslim Chamber of Commerce. 
NRCG 
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~. King & Partridge for Madras Chamber of Commerce. 


T. S. Nagaswamy Ayyar and V. Nataraj for The Madras Piece-goods Merchants’ 
‘Association. i e i 


V. K. John of Messrs. John and Row for Respondents in W.P. No. 800 of 19 52, 


V.P.S. — Appeal and Petitions dismissed. 
Subba Rao, F. Anantakrishna Ayyar v. 


gih September, 1953. ° P Neelavarna Ayal & another. 

ae Appeal Nos. 723 of 1949 and 

; 855 of 1950. 

Madras Agriculturists Relief Act (IV of 1938), section 3 (5) and section 8—Expla- 
‘nation III and IV—Scope of. : 


The expression “ creditor ” is defined under section 3 (5) of Madras Act IV of 
"1938 to include his heirs, legal representatives and assigns, whereas a “ debtor ” has 
not been defined. If so in‘Explanation III added by Act XXIV of 1950, the word 
“ creditor ” should be read as the same creditor or his heirs, legal representatives 
‘and assigns or any other person acting on his behalf or interest. As the word 
* debtor ¥ has not been defined in the Act, it became necessary to add the words, 
‘whether by the same debtor or by his heirs, legal representatives or assigns” and 
‘those words were omitted in the case of creditor as the definition of the creditor 
itself takes in his heirs, legal representatives and assigns. The assignee of a 
treditor, is, therefore, a creditor and if the debt is renewed in favour of an assignee 
of a creditor, it is a renewal in favour of the same creditor within the meaning of 
‘Explanation III. 


There.is a clear lacuna in the amendment carried out by the Act XXIV of 1950 
‘which added Explanation IV to section 8 of the Madras Act IV of 1938. Expla- 
nation IV would not apply to a case where the debt had not been split up, but the 
-entire.debt has been allotted to the share of one of the members of the family. 


(1951) 2 M.L.J. 400, referred to and explained. 
R. Viswanathan and S. Thyagaraja Ayyar for Appellant in both the appeals. 


_ M. S: Venkatarama Ayyar for Respondent in Appeal No. 723 of 1949 and 
GC, Unikanda Menon for Respondents in Appeal No. 855 of 1950. 


RM. ° = Decree modified—Appeal dismissed. 
Balakrishna Ayyar, J. Pakama Raju Naicker and others. 
trth September, 1953. Crl. R.C. Nos. 1278 & 1279 of 1952. 


Crl. R.P. Nos. 1115 & 1116 of 1952. - 


Gode of Criminal Procedure (V of 1898), section 145—Preliminary order under section 
145 (1)—Faulure to issue—Effect of on an order under section 145 (6). 
_. Under section 145, Criminal Procedure Code, a Magistrate has to determine 
‘who was in possession of the property in dispute on a particular date and that 
date is the date of the ordgr under section 145 (1) and if there is no order under 
section 145 (1), Criminal Procedure Code, there will be no date with reference to 
which the question of possession can be determined. Omission to issue an order 
under section 145 (1), Criminal Procedure Code, vitiates the entire proceedings 
before the Magistrate and the Magistrate has no jurisdiction to pass any order 
under section 145 (6) of the Code. i 
mogi M.L.J. 305, followed. 
A.LR. 1932 All. 446, not approved. 
.>°-A.LR. 1925 Rang. 111, ALR. 1917 Lah. 35, AIR. 1933 All. 264, 
distinguished, : i 3 
A. V: Narayanaswami-Ayyar and T. S: Vaidyanatha Ayyar for Petitioners. 
_ The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 


R.M. ORP — : Revision allowed. 
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Satyanarayana Rao and Rajagopalan, FF. The Trustees, Nagore Durgah 
16th September, 1953. v. The Commissioner of Incorgé- 

tax, Madras, 

s Case Ref. No.,22 of 1952. 


elncome-tax Act (XI of 1922)—Principle of res judicata—Applicability—Section 66+ 
Scope of the jurisdiction of the High Court under. 

Under section 66 of the Income-tax Act the Tribunal could refer only 
questions of law arising out of the order of the Appellate Txibunal and not other 
questions in view of the expression “ arising out of this order ”. It has been held 
that a question of law can be said to arise out of an order of the Appellate 
Tribunal only if such an order discloses,that the question was raised before the 
Tribunal. In other words, a question would arise out of an order, only ifit had 
been raised and dealt with before the Appellate Tribunal. It is not open to thë 
‘High Court to allow an assessee to raise a point which was not raised, debated 
and considered by the Appellate Tribunal. : x 


The object of an assessment made in each year is to ascertain the income of the 
assessee from various sources and estimate it in accordance with the provisions of thé 
Act. The amount arrived at in each year may vary. The determination of the 
amount by the department involves no lis inter partes and it is not a Court. 


The decision of the Income-tax Department felating to the assessment for one 
year would not operate as res judicata in a subsequent year. But though the Income- 
tax officials may be entitled to re-open their enquiry, they cannot arbitrarily change 
the assessment. The principles of natural justice require that if there is prior deter- 
mination by the Income-tax Department, crdinarily there should be no variation 
from that decision unless there are fresh circumstances to warrant a deviation froni 
the previous decision. That does not mean that the decision of the depaitment 
relating to the assessment of one year will be res judicata in a subsequent year. 


Where the matter however comes before a Court under section 66 of the Act 
and there is an adjudication how far and to what extent such adjudication undér 
section 66 would be binding in a subsequent year depends on the question whether 
the assessment does not vary with the income every year but depends on the naturé 
of the property or any other question on which the rights of the parties to be’ taxed 
are based, e.g., whether a certain property is trust property or not. It has nothing 
to do with the fluctuations in the income. Such questions, if decided by a Court on 
a reference made to it, would be res judicata ine that the same question cannot bë > 
subsequently agitated. f 

M. Subbaraya Ayyar and S. Tyagaraja Ayyar for Applicant, 

C. S. Rama Rao Sahib for Respondent. , 


» RM. ne Reference answered. 


Rajamannar, C.F. and Venkatarama Ayar, F. Mathurai Pillai a, 
18th September, 1953. * f The State of Madras, 


W.Ps. Nos. 42, 43, 52, 56, 69, 
70, 139, 14.7, 262, 409, 411, 427 
and 428 of 1953. 
Madras Motor Vehicles (Taxation of: Passengers and Gaods) Act (XVI of 1952)— 
Constitutional validity—Constitution of India (1950), Articles 19 (1) (g) and 14-—Scope— 
Schedule VII, List I, Entry 56—Applicability. 


The petitioners carried on the business of motor transport in different areas 
of the State and were governed by the Motor Vehicles Act (1939) under section 
43 1 (ii) of which the Government of the State had fixed minimum and maximum 
fares or freight for stage carriages and public carniers. The petitioners were subject 
to the tax under the Madras Motor Vehicles (Taxation of Passengers and Goods) 
Act (XVI of 1952). The petitioners objected to the enforcement of the Madras 
Motor Vehicles (Taxation of Passengers and Goods) Act on them on the grounds 
that (i) the Act was beyond the Legislativé competence of the Madras Legis. 
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lature and (ii) it infringed the fundamental rights conferred on every citizen under 
Axticle 1g (1).(g) of the Constitution. 

Held: (i) The Act does not enforce a tax on income and the tax TOR by 
it is a tax on passengers and goods ang falls within items 56 of the State List, and | 
therefore is within the legislative competence of the State. 

(ï) Since the tax imposed on the operators can be passed on to the passengers 
and consignors there is no interference with the substantive rights. The petitioners 
may be put to the inconvenience of submitting returns and paying the tax in the 
first instance but that cannot be held to be an unreasonable restriction on the exer- 
cise of their right to carry on their business. 

(üi) But in the case of operators who are charging the maximum rates they 
will not -be éntitled to pass on the tax to*the passcngers or consignors on account | 
of the first proviso to section 3 of the Act and the Act imposes a burden on them which 
they have to discharge from their own pocket, This proviso is therefore bad and 
shall be struck down. 

(iv) As the residue‘of the Act would stand after deleting the afendiig 
otha the Act, except the first proviso to section 3 thereof, is constitutional and 
vali ' 

S. Mohan Kumaramangalam, N. Suryanarayana, G. Suryanarayana, K. Krishnamurthi, 
M. K, Nambiar, C. F. Louis, K. B, Nambiar, S. S. Rajagopalan, O. T. G. Nambiar, 
K. V.K. Kurup, M. Raghavan and V. M. Venugopala Menon for the petitioners. 

The Advocate-General (V. K. Thiruvenkatachari and V. V. Raghavan) for the 
Government Pleader on behalf of the State. 


.  V.P.S. — Petitions allowed in part. 
Games Menon and Basheer Ahmed Sayeed, F7. Ganapathi v. J. D. David. 
21st September, 1953. Crl. Rev. C. No. 286 of 1953. 


Cri. Rev. P. No. 262 of 1953. 


Code of Criminal Procedure (V of 1898), section 132—If opposed to Article 14 of the 
Gonstitution of India. 

Section 132 of the Criminal Procedure Code does not in any way offend the 
principle of equality before the law. The section does not lay down any principle 
of inequality but only provides a 1easonable classification. The Magistrates and, 
police-officers or judges who act or purport to act, in exercise of their duties are not 
placed above law. The only restriction is that before proceedings are initiated 
. against them the State Government’sesanction is necessary~ The State is given a 
discretion to accord or refuse the sanction. 

The provisions of the Criminal Procedure Code which provide immunity 
from prosecution without the sanction of the Government for offences by public 
servants in relation to their official acts are instances of reasonable classification 
relating: to the equal protectiun of law clause of Article 14 of the Constitution. 
There is therefore no doubt whatever that section 132, Criminal Procedure Code, 
does not in any way offend the fundamental rights guranteed by the Constitution. 

Per Basheer Ahmed Sayeed, F. :—Far from there being any repugnancy between 
section 132 of the Criminal Procedure Code and Article 14. of the Constitution, the 
provisions contained in that section as well as section 197 of the Criminal Proce- 
dure Code are justified in the view that when a public officer is charged with 
such duties as those of a police-officer or a magistrate or a judge in the pre- 
servation of law‘and: order and the administration of justice, the principle of 
equal protection of the law demands that their actions should not be called in ques- 
tion except in ‘special circumstances provided for by the sections now called into 
question. The argument that there should be no distinction between a public- 
officer charged with certain duties by law and non-officials who are not so: 
phargedi in the matter of protection of law seems to be wholly untenable. 

. S. Mohan Kumaramangalam for Messrs. Row and Reddi for Petitioner. 

_ The Public Prosecutor (V. T, pouon Ayyangar) for the State, 


R M, Revision dismissed., l 
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Satyanarayana Rao and Rajagopalan, F7. Vasudeviah Chetty v. C.I.-T., Madras. 
21st September, 1953. Case Referred No. 21 of 1951. 

Excess Profits Tax Act (XV of 1940), section, 2 (5)—Person—Meaning of. 

The definition of a person in section 2 (17) of the Excess Profits Tax Act is 
merely an inclusive definition. According to the definition in the General 
Clauses Act, an association of persons, whether incorporated or not, or even a body’ 
of individuals whether incorporated or not, can be treated as a “ person ”. 

_ The Excess Profits Tax Act requires for purposes of assessment under the Act 
that all businesses to which the Act applies, carried on by the same person, should 
be treated as one assessable unit or as one business, Merely because different names 
were assumed by the different partnerships it cannot be said that the association 
of persons, who were carrying on busines§ at two different places, constitutéd two’ 
different associations. 

So long as the partnership is not a legal entity and has no corporate existence 
in the eye of the law, it is impossible to treat the same association of persons as two, 
different legal entities, merely because they were carrying on businesses at two 
different places under different styles and names. , 


M. Subbaraya Ayyar for Applicant. : 
C. S. Rama Rao Sahib for Respondent. ; g 
R.M. p ——— Reference answered in the affirmative” 
Rajamannar, C.F. and Venkatarama Ayyar, F. Paramasiva Mudaliai v. 
22nd September, 1953. Ranyachaiiar. 


; L.P.A. No. 70 of 1953. 

Usurious Loans Act (X of 1918)—Relief under——Agriculturist—Who is—Interest— 
When penal. i 

There is no definition of the word ‘ agriculturist’ in the Usurious Loans Act. 
But it is established that a person is an agriculturist under that Act only if he pursues 
the calling of an agriculturist. If all that is established is that a person is owner 
of lands, it would not be sufficient to entitle him to relief under the Act. 

A provision for payment in case of default of compound interest at enhanced 
rate would be penal. i : 

M. S. Wenkatarama Ayyar for Appellant. 

S. T Ayyar for Respondent. 

R.M. 


—— Appeal dismissed. 
Somasundaram, J. Publit Prosecutor v. Panchapakesa Ayyar. 
24th September, 1953. Grl. Appeal No. 73 of 1953. 


Prevention of Corruption Act (XLVI of 1952), sections 6, 7 and 10—Scope and teffect—- 
Triable~—Meaning of—Practice—Pending cases—-Transfer to Special Fudge—Necessity for. 

The expression ‘all cases triable by a Special Judge’ in section 10 of the Central 
Act, XLVI of 1952, means all cases which are mentioned in section 6 of the Act and 
which are to be tried by the Special Judge under section 7. ‘ Triable’ does. not. 
mean that the trial must not be over. It simply means cases that may be tried. 
The expression ‘ cases triable ’ refers to the nature of cages to be tried and not. to the 
stage of trial in a case. os 

Section 6 of the Act contemplates the appointment of a Special Judge fur the 
area or areas specified in the notification by the Government of the State. If no 
Special Judge was appointed on that date, it does not mean that the Magistrate on. 
whose file the case was pending had jurisdiction. Section 10 of the Act is very: 
clear that if the case is pending before a Magistrate on the commencement of the 
Act, it shall be forwarded for trial to the Special Judge having jurisdiction over such 
cases. If there is no Special Judge appointed on that day, then the case must await 
till a Special Judge is appointed, which is bound to be dune, and ther transferred 
to him. ‘Till then the Magistrate cannot proceed further. ; 

The Public Prosecutor (V. T. Rangaswami Ayyangar) (in person). 

B. T. Sundararajan and M. Govinda Pillai for Accused. 


R.M. ‘ —_—— Appeal allowed, 
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Satyanarayana Rao and Rajagopalan, FF. Dr. R. M. Alagappa Chettiar v. C.1.-T. 
24th September, 1953. Case Referred No. 25 of 1951. 


Income-tax Act (XI of 1922), section % (1) and (2)—Scope of. 


Under section.24 (1) of the Income-tax Act if an assessee sustains a loss of profits 
or gains in any year under any of the heads mentioned in section 6 it is open to*him 
to have the amount of loss set off against his income, profits or gains under any 
other head in that year. There is no restriction of any sort under clause (1) of 
section 24. Only the reswitant profits taking into consideration the profits or 
losses under all the heads in that year could be assessed under the first clause of 
this section. Clause (2) of that section provides for a case where notwithstanding 
the set-off allowed under sub-section (1) there is still a loss which can be carried 
forward to the following year, so as to enable the assessee to set it off against 
the profits and gains in the subsequent year, but with this limitation that it can be 
set off against the profits and gains of the same business, profession or vocation for 
that year. f 

Sub-section (2) provides for further carrying on the loss to the subsequent 
year, subject to the limitation imposed under the last part of that clause. 


Mere common ownership would not constitute two different lines of business 
a.single business. Nor, merely because two businesses are apparently different, 
it could be treated as conclusive to establish that the businesses were not the same. 
What. one has to see is inter-connection, inter-lacing, inter-dependence and unity. 
If, on the facts of a given case, two businesses were so inter-connected and the one 
enters into the other to such an extent that it is not possible to say that they are 
independent businesses, it has to be'inferred that the’ businesses, though apparently 
distinct, were the same. i . 


M. Subbaraya Ayyar, V. Sethuraman and S. Padmanabhan for Applicant. 
:G. S. Rama Rao Sahib for Respondent. 


"RM, — Reference answered against assessee, 

Satyanarayana Rao and Rajagopalan, FF. Beardsell & Co. v. C.1.-T., Madras. 

2gth September, 1953. Case Referred No.\26 of 1951, 

_  Income-tax Act (XI of 1922), section 4 (1) (itt)—‘ Receipt > of money at Madras—What 
amounts to. ° 


. _A mere lessening of an assessee’s liability enforceable at Madras and with 
nothing more cannot amount to ‘ receipt’ of the money at Madras, 

(1931) 5 LT.C. 154, followed. 

(1945) ET.R. 245, referred. - 


. That there was also an antecedent arrangement between the creditor and 
the debtor to transfer the situs of the debt to the place abroad where it was ulti- 
mately discharged in no way affects the principle whether such a discharge amounts 
to receipt of money within the taxable territory. 

A payment abroad from out of monies held abroad which results in extinguish- 
ment of the assessee’s liability, total or partial, will not by itself amount to receipt 
by the assessee within India of income, etc., which had accrued to the assessee out- 
side India, within the meaning of section 4 (1) (iii) of the Income-tax Act. 

_ (1940) LT.R. 297; 19 T.C. 582: 24 T.C. 86: (1935) LT.R. 346: (1938) 
I.T.R. 603, referred. z 


M. Subbaraya Ayyar for Applicant. 
G. S. Rama Rao Sahib for Respondent. 
RM, Reference answered in favour of assesseee 
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Govinda Menon and Basheer Ahmed Sayeed, JF. - - ‘Venkatasubbiah v, 
va 20th August, 1953. Venkataratnamma, 
L.P.A. No, 106 of 1950. 


~: Registration Act (XVI of 1908), section 77—Remedies under if optional—Suit for 
Specific performance—Maintainability—Party ‘not pursuing ‘remedy under section 77 after 
failing to get a document registered under sections 72 to 76 of the Act—If could seek remedy 
of specific performance of the original contract. 


When in pursuance of a contract which is alleged to,have Seen oral, a document 
has come into existence and that document went to the extent of being presented 
to the registering officer for being registered and was not registered for some reason 
or other, it follows that there was no fugther contract to be enforced, .The only 
remedy open to the party in whose favour the document is executed is to set in motion 
the machinery provided under section 77 of the Registration Act. The party should 
file a suit fora decree directing the document to be registered .in the concerned 
‘office and this should be done within 30 days of the orter of the Registrar. The 
party cannot straightaway go to the civil Court and ask for an equitable remedy 
for the specific performance of the oral contract under the Specific Relief Act ignoring 
the provisions of section 77 of the Registration Act. 


50 MLL.J. 674 ; (1952) 1 M.L.J. 620, followed. 


A complete remedy is provided under the Registration Act and if a person 
does not choose to follow it he has to blame himself that the efficacy of the document 
has not been completed by Registration. 


Per Govinda Menon, 7.—When a party in whose favour a contract was entered 
into and in pursuance thereof a deed of transfer was executed and when that party 
has already set in motion the machinery for enforcing the registration of that deed 
‘of transfer but has not succeeded in getting it registered, the next step which such a 
party should legitimately take is the institution.of a suit for enforcing registration 
as contemplated by section 77 of the Registration Act. It would be a different 
-thatter if the unregistered document is sought to be received as evidence of a con- 
tract in a suit for specific performance, if the party had not set in motion the machi- 
nery provided by the Registration Act under sections 72 to 76. When once this 
machinery has been set in motion the logical conclusion should be that action 
-Should be taken under section 77 of the Registration Act itself before any. suit for 
specific performance could be thought of. -A suit for specific performance at that 
stage is merely an attempt to get rid off the period of limitation imposed by section 77 
.of the Registration Act. Any supervening circumstance, such as execution of 
second document, during the pendency of the proceeding before the Registration 

Officers does not alter the position. ’ 


P. Sithikanta Sastri for Appellant. . 
B. V. Ramanarasu for Respondent. 
“RM. | i —— ; Appeal dismissed. 


« Chandra Reddy, F. Ramakrishna Naidu v. Janaki Ammal. 
‘goth August, 1953. C.R.P. No. 162 of 1953. 


v o Court-Fees Act (VII of 1870)—Return of plaint for presentation to proper Court—Credit 
Sor court-fee paid already—Plaint represented to the same Court after striking off certain claims— 
“Df alters the position. ` ` ; ; i ae: f 

pa There is clear authority for the position that when a plaint is returned under 

Order`7, rule 10, Civil Procedure Code, for presentation to proper Court, credit 

should be given for the court-fee already paid on the plaint as originally filed. The 
' principle is the same even if some of the reliefs originally sought are subsequently 

abandoned and therebythe suit is brought within the jurisdiction of the original 
.Court.and the plaint represented to the same Court. -a 
LL.R. 35:Mad. 567-3 59 M.L.J. 953, referred. 
NRC 
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“Tt makes no difference in principle even if'a-petition for compromise in respect 

‘of.some item of the plaint schedule was filed into Court before the return of the plaint 

‘and those properties are struck off subsequently when the plaint is represented. 
' The filing of the compromise petition®does not affect the right of the plaintiff to. 

use the court-fee originally paid, towards the plaint as represented. 

> * ° . ef . Ld ca 

>” Obiter : The filing of a compromise petition does not amount to a realisation, 

of the claim, The position may be different if a valid decree was passed in respect 

of some claim by.a Gourt of competent jurisdiction enabling the plaintiff to execute 
_ the decree, > d 

S. Sitarama Ayyar and S. Rajaraman for Petitioner. 


The ‘Government Pleader (P. Satyanarayana Raju) for the State. 


* RM. —— / Remission allowed. 
Venkatarama Ayyar, Je © Ramakrishna Chetti v. Govindammal. 
` 4th September, 1953. a C.R.P. No. 977 of 1953. 


Practice—Leave to sue in forma pauperis—Duty of petitioner—Utmost good faith— 
Necessity for—Omission of a particular asset under impression that it is not his—If mala fide. 


A person who applies for leave to institute a suit or file an appeal in forma 
pauperis must act with the utmost good faith and if it turns out that there was an 
intentional non-disclosure of assets belonging to the petitioner that would be a. 
ground for dismissing the petition. 

The salutary rule aforementioned must be limited to cases where the suppression | 
is deliberate and not bona fide. To extend that rule to cases of all omissions, even 
when they are due to inadvertence or mistake would result in grave injustice and 
no warrant can be found for it in the provision of the Code, 


When a petitioner omitted to disclose in his application his provident fund 
under the impression that they did not belong to him, his conduct cannot be said 
to be wanting in bona fides. 

LL.R. (1945) Mad. 628: (1945) 1 M.L.J. 53; (1942) 2 M.LJ. 345, 
referred and explained. 

M. N. Duraiswami Aiyangar for Petitioner. 

Messrs. Subramaniam and Rajagopal for Respondent. 


R.M. — Petition allowed 
Satyanarayana Rao and Rajagopalan, FJ. j Chinna Bappanna v. 
14th September, 1953. Commissioner of Income-tax, Madras. 


Case Ref. No. 18 of 1951, 


Income-tax—Income liable to tax—Whmt is—Inclusion of the arrears of interest of one 
security in another—If receipt of money—Purchase of property out of capital employed in 
business—Property if part of the business. 

- Mere purchase of property out of the capital once employed in money lending 
‘does not necessarily make pat property part of the money-lending business of a 
-person without further proof of the treatment of that property as part of the busi- 
ness. The difference between the original purchase price and the sale price of the 

roperty does not become income of the money-lending business. 17 I.T.R. 63 
{F.C.), followed. 


The substitution of one security for another does not amount to a payment of 
the debt and therefore the inclusion of the arrears of interest on an old security in a 
‘substituted security could not be treated as receipt of cash which could be assessed 
to tax. 60 LA. 133, followed. 


_ . M. Subbaraya Aiyar for Applicant. 
‘GS. Rama Rao Sahib for Respondent. E i 
RM. — Reference partly answered and 
E a e yeferred back. 
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Govinda Menon, 7. Mohd. Oulia Saheb v. Dy. Custodian.. 
u7th September, 1953. of Evacuee Property, Madras. 
° W.P. No. 726 of 1952. 
Practice—Writ Application—Filing of—Limiiation. : l 
fn regard to applications for the issue of writs in exercise of the extraordinary 
powers of the Court, it cannot be said that a petitioner should have a much larger 
period of time than is allowed for filing an appeal or an ordinary revision. Writ 
Applications have to be made as expeditiously as possible,so that vested rights might 
sot intervene during the period or third parties may not be put to any inconvenience. 
S. Azizuddin and Md. Sayeed for Petitioner. ı 
The Government Pleader (P. Satyanarayana Raju) for Respondent. 
RM. ‘ — Petition dismissed. - 


Govinda Menon F. ~ Radhakrishna Mills v. Special Industrial 
V8th September, 1953. ~ . Tribunal, Madras. 
W.P. No. 652 of 1953.’ 


Industrial Disputes Act (XIV of 1947), section 18 (b) and Constitution of India.(1950), 
Article 41—Power of ‘Tribunal to implead Government as party in a dispute between manage- 
ment and its employees. EA : 

‘aln an industrial dispute between the workers and managements of certain’ 
mills pending before the Industrial Tribunal, the management sought to implead' 
- the Government as a party to the proceedings before the Tribunal. The Tribunal 
Held that though it had the power to implead, it would not do so as the Government 


$ 


was neither a necessary nor a proper party. ; 


Held, in an application for the issue of a writ of certiorari that (i) the Tribunal 
has the power to implead parties other than the parties to the dispute and in con- 
ceivable circumštances the Government could also be made a party to an industrial 
dispute between a management and its employees (ii) the Tribunal’s refusal to 
implead the Government as a party was correct as the Government is not a neces- 
sary party to the dispute because no relief could be granted against it. Nor is 
the Government a proper party because the directive principle contained in 
Article 41 of the Constitution refers to a direction or behest which the framers of 
the Constitution have given to succeeding Governments to see that in the Welfare 
State that is contemplated by the Constitutién’ there shall be no undeserved want or 
unemployment, and does not refer to the case of insufficiency of employment brought 
about by the failure of supply of electricity frorn Hydro Electric power, even assum- 
ing that the Government could have prevented such failure. Further the Government 
should not be made parties on the ground that then only all the records will be 
available to the Tribunal as the Government has undertaken to produce all records 
called for by the Tribunal except those with respect to which privilege is claimed 
which they could in any case claim even if made parties. 

P. G., Brooks v. The Industrial Tribunal, Madras, (1953) 2 M.L.J. 630, followed. 

N. -Rajagopala Ayyangar and M. R. Narayanaswamy for Petitioner: 

The Advocate-General (V. K. Tiruvenkatachari) for the State. 

The Government Pleader (P. Satyanarayaha Raju), A. Arunachalam, Jagannadha 
Das, Messrs. Row and Reddy, Messrs. S. Viswanathan and B. R. Dolia for Respondents. 


V.P.S. —— : Petition. dismissed. 
-Govinda Menon, F. ..  Kunhammad Kutty v. President, 
zand September, 1953. : District Board of Malabar. 


W.P. No. 226 of 1952. 

Practice—Quasi-judicial Tribunal—If bound to follow the maxim ‘audi alteram 
partem’. ; 

i It is axiomatic and self evident that no court of law can decide anissue on secret 

information received from one party or the other. Quasi-judicial Tribunals are 

also bound to follow the principle that a party against whom allegations are made 

should be given a real and effective opportunity of meeting the allegations. If a 
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Tribunal acts on’ ex’ parte statements made by one side to a dispute without į giving 
the other side an opportunity of dealing with them, it is not acting in accordance! 
with correct principles of natural justite. 

(1945) 2 All E.R. 191: (1935) 1 K.B. 249, referred. 

The term ‘ natural justice ° means that a result of process should be just. - 

(1915) A.C. 120, referred. 

M. K. Nambiyareand K, Balakrishnan Nambiar for Petitioner. 

„K. Kuttikrishna Menon for Respondent. f : 

R.M. ——— Petition allowed. 


Govinda Menon, J. : Sri Karumbaviram Pillai Annadhana Dharma 
agrd September, 1953. a ~-Charities v. Chinnaswami Padayachi. 


W.P. No. 208 of 1953. 


Tanjore Tenants ad Bonnaiyals 1 Protection Act (XIV of 1952); section 2 (d) and (g)—; 
< Cultivating tenant °. and.‘ land-owner’. 

Granting that the earlier expression ‘land belonging: to another” ‘in section 
2 (d) of Madras Act. XV of 1952 connotes ownership in another, it does not neces- 
sarily mean that the other expression ‘under a tenancy agreement express or implied’, 
must relate to the person from whom the lease is taken. In view of the existence 
of a comma between the words ‘ another’ and ‘ under’ the intention, of the Légis-. 
lature is that in order that a person should be a ‘ cultivating tenant’ or a ‘ tenant’, 
firstly he should not be the owner of the land and secondly he should hold the land 
under a tenancy agreement, express or implied. It is not absolutely necessary’ 
for the application of the section that the tenancy agreement, express or implied,’ 
should be directly with the owner of the land. It may be with some one who, 
claims under the owner. A person who is in possession without a tenancy 
agreement, express or implied, but i is a trespasser, would not come under the: 
definition of a ‘ cultivating tenant’ or ‘ tenant’. i : 


K. S. Desikan for Petitioner. 
The Government Pleader (P. Satyanarayana Raju) and R. Gopalaswami Aipanger. 


. for Respondents. “ 
/ RM. —— Petition dismissed, 
Govinda Menon, J. Mohanakrishna Naidu v,: 

24th September, 1953. ° National Bank of India, Ltd.: 


W.P. No. 538 of 1952:: 
Madras Shops and Establishments Act (XXXVI of 1947), section 41—Private’ 
employcr—If can be compelled-to employ a workman under Article 226 of the 
Constitution. ; 
The High Court cannot under Article 226 of the Constitution compel a private’ 
employer to employ a workman against his own will. Even in the case of a Govern- 
ment employee:the Court cannot compel the Government to re- employ: an bfficer 
whose services has been disptnsed with. . 
A.LR. 1948-P.C. 121; (1948) 1 K.B. 424, ene 
R. Thirumalaiswami Naidu for Petitioner. eres 
0. T. G. Nambiar for Messrs, King and Partridge for Ist PE CR 
R.M. — ` Petition dismissed, 
Rajamannar, C.F. and ne Apar, J. Hossen Kasam Dada (India), Ltd? 
: ` 25th September, 1953. v. Motilal Pandampet Sugar Mills, Ltd. 
5 O.S.A. No: 56 of 1950. 
_ Contract Act (IX of 1872), section 28—Two Courts of competent jurisdiction —Agreés. 
ment’ to vest jurisdiction in one and oust the jurisdiction of another—If valid. 
Where there are two competent Courts ‘which can. deal with the subject-matter 


öfa litigation, it is opén to the. parties to a contract to agreé that ‘disputes in.respect™ 
thereof should be adjudicated upon by one of the two competént’ Courts ‘and such’ 
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an agreement is perfectly legal and not, contrary to-section 28 of the Contract Act., 
Such a stipulation cannot be said. 4 be SPESE, to public policy. 
_ Case law reviewed. E 
S. Azizuddin for Appellant. - 
Ẹ. S. Mailerumperumal for Respondent. i 
R.M. —— ` ; Appeal dismissed. 


Venkatarama Ayyar, J. l “o Vėnkątaramayya v. Sri Raja, 
25th September, 1953. ; ` Venkatasobanandri Appa Rao. 


W.P. Nos: 827 to 830 of 1952, 


Madras Estates Land (Reduction of Rent) Act (XIV of 1947), section 4 (3)—Scope ‘ 
of enquiry under— Person interested in the trangaction’—Meaning of. 

The enquiry under section 4 (3) of Madras Act (XIV of 1947) is limited to. 
whether the disputed transactions fall under one or the other of the five provisos’ 
to section 4 (1) and therefore when section 4 (3) confers a right * on any other person 
ititerested in the transaction ° to apply for decision on the validity of the claim, it 
can only mean a person who is interested in a decision of the questions which are 
raised for determination under those provisions. But when a decision on those 
questions cannot affect his rights in any manner he cannot be said to be interested 
thtrein and will not be entitled to apply under section 4 (3). . 

‘The words ‘ person interested in the transaction’ are of wide import and would 

` iriclude all persons whose interests would be affected by the transfer. 

.G. A. Vaidyalingam, T. Venkatadri and K. Ramachandra Rao for Respondent. 
> The Advocate-General (V. K. Tiriwenkatachari) for the Government’ Pleader 
(P. Satyanarayana Raju), for the State. ` 


D. Narasaraju and G. Balaparameswari Rao for Respondents. ` + . 
R.M. au — ` Petition dismissed., 
Govinda Menon, F. G . Venkateswarlu v. State of.Madras. 
goth September, 1953. l W.P. No. 212 of 1953. 


Constitution of India (1950), Article 311-~‘ Reduced in rank ’—Suspension—If 
amounts to reduction in rank. - . . 

It is difficult to equate ‘suspension’ from service with ‘reduction in rank’ 
as mentioned in Artitle 311 (2) of the Constitution of India corresponding to section 
' 240 (3) of the Government of India Act, 1935, relating to Government. servants. 
Suspension connotes the non-doing of the service while reduction connotes the doing 
of service in an inferior capacity. The two ideas are Gremnet and are intended to- 
apply to different sets of circumstances. . 

LL.R. (1948) Nag. 576, disapproved. 

A:L.R.` 1952 Cal. 769, approved and followed.’ 

(1953) S.C.J. 323, referred. : i 

Under Article 311 (2) of the Constitution the penalties contemplated, for which 
a statutory safeguard of a reasonable opportunity of showing cause against the action. 
proposed to be taken in regard to a Government servant is + provided ı are sony dis- 
missal, removal, or reduction in rank. ° 

D. Narasaraju and K. B. Krishnamurthi for Petitioner. © +> 77 e tie- 

The Government Pleader (P. Satyanarayana Raju) for“ the State. i : 
o RM. ———, Petition dismissed. 
Rajamannar; G. ca and Venkatarama ‘Ayvar, J. Indian Leaf Tobacco Develop- 

6th October, 1953. ` ment Company, Ltd. v. The Council, 
‘Corporation of Madras. 

Case Ref. No. 10 of 1951. 
'. Madras City Municipal Act (IV of 1919), sections 110 and 11g (1) and Schedule IV, 
rule 7—* Transacting business — What is—Company having no income as such in the aaa 
Liability to tax and the rate of tax. i 

co Having regard to-the. wide definition ofthe éxpression ‘ transacting business’ 
in section 113 (1) of.the City Municipal Act, a company must be held to be trans- . 
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acting business in the city within the meaning of section 110 of the Act even though 
~it does not earn any income ás such in the city. Even, acts of receiving and trans- 
mitting goods would fall within the expression ‘ transacting business’. 

A minimum tax of Rs. 25 would Se payable under the proviso to rule 7 of the 
Schedule IV of the City Municipal Act by a company transacting business in the 
city, but with its head office outside the city even if no income‘is received bY the 
company. in the city. Even ‘nil’ income would amount to gross income not 
exceeding the statutory minimum of Rs. 5,000. 


58 M. L .J. 337, referréd. 
Duraiswamy for Messrs. King ànd- Partridge for Applicant. 


V. K. John of Messrs. John and Row for Respondent. 


R.M. — Reference answered accordingly. 
Satyanarayana Rao and Rajagopalan, JF. . Thiagaraja Chettiar v. 
19th October, 1953. + Commissioner of Income-tax, Madras. 


Case Ref. No. 51 of 1951. 


Income-tax Act (XI of 1922), section g— Interest receivable *__ Meaning of-— Time 
when such interest becomes taxable. 

The expression ‘interest receivable ° in section 8 of the incomes tax Act is used, 
to denote, that in computing the income for the purposes of that section the amount 
of interest calculated as per the terms of the security or the debenture should be 
taken into account, though in fact, the assessee might have received a lesser amount. 
in view of the deduction provided for under section 18 (3) of that Act. The liability 
to pay tax on the interest which accrues due.in respect of securities, debentures, etc., 
referred to in section 8 arises only when the interest is received. Merely because 
the interest was accrued due and receivable, it does not attract the liability to pay 
tax at that point of time. 

M. Subbaraya Aiyar and V. Sethuraman for Applicant. 

C. S. Rama Rao Sahib for Respondent. N 


R.M. Reference answered against the assessee. 
Rajamannar, C.F. and Venkatarama Ayyar, F. f Gangalkurthi Pattisam, In re. 
23rd October, 1953. S.R. No. 17106 of 1953, 


S.R. No. 23086 of 1953 and 
S.R. No. 33060 of 1953. 


Constitution of India (1950), Article 227—Powers of High Court under—Power to 
interfere with orders of judicial and quast-judicial Tribunals—Power of superintendence—If 
includes judicial revision. 


The effect of Article 227 of the Constitution of India is to restore the position 
as it stood before the Government of India Act, 1935 and it empowers the High 
Courts to interfere in revision with the judicial orders of the Subordinate Courts 
and tribunals. The power of eae includes judicial interference in 
proper cases. 

7 W.R, 520, 9 Cal. 295, 9 All. 104, 31 Mad. 60 and 57 Bom. 93, referred... 

LL.R. (1938) Mad. 983 : (1938) 2 M.L.J. 100, distinguished. 

A.LR. 1951 Cal. 258, A.I.R. 1952 Cal. 526, A.LR. 1952 All. 788, A.LR. 1951 
‘Nag. go, AIR. 1951 Punj. 124, A.LR. 1951 Assam 106, A.I.R. 1951 Bom. 423 
and 65 L.W. 1229, followed. 

[The question as to the limits of the power of the High Court under Article 
227 and the proper court-fee to be paid ọn a petition under Article 227 left open. 

Difference ‘between Article 226 and Article 227, explained.] 

Whatever the limitations be, the power of superintendence is not merely sami: 
nistrative but includes also judicial power of revision. . 

M. S. Ramachandra Rao, M. Krishna Rao, G. Chandrasekhara Sastri, G. Rama- 
chandradu and V. Parthasarathi for Petitioners. 

The Advocate-General x K. Tiruvenkatachari) for Respondents. 

R.M. — - S. Rs. directed to be numbered as 


i 
Civil Revision Petitions. 
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[FuLL Bexcu.] ° ` 
Subba Rao, Venkatarama Ayyar and Ramaswami, 77. Parappa v. Nagamma. 
= 3rd September, 1953. f Appeal No. 269 of 1949. 
rA . `o , 

„Hindu Women’s Rights to Property Act (XVII of 1937), section 3 (2)—Scope of— 
Rights of a widow ‘under—How' far affects the Hindu Law right of maintenance—Effect of 
“the decision of the Federal Court restricting the operation of the Act to. non-agricultural 
properity—Rights of a Hindu widow in respect of agricultural and non-agricultural property. 


Under the Mitakshara School of Hindu Law a wjfe of& coparcener becomes 

a member of the family though she does not attain the status of a coparcener ; 

. but the later development of the law reduced the content of her rights and confined 

-it to a claim for rhaintenance from and gut of the joint family property. But her 

husband’s interest in the family property would pass by survivorship to the other 

members of the family. In essence her right to maintenance was attached to the 

joint family property. The quantum of maintenance would depend upon the 

number of sharers in the joint family, the extent of its property and other circum- 
stances obtaining at the time when she seeks to enforce her right. 


The Hindu Women’s Rights to Préperty Act (XVIII of 1937) has conferred 
a new right on the widow of a deceased coparcener in modification of the pre- 
existing law. Section 3 (2) of the Act does not bring about a severance of interest 
of the deceased coparcener. The widew is not raised to the status of a coparcener 
though she continues to be a member of the joint Hindu family as she was before 
the Act. ` . 7 $ 


‘ The joint family would ‘continue as before subject only to‘her statutory rights. 
The rights of the other members of the family would be worked out on the basis 
that the husband died on the date when the widow passed away, the right.to survi- 
vorship being suspended till then. ; 


(1950) 2 M.L.J. 21, 1¢ferred and. followed. 


The effect of the decision of the Federal Court in (1941) 2 M.L.J. 12:4 F.L.J. 
1 (F.C.) is that the word ‘property’ in the Act should be read as ‘ property.’ 
other than agricultural land. By this decision’ the scope of the Act is confined to 
properties other than agricultural land. The word ‘interest’ in ‘section 3 (2) of 
the Act must be construed as interest only in such property. If so construed, the” 
Act left , untouched the rights of the widuw and other male members of a joint 
Hindu family in respect of agricultural property-as they existed under the general 
Hindu Law. To put it differently, there afte two devolutions, as it were in res- 
pect of the interest of the deceased husband in the joint family property. So far 
as the interest in agricultural property is concerned, the law of survivorship would 
continue to govern the right of succession. But in respect of non-agricultural 
property, the provisions of the Act would apply. Thereafter the courses of devolu- 
tion of the two kinds of property would be different, the one governed by the Hindu 
Law and the other by the provisions the Act. If so, the widow cannot have: ob- 
viously any right to claim a share under the provisions of the Act in respect of agri- 
cultural property, though her pre-existing right, undeņ the general Hindu Law to 
claim maintenance is reserved. This is because for the simple reason that no new 
rights were conferred on her.under the Act as interpreted by the Federal Court 
in respect of agricultural property as the said property is outside the scope of the 

” Act. ` ; s a 
Case-law reviewed. 


A widow under the Act can claim a share in the interest- of her ‘deceased 
husband in the non-agricultural properties owned and possessed by the family at 
the time of his death and also in the accretions arising therefrom, irrespective of 

‘the character of the accretions. So too, she will not be entitled to a share in the 

interests of her husband in agricultural property though at the time she ‘claims a 

` share, the agricultural lands are converted into non-agricultural property or that 

the accretions from the agricultural property are in the shape of non-agricultural 
NRG ` 
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property. The two devolutions are distinct. The said position is not inconsistent 
with the other principle, récognised by decided cases for at the time the suit is 
filed for partition, the interest of the husband in the non- -agricultural property 
and the accretions therefrom would be ascertained, having regard to the i circum- 
stances obtaining at that time. 


a349) 2 M.L.J. 536 held correctly decided ‘a not in conflict with (1944Y 

M.L.J. 262 and other cases. 

Ch, Suryanarayana, Rao and Ch. Ramakrishna Rao for Appellants. 
, D. Narasaraju and K. B. Krishnamurthy for Respondents. 


. 


R.M. ——— Decree modified—Appeal dismissed. 

td 
Rajamannar, G.7. “and Venkatarama Aypar, jf. Rangaswami v. 
18th ene 1953- Industrial Tribunal, Madras. 


L.P.A. No. 335 of 1952. 


Constitution of India 4 1950), Article 19 (1) (g)—Adyocate—Right to practice— 
Nature of right—If an absolute right —Restrictions on the right of audience before certain 
Tribunals—tIf repugnant to the guaranteed fundamental rights. 


Bar Councils Act (XXXVIII of 1936), sections 9 (1) and 14 (1) (a), (b) and (c) 
and Industrial Disputes Act (XIV of 1947), section 36 (4)—Jf repugnant to Article 14 of 
the Constitution. 


A barrister under the English Practice has the right to practice, when called 
to the bar, before the superior Cou:ts and most of the inferior Ccourts. So far as 
tribunals are concerned that right is limited by the statutes under which the tri- ' 
bunals are set up: In America the right of an individual to practise at the bar 
has been held to be not an absolute right but a privilege or a franchise. The right 
of an advocate to plead and act on behalf of suitors in a Court is not a right flowing 
from citizenship. It is really in the nature of a privilege. 


21 L.Ed. 366, 21 L.Ed. 442, (1952) 1 M.L.J. 208, A.I.R. 1952 Bom. 296 
-referred to. . 


- A person who has obtained the requisite legal qualifications is not entitled on 
“>that ground alone to a right of audience in Court. He must, further be admitted 
to the bar before“he could practise. That is a matter which is regulated by statu- 
tes and the extent of the right to practise must depend on the terms of those statutes. 
In this country the right of an advécate to practise is just what is conferred on 
him by sections 9 and 14 (1) (a) (b) and (c) of the Bar Councils Act, enither more 
nor less, and when the particular right claimed by him cannot be found within 
the four corne:s of those sections then there is nothing in respect of which the gua- 
rantee under Article 19 (1) (g) of the Constitution could be invoked. That Article 
merely operates to protect the rights which a person otherwise possesses under the 
law. It does not create any new rights in him. 


The right of an Advocate to appear before an Industrial Tribunal is under 
section 14 ( 1) (b) of the Bas Councils Act subject to any law for the time being in 
force ; section 36 (4) of the Industrial Disputes Act is such a law and under that 

N section he has a right to appear only whem the other parties consent. 


There are essential differences between Courts of law and tribunals and the enact- - 
ment of special rules with reference to tribunals is not open to attack as discrimi- 
natory under Article 14 cf the Constitution. Subject to rules of natural justicee 
they enjoy in the matter of E proces ure and trial a freedom which the Courts do not 
B 


D. Narasaraju and K. B. Krishnamurthy for Appellant. 


V. V. Raghavan for the Government Pleader (P. Satyanarayana Raju) and. l 
Messrs. Raw and Reddy for Respondents. 


R.M.. S Appeal dismissed. 
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Govinda Menon, J. ` Muthuswami Iyer v. Director of Public 
15th September, 1953. Instruction, Madras. 
W. P. No. 217 of 1952. 

e 


Quasi-judicial authority—Disposal of appeal—Necessity to give notice to successful party 
affected by order—Rules for the grant of recognition and aid to Elementary Schools—Despatch 
of appeal to wrong Authority in time—Forwarded by them to the proper Authority out of time— 
Appeal in order—The Director of Public Instruction in disposing of appeals under the rules 
is a quasi-judicial authority—Allowing appeal without notige to the party affected—Order 
liable to be quashed. 


When a second appeal under rule 13, sub-rule (2) (viz) of the Rules for the 
grant of recognition and aid to Elementary Schools preferred by a teacher was 
sent in time to the Government who were not the proper forum and another was 
sent out of time to the Deputy Director of Public Instruction who was the proper 
second appellate authority and on the dismissal of the appeal by the latter as time 
barred, the Government forwarded the appeal preferred. to them for disposal on the 
merits, the Deputy Director of Public Instruction was competent to entertain the 
later appeal and dispose of the same on merits. As the appeal had been despatched 
within the period of two months as required by the rules, it was in time. The 
exact time when the appeal reached the competent authority is irrelevant. The 
dismissal in limine of the appeal preferred out of time was not a bar to entertaining 
of the appeal submitted through the Government. 


But the setting aside of the order of the tribunal below without notice to the 
successful party below, the management offends the maxim audi alteram partem. The 
Deputy Director is a quasi-judicial authority when disposing of the appeal and as 
the management had no opportunity to justify their action before the Deputy Director 
of Public Instruction the order of the Deputy Director of Public Instruction reinsta- 
ting the teacher is without jurisdiction and should be quashed. 

(1951) S.C.J. 803, distinguished. 

L.R. (1915) A.C. 120 and L.R. (1935) 1 K.B. 249, referred. to. 

M. Natesan, Advocate for Petitioner. 

F. S. Vaz, for Messrs. Jan and Sam for the second Respondent. 


The Government Pleader (P. Satyanarayana Raju) for the 1st Respondent. 


KS. oo Order quashed. 
Chandra Reddi, F. Lakshmidevi v. Raja Rao. 
29th September, 1953. A.A.O. No. 86 of 1953. 
gth sep 953 953 


Madras Agriculturists Relief Act (IV of 1938), section 19-A, sub-section (4), clauses 
(a) and (b) and section 25-A, clauses (c) and (cc)—-Petition under section 19-A—Dismissed 
as incompetent under the Act—Right of appeal to the aggrieved party—If available. 

Reading the two provisions of section 19-A, sub-section (4) (a) and section 
25-A (c) and (cc) together it is clear that there is no right of appeal to a party whose 
petition is rejected on the ground that the provisions of the Act are inapplicable 
to his case as neither of the two clauses contemplate such a case. 

(1943) 2 M.L.J. 360 and (1946) 1 M.L.J. 54, referred. 

Merely because the Legislature has not provided for the eventuality of a petition 
being dismissed on the ground that it does not come within the ambit of the provi- 
sions of the Act it does not follow that a Court has no jurisdiction to reject an 
application on the ground that the petitioner cannot seek any relief under the 
provisions of the Act. An appeal is a creature of the Statute and it cannot be 
created by implication. 


N. Bapiraju for Appellant. 
G. Balaparameswarit Rao for Respondent. 


’ RM. ——— Appeal allowed. 
NRCG 
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. Krishnaswami. Nayudu, J. ners Thiyyatu Chakki v. Ravunni Nayar. 
goth. September, 1953. S.A, No. go6 of 1950. 
- ` Malabar ‘Ténancy Act (XIV of 1929), as amended by Act (XXXII of 1951), 
sections 52-A, 54 (2) and 55—Scope—Madras Tenants’ and Ryois Protection Act XXIV 
of 1949, section Stay of proceedings under—Scope of. ‘ 


Section 55 of the Malabar Tenancy Act, as amended in 1951, cahnot be under- 
‘stood to mean that a proceeding must be stayed if there is only a controversy as to 
‘whether a particulaf transaction is or is not a mortgage. What the latter part of 

section 55 contemplates is a decision under section 52-A. Short of that decision 
_no transaction, could be stayed. 
In the absence of a notification under section 54. (2) of the ‘Malabar Tenancy 
Act the- Madras Tenants and Ryots’ Protection Act applies to the district of Malabar 
and as:such there could be no stay of proceedings apart from Act XXIV: of 1949. 

V. Balakrishna Eradi for Appellant. 

K. P. Ramakrishna Aiyar for Respondent. 


R.M.. — Appeal dismissed—No leave. 


` Balakrishna Ayyar, F. po vi Thirumu Nainar v. Chakravarthy 
5th October, 1953. j i © Naar. 


S.A. No. 2043 of 1949. 
Vendor and purchaser—Property sold subject to mortgage—Unpaid purchase money with 
. vendee for discharge of mortgage—Right of vendor to claim the MAE accrues—Limi- 
; tation to enforce statutory charge of vendor’s lien—When commences.. 
When property subject to a mortgage is scld and under the covenant of sale 
‘part of the sale price is left with the vendee in order to be paid to the mortgagee, 
the vendor loses the right to‘ask that the.money so left for that purpose with the 
vendee should be presently and immediately paid over-to him. It is only when the 
vendee fails to perform his promise to pay the mortgagee that the vendor can turn 
round and ask the vendee to pay him. 


By the agreement in the salé-deed the vendee is nud the agènt of the 
vendor to pay the mortgagee and the agency is one coupled with an interest which 
. the vendor cannot terminate at his pleasure. The right of the vendor .to payment, 
would, in the absence of a.contract to the contrary, arise only when the vendor 
himself has been forced to pay the amount of the mortgage. In cases of this kind, 
the statutory charge of the vendor’s, lien over the property sold can’ be claimed 
within 12 years, from the date on which the mortgage amount is paid by the vendor 
and the amount left in depusit with the vendee can no longer be applied for the 
purpose for which it was so left and ‘ the money becomes due” within the meaning 
of Article 132 of the Limitation Act. . 


S. Ramachandra Aiyar for Appellant. 
M. Natesan for Respondent. 


we 


© R M. En l oe . Appeal allowed. | No leave. 
‘Rajamannar, C.F. ‘ond Vaitoadins Iyer, a ; Gopala Krishnayya:v. Bhosayya. 
gth October, 1953. - L.P.AsNo. 99 of 1949. 


Practice—Decree for costs—Execution Paseo for—Starting eo are of 
application Jor leave to appeal—Order how far a decree. 


go: An application, for leave to appeal is not in the same ‘position as an: n'appêal. 
Itis presented to the very Court whose decision is to be appealed against. .. In hearing” 
such an application, the Court has no jurisdiction to modify or set aside its ‘decision. 
Af the application is dismissed, the order of dismissal .does not.amount.to a. decree 
and it does not supersede the decree which is sought to be appealed against. , 


When the execution of a decree is in the entirety contingent, on’ the happening 
of an event, the period of limitation does not begin to run. until that contingency 
happens. Where the decree is in part ‘éxecutable immediately and in ‘part not, 
limitation against both the parts would run from the date of the decree: When 
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there is a decree for payment cf costs limitation runs for execution thereof under 
section 48 of Coderof:Civil Procedure and under Article 182 (2) of the Limitetion 
Act from the date of the decree and-not from the time when the costs are actually 
ascertained. i i 


Lase-law discussed. 
' A. Sambasiva Rao for Appellant. 
`B: Manavala Chowdary for Respondent. 


_ RM, —— : Appeal allowed. 
Satyanarayana Rao and Balakrishna Ayyar, II. Nanjamma! v. Eswara Maistry. 
22nd October, 1953. f A.A.O. No. 381 of 1951. 


Gode of Civil Procedure (V of 1908)—Order 22, Rule 10—Adding parties in pending 
litigation—Scope of powers under—Courts’ jurisdiction if ousted by an unrecorded compromise. 


Under Order 22, rule 10, Civil Procedure Code, where there is an assign- 
ment or devolution of interest during the pendency of a suit, the suit may by leave 
of Court be continued by or against the person to or upon whom such interest has 
come or devolved. An alienee pendente lite, who had been added as a party to the 
litigation is entitled to object to a decree being-passed in terms of a compromise 
arrived at between his alienor and the opposite party. 

(1919) 37 M.L.J. 449 : I.L.R. 43 Mad. 37 (F.B.), referred. 

Under Order 22, rule 10, Civil Procedure Code, it is no doubt true that 
the Court has got discretion to implead or not to implead peisons as parties; but that 
discretion is tu be exercised judicially. The mere existence of a compromise in the 

hands of a party would not be sufficient to terminate the suit so as to preclude the 
Court from exercising its jurisdiction under Order 22, rule 10, Civil Procedure 
Code. ' ; 

(1951) 2 M.L.J: .26, explained and doubted. . 

When an application. under Order 22, rule 10, is made, it is open to the 
Court to make an enquiry and pass the necessary order. Merely because a d'spute 
is raised by one party or the other the jurisdiction of the Court to enquire into the 
matter is not taken away. 

(1951) 2 M.L.J. 26 held wrongly decided. 

LL.R. 57 Mad. 80, followed. 


© T. M. Krishnaswami Aiyar and S.. Thyagaraja ia for Appellant. 
P. Somasundaram, S. Rajaraman and S. Sitarama Aiyar for Respondent. 


R.M. ' ee i , Appeal allowed. 
Rajamannar, C.J. and Padane Ayyar, F. ` Globe Theatres v. State of Madras. 
2grd October, 1953. 'W. A. Nos. 27, 28 and 46 of 1953. 


Madras Buildings (Lease and Rent) Control Act (XXV of 1949), seciim 13—If void 
as inconsistent with Articles 14. and 19 of the. Constitution of. India—Power of exemption— 
If subject to judicial scrutiny. 

Section 13 of the Madras Buildings (Lease dod Rent) Control ‘Act of f 1949" ‘does 
not infringe Article 19 (1) (f) of the Constitution. 


(1953) 1 M.L.J. 49, followed. 


The section does not infringe the soe of equality before law and equal 
protection of the law as laid down in Article 14 of the Constitution. 


- -The discretion given'to the Government under that section is not an unguided 
and arbitrary discretion. But it is a discretion liable to be abused. If it be shown 
in any given case that the discretion has been exercised in disregard of the standard 
or contrary to the declared policy and object of the Legislature or arbitrarily or 
mala fide, then such exercise of discretion can be challenged and declared void under 
Article 14 of the Constitution. 'There-may be cases in which the application of the 
provisions of the Act:might amount to an unreasonable restriction ‘on the exercise 
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of the right to enjoyment of property conferred by Article 19 (1) (f) of the Consti- 
tution. Any particular order of the Government purporting to be under sections 
2 and 3 of the Act would be open to judicial review. Each case of exemption can 
be reviewed by the Court to ascertain whether it offends Article 14. of the Consti- 
tution. 


Per Panchapakesa Ayyar, 7—Where the apparently unfettered discretion to 
exempt left to the Government, as in section 13 of the Act, is on close scrutiny, found 
to be really guidedeand controlled by the policy and object of the Act and is not 
naked or arbitrary and every case of exemption is subject to judicial review it does 
not contravene Article 14 of the Constitution. 


Case-law discussed. e 


K. V. Venkatasubramania Ayyar, K. S. Ramamurthi for Messrs. King and Partridge, 
E. A. Viswanathan and G. T. Ramanujachari for Petitioners. 


The Government Pléader (P. Satyanarayana Raju), M. K. Nambiar, T. T. Srini- 
vasan, A. N. Rangaswami, K. Bashyam, C. Srinivasachari and N. Krishnamachari, for 
Respondents. 


R.M. e Appeals dismissed. 
Rajamannar, C.F. and Venkatarama Ayyar, F. Central Brokers v. N. K. Murthy. 
23rd October, 1953. O.S.A. Nos. 44, 57 and 58 of 1951. 


Defence of India Rules, Rule 94~C—Contracts prohibited under—Nature of—Contracts 
entered into outside the coverage of stock exchange—If prohibited. 

Rule 94-C of the Defence of India Rules prohibited only stock exchanges 
from permitting or affording facilities for Budla transactions and the contracts 
entered into outside the floor of the Stock Exchange are not within the prohibition 
enacted therein. That provision in terms prohibits only transactions under the 
coverage of Stock Exchange and not contracts entered into outside that coverage 
and with persons who are not even members of the Stock Exchange. 

LL.R. (1953) Mad. 1016 : (1952) 2 M.L.J. 797, followed. 

The definition of ‘Stock Exchange’ in rule 94-C (1) (e) of the Defence of 
India Rules cannot apply to a firm of Stock Brokers. 

There is a well recognised distinction between rules governing the relationship 
of the members inter se and enforceable in the domestic forum of Stock Exchange and 
contracts regulating the rights and obligations between a member and an outsider 
and enforceable in a court of law. f 

O.S.A. No. 44 of 1951. 
S. Ramachandra Aiyar and C. M. Alagiriswami for Appellant. 
R. Vaidyanathan for Respondent. 


O.S.A. No. 57 of 1951. 
B. V. Viswanatha Aiyar for Appellant. 
K. M. Venkatavaradachati for Respondent. 

O.S.A. No. 58 of 1951. 
P. C. Sarangapant for Appellant. 
A, Nagarajan and A. Viswanathan for Respondent. 


R.M. — Appeals allowed. 
Krishnaswami Nayudu, F. Marimuthu Nadar v. Tuticorin Municipality. 
27th October, 1953. C.R.P. No. 338 of 1952. 


Court-fees Act (VII of 1870), section 7 (iv) (c), Proviso and Article 17-B of Schedule IT 
—Suit for declaration that a particular town planning scheme is illegal and ultra vires— 
Valuation. 

For a suit for a declaration that a certain scheme framed by a Municipality 
under the Town Planning Act was illegal and ultra vires, Article 17-B of Schedule IT 
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ofthesCourt+feestAct-applies and not section 7 (iv) (c), Proviso. The relief asked 
fpqnay bedindwéctly.¢onnected or may be held to affect the plaintiff’s right to the 
ponme send owagshin, of immovable property. But a town planning scheme, 
t ough itunay place certain restrictions on tht owner of the property included in the 
scl Nan Gant have, the effect of interfering with the title to the properties covered 
by the ‘scheme. Saas : 

aif; Lhe. declarati asked for is in respect of the proposed scheme and not in respect 
EP the uy Fe ai AE hich may be affected by the saheme. Though the 
relief asked, GERAN infsome way connected with the immovable property it 
cannot amint to ré Kok with reference to immovable properties. 
onda SmRamathandna Aypan for Petitioner. + ' 

ag venient’ Pléader (P. Satyanarayana Raju) for the Government an 
Ht eE En piéider (P. S Raju) for the G d 
R. Narasinhachari for the Respondent. ' ' 


triton, dt gab ban povo o. ne a Petition allowed. 
= Mekal wor as j A 2 _ Kunhiraman Vydier v. Govindan Vaidier. 
294 ask 409855 4 953- jer hig ooa ` .C.R.P. No. 460.0f 1952. 


Contract Act (IX of 18972), section 69—Right. of sub-tenant to recover rent deposited 
Sar stay. of (proceedings. under» section 4. (5) of Madras, Tenants and Ryots Protection -Act 
Scat tag ae 


ecoverable from chief tenant. 


SLG 


In cases where a tenant under the Madras Tenants and Ryots Protection Act; 
1949, does not make the deposit as provided for statutorily by section 4. (5) of the Act, 
* and the sub-tenant in actual possession of the land does so, he can legally recover 

this deposit. from the tenant who can for the purposes of section 69 of the Contract 
Act be regarded a$ a person bound in law to pay the rent in which he is in arrears, 


Decision in C.R.P. No. 663 of 1951, approved and followed and decision in 
C.R.P. No. 897 of 1950, differed. ° 


There may be cases in which a tenant although he may have leased out some 
of his lands to sub-tenants may be genuinely anxious and desirous of the suit for 
. redemption going on to a termination without a stay and if in such cases he (the 
chief tenant) can satisfy the Court as regards his bona fides, he can resist a suit by a 
sub-tenant to recover the money paid by‘him (the sub-tenant) for stay of suit as such 
stay is solely for his (the sub-tenant’s) advantage and section 69 of the Contract Act 
may not apply. if . 

` A. Achuthan Nambiar for Petitioner. 
V. P. Gopalan Nambiar for Respondent. ~ 


R.M. Te Petition dismissed. 
Balakrishna Ayyar, 7. Sekara Kurup v. Raman Nair. 
29th October, 1953. . S.A. No. 2047 of 1949. 


Practice—Morigagee’s right to recover the mortgage monep—When arises—Starting point 
of limitation—Doctrine of relating back—If applicable. 


Section 68 (1) of the Transfer of Property Act entitles a mortgagee to sue for 
his mortgage money when he is deprived of the whole or part of his security or where 
the morgagee, being entitled to possession, the, possession to him is not secured or 

. Seu ted Gla yet sh ‘ aoe A : 
his possession is disturbed. The fiction of vesting back created under section 65 
of the Code cf Civil Procedure cannot be imported into section 68 of the Transfer of 
Property Act. The section provides for situations where the mortgagee is deprived 
of the whole or part of his security and the deprivation contemplated is actual and 
not notional deprivation. The, starting point fur limitation commences from the 
date of such deprivation and not any anterior date to which the actual deprivation 
can be traced by legal fiction. 


C. R. Pattabiraman and R. Ramasubbu Aiyar for Petitioner. 
T. R. Ramachandran for Respondent. i 
R.M. —— Appeal allowed, 


` 
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Venkatarama Ayyar, J.. at A _  Kunhikanaran v. Andarman. 
goth October, 1953. ; S.A. No.. 1952 of 1948. 


Madras Marumakkathayam Aat (XXI of 1933), section’ 38—Alienation “by Karnavan 
of a Malabar tarwad-~Three méembers'in a tarwad—Alienation found not binding on ‘the 
tarwad but consideration received by karnavan—If a member of a tarwad has any alienable 
right—Distinction between right of alienation and right of partition. 


There ‘were three members in a Malabar tarwad, their mother having died 
previously. The kainavan alienated some tarwad property for consideration but 
the. alienation was found to be not binding on the tarwad. The alienee, however, 
claimed to be entitled to get one-third share of the karnavan. As the karnavan 
had a partible interest in the property ugder section 38 of the Madras Marumakka- 
thayam Act, the question arose whether the karnavan had an anean interest in 
the property or only a partible interest. 

Held, that the karriavan had an alienable interest and that his one- third 
share, would pass to the alienee as in the case of Hindu Law. The fact that the 
karnavan had a partible interest in the property is sufficient to show ‘that he has 
an alienable interest as the principles under which the right ‘of pee is given 
.are the same as those applicable to right cf alienation. 

(1935) LL.R. 59 M. 693 : 70 M.L.J. 114, (1938) 1M. LJ. 710, (1948) 2. Mi L.J. 
268, Mayne’s ‘ Hindu Law’ and other authorities considered. 


A. Achuthan Nambiar for Appellant. 
K. P. Ramakrishna men for Respondent. 
K.S. a8 biG ~ x | Decree modified. 


‘ rn ee: 
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_ [FULL BENCH] _ 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. ‘Justice . RAJAGOPALAN, Mnr. Justice BALAKRISHNA AYYAR 

AND Mr. Justicz, CHANDRA REDDI, ge i 
Nalla Baligadu and. others baat . Petitioners.” 

. 'Griminal Procedure Code (V of 1898), sections 209 and 437-—Qrder of discharge under—Revisability— 
Powers of the Court of Revision—When could be exercised— Termination of proceedings before the lower Court— 
Af necessary. foe ty es re ve oi. : ` $ : : 
- ` It is competent for a District Magistrate ‘or the Sessions Judge to revise an order of discharge 
‘by a Magistrate without waiting for the termination of the proctedings before the Magistrate. When 
‘a Magistrate discharges an accused in respect of an offence exclusively triable by a Court of Session 
and proceeds to try him himself for an offence within his jurisdiction on the language of section 437, 
‘Criminal Procedure Code, it will be open to the District Magistrate to direct the committal of the 
accused for trial “ upon the matter of which he has been, in the opinion of the District. Magistrate, 
improperly discharged.” Sens “ee . pe 
(Case-law reviewed). Narkar Singh v. The State, A.I.R. 1952 All. 231 (F.B.), dissented from. 
Krishna Reddi v. Subbamma, _ (1909) LLR. ‘24 Mad. 136 and~ subsequent cases in Madras 
followed. $ o t : mG j PE a ade rae a i 

y noioe a E iga Me AER. pace RE ee i 
. Petitions under sections 435 and 439 6f the Code. of Criminal Procedure, 

1898, praying that the High, Court will be pleased to revise the order ,of the 
‘Court of the District. Magistrate, Nandyal, dated 23rd July, 1951, and made in 
R. P. No. 19 of 1951 (P. R.C. No. 1 of 1951 on the file of the Court of the 
Stationary Sub-Magistrate, Pulivendla). r $ fe ay 

O. Ghinnappa Rediy, P. Ramakrishna and B. Prasada Rao for Petitioners. - 

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 

Chandra Reddi,..F., before whom the case came qn for hearing in the first 
instance made the following -- ar 

Orvert.-—This is a petition in revision against the order of the District Mag’s 
‘trate directing the committal.of the petitioners to take their trial before the 
‘Sessions ‘Court, Cuddapah,- for an offence under section’ 302 read with 
section 34, Indian Penal Code. The petitioners, seven in number, were charge- 
sheeted before the Stationary Sub-Magistrate, Pulivendla, for offences under 
sections 147, 148, 324 and 302, Indian Penal Code. After hearing the 
prosecution evidence, the Stationary Sub-Magistrate had come to the conclu- 

a a that no ‘case was made out against the petitioners under section 302 or 34, 
indian Penal Code and that the evidence disclosed only a lesser offence against 
aE ec aa a aa ERG a ` 

‘# Qr. R. C No. 977 of 1951, 0, 5i = = 27th February, 1953. 
(rl. R. P. No. g60 of 1951). ae t14th November, 1952. 
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them. So he framed charges for offences under sections 147, 148 and 324 and 
began to proceed with the trial of the case. Treating this as an order of dis- 
charge, so far as the graver offence under section 302, Indian Penal Code, was 
concerned, the prosecution moved tht District Magistrate to revise the order of the 
Stationary Sub-Magistrate. The District Magistrate set aside the order of the 
Sub-Magistrate and directed the petitioners to take their trial before the Sessions 
Judge, Cuddapah, for the offences for which they were charge-sheeted. by the police. 


The present reVision ease is against the order of the District Magistrate. It is 
contended by Mr. Chinnappa Reddy in support of this petition that the District 
Magistrate had no jurisdiction under section 437, Criminal Procedure Code, to 
interfere with the order of the Stationary Sub-Magistrate as there was no discharge 
within the meaning of the section. According to him, so long as the proceedings 
are not terminated against the accused before the Magistrate, it could not be said | 
that there has been a discharge of the accused of the graver offence as it is open 
to him to frame a charge for a more serious offence under section 347, Criminal 
Procedure Code, at a later stage. His contention seems to receive full support 
from a ruling of the Full Bench of the Allahabad High Court in Nahar Singh v. 
The State’, It was decided in that case that when `a Magistrate before whom a 
person is accused of a major offence, framed a charge for a minor offence it did 
not amount to discharge so far as. the major offence was concerned, when the 
proceedings were still pending in that Court and therefore it was not competent 
to the Court of revision under section 437, Criminal Procedure Code, to direct 
the commitment of the accused to the Sessions in respect of the major offence. 


Reliance is also placed by the learned counsel on the observations in Gand 
Appa Raza v. King-Emperor®. There a person was accused of an offence under 
sections 147 and 304, Indian Penal Code, before a Sub-Magistrate. The Magis- 
trate framed a charge against the accused under section 147 and later on acquitted 
him of that charge. On revision the Sessions Judge ordered committal of the 
accused on charges under sections 147 and 304, Indian Penal Code. The accused. 
took the matter in revision before this Court. The Bench which heard the revision 
held that the’ committal, so far as the charge under section 147, Indian Penal 
Code, was concerned, was illegal inasmuch as the accused was acquitted of that 
charge and so long.as the order of the acquittal remains in force, section 403, 
Criminal Procedure Code, was a bar to the trial of the accused under that charge. 
But the committal as regards the charge under section 304, Indian Penal Code, 
was confirmed. The argument that a previous order of the District Magistrate 
refusing to entertain a revision petition in respect of the same matter prevented 
the Sessions Judge from re-opening it was repelled in the following words: ` 


“ Now it will be noticed that at the time*the application was made there was no express order 
of discharge as to section 304, Indian Penal Code, nor could an order of discharge be implied 
under authority of Krishna Reddy v. Subbamma®, above referred to, as the trial had not come to a close 
as in that case and it was still open_to the Sub-Magistrate to frame further charges and commit, under 
section 347, Criminal Procedure Code, if he thought fit to do so.” ` 


Mr. Chinnappa Reddy calls in aid this passage and argues that so long as the 
proceedings are still pending before the Magistrate, it could not be said that there 
is discharge of the accused of any offence as it was open to the Magistrate to frame 
a further charge and commit them at a later stage if he thought fit to do so. He 
also seeks support for his contention from a passage of Govinda Menon, J., in 
In re Jayaraman and others* : 


** As a matter of practice and convenience it would always be better if the applications by the 
prosecution for setting aside orders of discharge in cases where charges have been framed against 
some of the accused alone, or against all the accused under some sections alone, wére made only after 
the Court finally disposes of the matter. In this case, the First Class Magistrate is bound to give 
reasons when he finally disposes the case against the other accused persons and if the reasons are not 





t ALR. 1952 All. 231 (F.B.). 3- (1900) I.L.R. 24 Mad. 136. 
2. (1919) 38 M.L.J. 194 : L.L.R. 43 Mad. 4. (1948) 1 M.L.J. 341 : LL.R. (1949) Mad. 
330. ? 137- 
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sufficient or acceptable the prosecution may then move the District Magistrate for such orders as 
he thinks fit.” ` 

On the other hand it is urged by the learned Public Prosecutor that when the 
Magistrate chooses to frame a charge against the açcused for a lesser offence there 
is an implied discharge of the more serious offence and it is competent under sec- 
tion 437, Criminal Procedure Code, either for the District Magistrate or the Sessions 
Judge to revise the order of the Magistrate in so far as he did not frame a charge for 
a major offence. He seeks to get over the observations jn Gandi Appa Razu v. King- 
Emperor!, extracted above on the ground that they are obiter and the real reason 
which induced the Bench to hold that the previous order did not stand in the way 
of the Sessions Judge enterteining the revision as regards the charge under sec- 
tion 304, Indian Penal Code, was that the prosecution >° was a police prosecution 
and that it was not open to a private party to move in the matter. It may not be 
correct to call them as mere obiter as it is difficult to say which of the two reasons 
was the basis for the decision. j . 


Even assuming that they were obiter, still, these observations are entitled to 
weight. , . 
The learned Public Prosecutor then relied on the three decisions of 
this Court in reply to the argument of Mr. Chinnappa Reddy. Happell, J., 
took the view in Lakshmayya, In re?, that in similar circumstances there was 
a discharge in effect so far as the major offence was concerned and it was within 
the competence of the District Magistrate under section 437 to set aside. the order 
and commit the accused to the Sessions. No doubt the learned Judge referred 
to the ruling in Gandi Appa Razu v. King-Emperor!. But he did not deal with the 
passage in that cəse referred to above. This view was also adopted by 
Ramaswami, J., in G. Mathayya, In re3. The learned Public Prosecutor also 
cited to me a decision of Govinda Menon, J., in The King v. Parameswarayya*. 
But that is not really helpful to him inasmuch as in that case proceedings had 
already come to an end before the Magistrate at the time when his order was called 
in question by the District Magistrate by reference to this Court under section 437 
of the Criminal Procedure Code. In this context I may refer to a passage ia the 
Judgment of the Full Bench reported in. Krishna Reddi v. Subbammaë : 

“In fact, a Magistrate cannot proceed to act under the latter part of sub-section (1) of section 209 
until he has discharged the accused under the former part of the sub-section.” 
This also seems to lend some support to the contention of the Public Prosecutor 

In view of this apparent conflict and having regard to the importance of this 
matter, I think it is desirable to have an authoritative ruling on the point and 
for this purpose I direct the papers to be placed before my Lord the Chief Justice 
to be posted before a Bench. 


In pursuance of the above order the case came on for hearing before a Bench 
(Govinda Menon and Basheer Ahmed Sayeed, FJ.) which made the following ; 


Orpvert.—The points raised in the revisions especially the one relating to the 
interpretation of section 209, Criminal Procedure Code, are of sufficient importance 
as to be heard and decided by a Full Bench. There are conflicting views expressed 
on the matter and though at first the decision in Krishna Reddi v. Subbamma® seems 
to govern the case on closer scrutiny it is seen that the revisional jurisdiction was 
invoked then, after the case was disposed of by the trial Court. Nahar Singh v. The 
State? is contended to be directly in point. The papers will be placed before the 
Honourable ‘Chief Justice for the constitution of a Full Bench. 


Then the case came on for hearing before the Ful] Bench. 
O. Chinnappa Reddy, P. Ramakrishna and B. Prasada Rao for Petitioners. 


The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 
SS SS nat 
1. (1919) 38 M.L.J. 194: L.L.R. 43 Mad. 330. 4. (1949) 1 M.L.J. 145. 
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The Court made the following 


ORDERİ :—Balakrishna Ayyar, 7.—The Station House Officer, Pulivendla, filed 
a charge-sheet against seven persons fðr offences under sections 147, 148, 324 and. 
302, Indian Penal Code, and section 4 (1) of the Madras Prohibition Act. The 
Stationary Sub-Magistrate, Pulivendla, before whom the cherge-sheet was «laid, 
held an enquiry under Chapter XVIII of the Criminal Procedure Code, and 
in exercise of the powers conferred on him by section 209 of that Code di-charged 
accused 1 to 3 in respect*of the offence under section 302, Indian Penal Code. 
This is what he said : 

s£ taking any view of the matter it is impossible for any judge to find that A-r to A-3 


had a common intention to kill the deceased. So under those circumstances, I feel compelled to 
discharge the accused for the offence of murder or culpable homicide not amounting to murder with 
which they stand charge-sheeted. They shall however be charged for various other offences the 
evidence disclosed and shall be tried before me. Proceedings shall therefore be converted into one 
under Chapter XXI, Criminal.Procedure Code.” 


The Assistant Public Prosecutor, Grade II, Cuddapah, moved the District 
Magistrate in revision and he after hearing the Assistant Public Prosecutor and 
the advocate for the accused passed the following order :— 


t“ In the result the order discharging accused 1 to 3 is reversed and the Sub-Magistrate is directed 
to commit the accused 1 to 7 to take their trial before the Sessions Court, Cuddapah.” 


The accused thereupon moved this Court to revise the order of the District Magis- 
trate. In view of the conflict of decisions that exist on the question, Chandra 
Reddy, J., before whom the criminal revision petition came on for hearing, referred 
the metter to a Division Bench. The Division Bench consisting of Govinda Menon 
and Basheer Ahmed Sayeed, JJ., in their turn have referred the matter to a Full 
Bench. 


The question which we have to answer may be thus formulated : 


“ Where under section 209 (1), Code of Criminal Procedure, a Sub-Magistrate finds that there 
are not. sufficient grounds for committing the accused for trial and directs such persons to be tried 
before himself or some other Magistrate, can the revisional powers under section 437 be exercised 
before the conclusion of the trial before such Magistrate? ” 

Before attempting an answer to this question it is 2s well to examine the familiar 
sections once more. Section 437, Criminal Procedure Code, so far as is here 


material, runs as follows :— 


_ * When, on examining the record of any tase under section 435 or otherwise, the. . . . District 
Magistrate considers that such case is triable exclusively by the Court of Sessions and that an accused 
person has been improperly discharged by the inferior Court, the. .... District Magistrate may 
AE instead of directing a fresh inquiry, order him to be committed for trial użen the malter of 
which he has been, in the opinion of the .. on District Magistrate, improperly discharged.” 
Then follow two provisos, the first of which requires the Magistrate to give an 
opportunity to the accused to show cause why commitment should not be ordered., 
The second one runs as follows :— 

“Tfsuch....- Magistrate thinks that the evidence shows that some other offence has been 
‘committed by the accused, such”. . . . Magistrate may direct the inferior Court to inquire into 
such offence.” 


I would draw attention to the words “ upon the matter ” which occur in the 
body of the section. The word “matter” it appears to me, is elastic enough to 
comprehend a single charge or a plurality of charges, a single offence or a plurality 
of offences, a part of a case or the whole of a case. The word is also appropriate 
‘enough to cover cases where the same act is punishable under two or more sections 
of the Code. Let us suppose that X is charged with having caused the death of 
Y by stabbing him with a knife. The offence proved may be punishable under 
section 324, 326 or 302, Indian Penal Code, though the offences under sections 324, 
and 326 would stand merged in the offence under section 302, Indian Penal Code. 
Again if X is charged with having committed robbery on ¥ and having caused 
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grievous hurt to him with a knife while committing the robbery the offence would 
be punishable under sections 379, 326 and 397, Indian Penal Code. The word 
“ matter ”, it seems to me is sufficient to comprehend every one of these aspects 
of the crime. It will be noticed that under the second proviso to section 437, 
Criminal Procedure Code the word used is “ offence ”, a term with a more definite 
connotation. 


The next section we have to pay attention to is 209 (1) which provides: 

“ When the evidence referred to in section 208, sub-sections (1) and (3) has been taken and he has 
if necessary examined the accused for the purpose of enabling him to explain any circumstances 
appearing in the evidence against him, such Magistrate shall, if he finds that there are not sufficient 
grounds tor committing the accused person for trial, record his reasons and discharge him, unless 
it appears to the Magistrate that such person should be tried before himself or some other Magistrate, 
in which case he shall proceed accordingly.” e 
When a Magistrate has recorded all the evidence for the prosecution and all 
the evidence for the defence and has also completed the examination of the accused, 
he will be in possession substantially of all the material facts. At that stage section 
209, Criminal Procedure Code, empowers him to do one of four things : 

(1) He can commit the accused to the Court of Session where he will be 
regularly tried. 

(2) He can say that no offence triable exclusively by a Court of Session has 
been made out, but that an offence triable by a First Class Magistrate appears to 
have been committed and may send up the case to the appropriate First Class 
Magistrate under section 346, Criminal Procedure Code. For example if a charge- 
sheet is laid against an accused under section 302, Indian Penal Code, before a 
Second Class Magistrate, he may say that only an offence under section 326 or 304-A, 
Indian Penal Code, has been made out. In that case there will be no justification 
for committing the case to the Court of Session. The Magistrate will have no 
jurisdiction to try these offences himself since he is only a Magistrate of the Second 
Class. So he will send the case to a First Class Magistrate. 


(3) He may take the view that no offence triable exclusively either by the 
Court of Session or by a First Class Magistrate has been made out, but that only an 
offence which he himself-is competent to try has been committed. Thus even 
though the prosecution may be for an offence under section 302, Indian Penal Code, 
still if he considers that the evidence discloses only an offence under section 324, 
Indian Penal Code, he will try it himself. 


(4) Finally he may take the view that no offence of any kind has been made 
out, in which case, the accused will be wholly discharged. i 


Tt will be appreciated that when the Magistrate adopts the fourth course and 
discharges the accused what he really does is to exonerate him from the whole case 
and release him from further attendance in Court in respect of that case. When he 
adopts course No. 3 what he does is to exonerate the accused in respect of the charge 
triable both by the Court of Session and by a First Class Magistrate ; the accused 
would have been “ discharged ” in respect of those matters. But only in respect 
of those matters. When he adopts course No. 2 what he does is to exonerate the 
accused in respect of the offences triable by the Court of Session ; there would be a 
“ discharge ” of the accused in respect of that matter but that matter only. That 
is substantially the position and no amount of argument can alter that. Therefore 
when a Magistrate discharges an accused in respect of an offence exclusively triable 
by a Court of Session and proceeds to try him himself for an offence within his. 
jurisdiction, on the language of section 437, Criminal Procedure Code, it will be 
open to the District Magistrate to direct the committal of the accused for trial 
“upon the matter of which he has been, in the opinion of the District Magistrate, 
improperly discharged.” It would therefore appear that the order of the District 
Magistrate which the petitioners now ask this Court to set aside was within his 
competence. p Si : 


_ Mr. Chinnappa Reddy for the petitioners, however, drew attention to the word 
“unless ” occurring in section 209 (1), Criminal Procedure Code and argued that. 
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when a Magistrate decides to try an accused person himself or send him up for trial 
before another Magistrate, there cannot be a discharge of the accused. within the 
meaning of the former part of that section ; according to him the use of the word 
“unless ”?” negatives the idea of a discharge. As the next step in this argument he 
contended that if there is no discharge within the meaning of section 209 there can 
be no improper’ discharge either and therefore it would not be competent to the 
District Magistrate to set aside the non-existent order of discharge. Mr. Chinnappa 
Reddy next pointed out that the word “discharge” is used in sections 209 (1), 209 (2), 
213, 259, 259, 333 and 4%, Criminal Procedure Code and said that it is used in 
the same sense in all these sections and,that the word “‘ discharge” means discharge 
from the whole case. I think a fallacy is involved in this reasoning. The first 
thing to bear in mind is that the word,“ discharge” is not defined in the Code. 
The next thing to bear in mnd is that the word “discharge” is used in the Code in 
relation to different sets of circumstances or situations, A discharge of the accused 
in one set of circumstances produces consequences which are not identical with a 
discharge in another set of circumstances. To say that the word “ discharge ” is 
used in the same sense throughout the Code, and that as it produces certain results 
in certain situations it must produce the same results in all situations—to say that, 
is to refuse to recognise the existence of the large variety of situations for which the 
Code makes provision. 


All this apart I fail to see why it should be said that there has been no discharge 
unless a person is discharged from the whole case. If a person can be acquitted 
on one charge and convicted on another charge at the same trial equally logically 
he can be discharged in respect of one offence and be tried in respect of another 
offence. The word “unless”? does not create any difficulty. All that section 
209 (1), Criminal Procedure Code, tells the Magistrate is this : If you find that there 
are not sufficient grounds to commit the accused for trial you will exonerate him 
and send him away from Court, but you are not bound to do that if you decide that 
he should be tried before you or before another Magistrate. I do not think that 
section 209 (1) says anything more than that. 


The view taken in this Court has been generally against the contentions of 
Mr. Chinnappa Reddy. The earliest of the cases is reported in Krishna Reddi v. 
Subbamma?, the headnote of which runs as follows :— ; 


“ Certain persons were charged before a Magistrate of the first class under section 379 of the 
Indian Penal Code with the theft of a promissory note. The prosecution applied for a further charge 
to be framed under section 477 of the Indiar? Penal Code but this the Magistrate declined to do, as 
in his opinion, there was no direct evidence that the accused had destroyed or secreted the note. 
After hearing the evidence for the defence the Magistrate acquitted the accused under section 258 
of the Code of Criminal Procedure. Application was then made to the Sessions Court to call for the 
records and direct the committal of the accused for trial for an offence under section 477 of the Indian 
Penal Code. The Sessions Court ordered thaf a further enquiry be made and that the accused be 
committed for trial. On its being contended, on revision, that the order of the Sessions Court was 
illegal on the ground that the accused had been acquitted and not discharged : 


Held, that the order of the Magistrate, was in substance, an order discharging the accused in 
respect of an alleged offence under section 477, Indian Penal Code, and that the Sessions Judge had 
jurisdiction to make the order sught to be revised.” 


At page 138 Benson, J., stated :— 


“ The complaint against the accused was that he committed an offence punishable under section 
477, Indian Penal Code. Such offence is triable exclusively by the Court of Session. The Magistrate 
could neither acquit nor convict him of such offence. He was bound either to'commit him to the 
Sessions Court or to discharge him. He did not commit him. The only alternative was to dis- 
charge him, and that I take it, is what the Magistrate really did do ...... the mere omission 
of the Magistrate to say ‘I discharge the accused so far as the offence under section 477, Indian 
Penal Code, is concerned ’ cannot alter the essential character of the Magistrate’s proceedings.” 


Moore, J., took a different view of- the matter and so the case was placed before 
a Bench of three judges and the order of the Court appears on pages 145 and 146. 
At page 146 the following passage occurs : 
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“ From the terms of the Magistrate’s order it is clear that he adjudicated upon the question 
whether there was any evidence against the accused in respect of the major offence. The Magistiate 
‘came to the conclusion that there was not, and he declined to charge him with the major offence. 
It seems to us that this is a ‘ discharge’ within the meaning of section 209.” 

e 


Gandi Appa Razu v. King-Emperor) is the next case in this Court. The facts 
there.appear to have been as follows. The police laid a charge-sheet under sections 
147 and 302, Indian Penal Code. The Magistrate commenced an enquiry under 
‘Chapter XVIII of the Criminal Procedure Code but he declined to frame a charge 
either under section 302 or 304, Indian Penal Code. Imstead*he framed a charge 
under section 14.7, Indian Penal Code and proceeded to try it himself. At that stage 
P.W. 1, on whose information the police had laid a charge-sheet, moved the District 
Magistrate under section 435; Criminal Rrocedure Code, to direct the committal 
of the case to Sessions. The District Magistrate sent the petition to the District 
Superintendent of Police and on receipt of a report from him dismissed the appli- 
‘cation. Subsequently the Sub-Magistrate acquitted the, accused under section 
258, Criminal Procedure Code, in respect of the offence under section 147, Indian 
Penal Code. At this stage the Sessions Judge was moved and he directed the 
committal of the accused to the Court of Session for offences under sections 147 and 
304, Indian Penal Code. The accused then came to this Court. A Bench of this 

' Court set aside the order of the Sessions Judge so far as section 147, Indian Penal 
‘Code, was concerned on the ground that there had been an acquittal of the accused 
of the offence under that section and that section 403, Criminal Procedure Code, 
precluded the Sessions Judge from setting aside that acquittal. But, the order of the 
Sessions Judge was confirmed so far as it related to the charge under section 304, 
Indian Penal Code. í 


Now, in respect of the application that had been made to the District Magis- 
trate Krishnan, J., who delivered the order of the Court remarked : 

.“ Now, it will be noticed that at the time the application was made, there was no express order 
of discharge as to section 304, Indian Penal Code, nor would an order of discharge be implied 
‘under the authority of Krishna Reddy v. Subbamma*, above referred to, as the trial had not come to 
a close as in that case, and it was still open to the Sub-Magistrate to frame further charges and 
commit under section 347, Criminal Procedure Code, if he thought fit to do so. There was thus 
no order of discharge to revise, and the application cannot be looked upon as one for that 
purpose. 


This passage was cited as lending support to the proposition that so long as 
proceedings are pending before a Magistrate it cannot be said in law that there has 
been a discharge of the accused even though the Magistrate has framed charges 
only for a minor offence and refused to frame charges in respect of the offences 
exclusively triable by a Court of Session. On this passagé, however, certain obser- 
vations may be made. The first is that it appears to be inconsistent with the view 
expressed a little earlier in the course of the same order. This is the passage I have 
in mind : 

“ Though the complaint alleged facts against this accused constituting an offence under sec- 
tion 302, Indian Penal Code, the Sub-Magistrate disbelieved the evidence on the point, and did not 
frame any charge under section 302 or 304, Indian Penal Code. His action amounted in law to an 
order of discharge on those counts, even though no express order of discharge was recorded by him. 


Sce Krishna Reddy v. Subbamma*. ‘That being so, it was open to tHe Sessions Judge under section 436, 
Criminal Procedure Code, to act suo motu and set aside the implied discharge .. . .” 


‘The next remark I would make is that in the end this Court confirmed the 
order of the Sessions Judge so far as it related to the offence under section 304, Indian 
Penal Code, thereby necessarily implying that there had been a discharge in that 


respect of the accused by the Magistrate under section 209 (1), Criminal Procedure 
‘Code. 


In the third place, the learned Judge observed that the District Magistrate 
considered that the application which P.W. 1 made to him was not competent 
because,-as he thought, the police were the proper parties who should have moved 
him and not P.W. 1. byes 
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The learned Judge accépted the principle of implied discharge laid dowh in 
Krishna Reddi v. Subbamma!. The learned Judge upheld the right of the Séssions 
Judge to revise such an implied order, if it was improper, in the exercise of his 
powers under section 436, Criminal Procedure Code. The learned Judge further 
held in that-case that the prior attempt to’ move the'District Magistrate to interfere 
in revision was no-bar to the exercise of revisional powers by the co-ordinate autherity, 
the Sessions Judge.’ The learned Judge pointed out that the ‘District. Magistrate 
himself did ‘not treat it asa proceeding under section 436, Criminal Procedure Code, 

“ the District Magistrate also seems to have treated it as an incompetent application as he declined 


jurisdiction under section 435 Criminal Procedure Code and refused to call for the récords . . 
That the revisional: powers of the Sessions Judge were left untouched ‘by the 
' infructuons proceedings before the District Magistrate was also based by Krishnan, 

J., on the ground, f SE ; 

“that at the time the application was made there was no express order of discharge under 
section 304, Indjan Penal Code, nor could an order of discharge be implied under the authority of 
Krishna Reddi v. Subbamma}, above referred to, as the trial had not come to a close as in that case, and 
it was still open ‘to the Sub-Magistrate to frame, further charges and commit under section 347, 
Criminal Procedure Code ....... 2 ' - 
In my opinion, these observations should be construed with réference to the 
context in which they were made, and,they must be confined to the facts of that 
case. The learned judge does not appear to have intended to lay down as an inflexi- 
ble rule of law that an order cf discharge of a major offence cannot be implied at 
all when a charge for a lesser offence is framed, and the further proceedings under 
that charge before that Magistrate do not terminate. That would have been 
directly opposed to the principle laid down in Krishna Reddi v. Subbamma}, the 
authority of which Krishnan, J., never intended to challenge : 

“ In fact a Magistrate cannot proceed under the latter part of sub-section (1) of section 209, 
until he has discharged the accused under the former part of the sub-section,” 
(at page 136 Krishna Reddi v. Subbamma). It is the refusal to frame a charge 
‘for the major offence and not the subsequent conviction or acquittal of the minor 
offence, for which a charge was framed, that furnishes the basis for implying an 
order of discharge of the major offence. Besides, in the case before us there was aa 
express order of discharge before the Magistrate framed charges for the lesser offences. 


Lakshmayya, In re?, was a case in which a charge-sheet was filed by the police 
for an offence under section 307, indiau Penal Code. The Sub-Magistrate who. 
held the enquiry under Chapter XVMI, Criminal Procedure Code, decided that 
no case had beén made out under section 307, Indian Penal Code. He how- 
ever framed charges under sections 147, 323 and 325, Indian Penal Code and 
converted the case into a calendar case. In revision the Additional District Magis- 
trate directed that the accused be committed to the Court of Session. The accused 
person then came up in revision to this Court and‘Happell, J., who heard the petition 
dismissed it on the ground that so far as the charge under section 307, Indian Penal 
Code, wes concerned the accused had been discharged and that therefore the Addi- 
tional District Magistrate was competent to set aside the order of discharge. 


The next case of this Court that requires to be examined appears in Jayaraman, 
In re*. There, some twelve persons were charged before a First Class Magistrate 
for offences under sections 147, 148, 149, 332, 225 and 379, Indian Penal Code. 
The Magistrate discharged accused 5 to 12 and framed charges against the remaining 
four accused under various’ sections of the Code. ‘At that stage the prosecution 
filed an application. before the District Magistrate under sections 435 and 436, 
Criminal Procedure Code, praying that the order of discharge be set aside. ‘The 
learned Additional District Magistrate did so and directed the First Class Magis- 
trate to enquire, into. the matter afresh. The accused persons then came to this 
Court. Govinda Menon, J., in allowing the petition. observed as follows :— : 
a a ee 
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- “In my opinion; the proper time at which the propriety of a discharge like the one in questiom 
here, can be agitated in revision is only after the Court of enquiry or trial has finally disposed of the- 
matter. It would not.be proper for a Magistrate discharging some accused and framing charges. 
against others to express any definite opinion regarding the credibility or otherwise of the witnesses. 
examined for the prosecution. It may be that a Magistrate may be inclined to believe the evidence 
as against some of the accused and not believe the same as regards the others. It is very embarrassing: 
for a Magistrate to give reasons at such a stage and therefore the Court of first instance in this case 
was perfectly justified in not giving any reason for discharging the accused at that stage. Of course 
he is bound.to give his reasons when he finally either acquits or convicts the other accused persons. 
against whom charges have been framed.. In asimilar case in Govindraj v.-Emberor!, Venkataramana 
Rao, J., has laid down that it would be competent to a Magistrate to discharge some accused and 
frame charges against others without giving any reasons. ‘Till the charge against the remaining 
accused is disposed of by a final order the trial Court should be deemed to be in seisin of the whole 
case and so long as it is in charge thereof the reasons in regard to the order of discharge can be 
given at the final stage. There is nothing in the ganguage of section 253, Criminal Procedure- 
Code, which precludes the Court from doing so.” 


The learned Judge went on to observe : 


* Of course the language of the section would plainly indicate.that a Magistrate should give: 
his reasons at the time he pronounces the order of discharge and if it is the final order in the case he is- 
bound to give his reasons. The moment he pronounces the final order, he beccmes functus efficio 
and he is no longer in charge of the case. But in a case of this nature (where the charges have been 
framed in the case of some) I am inclined to think that he has not become functus officio and it would’ 
be open to him to defer his reasons,” 


I am in entire agreement with the observations made by the learned Judge.. 
I would therefore hold that the Additional District Magistrate was not justified in 
setting aside the order of discharge in the present case. 


As a matter of practice and convenience it would always be better if the appli-. 
cations by the prosecution for setting aside orders of discharge in cases where charges 
have been framed against some of the accused alone, or against all the accused under 
some sections alone, were made only after the Court finally disposes of the matter. 


` It will be noticed that Govinda Menon, J., did not say that where the Magis-. 
trate framed charges under some sections and declined to frame charges under 
other sections there hes been no discharge as regards matters in respect of which 
the Magistrate had refused to frame charges. Nor do I think that the learned Judge 
intended to lay down, any firm and inflexible rule when he made the observations 
which I have just quoted. At what stage the revisional authority should be 
moved and at what stage it should interfere would in a very , material degree 
depend upon the facts peculiar to each case. It may be added that in the instant 
case the Sub-Magistrate has given full reasons for the view he took. That Govinda 
Menon, J., did not intend to lay down any rule of the kind which Mr. Chinnappa 
Reddy would read into that decision appears from what he himself said in Para- 
meswarayya, In re?. He then observed : 

“ When the Sub-Magistrate framed a charge under section 337, Indian Penal Code and did 
not frame one under ‘section 307, Indian Penal Code, his action amounted to a discharge of the 
accused of an offence under the latter section. In that case, it is open to the District Magistrate 
under sections 436 and 437, Criminal Procedure Code, either to order a further enquiry or to order 
commitment to the Court of Session. The fact that the Court of first instance has convicted the 
accused of an offence under section 337, Indian Penal’ Code, will not in any way interfere with the 
order of discharge under section 307, Indian Penal Code.” e : 

_ The last decision of this Court is reported in G. Mathayya, In re*. That proceeds 
on the view that where the committing Magistrate holds that no case has been 
made out against the accused for an offence exclusively triable by the Court of 
Session and framed charges only in respect of offences triable by him there has been a 
discharge on the graver offence, and, in such circumstances, the District Magistrate 
is competent to interfere in revision, set aside the order of discharge and direct the 
committal of the accused to Sessions. 


It will thus be seen that the decisions of this Court have been generally against 
the contentions of Mr. Chinnappa Reddy. He, however, pressed for our accept- 
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ance the view which he said had been taken in Baijanath Pandey v. Gauri Kanta 
Mandalt, In that case certain persons were poesecuted for dacoity. The Magis- 
trate found that no sessions offence was prima facie established and so framed charges 
against the accused only for offences untler sections 380 and 448, Indian Penal Code. 
Finally he acquitted the accused on these charges also. Thereafter he gave sanction 
to prosecute the complainant under section 211, Indian Penal Code. The eom- 
plainanc moved the Sessions Judge in revision. The Session’s Judge then proceeded 
to consider the whole case. He considered that a proper enquiry had not been 
made, that all the evidencé available had not been taken and that if that had been 
done, a sessions case might be established. Therefore, he directed the Magistrate 
to make further enquiry and proceed in accordance with the result of that enquiry. 
The accused then went to the Calcutta High Court in revision. The learned Judges 
observed :— 

“We havé no doubt that the Sessions Judge in this matter has exercised a jurisdiction which was 
not vested in him by law. If he proceeded to exercise the powers of revisicn as he seems to have 
done, he was competent to sehd for the record for any of the purposes mentioned in section 425. 
But he was not competent under section 436 to direct a fresh enquiry to be made, inasmuch as the 
accused had not been improperly discharged of an offence triable exclusively by a Court of Sessicns but 
had been acquitted of an offence within the Magistrate’s jurisdiction, in proceedirgs, as already 
pointed out, under sections 209, 234 and 258. The Sessions Judge, as a matter of fact, has exercised 
a jurisdiction vested in him as an Appellate Court under section 423, as if an appeal had been presented 
to him from the order of acquittal passed by the Magistrate.” 

When we examine this passage carefully it will be seen that it is not an un- 
qualified authority for the proposition that so long as there has not been a discharge 
from the whole of the case a Sessions Judge or a District Magistrate cannot interfere 
in revision even though a committing Magistrate improperly discharges an accused 
of offences triable exclusively by a Court of Session. It will be noticed that the 
learned Judges took the view thet the accused had not been improperly discharged. 
If the accused had not been improperly discharged, obviously neither the Sessio.s 
Judge, nor the District Magistrate could interfere in revision. In so far as it can 
be treated as an authority for the view which Mr. Chinnappa Reddy tried to per- 
suade us to accept, it was dissented from in Krishna Reddi v. Subbamma? and, speaking 
for myself,’I prefer the view that has been taken by this Court. 

The last of the decisions which Mr. Chinnappa Reddi cited and which needs 
examination is reported in Nahar Singh v. The State’, The facts there were these. 
The police laid a charge sheet against the accused, under section 304, Indian Penal 
Code. The Magistrate commenced proceedings under Chapter XVIII, Criminal 
. Procedure Code. He recorded the evidence for the prosecution and the defence 
and framed a charge under section 304-A, Indian Penal Code. He did not however 
pass an order explaining why he thought that the offence did not fall under section 
304. but only under section 304-A, Indian Penal Code. A son of the deceased 
moved the Ssssions Judge in revision, who took the view that the omission of the 
Magistrate to frame a charge under section 304, Indian Penal Code, amounted 
to a discharge of the accused io respect of that offence. He therefore directed the 
committal of the accused. The accused then went to the, High Court, which set 
aside the order of the Sessions Judge on the ground that there had been no dis- 
charge by the Magistrate of the accused in respect of the offence under section 304, 
Indian Penal Code. 

I have read with great care the judgments of all the three learned Judges, but 
I must say that I am not persuaded by their reasoning. One is tempted to ask, 
if there was no discharge of the accused in respect of the offence under section 304, 
Indian Penal Code, what happened to that charge or accusation? One answer 
suggested by Desai, J., is that an acquittal would be implied. But surely this is 
hardly a satisfactory answer since the Magistrate enquiring into an offence exclu- 
sively triable by a Court of Sessions has no power either to convict or to acquit.- 
How can there be an acquittal by a Court which is not competent to pass such an 
order? How again can an acquittal be implied where a discharge cannot be 
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implied, since acquittal and discharge both imply an exoneration of the accused, 
one main difference between the two forms of exoneration being that in the case of 
an acquittal the accused is entitled to the protection conferred by section 403, Cri- 
minal Procedure Code? This is not by any*means the end of the difficulties which 
the view taken in the Allahabad High Court would raise. If a committing Magis- 
trate improperly refuses to frame a-charge in respect of an offence exclusively triable 
by a Court of Sessions and tries the accused fora minor offence, and, finally disposes 
of those offences how can his mistake be put right? Desai, J., suggested that the 
complainant can file another complaint, but ordinafily that complaint would 
have to be presented to the same Magistrate and it can hardly be expected that he 
would take a different view merely because a new copy of the old complaint is 
handed over to him.- Desai, J., also suggested that a commitment can be ordered 
by the High Court; but consistently with the view taken in that decision how 
can this be done? As I explained before, if a discharge cannot be implied an 
acquittal cannot be implied either, and, if there has been neither a discharge nor 
an acquittal, what order can the High Court set aside? 


Desai, J., finally suggested that the Government can file an appeal against 
the acquittal, but, as already pointed out, the assumption that there has been an 
acquittal cannot be justified at all. ' : 


Desai, J., who delivered the leading judgment in the case, remarked, 


“Tf he (the Magistrate) retains the power of commitment, it would be difficult to say that the 
accused has been discharged.” 


With all respect I regret my inability to follow this. Section 347, Criminal 
Procedure Code, merely gives the Magistrate a’further opportunity to reconsider 
his decision. It does not imply that a decision has not already been arrived at 
or given. Besides the circumstance that the Code gives the committing Magistrate 
an opportunity to re-examine his earlier view, does not in any way take away the 
revisional powers either of the District Magistrate or of the Sessions Judge. 


With the views expressed by Desai, J., 


“ that so.long as some charge has been framed to cover the allegation there is no discharge ” 
(page 236, column 2) ; A 


that 


X: 
“ the discharge contemplated under the Code is discharge from the case without regard to the 
offence (page 238, column 1) ; 


and that 


“Even if the Magistrate writes out a detailed order giving reasons for framing a charge for minor 
offence and for not framing a charge for the major offence and even if he says that he discharges the 
accused of the major offence, there is no discharge,” 

I regret—with all respect—my inability to agree. 

I prefer the view that has been well established in this Court and would 
answer the question raised in the affirmative. ; 

Rajagopalan, J-—I agree with Balakrishna Ayyar;’J. 


Chandra Reddy, 7.—I agree with the order proposed by my learned brother 
Balakrishna Ayyar, J. I shall however give my reasons in support of the conclusion, 


The question for consideration before the Full Bench is : 


“ Where under section 209 (1) of the Code of Criminal Procedure a magistrate finds that there 
are not sufficient grounds for committing the accused person for trial and directs that such perscn 
should be tried before himself or some other magistrate can the revisional powers under section 437, 
Criminal Procedure Code, be exercised before the conclusion of the trial before such magistrate P”? 


e . 
` 


The circumstances that led up to this question are the following : 


The petitioners were charge-sheeted before the Stationary Sub-Magistrate of 
Pulivendla for offences under sections 147, 148, 324 and 302 read with section 34, 
Indian Penal Code. After hearing the prosecution case the Stationary Sub- 
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Magistrate came to the conclusion that no prima facie case was made out against 
the petitioners under section 102 read with section 34, Indian Penal Code, and 
that the evidence disclosed only lesser offences against them which were not exclu- 
sively triable by the Sessions Judge. $o he framed charges against the petitioners. 
under sections 147, 148 and 324 and proceeded with the trial of the case. Treating 
this as an order of discharge as regards the graver offence under section 302 read 
with section 34, Indian Penal Code, the prosecution moved the District Magistrate- 
to revise the order of the Stationary Sub-Magistrate. The District Magistrate set 
aside this order of the SulMagistrate and directed that the petitioners should be, 
committed to take their trial before the Sessions Court. Against that order the- 
present revision case has been filed. 


In support of this petition it was cintended by Mr. Chinnappa Reddy that. 
section 437, Criminal Procedure Code, does not confer jurisdiction on the Distriet 
Magistrate to interfere with an order like the present one as there was no discharge- 
in law within the meaning of that section and that in any event so long as the- 
proceedings before the Sub-Magistrate are not terminated it could not be said 
that there has been a discharge of the accused of the graver offence as it is always. 
open to him under section 347, Criminal Procedure Code, to commit the accused 
to Sessions at a later stage. At the outset it must be mentioned that it is under 
section 209, Criminal Procedure Code, that the order that has given rise to this 
petition was passed by the Stationary Sub-Magistrate and it is the provisions of 
this section that form the subject-matter of this enquiry. 


The learned counsel urges that three views may possibly be taken of section 209,. 
Criminal Procedure Code. (1) The order amounts to a discharge and so it 1s. 
competent for the District Magistrate or the Sessions Judge to interfere under 
section 437, Criminal Procedure Code. (2) If the Magistrate decides to proceed 
with the trial of the case before himself there can be no discharge which can be: 
revised under section 437, Criminal Procedure Code. (3) The discharge of graver 
offences springs into existence when the case ends finally either in a conviction or 
an acquittal in respect of lesser offences before the Magistrate and it is only on the” 
termination ‘of these proceedings that the revisional jurisdiction under section 437,. 
Criminal Procedure Code, could be invoked.. 


According to the learned counsel the first view is opposed to the plain meaning - 
of words of the section 209 and to the signification of the word “ discharge ° which 
occurs in other parts of the Code as wel] as to some of the decided cases. He invited 
our attention to sections 213, 253, 259 and 333 where the word ‘ discharge’ is used 
and argues that since in those sections by that expression is meant a total dropping 
of all the proceedings, the same meaning must be attributed to the word ‘ discharge’ 
in section 209, Criminal Procedure Codg also. Before I meet this argument I will 
refer to the terms of section 209. Section 209, Criminal Procedure Code, runs. 
thus : 


“ Section 209 (1) : When the evidence réferred to in section 208, sub-sections (1), (3), has been 
taken and he has (if necessary) examined the accused for the-purpose of enabling him to explain any 
circumstances appearing in the @idence against him, such Magistrate shall, if he finds that there 
are not sufficient grounds for committing the accused person for trial, record his reasons and discharge 
him, unless it appears to the Magistrate that such person shouldbe tried before himself or some other- 


Magistrate, in which case he shall proceed accordingly. 

(a) Nothing in this section shall be deemed to prevent a Magistrate from discharging the 
accused at any previous stage of the case, if, for reasons to be recorded by suchMagistrate, he considers: 
the charge to be groundless.” 


Can it be predicated that the word ‘ discharge’ is used as synonymous with the 
total dropping of all proceedings in all the sections referred to above? On an 
examination of all the material sections it appears to my mind that the expression 
is not used in the same sense in all the sections wherever that expression occurs, 


For instance section 494 of the Code says : 


_ “Any Public Prosecutor, miay with the consent of the Court, m cases tried by jury, before the- 
return of the verdict, and in othér cases before the judgment is pronounéed,..withdraw from the- 
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‘prosecution of any person either generally or in respect of any one or more of the offences for which 
he is tried ; and upon such withdrawal, (a) if it is made before a charge has been framed the accused 
shall be discharged in respect of such offence or offences ; (b) if it is made after a charge has been 
‘framed, or when under this Code no charge is reqifired, he shall be acquitted in respect of such 
offence or offences.” 


It is*manifest from this section. that it does not contemplate the total dropping 
‘of all the proceedings. It is open to a Public Prosecutor with the leave of the 
Court to withdraw a charge in respect of one offence and proceed with another 
offence against the same individual. Therefore, I am unable to accede to the 
argument based on a comparison of the relevant provisions of the Code. 


(3 


Mr. Chinnappa Reddy laid particula emphasis on the expression “ unless it 
Appears to the Magistrate ” in section 209, Criminal Procedure Code and urges 
that the Legislature in so expressing itself intended to exclude the possibility of a 
discharge when the Magistrate frames charges for a lesser offence and proceeds 
himself with the trial of the case. It was also maintained by him that the decision 
of the Magistrate to frame charges for a lesser offence and proceed with the trial 
of the case himself would not amount to a discharge of the graver offence, in view 
of the provisions of section 347, Criminal Procedure Code. Section 34.7, Criminal 
Procedure Code, provides : 

“ (1) Ifin any inquiry before a Magistrate or in any trial before a Magistrate before signing 
judgment, it appears to him at any stage of the proceedings that the case is one which ought to be 
tried by the Court of Sessions or High Court, and if he is empowered to commit for trial, he shall 
commit the accused under the provisions hereinbefore contained.” 


The learned counsel poses the question as to how a Magistrate could revise his 
own order and commit the accused. 


For these arguments reliance was placed on the Full Bench ruling of the 
Allahabad High Court in Nahar Singh v. The State+, There the learned Judges 
laid down that when a person is accused of a major offence before a Magistrate 
and the latter chooses to frame a charge for a minor offence and proceeds to try 
the offender himself it does not amount to a discharge because the case is proceeding 
against him on the same facts and consequently it is not competent for the District 
Magistrate or the Sessions Judge to exercise revisional jurisdiction under section 437, 
Criminal Procedure Code. The ratio decidendi of this decision is: (a) when an 
accused is convicted, or acquitted of an offence he must be deemed to have been 
acquitted of all the other offences which could have been made out from the evidence 
on record ; and as a person cannot be said to be both discharged and acquitted it 
followed that there was no discharge at all in such a case. (b) If the District 
Magistrate or the Sessions Judge could order an enquiry into the charge for the 
graver offence, there could be two trials and the Legislature could not have intended 
that the accused should be subjected to two trials. (c) If a magistrate retains the 
power for commitment it would be difficult to say that the accused has been dis- 
charged and besides it is open to the Magistrate to commit the accused at a later 
stage under section 347, Criminal Procedure Code. (d) A comparison of the 
various sections in which the word ‘ discharge’ is used Mdicates that it was only a 
complete dropping of all the proceedings that was contemplated by that expression 
whenever it is used. The learned counsel for the petitioners largely based his 
arguments on the reasoning of the Full Bench. 


In support of the view that the decision not to commit the accused to the 
sessions for trial for graver offence does not result in discharge of that offence but 
amounts to an acquittal, reliance was also placed by the learned Judges in that 
last mentioned case on a ruling of the Privy Council in Kishan Singh v. Emperor®. 
With great respect to the learned Judges I must observe that this ruling has no 
bearing at all on the point. All that was laid down by their Lordships of the 
Judicial Committee was that the High Court should not interfere in revision with 





1. ALR. 1952 All. 231 (F.B.). 
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~ an order of acquittal when there was an appeal competent against such an order. 

I fail to see how there can be said to be an acquittal of an offence in respect of 
which there has been no charge, no trjal and above all when the Magistrate before . 
whom the accusation is made has no jurisdiction either to acquit or convict. In 

this connection I may refer to the opinion expressed in the leading judgment in 

Nahar Singh v. The State1, that the prosecution is not precluded from filing a charge- 

sheet against the accused for the graver offence on the same set of facts as section 

403, Criminal Procedure Code, is not a bar to such a course. It appears to me that 

these two opinions are irreconsilable. The learned Judges say that there could 

not be both discharge and acquittal in respect of an offence. It means that there 

can be eithér an actuittal or a discharge. Hence if there is no acquittal there must 

be a discharge even if it is not so expressed. If the basic assumption that there is an 

acquittal in such a situation goes, it follows there is a discharge. 


As regards the difficulty of two trials envisaged in the judgment it looks to me 
that it is not a substantial one. It is not necessary to proceed with two trials 
simultaneously. The reversing authority can stay the proceedings before the 
Magistrate and if as a result of the revision petition there is a direction for the 
committal of the accused person to take his trial before the Sessions Court for graver 
offences, the Magistrate can commit the accused to the Sessions for that offence also. 


With reference to the argument based on section 347, Criminal Procedure Code, 
that section confers a general power on the Magistrate to commit an accused person 
at a later stage not only in the case of an accusation of an offence exclusively triable 
by the Sessions Court but in a case where the charge sheet laid is for an: offence, 
triable by a Magistrate as well. Merely because an enabling provision is enacted 
in section 347, Criminal Procedure Code, that does not take away the power of a 
superior Magistrate or a Sessions Judge to correct any error committed by the 
Magistrate. 


It is also my opinion that the power conferred upon a Magistrate under 
section 347, Criminal Procedure Code, is not in any way inconsistent with the view 
that the decision to frame a charge for lesser offence is tantamount to an implied 

` discharge of a graver offence. I may remark that the view taken in Nahar Singh v. 
The State, is opposed to the uniform course of decisions of,our Court on this subject 
the leading authority being Krishna Reddy v. Subbamma?. The reasons given by 
the learned Judges for dissenting from Krishna Reddy v. Subbamma*, do not commend 
themselves to me. Further a view gontrary to that expressed in Nahar Singh v. 
The State1, was taken at least in two cases in that Court in Sheo Narain Singh v. Radha 
Mohan? which following Krishna Reddi v. Subbamma*, to which reference will be made 
immediately held that tie order of the Magistrate framing a charge for a lesser 
offence amounts to a discharge of the accused for more serious offence. To the 
same effect is the decision of Sapru, J., in Amir Hasan v. Rex*. In this case also 
reference is made to Krishna Reddi v. Subbamma?. 


Krishna Reddi v. Subbamma?, came up before a Special Bench composed. of 
White, C.J., Subramaniam and Davies, JJ., on a difference of opinion between 
Benson and Moore, JJ., on the interpretation of section 209, Criminal Procedure 
Code. There three persons were charged before a Magistrate for theft of a pro- 
missory note executed by the predecessor-in-interest of one of them in favour of 
the predecessor-in-interest of the complainant. The prosecution wanted that a 
charge should be framed under section 477, Indian Penal Code. But the Magis- 
trate declined to do so on thé ground that there was no evidence to justify such a 
charge. Ultimately he acquitted them, Thereupon the Sessions Judge was 
moved to-direct the Magistrate to commit the accused for an offence of secreting 
and destroying the promissory note. The Sessions Judge allowed the revision 
petition and directed the commitment under section 477, Indian Penal Code. 





1. A.LR. 1952 A'l. 231 (F.B.). All. 66. 
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The question that was raised before the Bench was that the Sessions Judge had 
no jurisdiction to order the committal for trial in that there was no discharge as 
contemplated in section 209 of the Code,of Criminal Procedure. Benson, J., 
negatived this contention and dismissed the petition on the ground that the Sessions 
Judge had jurisdiction to make the order, while Moore, J., thought that there was 
no discharge by the Magistrate within the meaning of section 209, Criminal Pro- 
cedure Code, and it was therefore not competent to the Sessions Judge to exercise 
powers under section 437, Criminal Procedure Code. ¿The Special Bench agreed 
with the view taken by Benson, J. The position was summed up by the learned 
Judge thus: 

“ If, in the opinion of the Magistrate, there is no evidence to warrant a charge for an offence 
exclusively triable by a Court of Session, he may discharge ° the accused in respect of the alleged 
offence, and, having done so, may proceed as regards the rainor offence or offences under Chaj te. } X1 
or other appropriate chapter. In fact, a Magistrate cannot proceed to act under the latter part of 
sub-section 1 of section 209 until he has ‘ discharged ’ the accused under the former part of the sub- 
section.” $ 
In my opinion this embodies the correct exposition of law enacted in section 209. 
In this case the Bench decision in Queen Empress v. Hanumantha Reddit, which merely 
followed Baijanath Pande v. Gauri Kania Mandal*, was dissented from. With respect 
to the learned Judges who decided the last mentioned two cases I must observe they 
are based on misconception of the effect of the omission to frame a charge for a 
graver offence under section 209, Criminal Procedure Code, as they thought that a 
decision of the Magistrate not to commit the accused person to trial and to frame 
oo minor offence triable by him amounted to an acquittal of the major 
offence. 


The ruling in Krishna Reddy v. Subbamma*, was followed in Gandi Appa Razu v. 
King Emperur*, Krishnan, J., who delivered the judgment on behalf of the Bench, 
remarked that when a Magistrate disbelieved the evidence of the prosecution and 
did not frame a charge for the major offence that amounted in law to an order of 
discharge on those counts despite the omission of the Magistrate to make an ex- 
press order of discharge. I may\have to refer to another portion of the judgment 
tn this case which has given rise to the contention that the revisional jurisdiction: 
could be invoked only after the termination of the proceedings before a Magis- 
trate, at another place. : ; 


In Ganga Datta v. Emperor’, Gruer, J., of the Nagpur High Court following the 
ruling in Krishna Reddi w. Subbamma®, laid dewn that framing charges on a.minor 
section is equivalent to the discharge of the accused on major counts. A Bench 
of the Lahore High Court also accepted the principle laid down in Krishna Reddi v. 
Subbamma', 


Krishna Reddi v. Subbamma®, was followtd by Happell, J., in Lakshmayya, In re® 
by Govinda Menon, J., in Parameswarayya, In rè’, and by Ramaswami, J., in G. 
Mathayya, In re’. There are some other decisions bearing on this topic to which 
I need not refer. Suffice it to say that the weight of authority is in favour of the 
view we have taken in this case. š 


Mr. Chinnappa Reddi contends that the ruling in Krishna Reddi v. Subbamma’, 
requires reconsideration as the learned Judges failed to consider the meaning of 
the expression “ discharge ”? which occurs in various sections of the Code and also 
the meaning of the word “ unless’ in section 209. As regards the first part of it, 
I have already stated that this term has not got the same connotation as used in 
different sections of the Code. With reference to the other argument, it looks to me 
that the clause “ unless it appears ” in the context only means “ and then proceed 
to try him for other offences.” 








1. (1899) ILL.R. 23 Mad. 225. 5. ALR. 1936 Nag. 87. 
Qs ee LL.R. 20 Cal. 633. 6. (1945) 2 M.L.J. 139. 

3. (1900) LL.R. 24 Mad. 136. 7. pee} t M.L.J. 145. 
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-` In this context the last part-of section 437 (1) “ to-be’committed for trial upon 
the’ matter of which he had been, in the opinion of the. | * *. - * improperly 
‘discharged ” may be considered. Ingny-opinion the expression “ matter” is wide 
enough to include any offence and is not used in the specific sense to mean the 
allegations constituting the accusation. For these-reasons I ‘hold that the refusal 
-of the Magistrate to frame charges for the more serious offence is tantamount to an 
implied discharge and the failure of the Magistrate to pass an express order of 
-discharge and to reéord reasons therefor does not in any way affect the matter. 


The next point is whether the jurisdiction of the Magistrate cannot be invoked 
till the proceedings before the Magistrate come to an end. As alréady pointed 
-out the basis of this argument is mainly the opinion expressed by the Bench in 
‘Gandi Appa Razu, In re.) The relevant passage in that decision is at page 332 : 

“ Now it will be noticed that at the time the application was made there was no express order 
-of discharge as to section 304,, Indian Penal Code, nor could an order of. discharge be implied 
under the authority of Krishna Reddy v. Subbamma*, above referred to as the trial had not ccme to 
a close, as in that case,-and:-it was: still open to the. sub-Magistrate to freme further charges and 
‘commit under section 347, Criminal Procedure Code, if he thought fit to do so.” 
` In my opinion the fact that the Magistrate is empowered to order commitment 
‘under section 34.7, Criminal Procedure, Code, at a later stage has really no material 
bearing on this question and I have already adverted to this aspect of the matter. 
I fail to see any rational basis for this view. If really there is an implied order of 
‘discharge it does. not stand to reason that the prosecution has to wait till the termi- 
nation of the proceedings before the Magistrate. The view taken by the learned 
Judges implies that the order of discharge springs into existence only after the 
proceedings before a Magistrate end either in an acquittal or a conviction. It 
looks to me that the very. basis of the judgment in that case that there is an implied 
‘discharge in the circumstances stated there is opposed to the-notion that the order of 
discharge comes into effect only at the end of the proceedings before the Magistrate, 
This theory can be supported only on the assumption that it is only the conviction 
or acquittal of the minor offence by a Magistrate that would give rise to an order 
of discharge. . If that basis is not accepted there’can be no impediment in the way 
of the exercise of revisional powers under section 437, Criminal Procedure Code. 
Mr. Chinnappa Reddy next called in aid some observations of Govinda Menon, J., 
in In re Jayaraman and others*. A i ‘ 

“ As a matter of practice and convenience it would always be better if the applications by the 


prosecution for setting asidé orders of discharge in cases where charges have been framed against 
some of the accused alone or against all the. accused under some sections alone, were made only 


-after the Court finally disposes of the matter.” 

But I do not think the learned Judge intended to lay down any invariable rule. 
“These remarks should be understood with reference to the circumstances of the case. 
It follows that it is competent for the District Magistrate or the Sessions Judge ‘to 
revise the order of discharge without waiting for the termination of the proceedings 
before the Magistrate. That, in my opinion, is the only logical result of the view 
that the decision to proceed under the latter part of section 209 (1), Criminal Pro- 
cedure Code, amounts to ĉn order of discharge. Thus the question is answered 
in the affirmative. . 


>” RM. i f i Question referred answered. 
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‘IN THE HIGH COURT OF JUDICATURE.AT MADRAS. 


Present :—Mnr. P. V. Rayamannar, Chief Justice AND Mr. JUSTICE VENKATA~ 
RAMA AYYAR. s ; 


Kombi Achan and others oo .. Appellanis* 
v. 
K. C. Velayudhan and others .- Respondents. 


Trusts Act (II of 1882), section go—Applicability—Mortgagee s purchafe based on a breach of his obligation 
Must enure to the benefit of mortgagor. 


A purchase by a mortgagee based on a breach of obligation by him must in equity enure for 
the benefit of the mortgagors and it makes no difference in the enforcement of this equity that the 
‘mortgagor is also a party to the decree under which the sale is held. If there is a deliberate breach 
-of obligation contained in the deed resulting in the sale of the properties and the purchase is made 
by the defaulting mortgagee the equity under section go of the Trusts Act will fasten upon the property 
in his hands, ' 


Case-law reviewed. 


Appeal against the decree of the Court of the Subordinate Judge, South 
Malabar, at Palghat, dated 23rd December, 1948, in O. S. No. 9 of 1947. 


D. A. Krishna Variar and A. Vasudeva Menon for Appellants. 
N. Sundara Aiyar for 1st Respondent. 
The Judgment of the Court was delivered by 


Venkatarama Ayyar, #.—This is an appeal by defendants 1, 26 and 27 against the 
judgment and decree in O. S. No. 9 of 1947 on the file of the Court of the Subordinate 
Judge, Palghat. The properties, which are the subject-matter of this litigation, 

consist of 63 items of land. Items 1 to 41 belong in jenm to Thiruvara Devaswom 
and they are subject to a kanom for Rs. 2,600 in favour of Vadakke Meledom, 
of which defendants 1 to 25 are the members. Items 42 to 63 belong in jenm to 
Kavalappara Estate and they are subject to a kanom for Rs. 395 in favour of the 
same Edam. The first defendant, who was originally the karnavan of this Edam, 
was removed from management by a decree passed in O. S. No. 35 of 1917 on 
the file of the Court of the District Munsiff of Alathur. That decree also pro- 
vided that the first defendant should get annually 300 paras of paddy for his main- 
tenance. The second defendant, who succeeded to the management, was also 
removed by a decree passed in O. S. No. 14 of 1925 on the file of the Court of the 
District Munsiff, Alathur, and defendants geand 12 became the managers. On 
ist November, 1927, all the members of the Edam excluding defendants 1 and 2 
executed a usufructuary mortgage of their rights over the suit properties in favour 
of the first plaintiff for a sum of Rs. 7,350 (Ex. A-2). Out of this sum, Rs. 621-13-9 
‘was paid to the mortgagors for discharge of two debts and the balance of Rs. 6,728-2-3 
was reserved with the mortgagee for discharge of eight debts, which are set out in 
the deed. On 24th July, 1929, there was a further usufructuary mortgage over 
the suit ‘properties in favour of the first plaintiff by all the members of the Edam 
excepting defendants 1 and 2 for a sum of Rs. 4,450. This deed provided inter alia 
that the mortgagee should pay 300 paras of paddy to“the first defendant as pro- 
vided in the decree in O. S. No. 35 of 1917 ; 305 paras of paddy to the Edam and 
appropriate the balance towards the Government revenue, michavaram and the 
interest. In pursuance of these two deeds, the first plaintiff got into possession 
of the suit properties and discharged all the debts mentioned in Ex. A-2 except 
a mortgage debt of the year 1921 in favour of one Kunhiraman Nayar for a sum 
of Rs. 1,225. Kunhiraman Nayar filed O. S. No. 79 of 1933 on the file of the 
District Munsiff’s Court, Alathur, for recovering the amount due under his mort- 
gage and obtained a decree. One Ramaswami Iyer obtained an assignment of 
this decree and in execution thereof brought the suit properties to sale. The 
first plaintiff became the purchaser in Court auction held on 19th December, 1934, 
for a stm of Rs. 5,120 and the sale was confirmed on. 21st January, 1935 (Vide 
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Sale certificate Ex. A-4). After payment of the amount due under the decree in 
O. S. No. 79 of 1933, there was a balance of Rs. 3,284-13-10 and that was drawn by 
the first plaintiff and appropriated towards the amount due’ under Ex. A-2. 


After the sale, the first plaintiff took up the position that by reason of the- 
purchase on 19th December, 1934, the mortgages dated 1st November, 1927 and 
24th July, 1929, had become extinguished and that he became the absolute owner 
of the kanom rightg of the Edam free from the two mortgages aforesaid. In that 
view, he declined to deliver the paddy either to the first defendant or to the Edam 
as provided in the mortgage dated 24th July, 1929. The first defendant then 
‘applied to execute the decree in O.S. No. 35 of 1917 on the file of the District Munsiff’s. 
Court, Alathur, and attached the purajspad payable by the first plaintiff under the: 
mortgage deed, got himself appointed Receiver for collecting the same and as. 
Receiver filed O. S. No. go of 1943 in the District Munsiff’s Court, Alathur, for 
recovery of 2,400 paras'of paddy being the maintenance payable for 8 years from 
1935 to 1943. The first plaintiff contested the suit on the ground that by reason 
of his purchase on rgth December, 1934, the mortgages had become extinguished 
and that therefore he was released from the obligations contained in the mortgage 
deeds including the liability to pay 300 paras of paddy to the first defendant. This 
contention was overruled and the suit decree on toth April, 1944. This decision 
was affirmed on appeal by the Subordinate Judge of Palghat in A. S. No. 89 of 
1944 and by this Court in S. A. No. 1045.0f 1945 (Vide the judgment reported in 
Kannan v. Kombi Achan!). It was therein held that as the first plaintiff was under 
an obligation to discharge the mortgage in favour of Kunhiraman Nayar and as 
the suit and the execution sale resulted from the breach of this obligation by him. 
his purchase enured for the benefit of the mortgagors under section go of the Indian. 
Trusts Act and that he could not rely on that sale in bar of the rights of the Edam 
under the mortgages and that his position was only that of a mortgagee under the 
mortgages dated 1st November, 1927 and 24th July, 1929. . 

Subsequent to this decision, the 26th defendant obtained an assignment’ of 
the purappad due to the rath defendant and filed O. S. No. 303 of 1946 in the 
District Munsiff’s Court, Alathur, for recovery of the same; the 27th defendant 
obtained an assignment of the purappad due to the 4th defendant and filed O. S. 
No. 53 of 1947 in the same Court for recovery of the same. The 14th defendant 
filed O. S. No. 267 of 1946 in the same Court for partition of the Edam properties. 
The present first plaintiff was impleaded as defendant in all these actions. On roth 
February, 1947, the first plaintiff instituted O. S. No. 9 of 1947 in the Court of 
the Subordinate Judge, Palghat, out of which this present appeal arises, for a 
declaration that by reason of his purchase on 19th December, 1934, he had become 
the full owner of the kanom rights belonging to the Edam of defendants 1 to 25, 
and that the mortgages dated st November, 1927, and 24th July, 1929, had become 
extinguished and the defendants could claim no rights thereunder. It was also 
alleged that the decree in O. S. No. go of 1943, which was affirmed in A, S. No. 89 
of 1944 and S. A. No. 1045 of 1945 was “ not sustainable either in law or equity.” 
The suit was resisted on two grounds. Firstly, it was pleaded that the purchase 
made by the first plaintiff on 19th December, 1934, was vitiated by fraud and 
collusion in that he deliberately made default in the payment of the amount due 
to Kunhiraman Nayar and instigated him to file O. S. No. 79 of 1933 in the District 
Munsiff’s Court, Alathur, obtained an assignment of the decree passed therein 
in the name of Ramaswami Aiyar benami for himself and purchased the properties. 
in Court auction with the set purpose of evading his obligations under the mortgage 
deeds and that in-consequence the sale could not be relied on as extinguishing the 
mortgages. Secondly it was contended that the suit was barred as res judicata 
by reason of the decision in O. S. No. go of 1943 on the file of the District Munsiff’s: 
Court, "Alathur, A. S. No. 89 of 1944 on the file of the Subordinate Judge’s Court, 
Palghat, and S. A. No. 1045 of 1945 on the file of the High Court, Madras. -The 
first plaintiff’ died pending the suit and the second plaintiff, who had obtained an 
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assignment of the rights of the first plaintiff was brought on record as his repre- 
sentative. so 


e R 

. The Subordinate Judge of Palghat held that the defendants had not established 
any fraud or collusion either in the institution of O. S. No. 79 of 1933 or in the 
conduct of the execution sale ; that they had not established that Ramaswami Aiyar 
was only a benamidar for the first pliantiff; that as the mortgagors of the Edam 
were parties to the suit and the execution proceeding$, they* had ample oppor- 
tunities of protecting their rights of payment of the decree amount ; that the first 
plaintiff was entitled to purchase the properties in Court auction like any other 
stranger and that therefore his purchase dated 19th December, 1934, operated to. 
extinguish the mortgages. He also held that the decision in O. S. No. go of 1943, 
on the file of the District Munsiff’s Court, Alathur, which was affirmed on appeal 
by the Subordinate Judge’s Court, Palghat and by the High Court did not operate 
as res judicata, as it was rendered by a Court which was not competent to try the 
present suit for want of pecuniary jurisdiction. In the result, he granted the decla- 
ration as prayed for. It is against this decree that defendants 1, 26 and 27 have 
brought this present appeal. 


The substantial question for determination in this appeal is whether the 
purchase made by the first plaintiff on 19th December, 1934, is hit by section go 
of the Indian Trusts Act. If it is, then it must be held to enure for the benefit of 
the Edam, which was the mortgagor and the first plaintiff could not as against 
the defendants set up title as owner by reason of the purchase dated 1gth December, 
1934. His rights would then be only as mortgagee under the deeds dated rst 
November, 1927 and 24th July, 1929. 


The undisputed facts are that the first plaintiff entered into possession of the 
suit properties only under the two usufructuary mortgages aforesaid and one of 
the obligations which he had undertaken under Ex. A-2 was the discharge of the 
mortgage in favour of Kunhiraman Nayar. He defaulted in the discharge of that 
mortgage and it was that default that resulted in the institution of O. S. No. 79 of 
1933 in the District Munsiff’s Court, Alathur, the passing of a decree therein and 
the sale of the suit properties in execution of that decree. On these facts, the 
appellants contend that the purchase by the first plaintiff would fall within the 
scope of section go of the Trusts Act. On behalf of the second plaintiff first 
respondent, it is conceded that the first plaifitiff had committed a breach of the 
obligation which he had undertaken in Ex. A-2 of discharging the mortgage in 
favour of Kunhiraman Nayar. But it is contended that that would confer on the 
Edam only a right to recover damages for breach of covenant and that without 
more the purchase on igth December, 19345 cannot be brought under section go 
of the Indian Trusts Act. It is argued that the defendants did charge that the 
first plaintiff had collusively brought about the institution of the suit, O. S. No. 
79 of 1933 on the file of the District Munsiff’s Court, Alathur, obtained an assign- 
ment of the decree in the name of Ramaswami Iyer benagni for himself and fraudu- 
lently purchased the property at the Court auction but that all these charges had 
been negatived by the Subordinate Judge and that therefore there was only a breach, 
of covenant by the first plaintiff and no equity such as will attract section go of the 
Indian Trusts Act. 


If it was necessary for the appellants to establish fraud before they could 
obtain relief under section 90 of the Indian Trusts Act, it must be held, on the 
materials, that they have failed to make it out. But the section only provides that 
if the mortgagee by availing himself of his position as such, gains an advantage, 
he should hold it for the benefit of the persons interested in the property. Illus- 
tration (c) to the section is as follows : 


‘* A mortgages land to B, who enters into possession. B-allows the Government revenue to fall 
into arrear with a view to the land being put up for sale and his becoming himself the purchaser 
of it. The land is accordingly sold to B.’ Subject to the repayment of the amount, due on the 
mortgage and of his expenses properly incurred as mortgagee, B holds the land for the benefit of A,” 
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That shows that when a person enters into posssesion of properties as a mortgagee 
and deliberately fails to pay the Government revenue and purchases the property 
in the revenue sale, his purchase falls within the purview of the section. Gon- 
siderable reliance was placed. on behalf of the first respondent on the words “ with 
a view to-the land being put up for sale and his becoming himself the purchaser 
of it” occurring in the illustration. It was argued that it was not sufficient merely 
to establish that there was a breach of an obligation imposed by the deed, but 
that it must further’ be prbved that the breach was with a view to the land being 
put up for sale and the mortgagee himself becoming the purchaser and that there 
was no such proof in the instant case. Now, when the breach of an obligation 
must necessarily result in the propertieg being brought to sale, it must be taken 
that the breach was made with a view to the properties being put up for sale, for 
a person must be taken to intend the natural and probable consequences of his 
act. Likewise, when that person purchases the properties himself at the sale, 
it is a legitimate inference to draw that it was with that intention that the pro- 
perties were allowed to-be brought to sale. Therefore, when there was a default 
on the part of the mortgagee, a sale consequent thereon and a purchase by 
him at such sale, it could, if nothing else appears, be properly inferred that the 
default was made with a view to the hypotheca being sold and purchased by 
himself. 


In this case, the matter rests not merely on inferences from facts proved, 
but on admissions made by the present first plaintiff, in O. S. No. go of 1943, 
where this was the very question that had to be decided. Therein, he deposed 
that he had all along the funds necessary for the discharge of the mortgage in 
favour of Kunhiraman Nayar, but that he did not pay him as owing to the fall 
in the price-of paddy, the terms of the mortgage bond had become unprofitable 
and that he purchased the properties so as to evade the obligations to pay 300 
paras of paddy to the first defendant and 305 paras of paddy to the Edam (vide 
Ex. B-3). Thus it was a case of deliberate default made with a view to bring 
about the sale of the properties in Court auction and to purchase them free from 
the obligations under the mortgage. It was argued on behalf of the first respondent 
that, at the time of the Court sele, the price of paddy had fallen, that in consequence 
it had become unremunerative for the first plaintiff to hold under the usufructuary 
mortgages and that section go would not apply to that situation. There is, in 
the first place, a dispute as to whether there was in fact a fall in the price of paddy 
at the time of the Court sale. It was contended for the first respondent that there 
‘was such a fall and reliance was placed on the finding of the Subordinate Judge 
thet the price of paddy had fallen subsequent to the mortgage and that was the 
reason why the mortgage in favour of Kunhiraman Nayar was not discharged. 
This finding is based on a statement made by the first plaintiff in his deposition 
Ex. B-3. But further on, in Ex. B-3, he admitted that in Andu 1110, when the 
Court sale took place, the price of paddy was the same as at the time of the mortgage. 
The Subordinate Judge makes no reference to this admission and goes on to observe 
thet the defendants couldehzve easily established that there was no fall in the price 
of paddy by summoning the account books of the traders. We are unable to see 
why they should do it, when the only evidence adduced on behalf of the plaintiffs, 
Ex. B-3, showed that there was no fall in the price. And, secondly, even if it was 
proved that there was a fall in the price of paddy, that would, in our opinion, be 
wholly immaterial. If there was an obligation cast on the mortgagee and there 
‘was a breach of that obligation, the consequences mentioned in section go of the 
Trusts Act would follow and it would be wholly irrelevant to consider whether the 
transaction was under the circumstances profitable or not. If the price of paddy 
had risen, the defendants would not have been entitled to demand of the mort- 
gagee that he should deliver more paddy to them, nor, conversely, would he be 
entitled to be relieved from his obligation to deliver the same as provided in the 
deed because the price had fallen. In either event, the obligations of the parties 
ae pe mortgage bond would stand and the operation of section go cannot be 
avoided. 
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It was also argued that as the mortgagors of Edam were parties to O. S. No. 
79 of 1933 on the file of the District Munsiff’s Court, Alathur, they were in a position 
to avert the sale by payment of the decree amount and that therefore the first 
plaintiff could not be said to have availed himself of his position as mortgagee 
as required by section go. It is difficult to see how the fact that the mortgagors 
were impleaded as parties to the action would detract from the obligations of the 
first plaintiff to pay the mortgage amount to Kunhiraman Nayar as provided 
in Ex. A-2, or to alter the quality of his title founded on a sale which was brought 
about by his own default. If a stranger purchased at theeauction, the Edam 
would no doubt lose its title to the properties. But that does not enable the first 
plaintiff to retain the fruits of his own wrongful action. 


Mr. Sundara Aiyar, learned counsel for the first respondent, cited the decisions 
in Janki Singh v. Debinandan Prasad! and Deo Nandan Prashad v. Janki Singh*, as 
supporting the position that for section go of the Trusts Act to apply, there must be 
something more than a mere breach of covenant and that there should be fraud 
or unfair conduct on the part of the defaulting mortgagee such as suppression of 
notice to the parties concerned. In Janki Singh v. Debinandan Prasad}, the. facts 
were thet in an estate in which 12 annas share was held by a number of co-sharers, 
some of them plaintiffs 17 to 20 created on 23rd December, 1904, a usufructuary 
mortgage over a 3 annas share belonging to them and subsequently assigned their 
shares to the plaintiffs 1 to 6. The mortgage bond provided that the mertgagee 
was to pay the Government revenue. He however made default in the payment 
with the result that the estete wes sold by the Government and he himself became 
the purchaser thereof at the revenue sale. Then, the co-sharers sued to recover 
the properties from the mortgagee-purchaser. The Subordinate Judge dismissed 
this suit on the ground that no fraud on the part of the purchaser had been esta- 
blished and that the sale could not therefore be set aside. This judgment was 
- reversed on appeal by Holmwood and Chatterjee, JJ. They firstly considered the 
rights of plaintiffs 1 to 6, who were the representatives of the mortgagor, and 
held that the mortgagee in possession was in the position of a trustee, that as the 
sale was occasioned by his default he could nct rely on his purchase for defeating 
the title of the mortgegors and that it was immaterial whether there was fraud or 
not. They observed : 
“ He is a trustee for them in the matter of the purchase and is bound to reconvey on receipt 
ofa fourth of the purchase money with interest at 6 per cent. per annum from the date of the purchase. 
This would be so whether there was any fraud or chicanery on his part, or not ; for in certain respects 


and for certain purposes the mortgagee in possessionis a trustee for the mortgagor and cannot take 
„advantage of that position to the detriment of the mortgagor.” 


The learned Judges then went on to consider the case of plaintiffs 7 to 16, who 
were non-mortgagors-co-sharers. With reference to them, they held that there 
was a “stronger ground” for upholding: their title because the first defendant 
had deliberately kept them in ignorance of the non-payment of the Government 
revenue and the revenue sale and that his purchase was fraudulent. We are not 
concerned in this case with the question as to under what circumstances a purchase 
by one co-sharer will enure for the benefit of the other co-sharers, under section go 
of the Trusts Act. What we have before us is a simple*case of a usufructuary mort- 
gagee purchasing at a sale which was the direct consequence of his own default 
and as to that it was held in Janki Singh v. Debinandan Prasad}, that section 9o 
would apply, even if no fraud was established. This decision was affirmed on 
appeal, by the Privy Council (vide Deo Nandan Prashad v. Janki Singh?). Learned 
advocates for the respondent relies on the following observations in the judgment 
of the Board as supporting his contention. Sir Lawrence Jenkins observed : 

“ Equally in relation to the co-owners was the default designed with a view to a subsequent 
sale and to a purchase on the minor’s behalf, and the advantage gained by this scheme, must, in 


like manner, be held for the benefit of the co-owners, who are not shown to have been aware of the 
default or sale, or to have disentitled themselves to this equitable relief.” 
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From. this it is argued that the equity under section go would arise only if it was 
proved that there was a concealment of the facts from the persons interested. But 
these passages are in relation to the rights of co-sharvrs, who were plaintiffs 7 to 16. 
„As regards mortgagors co-sharers plaintiffs 1 to 6 and 17 to 20, after remarking that 
the first defendant mortgagee was a minor at the relevant date and that no fraud 
-could be imputed to him, the Board observed as follows : è 

“ He was, however, represented by agents, and when the position created by them is regarded 
as a whole, it leads to the conclusion that the Government revenue was intentionally allowed by 
them to fall into arrear,with a yiew to the properties being put up for sale and bought on behalf of 
the minor. If this be the true view, as their Lordships hold, then, however free from personal blame 
the minor may have been, he cannot profit by his agents’ deliberate default committed in breach 
of the terms of the mortgage. As against his mortgagor, therefore, the mortgagee cannot be allowed 
to hold for himself the advantage gained by the default for which his agents were responsible.” 


These passages, far from supporting the first respondent, clearly lay down that if - 
there is deliberate breach of obligation contained in the deed resulting in the sale 
of the properties and the purchase is by the defaulting mortgagee, the equity under 
section go will fasten upoh the property in his hands. 

Two other decisions cited on behalf of the first respondent may now be con- 
sidered. In Govindaraja Pillai v. Alagappa Chettiar}, the facts were that a mortgagor 
sold'a portion of the hypotheca to A directing him to discharge the mortgage and 
‘then sold the other properties to B free from mortgage. A having failed to pay 
the mortgage amount, the mortgagee brought a suit on the mortgage and obtained 
‘a decree for sale of the hypotheca. The decree directed that the items purchased 
by A should be sold first for the satisfaction of the decree and then the other items. 
While execution proceedings were pending the properties purchased by A were 
‘sold for arrears of land revenue and purchased by the decree-holder for a nominal 
sum. He then sought to proceed against the properties in the hands of B, who 
.resisted execution on the ground that the purchase of the properties of A, by the 
:dectee-hélder under the revenue sale should, under the. circumstances, be held 
ito: be hit by section go.of the Indian Trusts Act. Krishnaswami Aiyangar and 
Kunhi Raman, JJ., held that as there was no obligation cast on the decree-holder 
to pay the Government revenue, section go of the Trusts Act had no application 
‘and observed : eas 


“ When the Government brought the property to sale, any stranger could have purchased it 
.and obtained a clear title incapable of being assailed by anybody. We cannot see why a mortgagee 
should be held to be in a worse position, so long as the sale was not due to any wrongful conduct on his 
part.” 

While the decree-holder in Govindarajz Pillai v. Alagappa Chettiar, was under no 
obligation to pay the Government revenue, the first plaintiff in the present case was 
under an obligation to pay the amount due on the mortgage of Kunhiraman 
Nayar and it is this distinction that makes. all the difference in the application of 

section go of the Indian Trusts Act. . K 
. In Gauri Shanker v. Sheotahal?, a tenant mortgaged his properties with possession. 
The mortgage bond. provided that the mortgagee was to pay the rents due to the 
landlord. The mortgagee having made default in the payment of the rents, the 
landlord brought the holding to sale and himself became the purchaser. Sometime 
later, the mortgagee purch®&sed the holding from the landlord. The mortgagor’s 
representative thereafter sued ‘to redeem the mortgage on the footing that the 
mortgage had re-attached itself to the holding when it was purchased by the mort- 
gagee from the landlord. It was held that the purchase by the landlord at the 
sale extinguished the mortgage and that it was not revived when the property was 
sold by the landlord to the mortgagee. Obviously, section go of the Trusts Act 
could not apply as the purchaser at the rent sale was not the defaulting mortgagee 
but landlord himself. This decision would have no application where the purchase is 
by the defaulting mortgagee himself. The further question whether the mortgage re- 
attaches to the property when the mortgagee purchases it from the landlord does not 
arise for decision in the present case ; and when it does arise, it will be a matter 
a 
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forconsideration whether the decision in Gauri Shanker v. Sheothal?, should be followed 
in preference to the decision in Lakshmayya v. Bollareddi*. 


The appellants rely strongly on the decision in Kannan v. Kombi Achan®, as 
establishing that the purchase made by the ‘first plaintiff fell within the ambit of 
section go of the Trusts Act. That decision was given in a litigation inter parties 
which came up to this court and the point for decision therein was precisely what 
arises for determination in this’ litigation. The learned Judges, Lakshmana Rao 
and Happell, JJ., stated the points for determination thys: . 


“ In our opinion the essential questions in the case are whether the first defendant in failing to 
pay off the prior mortgage and then himself purchasing the property at the Court auction sale took 
-advantage of his position within in the meaning of section 90 ; and if the answer to the first question 
is in the affirmative, what consequences ensue.” ¢ 


The learned Judges then proceeded to observe : 


“ Mr. Kuttikrishna Menon contends that, in any case, there is no ‘proof that the first defendant 
-availed himself of his position as mortgagee with a view to gaining an advantage by the purchase 
-of the properties at the Court auction sale. The plaintiff of course could not adduce evidence to 
prove what was in the first defendant’s mind but he did point to the circumstances and he cross- 
examined him, successsfully to show that the price of paddy had not fallen but had risen and he was 
in a position to discharge the mortgaged debt. Both the lower Courts have found that the first 
.defendant refrained from paying off the prior mortgage with a view to purchasing the property 
himself. Their findings are inferences of fact, and perfectly reasonable inferences. We should 
certainly not be justified i in differing from these findings in second appeal.” 


"Then the learned Judges discussed the authorities bearing on the question and 
‘stated their conclusion as follows : 

“ For the reasons given, we are of opinion that the first defendant holds the property for his 
mortgagors subject to the same rights and liabilities as obtained at the date of sale except for the 
-obligation on the part of the mortgagors to pay the expenses, if any, properly incurred by the first 
defendant.” 

One would have expected that this judgment would have furnished the basis 
for decision in this casẹ. But the Subordinate Judge would appear to have consi- 
‘dered that it rested upon findings of fact of the courts below which are binding 
on this court on second appeal, but not on him as the matter was not res judicaia. 
Being free to come to his own independent conclusions and considering the matter 
afresh, he came to a conclusion opposite to that which was reached on the prior 
occasion and held that the purchase by the first plaintiff was not hit by section 90 
of the Trusts Act. He put aside the judgment of this court in Kannan v. Kunhi Achan? 
with the following observation : . 

“ It will thus be seen that their Lordships accepted the findings of fact arrived at by the first two 

Courts and refrained from interfering with the same in second appeal.” 
He made no reference to the authorities which were discussed in that judgment 
and the most surprising part of it is that the materials on which he gave his decision 
‘were precisely what had been before the courts in the prior litigation and his con- 
clusions were the reverse of what had been held by this Court to be “ perfectly 
reasonable inferences.” We are clearly of opinion that there are not sufficient 
grounds for the Subordinate Judge not adopting the qpnclusions reached by this 
court in Kannan v. Kombi Achan’. 


It is unnecessary to discuss the numerous authorities which have considered the 
scope of section go of the Trusts Act. They are referred to in Kannan v. Kombi Achan? 
‘and there is no need to cover the same ground once again. But there is one decision 
which called for special mention, and thatis Faikaran Singh v. Sheo Kumar Singh*. There, 
a tenant with permanent right of occupancy executed a usufructuary mortgage 
in favour of one Nand Kumar. The deed provided that the mortgagee should 
pay the rent due to the landlord. He, however, made default in the payment 
of rent with the result that the landlord obtained a “decree against both him and the 
tenant for arrears of rent and in the rent sale the mortgagee purchased the property. 


“rl ALR 1936 Pat: 43400 77 ~ g. (1946) 2 MLL. J. 436: PNA: ACS Mae 616 
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In an action for redemption by the heirs of the mortgagor-tenant, the mortgagees. 
claimed that the rent sale had extinguished the mortgage. Negativing this con- 
tention, Sulaiman, J., observed as follows : 


“ Although therefore, the zamindar had obtained a decree jointly against his tenant and his. 
mortgagees, it is apparent that in equity the mortgagor was not really liable, and that if he were 
made to pay anything to the zamindar, he would have equities against his mortgagees who*had in. 
fact committed default. A wrong was, therefore, committed by Nand Kumar, admittedly as regards 
part of the decree and in our opinion as regards the whole amount due, and it was in consequence of 
that wrong that the tengncy wag put up for sale and sold. Fortunately for the mortgagor, the property 
was actually purchased by the mortgagee himself who had committed the wrong .... If property: 
is sold owing to the wrongful act and default of the mortgagee himself, he cannot be allowed to claim 
. it on the ground of his own wrong, for no cause of action can arise out of the wrong. In our opinion, 

the mortgagee undoubtedly committed a breach of his contract when he made default in paying. 
the rent due to the zamindar. He cannot, therefore, be allowed to gain advantage out of his own 
breach of that contract.” 


This decision estahlishes two propositions, that a purchase by the mortgagee: 
based on a breach of obligation by him must in equity enure for the benefit of the 
mortgagors and that further it makes no difference in the enforcement of this equity 
that the mortgagor is also a party to the decree under which the sale is held. ‘This 
decision gives the answer to the contention of the first respondent that as the mort-- 
gagors of the Edam were parties to O.S. No. 79 of 1933, the purchase by the first 
plaintiff would be freed from the equities under section go of the Trusts Act. 


In the result, we must hold that the purchase of the suit properties by the first 
plaintiff in the auction held on 19th December, 1934, enures under section go of the 
Trusts Act for the benefit of the Edam of which defendants 1 to 25 are members 
and that the mortgages dated rst November, 1927 and 24th July, 1929, have not 
been extinguished by that purchase. 


In this view it is unnecessary to discuss the question whether the present suit 
is barred by res judicata by teason of the decree in O.S. No. go of 1943 on the file 
of the District Munsif’s Court, Alathur. As the present suit is beyond the pecuniary 
jurisdiction of the court which heard and decided O.S. No. go of 1943, there can 
be no question of res judicata. It was contended for the appellants that the subject- 
matter of the present suit, in so far as it relates to the lability of the plaintiffs to- 
pay 300 paras of paddy to the first defendant, would be within the jurisdiction 
of the District Munsif and that to that extent, the present suit would be res judicata, 
though not with reference to the larger question of the rights of the Edam to thé 
suit properties. This contention is well founded (vide Pathuma v. Saliamma\ and 
Ranganatham Chetti v. Lakshmiammal?. 


It remains to consider one other contention which was raised by the learned 
advocate for the first respondent at the very end of his argument. The suit was in 
the first instance decreed ex parte, and in an application under Order 9, rule 19: 
it was restored as regards some of the defendants but not as regards defendants. 
3 and 12 who were the managers of the Edam. It is argued on behalf of the first 
respondent that so long as the decree against the managers stands, the other defend- 
ants would be bound by if, and that therefore no relief could be granted to them 
inconsistent with the decree which has been passed against defendants 3 and 12. 
This contention was not raised in the court below. If it had been reaised, it would 
have been within the power of the court to set aside the decree under Order 9, 
rule 13, against all the defendants. If we are to accept the contention now advanced 
on behalf of the first respondent, it would come to this that though the suit had 
been restored against the other defendants, the order of restoration was - useless. 
even when it was passed as there was nothing to-try in the suit. The first respondent, 
however, took no such objection in the court below but was content to proceed. 
with the trial of the suit and took the chance of a judgment in his favour which in 
fact he obtained. Under the circumstances, to permit him to raise this point at 
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this stage would work great. injustice on the other defendants. We must therefore 
decline to entertain the objection now raised for the first time in the course of the 
argument. l l 

In the view taken by us on the application of section go of the Trusts Act to the - 
purchase made by the first plaintiff, the suit must be dismissed in its entirety. This. 
appéal'is accordingly allowed and the suit dismissed with costs of the appellants. 
throughout. 


R.M. —— G ° Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI. 


Natesa Udayar .. Petitioner 
v i ; 
Kanagasabai Udayar and others .' .. Respondents. 


Criminal Procedure Code (V of 1898), section 250—Scope of—Com pensation—When allowed. 


It is no doubt a very salutary provision of law that is embodied in section 250, Criminal Pro- 
cedure Code. It is meant to serve as a check on propensities to rush to Court recklessly or to level 
accusations against innocent people knowing or having reason to believe they are innocent. It is not, 
however to be used indiscriminately as to be a check on legitimate complaints which may be difficult 
of proof owing to some reason for which the complainant may not be responsible. 


A Magistrate has jurisdiction to hold, after full enquiry, even after framing charge against an 
accused, that the charge is frivolous and vexatious. But where a Magistrate considers the evidence 
sufficient to justify the framing of a charge and subsequently changes his opinion he must give reasoris. 
for so changing. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Additional 
First Class Magistrate, Tiruchirapalli, dated 13th March, 1952 in C.A. No. 6 of 1952 
(C.G. No. 1224 of 1951, Stationary Sub-Magistrate’s Court, Perambalur). 


Padmini Raghavan for Petitioner. 


R. Santanam for the Public Prosecutor (V. T. Rangaswamt Atyangar) for the 
State. 


Respondents not represented. _ 
The Court made the following 


Orver.—This is a criminal revision case which has been filed against the order 
of compensation made by the Stationary Stb-Magistrate of Perambalur in G.C. 
No. 1224 of 1951, and confirmed in G.A. No. 6 of 1952 by the Additional First Class 
Magistrate of Tiruchirapalli. 


The facts are: Natesa Udayar, the petitioner before us, of Melamathur filed a 
complaint against Kanakasabai Udayar and four others alleging ithat on 23rd 
September, 1951 at about 10 A.M., he was assaulted by the accused when he went 
with the process server of the Ariyalur District Munsif’s Court to serve summons 
on the accused. The complaint was taken on file under section 355, Indian Penal 
Code, against accused 1 and 5 and under section 323,€ndian Penal Code, against 
accused 2, 3 and 4. In support of his case this Natesa Udayar examined himself 
and three others, viz., P.Ws. 2 and 3, eye witnesses, and P.W. 4, the process server. 
The case for the accused persons was that.on account of enmity arising out of Civil 
suit and in which the process was issued, they have been falsely implicated and that 
they did not commit the offence. The Sub-Magistrate holding that a prima facie 
case had been made out, framed a charge under section 355, Indian Penal Code, 
against accused 1 and 5 and under section 323, Indian Penal Code, against accused 
2, 3 and 4. The accused pleaded not guilty and further cross-examined the 
P.Ws. I need not point out that there were lengthy intervals of time between the 
date of complaint, examination of the P.Ws. in the first instance, the framing of the 
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charge, and the further cross-examination of the P.Ws. In the stage which began 
with the further cross-examination, P.W. 4, the process server, went behind his 
evidence and managed to throw considerable doubts on the original testimony. 
recorded in Court, before the framing of the charge. The accused persons had 
nothing. to add to their previous statements and they examined three D.Ws the 
substance of whose evidence was that there was service of summons on accused ‘2, 
that there was a wordy quarrel between P.W. 1 and accused 2 and there was an 
assault and that accused 1 and 3 to 5 were not at all present at that time. The 
Sub-Magistrate holding th&t the case had not been brought home to the accused 
acquitted them and called upon the complainant P.W. 1 to show cause why he 
should not be ordered to pay compensation for instituting a false and vexatious 
complaint. The complainant stated that the case was true and that the process 
server had been won over and deposed falsely after receiving illegal gratification 
from the opposite side. The Sub-Magistrate found as follows : : 


“I do not accept the reason shown by the complainant. On the face of the evidence adduced, 
I conclude that the complainant has preferred a false and vexatious complaint against the accused.” 


He directed the complainant to pay a compensation of Rs. roo in all to the 
five accused. In appeal this was confirmed by the Additional First Class Magis- 
trate and hence this revision. 

The scope of section 250, Criminal Procedure Code and the circumstances 
` which ought to weigh with the Magistrates before awarding compensation and 
especially in cases where charges have been framed are set out in the following 
decisions. In order to justify an order of compensation under this section it is 
necessary to show that the person in question had been accused of an offence triable 
by the Magistrate ordering compensation and that the person had been discharged 
or acquitted and where this is done the Magistrate has jurisdiction to pass the order. 
It is immaterial whether the case is triable as a summons case, or as a warrant case or 
is summarily tried : Paighambar v. Emperor! ; Empress v. Basava?,. The operation 
of this section is however restricted to cases instituted upon a complaint or upon 
information given to a Police Officer or to a Magistrate. It will not apply to a case 
instituted on a police report or on information given by a police officer: Salah v. 
Emperor? ; Ramjeewan Koormi v. Durgacharan Sadhu Khan*; Empress v. Sakar Janë. 
But where a police officer initiates criminal proceedings in a non-cognizable case 
by filing a complaint before a magistrate, the magistrate has jurisdiction under 
section 250, Criminal Procedure Code. Emperor v. Sada®. Public servants as such 
are not however exempted from liabiJity under section 250, Criminal Procedure 
Code : Narasayya v. Ramdasa’. Compensation can be awarded even to survivors 
of deceased complainants who have suffered loss of a pecuniary character and there 
is nothing in this section to make it non-applicable to the case of the State : Crown 
v. Debee Buksh®. Emperor v. Kanver Seg®. Before making an order of compen- 
sation under this section, the Magistrate must strictly follow the procedure laid 
down. in the section, viz., that he should be of opinion that a case is false and éither 
is frivolous or vexatious. He should either when pronouncing the order of discharge 
or acquittal or without practical delay thereafter call upon the complainant for his 
explanation ; and then after hearing his explanation record his opinion that the 
case was false and frivolous or vexatious: Pir Mahamed v. Yacoob+®, The object 
of this section is not to punish the complainant but by a summary award to award 
some compensation to a person against whom a frivolous or vexatious accusation 
is brought leaving him to obtain further redress against the complainant if he seeks 
for it by a regular suit or criminal prosecution : Beni Madhub Kurmi v. Kumud, 
Kumar Biswast? ; Nga Myo v. Nga Kyan?? ; Venkatarama Iyer v. Krishna Iyer, 





r. .(1927) 28 Cr.L.J. 450: ror LC. 482. 9- (1929) LL.R. 52 All.263: A.I. R. 1930 
2. (1887) ILL.R. 11 Mad. 142 at 143. All. 206 (F.B.). 
3. ALR. 1932 Sind 156. to. (1929) 30 Crl.L.J. 458: A.LR. 1929 Sind 
4. (1894) LL.R. 21 Cal. 979. 113. 
5. (1897) LL.R. 22 Bom. 934. 11, (1902) IL.L.R. 30 Cal. 123 at r29(F.B.). 
6. (1gor) I.L.R. 26 Bom. 150 (F.B.). 12. (1914) 16 Cri.L.J. o2: 261.C. 1004. 
7. 2 Weir 317. 13. (1915) 28 M.L.J. 204: I.L.R. 38 Mad. 1091 
8. 25 P.R. 1868, Cri. at 1095. 


a NATESA UDAYAR 2. KANAGASABAI UDAYAR (Ramaswami, 7.). 27 


; It is no doubt a very salutary provision of law that is embodied in this section. 

It is meant to serve as a check on propensities to rush to Court recklessly or to level 
accusations against innocent people knowing or having reason to believe that they 
are innocent. It was however not to be indiscriminately used as to be a check on 
legitimate complaints which may be difficult of proof owing to some reason for 
which the complainant may not be responsible. Indiscriminate use of the provisions 
-of this section might often deter a timid person from approaching the portals of law 
Courts for fear that if per chance his witnesses turned rgund gr somehow did not 
inspire confidence in the Courts he may be mulcted in fine : Emperor v. Boloch Darya- 
khant. It has been held time and agsin that the powers are to be exercised only 
in fit and proper cases and not indiscriminately in every case in which the accused 
is discharged since the virtual effect of an erder of compensation is that it amounts 
to a summary conviction of the complainant, Saleh v. Emperor®?. Experience in the 
High Court shows that there is a good deal of abuse in this country of the criminal 
law. People with civil disputes frequently attempt to harass their opponents or 
force them to compromise by starting criminal proceedings. A dispute as to boun- 
daries is made into a criminal trespass ; a dispute between partners is stated to be 
one of criminal misappropriation or breach of trust; where there is a perfectly 
plain case in which criminal proceedings are started not really bona fide but witha 
view to bring pressure to bear against the opponent in a civil dispute, the magis- 
trate will be abundantly justified in proceeding against the complainant under 
this section : Nathabhai v. Tanganio Machi’. 


As qualifying an accusation the term ‘‘frivolous” indicates that the accusation is 
of a trivial nature or is “‘trifling”’ “ silly ” or without due foundation : Beni Maddhub 
Kurmi v. Kumud Kumar Biswas‘; Mt. Jaina v. Saniuk Das®. The term vexatious 
implies that the accusation is one that ought not to have been made and is intended 
to “ harass”. Bakaji v. Mukund Singh®, or “annoy” the accused. Municipal Com- 
mittee, Simla v. Mukund Singh’? ; Channan Singh v. Emperor® ; Emperor v. Kouro Fumo?. 
Thus where a criminal prosecution is launched on mere suspicion Jn re Hirayabal?® or 
with a view to put pressure on an opponent in a civil suit the Magistrate is justified 
im acting under this section. Similarly, a false accusation of rape is vexatious to 
the person accused Mst. Daropti v. Parasuram’+, But where the complainant’s 
case is not an improbable one and he is merely unable to prove his case, or there is 
nothing to show that it is wilfully false or that there is any perversion or exaggera- 
tion of evidence ; it is not proper to hold the complaint false and vexatious. Simi- 
larly, the fact that the complainant and the agcused are on bad terms is not a suffi- 
cient ground for holding that the complaint is a false one. Emperor v. Narapati 
Rai}? ; Rais Ahmed v. Emperor}? ; Bhechan Prasad v. Furi+* ; Gul Din v. Abdul Khali; 
Venkayya v. Seethayya® ; New Delhi Municipal Committee v. Rambhait’ ; Maung Pan v. 
Maung Mya Din?®. A 


The fact that a magistrate has framed a charge under section 254, Indian Penal 
Lode, against an accused person does not itself prevent him from holding after full 
enquiry that the charge is frivolous and vexatious under this section. Queen Empress v. 
Abdur Rahiman!?. But when a Magistrate considers the ęyidence sufficient to justify 
the framing of a charge and subsequently changes his opinion, he must give reasons 
for so changing. Compensation for a frivolous and vexatious complaint may be 
awarded after the evidence for the defence had been heard because it is quite 
possible that the Magistrate might not be able to detect the frivolous or vexatious 
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nature of the complaint until the defendant has had an opportunity of explaining 
the real circumstances in making his defence Number v. Ambu and others.+ 


If we bear these principles in mind, there can be no doubt that the failure of the 
case in the instant case was more due to the misfortune of the complainant than on 
account of any preferring of a false complaint by him. The motive for the accu- 
sed to do the acts attributed to them is clear, viz., the civil court proceedings.” The 
victim P.W. 1 has immediately after the offence gone to the village munsif and has. 
reported the matter and thas been advised by him to go and prefer a private com- 
plaint. It is idle to contend that a wound certificate should have been taken by 
P.W. 1 because the nature of the injuries on him were such that no wound certificate 
would throw light on the same. It is quite true that this P.W. 1 has exaggerated 
the extent of the criminal force and all that seems to have happened was a general 
abusing and pushing about with lurid threats. The doctor won’t be able to throw 
any light on this even if P.W. 1 had gone to one unless he (complainant) inflicted 
injuries on himself. The eye-witnesses and the process server have supported this. 
complainant before the framing of the charge. Subsequently after the framing 
of the charge the process server, as is very often the case with this tribe, has changed 
sides and discredited himself and this he was enabled to do because in the return 
made by him he has not referred to this assault and which at that stage did not 
really concern this process server. The evidence for the defence chiefly comes 
from D.W. 1 who is closely related to these accused. It is not necessary to multiply 
these details to show that the case of the complainant failed on account of two- 
things, viz., that the complainant himself has exaggerated what had happened and. 
secondly, the accused have successfully won over the process server. This merited. 
no doubt the acquittal but not the award of compensation. 


The order of the lower Court is set aside and the compensation amount if paid. 
will be refunded to the petitioner. 


R.M. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnk. Justice RAMASWAMI. 


— Revision allowed. 





Dowlath .. Petitioner* 
u. : 
Dey, District Forest Officer, Tiruppathur .. Respondent. 


Criminal Procedure Code (V of 1898), seftion 197—-Prosecution under—Nature .of. 


While a public servant, purporting to discharge his official duties does an unlawful act for which. 
he is prosecuted, the question of sanction would arise only if it is found that the acts committed by 
` him were in discharge of his official duties. It is not a pure question of law but a mixed question 
of law and fact and has to be decided afte» investigation and cannot be short-circuited by sum- 
marily throwing out the complaint. According to the plain words of section 197, Criminal Pro- 
cedure Code, it deals with cases, where a public servant acts or purports to act in the discharge of his. 
official duty and the section will afford no protection where the acts complained of plainly fall outside 
of duty or purported duty of a public servant. In such cases no sanction is required for prosecution. 


Petition under sectioas 435 and 439, Criminal Procedure Code, 1898, praying 
the High Court to revise the order of the Court of the District Magistrate, North 
Arcot, and Chingleput at Vellore, dated 7th May, 1952 in C.R.P. No. 15 of 1952 
(G.G. No. 326 of 1951, Sub-Divisional Magistrate’s Court, Tiruppathur). 


V. V. Raghavan and D. L. Narasimharaju for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Atyangar) for the State. 


The Court made the following 


Orver.—This is a criminal revision case which has been filed against the order 
made by the learned Sub-Divisional Magistrate, Tirupathur, in C.C. No. 326 of 
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1951 which was confirmed by the District Magistrate of North Arcot in C. R. P. 
No. 15 of 1952. 


The facts are: A complaint was filed in the Court of the Sub-Divisional Magis- 
trate of Tirupathur by one Dowlath against the District Forest Officer, Tirupathur 
Mr. Dey and seven others. The complaint was that at about 11 a.m. on 6th August, 
1951, when the complainant was grazing his goats in the private land of one Abdul 
Rahim Sahib, the District Forest Officer, who was accused 1 in the complaint 
directed the other accused, viz., accused 2 to 7 who were férest sttbordinates and the 
eighth accused, being a non-official, to take the animals to the pound and that some 
of the other accused accordingly drove away these animals and impounded them 
and that the District Forest Officer slapped the complianant on his cheek and 
kicked him resulting in injuries and directed some of the other accused to arrest 
the complainant and that the complainant was locked up in the Police station at 
Alangayam. The sworn statement of this complainant was substantially to this 
effect. 


The learned Sub-Divisional Magistrate held that this complaint could not be 
entertained against A.-1 for want of necessary sanction and therefore deleted the 
name. of the first accused from the complaint and directed the case being proceeded 
against the other accused, viz., accused 2 to 8. 


The learned District Magistrate before whom a revision petition was preferred 
found that the respondent, District Forest Officer, was obviously, acting in his public 
capacity and not in his private capacity when he ordered the removal of the com- 

plainant’s animals from the land where they were grazing and their being impounded, 
that while clearly acting as District Forest Officer, Tirupathur, the respondent 
might have exceeded his - powers in’ slapping and kicking the complainant but those 
acts were done by him not in his private capacity but in his public capacity as District 
Forest Officer, Tirupathur. 

“ Obviously the alleged assault by the respondent on the petitioner is no part of his official 
duties. As held in In re $. Y. Patilt and in Subbaredti v. Swami Reddi*, sanction under section 197, 
Criminal Procedure Code, is essential before ʻa Court can take cognizance of a complaint for an 
offence against a public officer. as the puhlic officer was acting throughout till the time of the com- 


mission of the alleged offence in his official capacity, though the act constituting the alleged offence 
is not a part of his official duty.” 


Therefore he dismissed the revision petition and hence this revision case. 


In this case two points are involved, viz., first of all, whether the District Forest 
Officer did these acts attributed to him, while the grazing of the animals was on 
private land over which he had no jurisdiction, and secondly, whether he did assault 
this complaingnt as alleged by him and which the complainant was prepared to 
prove by means of a medical certificate and otherwise and whether in the event 
of the complainant affirmatively and satisfactorily proving that the animals were 
being grazed in the private land and that he was assaulted, it will have to be shown 
by the accused respondent whether the acts committed by him were in the discharge 
of his official duties or when purporting to discharge his official duties and then 
the question of sanction would arise. So on the mere cantention of the respondent 
that even if he is assumed to have taken action when the grazing was upon a private 
land and he had assaulted the complainant, he would be protected under section 
197, Criminal Procedure Code, is meaningless. It is not a pure question of law but 
a mixed question of fact and law and has to be decided after investigation and cannot 
be short-circuited by summarily throwing out the complaint. This has been made 
clear by me in Sakuntala Bai v. Venkatakrishna Reddi*. The learned District Magis- 
trate to whose attention this decision was brought at a stage when it had been report- 
ed in the short notes section, would have done well to have applied to the High 
Court for a copy of the decision instead of relying upon the decisions of other High 
Courts and decisions which are totally irrelevant. Every Magistrate is bound to 
follow the authority. of his High Court and it is his duty to keep himself informed of 
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the current decisions of atleast his own High Court and omission to do so is as much. 
dereliction of duty as omission to refer to sections cf the statute: Raghava Manna- 
diar v: Theyyunni Mannadiar1. ° 


This High Court has laid down in a series of decisions as early as from 1916, 
that it is no part of the duty of an officer to lose his temper and abuse and assault 
or do other things far removed from his capacity as a public servant and then claim. 
protection. In Kadir Sahib v. Emperor?, Coutts Trotter, J. as he then was, pointed 
out that section 197, Criminal Procedure Code, is intended to apply to those cases. 
in which the offence is an offence which can be committed by a public servant 
only, that is, cases in which his being a public servant is a necessary element in the 
offence. Thus, where a Judge commits®an offence from the Bench which could be 
committed by anybody and which entails consequences neither in the way of penalty 
nor anything in the least different because a Judge committed it from what it would. 
entail if committed by anybody else, sanction is not required for his prosecution 
under section 197, Criminal Procedure Code. In Rajarao v. Ramaswami?, Jackson, J. 
pointed out as follows : 

“ Section 197, Criminal Procedure Code, presents no difficulty if the obvious intention of the 
Legislature is borne in mind. It is no part of British policy to set an official above the common law. 
If he commits a common offence he has no peculiar privilege. But if one of his official acts is alleged. 
to be an offence the State will not allow him to be prosecuted without its sanction, for the obvious” 
reason that otherwise official action would be beset by private prosecution. Judges would be charged 
with defamation, policeman with wrongful restraint, and distrainers with theft. This privilege of 
immunity from prosecution without sanction only extends to acts which can be shown to be in discharge 
of official duty, or fairly purporting to be in such discharge.” 

In Nune Panakalu v. Ravula Subbarao*, Madhavan Nair and Reilly, JJ., held 
that an offence arising out of an abuse of an official position does not necessitate 
sanction under section 197, Criminal Procedure Code. In Pichai Pillai v. Bala- 
sundara Mudali*, Curgenven and King, JJ., held that the privilege of immunity from. 
prosecution without sanction only extends to acts which can be shown to be in 
discharge of his official duty. So in the case of a karnam acting as a village magis- 
trate charged for receiving stolen property, no sanction under section 197, Criminal 
Procedure Code, is necessary. In Doraiswami Iyer, In re*, Govinda Menon, J., held 
that where a public servant commits a breach of trust in respect of some property 
entrusted to him, he is not doing an act not even properly deemed to do an act in the 
execution of his duty. When he commits the act he does not pretend to act in the 
official discharge cf his duty and no sanction is necessary for his prosecution. The 
decision of Rajamannar, J. as he then was in C.R.C. No. 1091 of 1946 was cited 
with approval. I have held in similar terms in Sakuntala Bai v. Venkatakrishna Reddi”. 


The other High Courts have also held similarly. In Nagwant Sahay v. D. W. 
Ife’, Agarwala, J., on a difference of opinion between Shearer and Pande, JJ., held 
that section 197, Criminal Procedure Code, applies and requires sanction only 
when. the accused public servant, viz., police officer does an act for the purpose 
of preventing the commission of an offence or in the discharge of his duty to bring 
any one for trial for an offence alleged to have been committed by such person. It is 
no part of the duty of a Pllice officer to chastise persons who have committed or 
alleged to have committed offences, even though they have admitted the fact. 
His duty is to apprehend the offenders and produce them before a Court. Hence 
where a Police officer is accused of chastising persons who are alleged to have com- 
mitted offences, ‘section 197, Criminal Procedure Code, does not apply and no 
sanction is required for prosecution in respect of such an act and the Police officer 
does not act or purport to act in the discharge of his official duty and is not entitled 
to rely on section 197, Criminal Procedure Code. In Devidas Kavalram v. Emperor® 
Davies, C.J. and Thadani, J., held that section 197, Criminal Procedure Code, will 
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not apply and will-afford no protection where the acts complained of plainly fall 
outside of duty or purported duty of a public servant. In Prafulla Kumar v. Dhodha 
Saham', Sinha and Mukherji, JJ. held that in order to attract the provisions of 
section 197, Criminal Procedure Code, the person proceeded against must be a 
public servant at the time the act complained of is committed and the act.com- 
_plained of must be an official act. The real test is not that the offence is capable 
of being committed by a public servant in an act done or purporting to be done in 
the execution of his duty. The latest decision of Siddique antl Srinivasachari, JJ- 
in Rajeswar Rao v. Bansidar Rao? is to the same effect. 


Then come the Privy Council and Federal Court decisions, viz., in Horiram 
Singh v. The Crown, Gill v. King Emperor*, Meads v. King®, Neogy v. King! and Zutshi 
v. King’. In Horiram Singh v. Emperor®, Varadachariar, J., pithily points out by 
‘illustration how a distinction should’ be made between acts done in the course of 
official duties or purporting to be in the course of official duties and otherwise, 

“To take an illustration suggested in the course of the arguments if a Medical officer while 
on duty in the hospital is alleged to have committed rape on one of the patients or to have stolen 
the jewels from the patient’s person, it is difficult to believe that it was the intention of the Legis- 

` Jature that he could not be prosecuted for such-an offence except with the previous sanction of the 
Local Government.” : f 7 
The Privy Council followed it up in Gill v. King Emperor? and gave the following 
illustration : Thus a Judge neither acts nor purportskto act as a Judge in réceiving 
a bribe though the judgment which he delivers may be such an act. In Meads v. 
King, it was pointed out that acts of a public servant of fraudulently misapplying 
money entrusted to his care as a public servant, cannot be said to be acts done by 
him by virtue of the office that he held and as such sanction under section 270 (1) 
of the Government of India Act is not necessary for his prosecution for the offences 
committed by him. In Weogy v. King®, it was laid down by their Lordships of 
the Privy Council that according to’ its plain words, section 197, Criminal 
Procedure Code, deals with offences alleged to have been committed by a public 
servant while acting or purporting to act in, the discharge of his official duty and 
that these words have the same meaning as that ascribed to them in Gill v. King 
Emperor’. 

Therefore, the order of the lower court cannot be supported and the dismissal 
and discharge against this District Forest Officer (accused 1) are set aside and the 
present Sub-Divisional Magistrate, Tirupathur, is directed to take the case on file 
against him and dispose of it according to law in the light of the observations made 
above. G i 

R.M. m Revision allowed. 


IN THE HIGH COURT OF JUDICATURE AT'MADRAS. 
PRESENT :—MR. . Justice Sussa Rao anp MR. Justice Ramaswamt. 


Paddinti Venkatanarasimha Charyulu Paddinti .» Appellant* 
v. 
Rayasam Gangamma Pantulu and others Z .. Respondents. 


Madras Hindu Religious Endowments Act (II of 1927)—Manager of Temple—Archakas claiming right 
in themselves as owners—Suit by Manager—Pauper suit—Dispaupering and grant of time for payment of court- 
fee—Suit also dismissed:for non-payment of court-fee—Revision to High Court—Order restoring suit to file— 
Legality, correctness and propriety—Fixing of remuneration of Archakas—Whether High Court can go into it. 


A Manager of a temple appointed by the Religious Endowments Board filed a suit in forme 
pauperis against defendants 1 to 6, tenants in possession of temple lands, for possession of suit pro- 
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perties and for mesne profits, past and future. The suit was dispaupered and the plaintiff, the manager, 
ordered to pay proper court-fee on his own account and a time was fixed beyond which if it was not 
paid the suit would get dismissed. A Revision was filed in the High Court against -the -dismissal . - 
-of the suit by the lapse of time for payment ef proper court-fee. The High Court restored the suit | 
to the file. Another Civil Revision Petition to the High Court on the order of the lower: Court, 
namely, that the Court had jurisdiction to go into the merits was also considered and the previous ' 
High Court’s order re-stated and the decision was that the previous order of the High Court reversing | 
the earlier order setting aside the suit for want of proper court-fee having been vacated the later order | 
rejecting the plaint would automatically be set aside. On the questions raised in this appeal, whether ' 
the decision of the Hifh Cou: in the two Civil Revision Petitions was correct, and whether the 
High Court should fix the remuneration of archakas, £ 


Held (1) that the order of the judge in the Civil Revision Petitions was right as the legality, 
‘correctness and propriety was beyond doubt. Again, once the order or decree regarding dispaupering , 
and payment of court-fee was vacated the dependent order rejecting the suit also got vacated. - 


ı Manickam Pillai v. Mahudum Bathummal, (1924) 48 M.L.J. 152 and Kumaraswamiah v. 
Krishna Reddi (1946) 2 M.L.J. 190 applied. . x 
(2) The High Court would not go into the question of fixing up of the remuneration of the’ 
archakas but would leave it to the Commissioner of the Endowments Board. ] : 
Appeal against the judgment and decree of the Subordinate Judge’s Court, 
Eluru, dated 13th February, 1948 in O.S. No. 11 of 1945. r 


T. Saipanarayana and B. Srinivasamurthy for Appellant. 
M. Seshachalapathy for Respondents. 


The Judgment of the Court was delivered by 


Ramaswami, 7.—This is an appeal preferred against the decree and judgment 
of the learned Subordinate Judge of Eluru in O.S. No. 11 of 1945. 


The facts are: In Iragavaram village there is a temple known as Sri Kesava- 
swami. The plaintiff is the manager appointed by the Hindu Religious Endow- 
ments Board for this temple under a scheme prepared by the said Board. Defendants 
1 to 6 are the Archakas of the said Kesavaswami temple and defendants 7 to 11 
are stated to be the tenants of the lands of the temple under defendants 1 to 6. 
The temple of Sri Kesavaswami being a public temple, the Hindu Religious Endow- 
ments Board sought to levy contribution from defendants 1 and 4 to 6. Thereupon 
these archakas filed O.S. No. 329 of 1936 on the file of the District Munsif’s Court, 
Tanuku, questioning the right of the Board to levy contribution on the foot that the 
lands on the income of which contribution was fixed belonged to them the Archakas, 
exclusively and did not belong to the deity. The claim put forward by the Archa- 
kas was negatived and their suit O.S.°No. 329 of 1936 was dismissed. The plaintiff 
as authorised by the Hindu Religious Endowments Board to file a suit and get 
possession of the properties, filed this suit O.S. No.11 of1945 in the pauper form for 
the reliefs of possession of the schedule-mentioned lands from the defendants and for 
recovery of Rs. 5,736 from the defendahts as and for mesne profits for 1942 and 1943 
and for recovery of future mesne profits at a rate to be fixed by the Court and for costs. 
The main contentions raised by the defendants 1 to 6 were: the scheme framed 
for the administration of the suit temple is ultra vires and is not binding on these 
defendants. The properties mentioned in the schedule A are not properties endowed 
to the temple of Sri Kesavaswami. As a matter of fact they are only Archakatwam 
service inams granted to the ancestors of these defendants and the only liability 
imposed on the Archakas is to perform the service regularly in the temple and no 
more. The Archekas have been regularly performing the service and ere therefore 
not liable to be evicted from the properties. The temple of Kesavaswami is an 
excepted temple and the Board has no power to appoint any trustee or manager 
therefor. Plaintiff is not entitled to maintain this suit. Even otherwise these 
defendants have perfected a title to the properties by reason of adverse possession. 
It was not necessary to decide the question of title to these properties in O.S. No. 329 
of 1936 on the file of the District Munsif’s Court, Tanuku, and any finding recorded 
therein on the question of title would not therefore be res judicata. In any event 
these defendants are entitled to the kudiwaram right and the temple is entitled only 
to the melwaram. For this reason also, these defendants are not liable to be evicted 
from the properties. The mesne profits claimed are excessive. Plaintiff is not 


> 


"s VENKATANARASIMHA CHARYULU V. GANGAMMA PANTULU (Ramaswami, F.). 33 


„entitled to either possession or mesne profits or any other relief. Defendants 7 to 10 
- filed a memo adopting the written statement of defendants 1 to 6 and the 11th 
. defendant allowed the suit to proceed ex parte, Though all the Archakas, that is to 
tsay, defendants 1 to 6 contested the suit at the beginning and claimed the suit pro- 
„pērties as belonging to them in the subsequent stages of the trial defendants 1 to 5 


` dropped out at the time of the hearing and allowed theynselves to be set ex parte. 


y 


- It was only the 6th defendant who contested the suit. : 
~ +: We have just mentioned that this suit was filed ih the pauper form. The 


“learned Subordinate Judge was moved in C.M.P. No. 768 of 1945 to dispauper 


~ the-plaintiff,. The applicants were the archakas defendants 1 to 6. The learned 


` Subordinate Judge of Eluru passed the following order : 


* ++ This-is a petition to dispauper the plaintiff. Admittedly he gave an undertaking to the Hindu 


Religious ‘Endowments Board, Madras, to advance funds for litigation from his own pocket and 


_ -this was the very reason for his appointment. By another order of the Board he was directed to 


collect funds from people interested in the administration of the temples. The plaintiff admitted 
that he did-not care to collect funds. According to the plaintiff’s undertaking he is hound to advance 
funds for the litigation from out of his pocket. It is not his case that he is a pauper. I therefore 


dispauper the plaintiff and call on him to pay court-fee in two weeks failing which the suit will stand 


dismissed.” 
‘Then time was extended for payment of court-fee and on the court-fee not being 
paid the suit wes dismissed. l 


In the meanwhile, the Manager appointed by the Hindu Religious Endow- 
ments Board filed a revision petition in the High Court in C.R.P. No. 41 of 1946. 
‘This petition was heard by Yahya Ali, J., who passed the following order : i 


“ The ground on which the temple was dispaupered after having once been permitted to sue 
an forma pauperis is that the Archaka has means to pay the Court-fee. I fail to see how the possession 
.of means by the Manager or the Archaka can operate as a ground to dispauper the temple itself which 
admittedly is not possessed of sufficient means to pay the Court-fee of Rs. 1,612-7-0 that is payable 
‘on the plaint. The Hindu Religious Endowments Board itself at one stage permitted the Archakas 
to file the suit in forma pauperis and for the purpose of finding the necessary finances, the Board advised 
‘the’ Archaka to collect public subscriptions. In these circumstances I am not satisfied that there was a 
valid ground for dispaupering the plaintiff temple. The civil revision petition is allowed and the 
-order of the Subordinate Judge in I. A, No, 768 of 1945 is set aside. 


It has been brought to my notice by Mr. Satyanarayana Rao that as a result of the petitioner's 
ånability to pay the Court-fee within the extended time fixed by the lower Court, the suit was dis- 
missed. Acting on the principle of the decision of Wallace, J., in Manickam Pillai v. Mahadum Bathumal* 
I must set aside the decree of dismissal of the suit also and direct that the suit be restored to file and 
-disposed of according io law.” = 


The sixth defendant filed an application in the Eluru Sub-Court F.A. No. 
778 of 1946 praying for an order declaring that the suit was not legally subsisting 
and the same could not be tried on merits. , This was on the ground that the suit 
having once been dismissed the court became functus officio and had no jurisdiction 
to try the suit. The learned Subordinate Judge rejected the application pointing 
out that this aspect of the matter has been considered by the High Court in passing 
the order in C.R.P. No. 41 of 1946 set out above and the dismissal of the suit has 
“been set aside and the suit has been restored to file for disposal according to law. 


Against that order of the Subordinate Judge the 6th defendant filed C.R.P. 
No. 1029 of 1946 and the same contention was advanced in the High Court as was 
advanced in the lower Court. This petition was also dismissed by Yahya Ali, J. 
-and he passed the following order : 


“ This objection was taken into account at the time of the disposal of the previous civil revision 
-petition and it may be mentioned here that this view of the matter has since been acted upon by a 
Bench of this Court in Kumaraswamiah v. Krishna Reddi*, which re-affirmed the principle that when 
.an order has been passed on a review application-setting aside the order rejecting the application 
to extend the time, it would follow that the consequential order rejecting the plaint would be auto- 
matically set aside by the setting aside of the prior order. That decision went a stage further than 
Į have done and has held that when setting aside an earlier order it is not even necessary to formally 
sget aside the consequential order.” 
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The learned Subordinate Judge proceeded with the trial and found that-the- 
plaint A schedule properties are the endowments to the temple of Sri Kesavaswami 
and that what was granted to the temple was both the warams and that the Archakas. 
had not perfected their title by adverse possession and limitation as claimed by 
them, that the archakas.had not acquired occupancy rights and that their claims © 
were barred by the principle of res judicata by reason of the decision in O.S. Nô. 329 
of 1936. On the question of mesne profits the learned Subordinate Judge came to` 
the conclusion that the temple, that is the plaintiff, would be entitled to mesne profits 
of Rs. 3,116 for 1942-43 and 1943-44. The archakas requested the learned Subor- 
dinate Judge to go into the question of their remuneration as they had been per-- 
forming the services, in fixing the quagtum of mesne profits due from them. The’ 
learned Pleader for the plaintiff in the lower Court stated that this was a matter 
that should be considered by the Endowments Board itself and that it was not open 
to the court to fix any remuneration. On the other hand, the learned Subordinate 
Judge held that he did not see any sufficient reason to leave this matter to be deter- 
mined by the Board and that in two other similar cases the trustees expressed their 
willingness to have the remuneration of the archakas fixed at 60 bags per year. 
The learned Subordinate Judge calculating that the total income from the 35 acres - 
of :and of the temple would be 210 bags, fixed the remuneration of the archakas at 
60 bags per yezr and which in terms of cash was worth Rs. 540 in 1942-43 and Rs. 
600 in 1943-44. These amounts were directed to be deducted from out of the 
amounts claimed in the plaint and the decree for mesne profits was given only for 
the balance. It was next argued on behalf of the archakas that they had divided 
the properties as between themselves and that each of them was in possession of 
5 acres and odd and that they should be made liable for their respective amounts 
separately and not for the whole amount jointly. The learned Subordinate Judge 
rejected this contention on the ground that this could not be done in this suit. In 
this connection we may point out that subsequently this rejection of the claim was. 
the subject matter of revision in the High Court and was disposed of by Panchapagesa 
Sastri, J., in A.S. No. 379 of 1948. The prayer of the archakas was granted. In 
other words, the joint decree was split up.into a several liability. 


In appeal the learned advocate for the appellant confined himself only to two 
points, viz., questioning the propriety, legality and corectness of the order of Yahya 
Ali, J., in the two Civil Revision Petitions referred to above and secondly into pressing 
that this court should fix the remuneration of the archakas as 1/3rd of the net income 
of the lands on the foot that certain decisions of this court have sanctioned such a 
~ course. These unreported decisions are: (1) C.R.P. No. 1204 of 1947 (Krishna- 
swami Nayudu, J.) ; (2) A.A.O. No. 8 of 1949 (Govinda Menon and Basheer Ahmed 
Sayeed, JJ.); (3) App. No. 677 of 1947 (Govinda Menon and Mack, JJ.); (4) G.R.P. 
Nos. 29 and 275 of 1949 (Mack, J.) ; (5) App. No. 322 of 1948 (Chief Justice and 
Venkatarama Ayyar, J.) ; (6) App. No. 709 of 1947 (Chief Justice and Venkatarama 
Ayyar, J.) ; (7) App. No. 285 of 1945 (Chief Justice and: Panchapakesa Ayyar, J.) ; 
(8) App. No. 218 of 1946 (Satyanarayana Rao and Chandra Reddi, JJ.). 


The learned advocate for the appellant was fully justified in not canvassing 
the findings of the learned Subordinate Judge regarding (a) the suit lands being 
archakatwam service inams burdened with liability to perform the service ; (6) 
only melwaram being granted to the deity; (e) acquisition of title by adverse 
possession and limitation ; and (d) acqtisition of occupancy rights. In regard to 
point (a) that the lands were granted to the temple and not archaka service inams 
burdened only with liability to perform service, the learned Subordinate Judge has 
fully analysed the evidence and come to the correct conclusion that the grant of 
these lands was to the deity only. This conclusion is established by the entries 
in Exhibit A-4 the extract from the Inam Register, Exhibit A-5, copy of the Inam 
statement made by the Archakas that the grant was in favour of the Swami, Exhibit 
A-6, the extract from the Inam B register wherein the suit property is registered 
as devadayam and the grantee as Sri Kesavaswami, Exhibit A-7 extract from the 
Re-survey and Settlement register with similar entries and Exhibits B-2 and B-3, 
extracts from the Pancharatnam accounts relating to the village of Tragavaram. 
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- In any event, such a claim in the present suit is clearly barred by res judicata by 
reason of the decision in O.S. No. 329 of 1936 wherein the archakas specifically set 
up absolute title to the properties and claimgd exemption from payment of contri- 

_ bution on that ground and the learned District Munsif on invitation by those archakas 
went into the question and decided that the properties belonged to the deity and 
not to these archakas. No appeal was filed against this decision and it has become 
final. In regard to point (b) there was no evidence to show that the original grant 
was only of the melwaram and that the kudiwaram vesteti in tle archakas and that 
on the other hand the documents filed on behalf of the plaintiff showed that the 
grant was of both the warams. The defendants who asserted that kudiwaram was 
vested in them adduced no evidence and gid not discharge the burden that lay on 
them: Tangirala Venkateswarlu v. Kambam Lakshmanna* and Brahmayya v.. Bala 
Tripura Sundaramma?. Turning to point (c) inasmuch as the Archakas were in 
enjoyment of the lands in a fiduciary capacity as trustees, they could not acquire 
title by adverse possession against the deity. It is well established that a trustee 
cannot by setting up his own title to the trust property, acquire by adverse possession 
a title to the property. In Srinivasamoorthy v. Venkatavarada Iyengar®, their Lordships 
of the Privy Council observed as follows : 

‘ No person who has accepted the position of a trustee and has acquired property in that 
capacity can be permitted to assert an adverse title on his own behalf until he has obtained a proper 
discharge from the trust with which he has clothed himself.” 

In Bitto Kunwar v. Kesho Prasad*, the Privy Council again expressed a similar 
view in the following passage : eo 

“ Their Lordships can only understand their (the High Court’s) thinking thus by supposing 
they were of opinion that although there might be a trust, Bachcha Tewari and Ram Kishen (the 
trustees) might acquire a title by having possession of the property and appropriating it to their own 
use. The learned Judges appear not to have had in their minds the statement of law in sections 63 
and 64 of the Indian Trusts Act, 1882.” S 

The principle above stated, namely, that a trustee cannot acquire title by 
adverse possession of the trust property, applies equally to quasi or constructive 
trustees, the managers of religious endowments and in fact to all persons who stand 
in a fiduciary relation to others : Asaram v. Ludhaswar® ; Lachmandas v. Arya Pritinidhi 
Sabha’, Pratap Simha v. Simjt Raja Sahib’, Fakruddin v. Kifayatulla8 ; Sami Aiyangar v. 
Venkataramana Aiyangar?, Peerm Singh v. Mokund Singh”, Lollubhai Bapubhai v. Mankya- 
varbai™, Abdul Rahim v. Mt. Barira? and Surendrakrishna Ray v. Ishwar Bhubaneshwari 
Thakurani}8, The Shebait of a deity cannot acquire title in the deity’s property 
by prescription : Jagannath Mahaprabhu v. Bhagvan Das'*, Ananth Nath Banerjee v. 
Iswar Kali Mata}®, There can be no question of adverse possession between the 
temple and the archakas. The possession of the archakas of the temple property 
is in a fiduciary capacity and they cannot prescribe against the temple: Venka- 
tadri v. Seshacharyulu+®, In such a case a trustee cannot by his declaration that he 
has committed or was about to commit breach of trust prejudice the rights of the 
beneficiaries and claim that as from the date of his declaration he began to hold 
adversely to the trust. In order to make time run he would have to surrender the 
property to the proper custodian or mutavalli and then enter upon it as a trespasser. 
It is only in such circumstances that either he or those claiming under him can 
justifiably say that their title has become adverse ; Mohammed Afzal v. Din Mohamed" : 
Finally, these archakas cannot claim to have acquired occupancy rights either by 
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being let into possession of the property by the landholder or by cultivating it adver- 
sely to the trust as of right for over a period of 12 years. Where a person is in 
possession of trust property and purpgrts to act as trustee in defiance of the rights 
of the true owner, such a person cannot be deemed to be landholder under the 
Madras Estates Land Aqt: Paitibhirama Reddi v, Balaramt Reddi+. In the instant ` 
case the archakas cannot\acquire rights by adverse possession as already adverted 
to. Therefore, the learned Subordinate Judge has rightly decided all these points. 
e e 


_ The learned advocate for the appellant canvassed, as already mentioned by us, 
the correctness, legality and propriety of the orders passed by Yahya Ali, J. and which 
it was open to him to canvass in this app¢al by reason of the decision in Satyanarayana- 
charlu v. Ramalingam®. ‘The facts of that case were as follow. The petitioners filed 
a suit in the court of the Subordinate Judge of Guntur for a declaration that they 
were the hereditary archakas of the temple. They paid a fixed court-fee of Rs. r00 
under Article 17-A of Schedule {I of the Court-fees Act valuing the suit for the pur- 
poses of jurisdiction at Rs. 3,600. On an objection taken to the correctness of the 
valuation the learned Subordinate Judge on enquiry found that the suit had been 
grossly undervalued, that the valuation of the property in suit exceeded Rs. 10,000 
and directed the petitioners to pay an additional court-fee of Rs. 400. This order 
was passed on 14th March, 1947 and ten days’ time was given for payment of the 
deficit court-fee. The suit stood adjourned to 24th March, 1947. On that day 
‘the suit was called and as the petitioners had not paid the deficit court-fee, the plaint 
was rejected. The revision petition, to the High Court, which was the subject- 
matter of. the said decision was against that order dated 24th March, 1947, rejecting 
the plaint. The learned Judges held that where an order directing payment of 
additional court-fee in a suit is not complied with and is impeached in the High Court, 
4t can be done by means of a revision petition. But where after the order has not 
been complied with and the consequential order rejecting the plaint has come to be 
passed, the remedy is only by way of appeal against the decree. The observations 
wf Chandrasekhara Aiyar, J., in Ratnavelu Pillai v. Varadaraja Pillai? were followed. 
‘Therefore, we can go into the point raised by the learned advocate for the appellant 
in this appeal. But we see no reason to hold against the correctness, propriety and 
Jegality of the order passed by Yahya Ali, J., apparently under section 115, Civil 
Procedure Code and/or 151, Civil Procedure Code. On the plaintiff being dis- 
‘paupered and the payment of court-fee which resulted thereunder not being paid, 
the suit had been dismissed. On this matter being brought to the notice of Yahya 
Ali, J., he passed the consequential order which in any event would have had to be 
passed by the learned Subordinate Judge on an application being made to him 
cas a result of the order of Yahya Ali, J. and if Yahya Ali, J. had not himelf set 
„aside the decree of the dismissal of the suit. It is quite true that in regard to the 
-decree passed by the lower Court an appeal has got to be preferred and it cannot 
be done in a revision petition as decided in Satyanarapanacharlu v. Ramalingam*, 
‘referred to above. But this is a case where the decree dismissing the suit was only 
‘dependent on and subservient to the order or decree regarding the payment of 
ccourt-fee. So, when the*order or decree regarding the dispaupering and payment 
of court-fee got vacated, the dependent decree of the dismissal of the suit also got 
automatically vacated. This is what has been pointed out by Yahya Ali, J., in his 
order reproduced above and what is more was supported by authority ; Manickam 
Pillai v. Mahadum Bathimmal* and Kumaraswamiah v. Krishna Reddi®, In fact this 
is what is happening every day in partition suits and partnership suits. In these 
suits a preliminary decree as well as a final decree have got to be passed and appeals 
have to be preferred from both. It is settled law now that if an appeal on the 
preliminary decree succeeds, the final decree passed in the meanwhile by the lower 
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court gets automatically vacated. Therefore, there is no substance in this contention 
raised by the learned advocate for the appellant. 


In regard to the contention about the remuneration, the learned advocate 
presses that it should be fixed at 1/3rd of tie income from the lands. The lower 
court has as a matter of fact fixed 60 bags per year which is equivalent to roughly 
t/grd of the income from the temple lands. But the further point which has to be 
considered is whether it is within the province of this cofirt to engage itself in that 
task of fixing this remuneration or whether it is rightly the prowince of the Commis- 
sioner of the Hindu Religious Endowments Board and the concerned trustees. 
There can be no dispute that except where both the parties invite the court to fix the 
remuneration as has been done in some cases in this court or where the paramount 
interests of the temples, archakas and wofshipping public necessitate such a course. 
normally this is an administrative matter as pointed out by Happell and Shahabuddin, 
JJ., in Venkatadri v. Seshacharyulu+ and it ought to be left to be settled by the Commis-. 
sioner of the Hindu Religious Endowments Board and trustees with the archakas. 
Secondly, as has been pointed out by us in App. Nos. 237 of 1950 and 303 of 1950 
and 569 of 1948 without regard to the circumstances of each case, the fixing of a 
proportion of 1/3rd as a rule of thumb and as the archakas’ emoluments may work 
out arbitrarily and capriciously in several cases. Therefore, we must decline to 
fix any proportion as invited to do so by the learned advocate for the appellant and 
further consider that in the circumstances of this case the remuneration fixed by the 
learned Subordinate Judge seems to be thoroughly reasonable and may be usefully 
taken as a working basis by the Commissioner and the trustees for fixing a reasonable 
yemuneration of the archakas and it will be for them to decide whether this remu- 
neration should be paid in cash or in kind or by allotting a portion of the lands to the 
archakas, 

In the result, the findings of the lower court are affirmed and confirming the 
decree and judgment we dismiss this appeal with costs. The appellant should pay 
the court-fee due on the memorandum of appeal to the Government. f 


K.C. ——. ’ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice SATYANARAYANA Rao. 
The Masulipatam Municipal Council represented by the 


Commissioner, having its office at Masulipatam .- Appellant (Defendant). 
5 . v. a i 
‘he Brundavan Talkies, Ltd., Masuliptam, having its office y 
at Masulipatam ‘ .. Respondent (Plaintiff). 


Madras District Municipalities Act (V of 1920), sections 129 and 131—Explanation—Suppyy of water 
Jor domestic consumption—Domestic consumption and use--What amounts to—Tests. 

The language of section 131 of the Madras District Municipalities Act indicates that the 
essential test is the user and the nature of consumption of the water to determine whether or, not it 
is a domestic consumption and use. In order to make the user a non-domestic use for purposes of 
trade or business the water must be used as a raw material for the purpose of the trade or business 
as in the case of persons carrying on dyeing business or running a leundry and so on. 


The mere fact that for purposes of trade or business people go to a particular premises or reside 
there and utilise the water would not make the user a user for trade or business. ‘The test is to see 
whether the user is a domestic user or not without reference to the premises to which the water is 
supplied and without reference to the persons who use it. 


Case-law discussed. $ 
Appeal against the Decree of the Court of the Subordinate Judge of Masuli- 
patam in Appeal Suit No. 22 of 1948, preferred against the Decree of the Court of the 
District Munsif of Masulipatam in Original Suit No. 140 of 1946. 
` K. Kuttikrishna Menon for Appellant. 
D. Narasaraju and K. B. Krishnamurthi for Respondent. 
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The Court delivered the following 


Jupcment.—The Second Appeal raises an interesting question of law under the 
Madras District Municipalities Act. The appeal is by the Masulipatam Municipal 
Council represented by the Commissioner. The respondent, The Brundavan 
‘Talkies, Ltd., instituted the suit, out of which this Second Appeal arises, in the District 
Munsif’s Court for a dedaration that it was entitled to the supply of water to its 
building bearing Municipàl No. 325/12 in ward No. 12 of the appellant Muni- 
cipality from its water systém on the basis of supply for a domestic use and for refund 
of an amount of Rs. 1,096-7-8 with interest thereon which, it was claimed was un- 
authorisedly collected in excess by the appellant on the basis that the supply of 
water was for a nondomestic purpose. ‘The respondent succeded in both the courts 
and it was held that he was liable to pay the tax only on the basis of supply for a 
domestic purpose and not on the basis of a non-domestic purpose. ` 


There is no oral evidence adduced in the case but the facts were practically - 
admitted. The Brundavan Talkies, Ltd., the respondent owns a building of its 
own in which a cinema show is usually run. Electricity is utilised for running the 
cinema and not water power. The cinema hall is occasionally let for dramatic 
performances also. In the premises, besides the cinema hall, there are other buildings 
such as quarters for servants, waiting halls for visitors to cinema shows, quarters 
for the representatives of film distributors and structures like urinals and latrines 
for the use of persons attending the shows as well as the servants and visitors. A 
coffee hotel is also run within the premises. There are several water taps, which 
are used by the visitors, servants and representatives of film distributors when 
occasionally staying in the quarter provided for them. Water is also utilised for 
cleaning or flushing the urinals and latrines. The coffee hotel also consumes some 
water for its purposes. There is also a fountain and a garden within the premises 
but it is common-ground that municipal water is not utilised for them. The res- 
pondent stated that the fountain is filled and the garden is watered with water from 
a well, which is in the premises. For some years, the Municipality, which under- 
took to supply water levied water rate only on the basis of user for a domestic 
purpose but the trouble arose when the Assistant Examiner of Local Fund Accounts 
took an audit objection in September, 1941 and asked the Municipality to charge 
the respondent for water on the basis of a non-domestic use. Thereupon, the 
Municipality required the respondent to pay the excess on the basis of supply for 
a non-domestic use. Notwithstanding the protest of the respondent, the Munici- 
pality paid no heed to it and the appeabpreferred by the respondent to the Municipal 
council was also unsuccessful. The present suit was thereafter instituted after 
giving due notice to the Municipality for the reliefs stated above. 


The only question which, therefgre, arises for consideration in this Second 
Appeal is whether the view taken by the Courts below that the supply of water for 
the aforesaid purposes was for domestic use and consumption and not for a non- 
domestic purpose is correct. l 


Chapter VII of Partel V of the Madras District Municipalities Act contains 
provisions for the regulation of water supply by a Municipality. Under section 129, 
the Municipal Council, so far as funds permit, is entitled to provide sufficient supply 
of water fit for the domestic use of the inhabitants. Section 131 empowers a 
Municipality to supply water for domestic consumption and use in accordance 
with the bye-laws to an owner or occupier of any building on an application made 
by him. Section 131 (1) states that in Municipalities in which there is a. pipe 
supply of water, the executive authority may at his discretion, on application by 
the owner or occupier of any building, arrange in accordance with the bye-laws, 
to supply water thereto for domestic consumption and use, provided that the 
executive authority shall not, without the sanction of the council, agree to supply 

_water to any building assessed at an annual value of less than Rs. 120. Sub- 
clauses (2) and (3) of this section may be omitted as they are not relevant. There is 
-an explanation at the end of the section, which states what shall not be deemed 
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to be a supply of water for domestic consumption. and use and what shall be deemed 
‘to include such a supply : : ` . 
`“ Explanation : Supply of water for domestic consumption and use shall not be deemed to include 
-a supply . es g ; 
} (a) for any trade, manufacture or business, ; i 
O for gardens or for purposes of irrigation, / 
(c) for building purposes, i 
(2) for fountains, swimming baths, public baths within the Municipalit} or for any ornamental 
-or mechanical purpose. À é - 
(e) for animals, or for washing vehicles, where such animals or vehicles are kept for sale or hire ; 
-but shall be deemed to include a supply. é . $ 
(a) for flushing latrines. 
(b) for all baths other than swimming baths or’ public baths. 
(c) for the consumption and use of inmates of hotels, boarding houses and the like and for bath 
used by such inmates.” Ka 5 
Under section 132, the executive authority is vested with ‘discretion to supply 
water also for purposes other than domestic consumption, and use. Of course, 
the rate levied in such a case is higher than,the rate charged for domestic consump- 
tion and use. ot 
The short question for consideration is whether on the facts above stated the 
-consumption and’user of water by the respondent can aptly be described as domestic 
consumption and use. There are not many Indian decisions throwing light on the 
question. But the point arose for consideration in England under the Metropolitan 
Water-Board (Charges) Act, 1907 and the Kingston-upon-Hull Corporation Act, 1897, 
which incorporates the Water Works Clauses Act, 1847, The Acts in pari materia 
except that the expression used is “ domestic purpose ” in those Acts, whereas in the 
Madras Act, it is “ domestic consumption and use.? The difference in language 
is of no consequence. Section 25 of the Metropolitan Water-Board (Charges) Act, 
1907, is more or less the same as section. 131 of the District Municipalities Act. It also 
enumerates the purposes included in ‘f domestic purposes” and also purposes 
excluded from them. ‘‘ Trade, manufacture or business,” js excluded from domestic 
purpose. Water closets and baths constructed or fitted so as not to be capable 
of containing when filled or filled up to the overflow or waste pipe (if any) more 
than 80 gallons are included. It may, not be, necessary. to deal with all the 
cases that arose under the two Acts in Englamd'as the principles have been settled 
by two decisions of the House of Lords, Colley’s Patents, Limited v. Metropolitan Water 
Board’, and Metropolitan Water Board v. Avery®. These principles were recently 
examined by the Court of Appeal in Kingston-upon-Hull Corporation v. Yuille?. Under 
section 131 of the District Municipalities Ace, the owner or occupier of any building 
is entitled to supply of water for domestic consumption and use which indicate 
` that the character of the premises, where the water is used or consumed, is not very 
material and does not even regard the personal convenience of the people employed 
and remaining on the premises as a material consideration for the purpose of deciding 
the basis of charge for water, ie., whether it was dome%tic consumption and use 
or not. The language of the section indicates that the essential test is the user 
and the nature of the consumption of the water to determine whether or not it, is a 
-domestic consumption and use. The nature of the user and consumption is the 
-deciding factor. -In order to make the user a non-domestic use for purposes of 
trade or business, the water must be used as a raw material for the purpose of trade 
or business as in the case of persons carrying on dyeing business or running a laundry 
-and so on. - 
' The learned Advocate for the appellant fastens himself on the dictionary meaning 
-of the adjective “ domestic’ and contends that the user must pertain to a home 
-or a house in which a person is residing with his family and any user outside it 
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must be treated as a non-domestic user. In the alternative, it was-contended in 
the lower Courts that it was utilised for the purpose of running the business of the 
cinéma and therefore it is a non-domestic user. None of these contentions however 

‘can be accepted. The dictionary nfeaning of the adjective ‘ domestic’. was not 
adopted by the Legislatyre and it does not purport to give in section 131 of the Act 

‘an exhaustive definition (f what is domestic consumption and use and what és not. 
The criticism levelled ag§inst the corresponding section in the Metropolitan Water 
Board (Charges) Açt in Eagland that it was drafted most slovenly and is an example 
of an ill-drafted provisions would equally apply to section 131 of the District Muni- 
cipalities Act. A definition of “ domestic purpose’ was given by Lord Atkinson 
in Metropolitan Water Board v. Avery! in these terms : 

** According to the ordinary meaning of language, J take it that water supplied for domestic 
purposes would mean water supplied to satisfy or help to satisfy the needs or perform or help in 
performing the services, which according to the ordinary habits of civilised life are commonly 
satisfied and performed in people’s homes as distinguished from those needs and services which are 


satisfied or performed outside those’ homes and are not connected with, nor incident to, the occu- 
pation of them ™”. 


In Colley’s Patents, Limited v. Metropolitan Water Board?, the defendants were the 
occupiers of a factory in which they manufactured railway tickets and paper. The 
Metropolitan Water Board supplied water to the factory and it was utilised for 
drinking and washing purposes by the work people and for cleaning utensils and 
water closets. No one resided in the premises. The Metropolitan Water Board 
cleimed that they were entitled to charge for the water on the basis that it was. 
supplied for trade purposes. Affirming the decision of the Court. of Appeal in 
Metropolitan Water Board v. Colley’s Patents, Ltd.?, the House of Lords held that the 
Board was entitled to charge for the water supplied only as for water supplied for 
“ domestic purposes.” Earl Loreburn pointed out that the definition of “ domestic 
urposes ” was not exhaustive and that it was couched in slovenly and inaccurate 
anguage. The supply of water in such a case could not be treated as supply for 
the use in trade within the meaning to be attached to the language of the section. 
Water used for personal convenience of men employed in a factory cannot be said 
to be water used for the purpose of trade carried on in the factory. In Avery’s case* 
there is a more elaborate discussion in the judgment of the Court of appeal in 
Metropolitan Water Board v. Avery*, The defendant in the action was the occupier 
and licensee of-a public house. It was supplied with water by the Metropolitan: 
Water Board in the ordinary way by supply pipes for which the defendant was 
charged as a supply for domestic piffposes upon the rateable value of the house. 
In addition to the ordinary business of a public house, the defendant also cairied 
‘on a catering business for persons who came there to lunch but who did not reside 
there. This involved an increased use of water for such purposes as cooking and 
washing of pletes and dishes. The Water Board claimed that they were entitled 
to an extra charge for the water so utilised upon the ground that the water was 
used for other than “ domestic purposes.” ‘The Court of Appeal held that the 
character of the business that necessitated an increased supply for domestic purposes. 
did not make it a supply,for the purposes of the business and that, therefore, the 
Water Board was not entitled to make the extra charge and this was affirmed by 
the House of Lords in Metropolitan Water Board v. Avery. Lord Dunedin considered: 
the two possible alternative uses at page 124 where he observed 
“ Hither the criterion is to see whether the purpose in connection with the trade is domestic or 
non-domestic in itself, the criterion adopted by the Courts below and very clearly expressed in the 
judgments of Bray, J., and Buckley, L.J., or to say, as the appellants contend, that every 


use of watcr, however domestic in its nature that appears as a step, however insignificant, in a trade 
operation is use of water for a trade and therefore non-domestic.” 


The great objection to this latter view is that it goes so far and leads to such 
astounding results as to make it flagrantly in conflict with what I venture to call the 
common sense view of the Act. The appellants themselves seem to have felt this, 
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inasmuch as they admit that they are not in use to exact from public houses anything 
‘more than a domestic rate. Yet unless all liquors are consumed neat and the 
glasses and mugs never weshed, it is clear that the water used in public houses is, 
according to their method of definition, a trafle use. Nor does the matter stop here. 
Not only does all water in hotels and boarding houses for the cooking of provisions 
(a s€vere narrowing down of Pidgeon’s case}, follow thẹf same fate, but no retail’ 
shopkeeper could use a damp sponge to clean dustyfgoods without becoming 
liable to a trade rate for the water so used. : ° 


On the other hand, the test of the quality of the use in itself—so tersely put by 
Buckley, L.J. ee 

“The test is not whether the water is cogsumed or used in the course of the trade, but 
whether the user of the water is in its nature domestic ?— 

-is not only easy for application but is automatic in checking abuse. For purposes 
truly domestic cannot be amplified, and when the consumption on such heads is 
large, it is invariably attended by an increase in the rating value of the premises 
which brings with it an increased water rate. 


Lord Shaw pointed out that residence in the premises supplied was not the 
test as to whether water was supplied for a domestic purpose or not. The circum- 
stance that the persons who use the premises go there for the purpose of trade does 
not make the user a trade use and Pidgeon’s caset is authority for this view and has 
been approved by the House of Lords. 


An examination of the two decisions leads.one to the conclusion that the mere 
fact that for purposes of trade or business people go there or reside in the premises 
and utilise the water would not make the user a user for trade or business. It may 
be user incidental to the business or trade and might even increase the trade profits 
indirectly but to make the user a trade use or a business use, the water must be directly 
utilised for its purposes as a raw material, as in the case of a mineral water manu- 
facturer who actually sells the water after treating it and converting it into soda 
water or other mineral water or the water must be stock-in-trade of the business 
as in the case of a bath proprietor or it must be an implement or instrument used 
in the business as water for a steam engine or for hydraulic machinery or probably 
for a laundry or for a dyer’s and cleaner’s business. See the judgment of Channell, 
J., in Avery’s case®, before the Division Bench. The test, therefore, is to see whether 
the user is a domestic user or not without reference to the premises to which the 
water is supplied and without reference to the persons who use it. 


An interesting case arose in! Kingston-lpon-Hull Corporation v. Yuille®, which 
related to a medical practitioner, who utilised the water of the premises for the 
purpose of cleaning and disinfecting his surgical instruments and diluting medicines. 
‘The corporation, which supplied the water, claimed a charge on the basis that it was 
not a domestic purpose within the meaning ‘of the Kingston-upon-Hull Corporation 
Act, 1897, which also contained a similar provision like section 25 of the Metro- 
politan Water Board (Charges) Act. The Court of Appeal considered the two 
decisions of the House of Lords. Scott,-L.J., at page 777, after referring to Colley’s 
case4, treats it as an authority for the view that the faq that the user 


“ takes place in the course of business or trade operations does not prevent that use from being 
domestic. So here the mere fact that the doctor was using the water in his surgery and in the general 
course of his professional work does not of itself dispose of the question we have to decide, inasmuch 
as the actual use of the water itself, which is the criterion, may have been in spite of its professional 
aspect, either domestic or non-domestic.” 


He then refers to Avery’s case? and concludes at page 779: 


“ In my view where water is added to medicine as a diluent for the purpose of drinking the 
medicine diluted with water, the purpose is necessarily a domestic purpose. I can imagine no more 
domestic purpose to which water cqn be applied than that of internal administration. If one drinks 
a glass of water in a house, he drinks it for domestic purposes and if there is some medicine in it, he 
no less drinks it for domestic purposes within the meaning of the sections of these Acts. In some case 
it may be relevant to consider whether the purpose is immediate or ultimate, but where the water 
is used for drinking, whether pure, or with something else in it, be it medicine or be it whisky, it seems 
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to me quite plainly to come within the category of water used for domestic purposes. ‘That conchu- 
sion in my view involves thé dismissal of the appeal so far as the water was used by the doctor for his 
‘dispensary. I may add that to my mind no question of degree can enter in here, since the amount 
-of water used by a doctor in a dispensary cangot in any case be very large. 


The‘other purpose for which the water was used here by the doctor was merely for washing his 
surgical instruments. Washing or cleaning anything is prima facie a domestic purpose. To keep 
things clean is one of the mos important objects in domestic life. I can sce no ground for‘saying 
that, because some of the thing§, which the doctor kept clean, happened to be surgical instruments 
when he kept them clean he cdased to be using the water for a domestic purpose. The use of the 
water in cleaning the instruments was still domestic, even though the instruments were going to be 
‘used ultimately in the course of the doctor’s professional practice.” 


In the light of these decisions, the answer to the question raised in this Second 
Appeal does not admit of any serious doubt. The water is used and consumed 
by the servants, by the visitors and utilised also for the coffee-hotel and latrines and 
flush-outs. All these uses’ are undoubtedly domestic ` uses. and water was not 
‘utilised as part of the stock-in-trade of the business of running the cinema. In re 
Nahi Lal Ray v. Satyendra Nath1; the Calcutta High Court followed the two decisions 
of the House of Lords though the observations in that case were obiter as the petition 
was ultimately dismissed. 


For the foregoing reasons, I have no doubt in affirming the decisions of the 
‘Courts below, which have taken the view that the charge levied by the Municipality 
was illegal. The Second Appeal is dismissed with costs. 


No leave. 
R.M. - PEER Appeal dismissed» 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice GOVINDA MENON AND MR. Justice BASHEER AHMED 
‘SAYEED. . 
k 


N. H. M. Pandian ' i .. Petitioner* (Accused). 


_ , Penal Code (XLV of 1860), section 406—Criminal breach of trust—Dedication of lands to temple by a 
limited owner—Dedication ceasing to be in force on death of limited owner—Spending the income from such lands 
by successor in interesi—If amounts to criminal breach of trust—Dedication—What amounts to. , 


Public Debt Act (XVIIE of 1944), sections 18 and 19—Scope of—Government security vested and recog- 
nised in favour of a particular person by the Reseroe Bank—Cannot be called in-question by any court—Liability 
of vestee to rightful owner if any is only personal—Pledge of such securities by the vestee—Beneficial ownership 
-not affected —Whether such pledge will amount to criminal breach of trust. . : 


A dedication of lands to a temple by a Zémindarini, who is only a limited owner, cannot enure 
-beyond her lifetime under section 4 of the Madras Impartible Estates Act (1I of 1904). The properties 
‘dedicated by a limited owner and its accumulations will revert to the original estate after the death 
of the limited owner. The mere fact that the accumulated income has been treated even after her 
‘difetime as trust property cannot amount to a dedication of - the amount in favour of the temple. 
Wrong admissions as to dedication in ignorancé of legal rights have no force. if the monies are not 
trust properties validly dedicated they could not, by virtue of mere admission, become trust properties. 
Where the successor in interest spends such income there could be no conviction ona charge of 
‘criminal breach of trust as the dedication of the corpus itself is no longer in force. g 


‘What section 19 of the Public Debt Act (XVIII of 1944) aims at appears to be that when once 
-a Bank has recognised, or has corfferred, or has vested a Government security in any person, the right- 
ful owner of the security shall have only a civil claim which is enforceable against the holder of the 
security as for money had and received on account of the rightful owner by the holder of the security. 
Hence, in a case where the beneficial ownership in respect of such security may be vested in a Trust, 
it cannot be said that by the action of the holder in having pledged the securities and taken a loan 
the beneficial ownership of the Trust is in any way affected. The Trust will always be entitled to 
trace the money which belongs to it, if it were able to establish such a right, wherever it might 
-have gone and whatever shape it might have taken. Under such circumstances the holder of the 
security cannot be deemed to have committed any breach of trust punishable under section 406 of 
ithe Indian Penal Code. ` : 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
‘praying that the High Court will be pleased to revise the Order of the Court of the 





-> 7 -- - + L (1950)-54-CW.N. 42. - 
*Cr.R.C. No. r02 of 1951. 


12th December, 1952. 
(Cr.R.P. No. 101 of 1951). P 


my ' PANDIAN, In re (Basheer Ahmed Sayeed, 7.). 43 


Sessions Judge, Tirunelveli, dated 12th February, 1951, and passed in Criminal 
Appeal No. 174 of 1950 (C. C. No. 94 of 1950 on the file of the Court of the District 
Magistrate, Tirunelveli). 


KS. Jayarama Aiyar and G. K. Venkatanarasimham for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) fon behalf of the State. 
The Order of the Court was made by 


Basheer Ahmed Sayeed, J.—The petitioner in this criminal revision case has been 
‘convicted and sentenced to rigorous imprisonment for one year and to pay a fine 
of Rs. 1,000 and in default of payment of the fine to undergo rigorous imprisonment 
for six months, under section 409, Indian Penal Code, by the learned Sessions 
Judge of Tirunelveli Division, who confirmed the conviction and sentence by the 
learned District Magistrate of Tirunelveli. 


The petitioner, the present Zamindar of Uthumalai’ estate, is said to he a 
premier citizen of the District of Tirunelveli. The said Zamindar is the trustee 
of Navaneetha Krishnaswami temple at Veerakeralampudur. Before him, his 
father was the trustee for a short time. The latter was shot dead on the 18th 
September, 1942. Before his death, the grandfather of the present petitioner, one 
Subbiah Thevar, was the Zamindar. The said grandfather of the present peti- 
tioner died on the 1st January, 1941. The said Subbiah Thevar was the brother 
of Rani Meenakshisundara Nachiar, who was the Zamindarini for a long time 
till“her death on 4th July, 1921. From 1902 up to 1922 the estate as well as the 
Devasthanam were under the management of the Courts of Wards. During this 
period and immediately on the death of the Zamindarini, there were three claimants 
who filed O. S. Nos. 1, 2 and 3 of 1922 on the file of the District Court of Tirunelveli. 
Subbiah Thevar, the paternal grandfather of the present petitioner, filed O. 8. No. 
3 of 1922. His suit was for a declaration of his title to succeed in preference to the 
other claimants who had filed O. S. Nos. 1 and 2 of 1922. On 3rd January, 1929, 
the District Court decided and decreed the suit brought by the paternal grandfather 
of the present petitioner and dismissed the other two suits. His title was also upheld 
by the High Court on 2nd April, 1935, in appeals preferred by the parties, slightly 
modifying the decree of the District Court with regard to the personal property 
of the Zamindarini. The matter went up to the Privy Council on appeal from the 

. decree of the High Court. The Privy Council affirmed the decree of the High 
Court on grd December, 1937. The grandfather of the present petitioner had 
been appointed receiver by the District Court during the pendency of the suits in 
the District Court to manage the estate and the Devasthanam. The order of 
appointment was dated roth November, 1940, and his possession as receiver became 
possession in his own right when the appeal was finally disposed of by the Privy 
Council, 

During her management as a limited owner of the Uthumalai Zanin, the 
Zamindarini,.Rani Meenakshisundara Nachiar, had alienated seven villages of 
the estate in favour of the Navaneetha Krishnaswami temple, with the permission 
of the then Collector of Tirunelveli. This was under a deed dated 15th June, 1921, 
and during the period the Court of Wards was in management, these villages were 
formally got transferred in the name of the said temple and an inam title was issued 
by the Government to the temple of the villages. Accumulations of income during 
the receivership of the grandfather of the present petitioner and also the surplus 
income derived during the management of the Devasthanam by the Court of 
Wards, ‘had all been invested by the District Court in Government Securities and 
these amounted to a sum of Rs. 6,12,100. The securities of the face velue of the 
said amount stood in the name of the District Judge. There was also a balance 

` Rs. 30,882-0-4 which remained in cash. j 


` The grandfather of the present petitioner, after he ceased to be the receiver, 
filed an application before the District Court (Ex. P-89) on the grd March, 1939, 
in ‘which, after setting out the facts, he had prayed to the District Court to tax and 
ascertain from the accotints and registers maintained in the District Court in O.S. 
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Nos. 1 to 3 of 1922, the amount invested in Government Securities and cash in. 

deposit in the Imperial Bank at Tirunelveli belonging to the Devasthanams apper-- 
taining to the Uthumalai Estate, to deliver the said Government securities to the- 
petitioner therein (the grandfather ofthe present petitioner) or his advocate Sri. 
A. S. Narayanaswami Ayyar or to assign them to the petitioner, to order the payment 

of the cash balance am unt belonging to the Devasthanams of the Uthusnalai: 
Estate by cheque on themperial Bank of India, Tirunelveli, in the name of his- 
advocate Sri A. S. Narayanaswami Ayyar and to make or pass such other orders 

as the District Court might seem fit and proper. After this application had gone: 
through various stages, the District Court addressed the Reserve Bank of India, 

Madras, for assignment of the bonds of the face value of Rs. 78,300 bearing interest 

at 4 per cent. Rs. 5,300 bearing interest At 4, per cent. and Rs. 5,000 bearing interest 

at 5 per cent. and the bonds were actually endorsed and delivered over to the 

advocate for the petitioner (Subbiah Thevar) on rgth January, 1940. The advocate - 
_ received the said Government bonds for .the face value of Rs. 88,600 and filed a - 
stamped receipt to that effect on the 27th January, 1940. On the death of the szid 
Subbiah Thevar, his son, the father of the present petitioner, put in an application 
in the District Court, Tirunelveli, in O. S. No. 3 of 1922, as may be seen from 
Ex. P-go (a) praying to the Court that the endorsements made by the District 
Judge on the three Government Securities should be amended as pointed out in the 
petition, Ex. P-90. The amendment prayed for wes ordered by the District Judge 
on 5th September, 1941. 


Subsequently, the present petitioner took out a petition, O. P. No. 1 of 1944, in 
order to obviate the difficulties raised by the Reserve Bank, for the issue of a Succes- 
sion Certificate. This was ordered by consent subject to the terms endorsed by 
the petitioner and the respondents on the back of the petition. Ex. P-g2 is the 
Succession Certificate actually issued in favour of the petitioner. The point to be 
noted in that Succession Certificate is that it directed the petitioner to deposit the 
amount in Court after collection. As the Succession Certificate issued was limited’ 
in its scope and as the Reserve Bank raised difficulties again, the present petitioner 
filed a petition for extension of the certificate and obtained on the 18th February, 
1947, the extended certificate, -Ex. P-93, in respect of both the principal and interest 
covered by the promissory notes. Thereafter, the present petitioner corresponded’ 
with the Reserve Bank and the Government of India and, as a tinal result of such 
correspondence, fresh bonds were issued in favour of the present petitioner by the 
Reserve Bank of India for the sums of Rs. 78,300 and Rs. 5,300 respectively. These 
bonds are covered by Exs. P-80 and P-94. The third promissory note which stood 
originally for Rs. 5,000 bearing 5 per cent. interest is not now in question as the 
amount thereof was collected by the petitioner on its maturity and credited in the 
Devasthanams accounts. 7 


After obtaining the said fresh bonds, namely, those covered by Exs. P-80 and 
P-94, for the total sum of Rs. 83,600, the petitioner in this criminal revision case, 
pledged them with the Punjab National Bank, Ltd., at Mathurai Branch, on 4th 
March, 1948, for raising 3 loan thereon in the sums of Rs. 75,000 and Rs. 4,770. 
The sums so raised were utilised by him for his own purposes. As the petitioner 
was unable to discharge the loan he obtained from the Punjab National Bank on 
the security of the said bonds, the Punjab National Bank sold the said promissory 
notes to realise the debts due to them. 


On 12th July, 1949, the Registered Accountant and Auditor who audited the 
accounts for faslis 1355 and 1356 of the Sri Navaneetha Krishnaswami temple 
brought to the notice of the President of the Hindu Religious Endowments Board. 
that the Devasthanam’s securities to the extent of Rs. 83,600 which were shown in 
the monthly current account, wére not found in the treasury and that, on confi- 
dential enquiry, he came to know that the Zamindar had encashed the bonds 
in 1948 itself and appropriated the amount. On this report, the President of the 
Board directed the accountant to go at once and verify the Government Promissory 
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motes. This is evident from Ex. P-6. On 14th July, 1949, the petitioner was 
’ addressed by P. W. 1, the Assistant Commissioner of the Hindu Religious Endow- 
ments Board, East Tanjore, by Ex. P-7, whereby the petitioner was requested to 
-arrange to produce the two bonds detailed fn the said letter, of the face value of 
Rs. 78,300 and Rs. 5,300 respectively, and in default steps would be taken ageinst 
him.” 

On the 27th July, 1949, by Ex. P-9, the petitiofer explained his position 
vis-a-vis the two promissory notes and stated that as there Was urgent need for money 
for payment of peishcush and cess and other unavoidable expenses of the estate, 
the two promissory notes were pledged by him and a loan was obtained and that 
contrary to his expectation, the conditiogs then prevailing made it difficult for 
him to redeem the bonds and hand them back to the Devasthanam. Along with 
this letter, the petitioner also enclosed a promissory note executed by him for the 
face value of the bonds and subsequent interest, agreeing to pay interest at 6 per cent. 
-on the aggregate amount. He also undertook to make‘efforts to raise a loan to 
repay the debt to the Devasthanam. He further requested the Assistant Com- 
missioner of the H. R. E. Board, Tirunelveli, to accept the note for the present and 
promised that, in any event, he would repay the debt from out of the compensation 
amount payable by the Government under the Zamin Abolition Act. In the 
meanwhile, the Zamin Abolition Act had come into operation and the Zamin had 
been abolished by the Government and the Zamindar, the petitioner, became 
entitled to the payment of compensation by the Government. The promissory note 
executed by the said Zamindar, Ex. P-ro, is in favour of the hereditary trustee of 
Sri Navaneetha Krishnaswami temple, for the total sum of Rs. 83,600 with interest 
-at 6 per cent. per annum. 


On the grd August, 1949, as could be seen from the enclosure to Ex. P-87, 
the President of the H. R. E. Board made a report to the Government of Madras 
‘sending the entire file of papers including the promissory note executed by the 
petitioner and requesting the Government to direct such action as they might deem 
fit in the circumstances set out in his letter. By Ex. P-87 (a), a complaint was 
sent to the Inspector-General of Police for investigation into the alleged criminal 
breach of trust or misappropriation by the petitioner. Thereupon, a complaint 
-was lodged against the petitioner in Calender Case No. 94 of 1950 before the District 
Magistrate, Tirunelveli, under section 409, Indian Penal Code. The charge was 
framed against the petitioner on the 13th May, 1950, and it was to the following 
effect :— 


-  “ That the petitioner, on or about the 4th March, 1948 and grd June, 1948, at Mathurai, 
being the hereditary trustee in management of Navaneetha Krishnaswami temple at Vecrakeralam- 
pudur and in such capacity entrusted with G. P. Note M. S. No. o16g00 for Rs. 78,300 (Exhibit 
P-80) and G.P. Note M.S. No. 003281 for Rs. 5,300 (Exhibit P-94) and retained at Uthumalai, 
committed breach of trust with such property by pledging them in the Punjab National Bank, Lid., 
‘branch at Mathurai, and thereby committcd an offence punishable under section 409, Indian 
Penal Code, and within the cognizance of the Court of District Magistrate.” 
The prosecution examined fifteen witnesses and let in a large volume of docu- 
‘mentary evidence in support of the, charge. The defeace examined two witnesses 
.and filed a l rge number of exhibits. On a consideration of the entire evidence 
both oral and documentary, the District Magistrate came to the conclusion that 
‘the offence with which the petitioner had been charged was proved and he con- 
-victed and sentenced him to rigorous imprisonment for one year and a fine of 
Rs. 1,000 and in default to rigorous imprisonment for 6 months as stated above. 
- ‘The petitioner thereupon filed an appeal against the said conviction and sentence. 
‘The learned Sessions Judge, who heard the appeal, agreed with the learned District 

Magistrate and confirmed the conviction as well as the sentence. This revision 
-case is filed against the order of the learned Sessions Judge of Tirunelveli Division. 


Mr. K. S. Jayarama Aiyar appeering for the petitioner has in the first instance 
. contended that the amount of Rs. 78,300 and Rs. 5,300 involved in the case and 
‘said to have been misappropriated by thë petitioner did not belong to the Devas- 
thanam, that the said amount covered by the promissory notes in question had 
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not been dedicated as a public trust in favour of the Navaneetha Krishnaswami 
temple at Veerakeralampudur, that there has been no declaration of the trust in 
favour of the temple, that therefore the amount cannot be said to be trust property 
and that, on the other hand, the propérty belonged to the.Zamindar and therefore, 
in the absence of proof qhat there has been any valid dedication in favour of the 
temple of the property in\question the petitioner cannot be said to have comniitted 
any criminal breach of trst or misappropriation of the property belonging to the 
temple. Mr. Jayanama Aiyar’s argument is that the original dedication of the 
seven villages to the Navaneetha Krishnaswami temple by the limited owner 
of the zamin, Rani Meenakshisundara Nachiar, could enure only till the lifetime 
of the said Rani and, on her death in 1921, the seven villages should be deemed 
to have ceased to be the property of the temple,. under the operation of section 4 
of the Impartible Estates Act. Therefore, both the villages as well as the accumu- 
lations became the properties of the estate on the death of the Zamindarini and the 
handling of such properties by the petitioner could not amount to any criminal 
breach of trust or misappropriation. There can be no question that any dedication 
in favour of any temple of any property by any limited owner would enure only 
till the lifetime of that limited owner and thereafter the properties dedicated by 
the limited owner will revert to the original estate. That appears to be the policy 
underlying the provisions of the Impartible Estates Act. That was the position 
taken up by the grandfather of the petitioner in the proceedings before the District 
Judge in the suits filed against him appears from Ex. D-87 which is the written 
staternent of Subbiah Thevar. Therefore, in our opinion, there appears, to be much 
force in the contention of the learned counsel for the petitioner that there was no 
dedication of the seven villages beyond the lifetime of the said Rani Meenakshi- 
sundara Nachiar. But the position taken up by the prosecution and which is 
accepted by th: Courts below s that as evidenced by Ex. P-1 and Ex. P-2 wherein 
Subbiah Thevar, the grandfather of the present petitioner, has signed as z hereditary 
trustee acknowledging the properties in question ; and the subsequent conduct of 
the said Subbiah Thevar as disclosed in Ex. P-89 followed by the conduct of the 
father of the present petitioner in Ex. P-go (a) and also that of the present peti- 
tioner in Ex. P-g1 and Ex. P-13 shows that the property in question must be 
considered to be the property dedicated for the benefit of the Navaneetha Krishna- 
swami temple and any misappropriation thereof must be held to be a criminal 
breach of trust by the trustee. Mr. Jayarama Aiyar for the petitioner urges that 
the admissions of Subbiah Thevar in Ky. P-89 cannot be considered to amount to a 
dedication of the public trust. He also urges that any admissions by the grandfather, 
Subbiah Thevar, will not bind the present petitioner, who is not a representa tive-in-- 
interest of the previous holder. At the most, any admission by the present peti- 
tioner, according to him, should only be a piece of evidence and will not amount 
to a dedication of trust. He invited our attention in support of his contention to 
the decisions in Rama Rao v. Venkataratnam! and Vasudeva Rao v. Rangai Gounder? 
which deal with the requirements of dedication of a property to a charitable trust.. ` 


Mr. Jayarama Aiyargnext argued that by the mere allocation of moneys by 
the District Court, it cannot be inferred thet there has been dedication of the 
amount allotted in favour of the temple. In this case, the District Judge does not 
appear to have applied his mind in the matter on the office note that was placed 
before him when the petition was filed by Subbiah Thevar, the grandfather of 
the present petitioner, for taxing and ascertaining from the accounts and registers 
maintained by that Court, the amounts invested in Government securities belonging 
to the Devasthanam pertaining to the Uthumalai estate. We see some force in 
this contention of the learned counsel for the petitioner. The mere fact that the 
property has been treated by the District Court as a trust property cannot amount 
to dedication in favour of the trust. It has been held by our Courts that mere 
entries in the account books by themselves cannot also amount to dedication. 
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Even so, the admissions made in Ex. P-g1, based on a mistake of fact or of law and 
which are said to have also been made on information by the petitioner, will not 
be of any avail to make the property dedicated in favour of the temple. As already 
observed, any admission valid in law could be proved to be not binding, if it is 
based on a mistake of fact and law. In cupport of tbis contention, he relied upon 
the decisions in Sri Dolatsingji v. Khacher Mansur Rukkad? fod King v. Alston®, which 
are to the effect that wrong admissions made jn ignorarffe of legal rights have no 
force and that it is permissible to prove that the admisgions by parties have been 
based upon mistake of fact. 


We have been taken through the entire contents of Exs. P-89 and also gi and 
Exs: P-1 to P-4 and P-13. On a consideration of all these exhibits, as also 
the oral evidence which has been relied upon by the prosecution, we do not think 
that it has been proved in any satisfactory manner that there has been a dedication 
of the property in question in favour of the temple. However, we do not think 
it is necessary for us, for the purpose of this revision petition to determine the question 
as to whether there has been or has not been a dedication of the amount which is 
said to be the subject-matter of the alleged criminal breach of trust. In our opinion, 
that will be a matter which will have to be properly determined in appropriate 
civil proceedings and we do not want to prejudice the rights of either party by any 
opinion of aurs in this judgment on that point. 


Mr. K. S. Jayarama Aiyar has, in the next instance, contended that the 
romissory notes which are said to have been pledged with the Punjab National 
Bank, Mathurai branch, by the petitioner became the personal property of the 
petitioner, as evidenced by the correspondence between the petitioner and the 
Union Government prior to the issue of the said promissory notes in the name of the 
present petitioner. The history of the issue of these promissory notes in the name 
of the petitioner has already been traced and it is not necessary to refer to it once 
again. The admission ón the part of the petitioner or his predecessors that the 
promissory notes belonged to the Devasthanam, if really they did not belong to 
it, will not alter the position. If they are not trust properties validly dedicated 
to the temple they could not, by virtue of the mere admission, become the trust 
properties. What is not a valid trust could not become one such by these mere 
admissions. Section 13 of the Negotiable Instruments Act makes these Government 
promissory notes issued in the name of the present petitioner negotiable instru- 
ments and there can be no doubt about this. The Negotiable Instruments Act 
applies to Government promissory notes except in regard to certain incidents relating 
to them. They are not transferable as chose in action but transfers have to conform 
to certain requirements prescribed by the rules governing such transfers. Such 
transfers are subject to the Indian Securities Act (Act X of 1920) and similar other 
special provisions pade in regard to the transfer of such Government promissory 
notes. When once, these pronotes have been issued in favour of the present petitioner 
in lieu of the old pronotes which were held by his grandfather, they are instruments 
which are capable of being encashed, end the law gives the holder of these nego- 
tiable instruments the right to encash them. In law, therefore, the petitioner 
became entitled to endorse these negotiable instrument$ through any Bank. It is 
therefore the contention of the learned counsel for the petitioner that what the 
petitioner has done in the present case is simply to negotiate the promissory notes 
which stood in his name and which he was entitled, in law, to do, so long as the 
instruments stood in his name. Mr. Jayarama Aiyar relies on section-79 ot the 
Indian Penal Code which says that nothing is an offence that is justified by law, and 
when the law allows the petitioner to negotiate as a holder of the said Govern- 
ment promissory notes, he cannot be deemed to have committed an offence when 
he has negotiated them. Section 8 of the Negotiable Instruments Act defines 
who an holder is and section 15 defines the term endorser. The section 15 is to some 
extent modified by section 5 of the Indian Securities Act which says that the endorse- 





1. (1936) 71 M.L.J. 691 : L.R. 63 I.A. 248 2. 18L.J.Q.B. (N.S.) 59. 
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‘ments must be only on the back of the note itself. Section 15 of the Negotiable 
Instruments Act allows the scope for even creating a trust by means of endorsements. 


Apart from these contentions, My. Jayarama Aiyar has invited our attention 
-to sections 18 and 19 of the Public Debt Act which came into force on ist May; 
1946. The learned couysel lays great ‘stress on the latter part of section 19 of the 
` said Public Debt Act (AcC\ XVIII of 1944). That section is to the following elect : 
“No recognition by the Bank of a person as the holder of a Government security, and no 
vorder made by the Baak und& this Act, shall be called in question by any court so far as such 
recognition or order a .ects the relations of the Lnion Government or the Bank with the person 
recognised by the Bank as the holder of a Government security or with any person claiming an 
interest in such security : and any such recognition by the Bank of any person or any order by 
-the Bank vesting a Government security in any person shall operate to confer on that person a 
title to the security subject only to a personal liability to the rightful owner of the security for 
money had and received on his account.” 
In this case, the Reserve Bank of India has recognised and vested the Government 
securities in the petitioner and according to section 19, such vesting and recognition 
shall operate to confer on that person a title to the security and, when such title 
is conferred on the person who holds the said security, it is made’ subject only 
„to a personal liability to the rightful cwner of the security for money, had and 
received on his account. The rightful owner in the present case would be, even 
if it were according to the prosecution the temple trust, under section 19, entitled 
only to enforce the claim against the holder of the security for money had and 
received on its account. Therefore, what the section aims at appears to be that 
-when once a Bank has recognised, or has conferred, or has vested a Government 
security in any person, the rightful owner of the security shall have only a civil 
«claim. which is enforceable against the holder of the security as. for money had 
.and received on account of the rightful owner by the holdcr of the security... This 
-section, Mr. Jayarama Aiyar claims, rules out all possibilities. of there being any 
-criminal liability on the part of the holder of the security, if he begins to negotiate 
-or otherwise deal with the security. Therefore, in so far as the present petitioner, 
.as holder of the Government promissory notes in question hes dealt with the 
said promissory notes, by way of raising a loan on their security, the rightful owner, 
-jf it is a temple trust, will have to proceed against the petitioner, only in a’ Court 
» of law to enforce its cleim for money had and received on account of the temple, 
‘and not proceed in a criminal Court to prosecute the petitioner for any offence 
-of alleged criminal breach of trust or misappropriation. 

We think that the interpretation, that the learned counsel for the petitioner 
has urged upon us of this latter part of section 19 seems to be tenable and we are 
inclined to agree with him. When the Government promissory notes in question 

-could not be transferred as a chose in action but could be transferred only under 
.the rules and provisions of law goveyning Government securities and when the 
Public Debt Act has made the holder of such securities liable only in a Civil Court 
as if for moneys had and received, the section (section 19) it must be construed, 
is seeking to limit the scope of the right of the rightful owner to enforce his claim 
in respect of the said securities. Mr. Jayarama Aiyar has invited our attention 
to the Full Bench decision in Municipal Council, Dindigul v. Bombay Co., Ltd.1, as 
to the scope of the principle of personal liability for moneys had and received, and 
-also to certain passages in Sinclar v. Brougham? for the enforcement of such personal 
liability, which arises in respect of moneys had and received. Even so, the relevant 
. Article of the Limitation Act will be 62 and this has been elaborately considered 
-in the decision Municipal Council, Dindigul v. Bombay Co., Ltd.+ 


In this case, it has been further brought to our notice by the learned counsel 
for the petitioner that, after receiving the -pronote from the petitioner in respect 
-of his liability to pay to the temple the sum of Rs. 88,000 and odd, the Hindu 
Religious Endowments Board proceeded against him to enforce the said claim 
-under the promissory note and obtained a decree and has since attached the amount 

1. (1928) 56 M.L.J. 525: I.L.R. 52 Mad. 2. L.R. (1944) A.C. 398 at 414. 
2207 (F.B.). : 
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11] PANDIAN, Ín re (Basheer Ahmed Sayeed, 7.). 4g 
payable to the petitioner, under the Zamin Abolition Act, by way of compensation. 
If such be the case, the learned counsel for the petitioner argues, that the H. R. E. 
Board must be taken to have brought into opgration the latter part of section 19 of 
the Public Debt Act and that, when once they have proceeded in the matter 
to enforce the claim against the petitioner as if for mongy had and received, as 
contemplated by section 19 of the said Public Debt Act, tHe basis for the criminal 
prosecution must be deemed to* have been knocked out anfi the prosecution cannot 
therefore stand. Though we are not inclined to agree With the learned counsel 
for the petitioner to the full length to which he wants us to agree with him, still 
we are of the opinion that, in the circumstances that have transpired, in regard | 
to the admission of the petitioner of his liabiJity to repay the said sum of Rs. 88,000 
and odd, his execution of the pronote and its acceptance by the H. R. E. Board, 
„the ‘enforcement of the pronote by way of a suit, and further attachment of the 
amount payable to the petitioner by way of compensation by the Government 
under the Zamin Abolition Act, the H. R. E. Board was not well advised in having 
launched this prosecution against the petitioner. If the H. R. E. Board had been 
properly advised in the matter, we think that the enormous public time and money 
that were.involved in the launching of the prosecution and its final conclusion could 
have been saved. Even otherwise, the Hindu Religious Endowment Board should 
have’ realised that there was reasonable scope for the petitioner to contend that 
‘he had acted under a bona fide claim of right in respect of the promissory notes when 
he negotiated them, according to him, for the purpose of meeting the demands 
like the payment of peishkush and other expenses necessary for the administration 
of the Trust. : 


While, on this point, it is worthwhile to mention the further contentions of the 
learned counsel for the petitioner that the charge in the case has not been properly 
framed. As it is, the charge merely states that the petitioner pledged the Govern- 
ment Bonds with the Punjab National Bank, Ltd., Mathurai.Branch, and’ théreby 
committed breach of trust punishable under section 40g, Indian Penal Code. 
According to the learned counsel for the petitioner, the charge does not mention 
that there has been any criminal breach of trust, much less does it state that there 
has been any dishonest intention on the part of the petitioner with a view to cause 
wrongful loss to the Trust and wrongful gain to himself.- No doubt, the charge, 
as it is, does not mention that the petitioner committed any criminal breach of 
trust, and from the mere pledge of the secugities which stand in the name of the 
petitioner, and in respect of which the Trust could have taken steps to enforce 
‘the personal liability as if for moneys had and received, it cannot be stated that 
the petitioner has committed any breach of trust.. Notwithstanding the fact that 
the beneficial ownership in respect of the pronotes vested in the Trust, it cannot 
be said that by the action of the petitionef in having pledged the Government 
securities and taken a loan which was in due course credited to his current account, 
upon which the petitioner is said to have operated, the beneficial ownership of the 
Trust is in any way affected. The Trust will always be entitled to trace the money 
which belongs to it if it were able to establish such a riggt wherever it might have 
gone and whatever shape it might have taken. Mr. Jayarama Ayyar has invited 
our attention to the decision in Ramaswami Reddi v. Emperor’, where Pandalai, J., 
has held that, where the accused by virtue of an arrangement, took a promissory 
note in his own name subject to the obligation to pay off that amount to another 
person before or after realisation, he could not be held to be guilty of breach `of 
trust when he repudiates his obligation or commits other ‘breach of contract in 
respect of them. We do not think that it is necessary for us to go into any further 
-discussion of the point raised by the learned counsel for the petitioner, for, in the 
view we have. taken, we think that section 19 of the Public Debt Act of 1944. saves 
the petitioner from any criminal action in respect of the pronotes which have been 
issued in his name and which he has negotiated with the Punjab National Bank, 
Mathurai. i 
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Mr. Jayarama Ayyar has also relied upon the observations of Lord Shaw 
and Lord Dunedin occurring at page'225 and page 228 in Lanier v. King? ; with 
regard to the distinctions between çivil responsibility and constructive criminal 
responsibility in cases where there has been a mixture of public and, private funds. 


‘For criminal responsib§ity, there should be a guilty mind which should be proved 


by evidence. -In this cal, no guilty mind has been proved: If the petitioner did 
not have in his mind, a] the time he was negotiating with the promissory notes, 


. that they belonged? to the trust but was acting as if they were his own properties, 


then it cannot be said that the prosecution has shown thet he had acted with a 


, guilty mind, or with any dishonest intention. We are, therefore, of the opinion 


$ 


that in so far as the petitioner could be deemed tò be the holder of the notes subject 
only to the personal liability that is envisaged under the latter part of section 19 
of the Public Debt Act, the prosecution cannot stand and the petitioner could not 
be convicted and sentenced for any such offence for which he has been indicted. 
We therefore set aside the conviction and sentence by the learned Sessions Judge 
of Tirunelveli Division and direct that the petitioner be set at large. The fine 
if already paid will be refunded. - , ~ co, 


R.M. i ; —— , Conviction and sentence set aside. 
IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 
an PRESENT :—Mr. JUSTICE RAMASWAMT. . 
Ambujam Ammal . . .. . Retitionėr* (Accused). 
Madras Suppression of Immoral Traffic Act (V of 1930), sections 5 (1) and 8-A (1)—Trap wilnesses— i 


. Evidence of —Unreliable—Whether conviction could be based on it—Criminal trial—Trap witness—Evidence of — 


Weight to be attached to. 
When the requirements of sections 5 (1) and 8-A (1) of the Suppression of Immoral Traffic 
Act had not been made out except, by the evidence of a trap witness, 


' ‘Held: That the evidence of a trap witness was not that of an‘ accomplice’ and hence the 
evidence did not require any corroboration and could be made the basis of a cdnviction provided it 
was reliable. But where the evidence of a trap witness was incredible on the face of it and on 
scrutiny found unreliable it cannot be madé the basis of a conviction. 


The nature and use of trap witnesses and spies in criminal cases reviewed elaborately. 
. Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 


` that the High Court will be pleased te revise the judgment of the Court of Session, 


Tirunelveli division in C. A. No. 51 of 1952, preferred against the order of the, 
Court of the District Magistrate, Tirunelveli, in C. C. No. 249 of 1951. 


K. Narayanaswamt Mudaliar for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


The Court made the following 
Orver.—This is a criminal revision case filed against the conviction and 


„sentence of the learned District Magistrate of Tirunelveli in C. C. No. 249 of 1951, 


- and confirmed by the learned Sessions Judge of Tirunelveli in'C. A. No. 51 of 1952. 


The short facts are : On information received from P. W. 5, the Circle Inspector 
of Police, Tirunelveli town (P. W. 7), arranged for a raid of the premises bearing 
door No. 41, Kanagaraya Mudukku Street, Tirunelveli Town, which was said 
to be run as a brothel -by the accused in this case, on the night of i5th November, 
1951. The Circle Inspector (P. W. 7) was said to have been accompanied by the’ 
Sub-Inspector, Tirunelveli Town, and two, search witnesses, of whom P.W. 4, the 
village munsiff is one and another a constable. On reaching the southern end of 
Kanagaraya Mudukku Street, P.W. 7 is said to have met P.W. 2, thé trap witness 
in this case. This witness was asked by the Circle Inspector to go to the house of 





. 
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the accused and have sexual congress there with the accused and for this he is said 
to have been given a marked ten-rupee note. P.W. 2 states that he went to the 
house of the accused and found there the acaused and another woman Lakshmi 
Ammal. This P.W. 2 is stated to have known this accused for two years. On 
being questioned as to why he came there he stated that hg wanted to have inter- 
course with a girl there. The accused is stated to have figed up the engagement 
with Lakshmi Ammal for Rs. ro and taken the marked§currency note M.O. 1 
and kept it tucked up in her waist. Then the accused is stated to have told P.W. 2 
that he should wait for a little while as somebody was inside. While this P.W. 2 and 
Ambujam (accused) and Lakshmi Ammal were sitting there, the Circle Inspector 
(P.W. 7) the Sub-Inspector (not examined), she town village munsiff (P.W. 4) and 
another are stated to have come there. The Circle Inspector asked P.W. 2 where 
the currency note was and P.W. 2 is stated to have told the Circle Inspector that it 
was with the accused. The accused was questioned by thé-Circle Inspector and 
she produced M.O. 1 from her waist. It is stated that at that juncture another 
girl inmate of the house Lakshmikutti is stated to have come out from inside the 
kitchen portion with P.W. 3. From the upstairs the Prohibition Sub-Inspector 
(D.W. 1) who is also known to P.W. 2 is stated to have come out. P:W. 5 is stated 
to have also met the Circle Inspector when going out of the accused’s house and 
while the Circle Inspector was coming in from the South Car Street. The stories 
of P.Ws. 3 and 5 and D.W. 1 are as follows: P.W. 3 states that on the night in 
question he went to this house of the accused and paid Rs. 5 to this accused and 
had intercourse with Lakshmikutti, that when he was with her he heard a noise 
and came out and was questioned by the Police and saw the Circle Inspector being 
given by the accused not only a ten-rupee note referred to above but also five one- 
rupee notes which this witness is stated to have given the accused for the hire of 
Lakshmikutti. The version of P.W. 5 is that he is a ryot of Sikkalinarasayan 
village, 13 miles from Tirunelveli Town, and that on that night when he was coming 
from "his fields he saw the accused with two girls sitting in her house and he hired 
through accused one of the girls whose name he does not mention and whom he 
does not identify through accused for Rs. 10 and paid that Rs. 10 to her and that on 
getting out he met the Circle Inspector and told him what had happened. The 
story of D.W. 1 is that on the night he saw P.W. 3 going inside this house with a 
bag and that he suspected that P.W. 3 was carrying contraband liquor and followed 
him, that P.W. 3 told him that himself and his wife, whom he showed as Lakshmi- 
kutti, had come there after a cinema show tht he had no contraband with him 
and that he went upstairs to see if anybody was there and as there was no one there 
came down and met the Circle Inspector.’ This information is completed by the 
evidence of two-other witnesses, viz., P.W. 1 and P.W. 6. P.W. 1 testifies that 
he resides in ‘Tirunelveli Town and that the héuse bearing door Nos. 41 and 42 in 
Kanagaraya Mudukku Street belongs to one Pichaiammal and her daughter, that 
it has been left in his possession with a direction that he might let out the house 
on rent and adjust the rent against a sum of Rs. 150 borrowed by the house owners 
from him, that he let out the house to the accused, that he subsequently under- 
stood from others that she was running a brothel and he thought of asking her to 
vacate the house and before he could do so this case was,charged. P.W. 6 spoke 
in examination-in-chief of his knowing that this house was being run as a brothel 
by this accused and in cross-examination his evidence degenerated into rank 
heresay. , 

“The accused has been in that street for six months. Two months ago she occupied her present 
house. I have not found male visitors therë . . . . . Ihave not visited the house of accused. 
T have only heard about her.” : 


The case for the accused is that she is being kept by a Police Constable and 
that it is he who has taken on rent the house in question, that she has not been running 
a brothel, that P.W..2 has taken a loan of Rs. 20 from her, that there has been 
ill-feeling about its non-return that P.W. 3 is keeping a girl called Pappa and 
running a brothel, that he (P.W. 3) is giving false evidence to oblige the Police that 
P.W. 4, the village munsiff, is a stock Police witness in cases of this nature and tha, 
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he knows full well that she is being kept by a constable of Panavadali station and 
that the house has been taken by him on rent and that P.W. 6 is a visitor of Pappa’s 
brothel run by P.W. 3 and he is giving evidence to oblige P.W. 3 and that she has 
been falsely implicated. I have already referred to the evidence given by D.W. 1, 
the Prohibition Sub-|nspector. : 


On this evidence bpth the lower Courts found that the prosecution has made 
out beyond reasonable doubt a case under section 5 (1) and section 8-A (1) of the 
Suppression of Immoral Traffic Act V of 1930. . - : 


Section 5 of the Act lays down that any person who keeps og manages or acts 
or assists in the management of a brothel shall be punishable under the said section. 
The word “ brothel” is defined in section 4 (a) as meaning any house, room, or 
place which the occupier or person in charge thereof habitually allows to be used 
„by any other person for the purpose of prostitution. Section 4 (e) defines prosti- 
tution as promiscuous sexual intercourse for hire. Section 8-A deals with punish-, 
ment for living on the earnings of prostitution. It states that any person not below 
the age of 18 who knowingly lives, wholly or in part, on the earnings of the prosti- 
tution of another person shall be punished, etc., etc. 


Therefore we have got to see whether the requirements of these sections have 
been. fulfilled in this case and secondly, whether the residual evidence of the trap 
witness P.W. 2 is that of an accomplice and requires corroboration. 


In order to fulfil the requirements of section 5 there must be a house, room or 
place and secondly the occupier or person in charge thereof must habitually allow 
it to be used by any other person for the purpose of prostitution. In this case the 

. first condition is fulfilled. But when in regard to the occupier or person in charge 
‘thereof, the evidence is not satisfactory. P.W. 1 was undoubtedly letting out the 
house knowing that it was used for purposes of prostitution. His story that he 
came to suspect it only before the Police raid cannot be believed. On the other 
hand the owners of the place who are women knowing the purpose for which it 
was going to be let have undoubtedly entrusted it to a man of despicable character 
like P.W. 1. But merely letting rooms to prostitutes or collecting rent from them 
is no offence : Kamboo Bera v. Emperor’. See also Emperor v. Nandivada Visweswararao*. 
A landlord who has let his house for occupation of a tenant cannot be said to be 
“in charge” of the house and cannot be convicted: Venkateswararao v. Emperor®. 
The owner of'a house doing his bef to get rid of the prostitute is not punishable : 
Baburam v. Emperor*. It would be different if the lessee sub-letting the rooms .to 
prostitutes collects rent daily by sitting outside and actively associates himself 
with the business of the brothel. Then a conviction would be proper. (ibid.)? 
Therefore P.W. 1 has not committtd any offence. We-have got to-see therefore 
whether the accused was the occupier-or person in charge thereof. In regard to 
this we have the case of the accused put by her in cross-examination and admitted 
‘by P.W. 4, the village munsiff, that she is beirig’ kept by a Police constable of 
Panavadali station and, that it was that Police constable who had taken the house 
on rent and that on the night in question he was sleeping in the verandah of the 
house and he was questioned by the Circle Inspector. This Police constable has 
not been examined and the reasonable inference to draw is that if hé had been 

- examined the case for the accused: would have stood substantiated. The lessor 
P.W. 1 does not produce any receipt or any other thing to show that the house is 
being let to the accused and net to the Police constable. It might be pdinted out 
that though the house might have been rented out by the constable this accused 
might be considered to be the occupier or person in charge thereof. But mere 
occupation or being in charge in not sufficient. It has to be further proved that 
this place was being habitually allowed to be used by other persons by this accusedill 
for the purpose of prostitution. In order to constitute a brothel the place must be 
-resorted to by persons of both sexes for the purpose of prostitution who are strangers 
CCE, 

I. (1 2 C.W.N. 195. 3. : Š 7 
os alk MWN. aor 4. A.LR. 1934 Lah. 619. 
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to the occupancy: Emperor v. Versimal Bahagiomal! referred to in Mt. Rahto 
v. Emperor?, Otherwise, as for instance, where the brother of the accused 
* and the brother’s wife were living in the accused’s house and the brother’s wife was 
practising prostitution, held that the house di& not constitute a brothel within the 
section and that the accused was not a brothel-keeper. ,(Ibid.) Brothel-keeper 
availing himself of the supply of procuress is guilty of apetment. The brothel- 
“keeper facilitates the prostitution and contemplates it: Egiperor v. Vithabai Sukha®, 
The mere fact that the accused is the owner of an undiyiled half of the house in 
«which her daughter was leading the life of a prostitute dots not amount to abetment 
of the offence under section 6 (1) of the Bengal Act: Padamani Dasee v. Emperor4. 
In this case we have no tangible or satisfactory evidence of this house being used 
as a brothel before the date of the raid. Iam not saying that the werd “ habi- ` 
tually ” would connote a long period of time. Residence for about four days in a 
brothel would constitute “ living in” a brothel. The whole purpose of the legis- 
lation would be frustrated if temporary residence is excluded from the operation 
of the Act. Hemangini Dasi v.°King-Emperor®. In this case an attempt was made 
to show that this place was being habitually used as a brothel. But what does the 
evidence amount to? P.W. 7, the Circle Inspector, frankly states that he came 
to know that this place is being run as a brothel only on 15th November, 1951. 
There was no previous watch képt on the place to justify the inference that it was 
being run for sometime at least as a disorderly house. P.W. 6’s evidence is a rank 
hearsay and worth nothing. P.W. 5 speaks to his visiting the brothel for the first 
and the last time only on the date of the raid and even at that his evidence is found 
to be untrustworthy. I do not believe for a moment that this petty ryot would 
have gone to a prostitute paying Rs. ro for the first and the last time on that day. 
On the other hand the cross-examination shows that this P.W. 5 is a creature of 
P.W. 3 who seems to be a rival brothel-keeper who has got to be in the good 
graces of the Police. P.W. 4, the village munsiff, does not know anything about 
the prior conduct of the accused or this house and in fact I have already shown 
how he agrees that constable of the Panavadali police station was lying on the 
outer verandah that night and that the Circle Inspector talked to him and he has 
not the courage to deny what was suggested to him, viz., that the Police constable 
informed the Circle Inspector that the accused was his wife and the house was his. 
P.W. 3’s evidence is shown to be false by the evidence of the Prohibition Sub- 
Inspector D.W..1. It is clear from the evidence of D. W. x that this man had come 
to the house-for that night with that Lakshmjkutti and the suggestion put to him 
in cross-examination that he is running a brothel and keeping the girl called Pappa 
seems to have a substratum of truth. The trap witness of course pretends that the 
went to house of this accused for the first and the last time on that day. He agrees 
however that he knows this accused forthe last two years and that he does not owe 
her Rs. 20. On this it follows that out of the two girls who were said to have been 
with this accused that night Lakshmi Ammal was merely’ sitting with this accused 
and as regards the other Lakshmikutti the explanation of D.W. 1 is already there. 
The only residual evidence supported by the marked currency note is that of P.W. 2. 
On this evidence it cannot be said that it has been satisfactorily proved by the 
prosecution that this accused was the occupier or person in charge of this house 
and that she was habitually hiring out other persons for the purpose of prosti- 
tution and which are pre-requisites for convictions under sections 5 (1) and 8-A. 
Manomani Ammal v. Emperor’. The mere fact that a person is an inmate of a 
brothel does not warrant her conviction under section 5 (1): ,In re Pappa’. It 
requires something more than being a mistress as is proved to be the case in the 
case of Lakshmikutti and Kutti Chettiar and something less than being a public 
prostitute. Having a stray paramour would not constitute a woman a prostitute : 
Emperor v. Lalaya*. In the case of a public prostitute she must be a woman who 
a en a i ee A 
1. 65.L.R. 224. (1926) 30 C.W.N. 768. 
2. A.LR. 1925 Lah. 146. (1940) M.W.N. 529. 


3. A.LR. 1928 Bom. 936. G A.LR. 19599 Mad. 468 : 1939 M.W.N. 410. 
4. (1932) LL.R. 59 Cal. 1260. A.LR. 1929 Bom. 366. a E 
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usually and» generally offers her person to sexual intercourse for hire and who 
openly advertises and acknowledges her occupation by word of mouth, deportment 
or conduct: Municipal Committee, Delhi v. Mt. Motijan1, Sundarlal v- Emperor? and 
Motijan v. Municipal Committee, Delhi®. 

I have just now mentioned that the residual evidence to bring home the 
offence to this accused \s that of the trap witness P.W. 2. In his case we brave got 
to see whether a trap Witness is an accomplice and secondly whether the evidence 
of that “accomplice” retuires corroboration and to what extent. The term “accom- 
plice ” is not defined in the statute. The Evidence Act itself is silent on the meaning 
of the word. The Penal Code does not even refer to it. The Criminal Procedure 
Code does not pretend to define it ; 3, it ‘merely refers to the term “ accomplice ” 
in the marginal note to section 337, which reads thus: “ Tender of pardon to 
accomplice.” a 

Therefore we have to look to the case-law on the subject for the definition 


of the term “ accomplice.” An accomplice is a person who has concurred in the 


commission of an offence : per Maule, J., in R.°v. Mullinst. The new Oxford 
Dictionary says that “ accomplice’ may, be spelt as “a complice ” meaning a 
partner in crime, an associate in guilt. The term “ accomplice” signifies a guilty 
associate in crime; or when the witness sustains such a relation to the criminal 
act that he could be jointly indicted with the accused, he is an accomplice ; per 
Subramania Aiyar, J., in Ramaswami v. Emperor”. This definition is based upon 
U. S. v. Neverson® and White v. Gom”. The Patna case of Kailash Missri v. 
Emperor’, the Oudh case Jagannath v. Emperor®, and the Sind case of 
Chetumal v. Emperor’® have adopted this definition of accomplice. The word 
“accomplice” means a guilty associate or partner in crime, or who, in some 
way or other is connected with the offence in question, or who makes admission 
of facts showing that he had a conscious hand in the offence ; Jagannath v. R.11 ; 
R. v. Burn!?. The word “accomplice” has been held also as so wide enough as to 
include persons who are known to English law as accessories after the fact: 
Ismail v. Emperor1*. But every participation in a crime does not make a person an 
accomplice and it depends upon the nature of the offence and the extent of the 
complicity of the witness in it. There is one class of witnesses who go by the various 
names of informants, spies, detectives, decoys, agents provocateurs and trap 
witnesses who by general consensus of decisions now do not fall under the category 
of accomplices. . 

This position has been arrived et in a long series of decisions the principles: of 
which I shall summarise below in the next paragraph. It is enough to point out 
here that the leading cases are those of the Privy Council: Bhuboni Sahu v. The King1* 
and Mahadeo v. King1®, and the Madras cases of Ramaswami Goundan v. Emperor®, 
Satiarkhan v. Emperor+®, Venkadu v. Eneperor*”, Venkatiah v. Emperor’®, M.K. Thiagaraja 
Bhagavathar v. Emperor+®, In re Vyasarao??, Muthukumaraswami v. Emperor®1, Emperor 
v. Nilakanta®?, Rajagopal v.. Emperor?*, Paramban Mammadu v. King,**, the Calcutta 
cases of Hafizuddin v. Emperor®®, Narain Chandra v. Emperor®®, Nural Amin v, Emperor’, 
Alimuddin v. Queen-Em{ ress?8, and Dhanapatide v. Emperor?®, and the Bombay case of 





1. ADR. 1930 Lah. 824. 15. AIR. 1936 P.C. 242. 
2. ALR. 1932 All. 26. 16. (1938) M.W.N. g62. 
3. ALR. 1926 Lah. 461. 17. A.LR. 1939 Mad. 266. 
4. 3 Cox, Cri. 756. 18. (1937) Mad. Cr.C. 27. 
5. (1903) 14 M.L.J. 226: I.L.R. 27 Mad. 19. (1946) 1 M.L.J. 42. 
271. 20 (1911) 21 M.L.J. 285. 
6. 14 Century Dig. Col. 1279. `’ 21. (1912) LL.R. 35 Mad. 397 (F.B.). 
7. 14 Century Dig. Col. 1280. 22. (1912) 22 M.L.J. “fot 
8. AIR. 1931 Pat. 105. ` 23. (1943) 2 M.L. 
9. A.LR. 1942 Oudh 221. 24. (1949) M.W.N. en (1949) 2 M.L. J. 544. 
to. A.L.R. 1934 Sind 185. 25. AIR. 1934 Cal. 678. 
11. (1941) LL.R. 17 Luck. 516. . 26. AIR. 1936 Cal. r01. 
12. : (1909) 1: Bom. L.R. 1153. 27. A.LR. 1939 Cal. 335. 
13. ALR. 1947 Lah. 220. 28. (1895) LL.R. 23 Cal. 361, - 
ALR. 1946 Cal, 156, 


14. Eao) 2M.LJ. 194: LR, 76 LA. 147 39- 
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Papa Kamalkhan v. Emperor, and the Nagpur case’ of Ghude v. Emperor®, and the 
Oudh case of Jagannath v. Emperor®, and the Lahore case, of Ismail v. Emperor* 
and the Patna case of Kailash Missir v. Emperor®. 


The propositions which are deducible from these Indian cases are as pointed 
out by Mr. Y. H. Rao in his the Law of Accomplices and Apffovers, 1951, as follows : 
The principals as defined in sections 34 to 38 and 149, Andian Penal Code and 
abettors as defined in sections 107 and 108 of the Indian Henal Code are the only 
classes of accomplices contemplated under the Indian Law and there can be no 
direct or indirect concern in or privity to an offence outside the said provisions. 
An accessory after the fact, pure and simple who is not in any way concerned in the 
original offence cannot be classified as an accgmplice under the Indian law, whatever 
be the position under the English law. There can be valid exceptions to the rule 
however as in the case of a subsequent possessor of a stolen property who may be an 
accomplice Witness against the thief, even if he is an accessory after the fact within 
the meaning of the expression, for illustration (a) to section 114. of the Evidence 
Act permits presumption of theft from subsequent possession. The rule that an 
accomplice must sustain such a relation to the criminal act that he could be jointly 
indicted with the ascused is subject to various modifications. It is not necessary 
that the accomplice (as a witness) should so unreservedly confess to his complicity- 
in the crime charged that in strict legal propriety he brings himself within the grip 
of thelaw, and, if he is tried for it, he could be convicted of it out of his own mouth. 
It is sufficient if, by his admissions of fact or conduct or both in the light of the 
‘surrounding circumstances, he lays himself open to grave suspicion that he had a 
conscious hand in the offence or was at least a consenting party to it, though the 
same may not be sufficient for his conviction if jointly tried along with the accused. 
Nor is it necessary that the accomplice should be capable by law of committing the 
offence, and, if so capable, should be punishable at law for his or her complicity. 
Capability by law of committing an offence and liability at law for punishment 
for an offence are considerations developed by the authors of the Penal Code 
mostly on grounds of public policy and not as necessarily negativing mens rea in 
respect of acts covered by such considerations. A reasonable suspicion of mens rea 
in respect of an alleged crime is the test of complicity of the accomplice in it and 
the measure of the untrustworthiness of a witmess shown to be an accomplice is 
not in the least affected by considerations of the capability by law of committing 
the offence or the liability at law for punishment thereof, so that a course of relevant 
conduct prior to the crime alleged may welt constitute a witness an accomplice 
especially in sexual offences. There may be valid exceptions to the part of the 

. rule requiring in effect a finding of suspected complicity before a witness could be 
treated as an accomplice, such as in a case of rape where consent is a valid plea 
and therefore, in the absence of anything independent tehding to negative consent, 
the issue on the accomplice character of the prosecutrix begs the very issue on the 
guilt of the prisoner. Paradoxical though it may sound; there may be an accom- 
plice to.an act which may ultimately be found to be no offence at law. The reason- 
able and desirable course in such a case would be to proceed on the tentative footing 
that the prosecutrix was an accomplice. There may also Me valid exceptions to the 
part of the rule requiring in effect the accomplice to be indictable jointly with the 
accused for the crime with which the latter is charged, such as in a case of theft, 
or receipt of stolen property with knowledge, where the law creates such a relation 
between the original and the subsequent crimes that both the offenders are jointly 
triable for their separate offences or for both in the alternative. Where the alleged 
receiver and the thief are not jointly tried each may be an accomplice witness against 
the other. The fact that a person is motivated by a lofty object is no reason when 
he suggests or institutes the commission of an offence to remove „him from the 
category of accomplice though it is so in the case of mere informants, spies or detec- 
tives who pretend to concur in the commission of the crime without suggesting or 





1. A,I.R. 1935 Bom. 290. 4. ALR. 1947 Lah. 220. 
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initiating the commission of the crime. Then where participation of an individual 
in a crime is not voluntary but is the result of pressure and the element of mens rea 
is entircly absent, he cannot be classified as an accomplice for he would then be — 
a guilty participant in the crime arfi this also saves the trap witness from being 
classified as ae oY Finally, the law of acconiplice’s evidence does not 
recognise “ practically accomplice ” or “ more or less accomplices ” and “ that all 
persons coming within pe category of accomplices cannot be treated as being on 
the same footing ” and Which expressions are all due to confusion of thought. In 
every case the Judge has got to decide as a preliminary issue whether a given witness 
is or is not an accomplice and if he is an accomplice it is well established that there is 
no justification to record a conviction on the uncorroborated testimony of an accom- 
plice in the absence of special’ or exceptional facts of the nature of the two further 
illustrations to illustration (b) of section 114 of the Indian Evidence Act. The 
extents of the corroboration should be as laid down in R. v. Baskervilie1, even if the 
given witness is not an dccomplice the Judge bearing in mind that these trap witncsses 
are not unoften dangerous and unreliable witnesses should scrutinise their evidence 
with great care and their testimony must succeed or fail on their own inherent 
strengths er inherent infirmities. 


The well-settled law now’based upon a long line of decisions is that the evidence 
ofspy, detective decoy or agent provocateur who sets a trap cannot be clubbed as that 
of an accomplice requiring corroboration. This position has not been arrived 
at without judicial protests now and then. The earliest decision is Queen-Empress v. 
Favecharam®. It was Held there that the act of detective, in supplying marked. 
money for detection of a crime cannot be treated as that of an accomplice ; but 
the -action of a spy and informer in suggesting and initiating a criminal’ offence 
is itself an offence, the act not being excused or justified by any exception in the 

‘Indian Penal Code. This decision was considered and sharply differed from in 
Emperor v. Chaturbhuj Sahu®, In that case an Excise Deputy Collector deputed B 
to purchase cocaine from the accused and B purchased it with money supplied 
by the Excise Sub-Inspector and handed the same over to the Deputy Collector. 
The accused was tried for illicit sale of cocaine. B in his evidence deposed to the - 
purchase of cocaine from the accused under instructions from the Excise Deputy 
Collector, who stated that he gave such instructions and received the cocaine from 
him. The accused was convicted upon the uncorroborated testimony of B. Held, 
that B was not an accomplice and the conviction was good. : 


The learned Judges Holmwood #nd Doss, JJ., reviewed the following English 
decisions. In Rex v. Despard*, where the accused was tried for high treason, Lord 
Ellenborough in his summing up to the jury said: 


“ But there is another clasg of persons which cannot properly be considered as coming within 
the description or as partaking of the crimmal contamination of an accomplice ; I mean persons 
entering into communication with the conspirators with an original purpose of discovering their 
secret designs and disclosing thefn for the benefit of the public. The existence of such original 
purpose on their part is best evinced by a conduct which precludes them from ever wavering in or 
swerving from the discharge of their duty, if they might otherwise be disposed so to do.” 


In Reg v. Dowling®, in which the accused was tried on a charge of treasonable 
conspiray, the Central Criminal Court held that a person who enters into a cons- 
piracy for the sole purpose of detecting and betraying it does not require confir- 
mation as an accomplice, although his evidence should be received by the jury 
with caution. In his summing up to the jury, Erle, J., adverting to the particular 
witness, said that : í 


“ although he had been designated as spy or a traitor and an accomplice, if his object in entering 
into the confederacy was not to deceive or entrap any one, but to serve his country, he was entitled to 
praise instead of censure. If he only lent himself to the scheme for the purpose of convicting the 
guilty, he was a good witness, and his testimony did not require confirmation as that of an accomplice 
would do ; he was not an accomplice, for he did not enter the conspiracy with the mind of a co-cons- 
pirator, but with the intention of betraying it to the police, with whom he was in communication.” 

1. L.R. (1916) 2 K.B. 658. 4. 28 How. State Trials 346. 
2. (1894) LL.R. 19 Bom. 363. 5. 3 Cox. G.C. 526. . 
3. (1910) I.L.R. 38 Cal. 96. i 








11] AMBUJAM AMMAL, Jn re (Ramaswami, 7.). 57 


- In Reg v. Mullins!, the Central Criminal Court held that a person employed by, 
Government to mix with conspirators and pretend to aid their designs for the pur- 
pose of- betraying them does not require corroboration as an accomplice. Maule, J., 
in, his direction to the jury, distinguished between two classes of witnesses. As 
to one class he said : . ’ 

they were persons who understanding, as they say, that there were dangerous designs 
entertained by certain Chartist Societies, joined the meetings, and pyetended to sympathise with the 


views of the conspirators, in order that they might communicate theif designs to Government. They 
joined the scheme for the purpose of defeating it, and may be called spies.” 


As to the other class, he.said : 


* “on the other hand, they were really Chartiste concurring fully in the criminal designs of the 
‘rest for a certain time, until getting alarmed, or from some other cause, they turned upon their 
former associates, and gave information against them. These persons may be truly called accom- 
plices. Now as to spies, I know of no rule‘of law which declares that their evidence requires confirm- 
ation, nor any rule of practice which says-that juries ought not to believe them.” 


_ Later on, the learned Judge thus stated the reason for this distinction, 


“An accomplice confesses himself a criminal and may have a motive for giving information, as it 
may purchase immunity for his offence. A spy, on the other hand, may be an honest man, he may 
think that the course he pursues is absolutely essential for the protection of his own interests and those 
of the society ; and if he does so, if he believes that there.is no other method of counteracting the 
dangerous designs of wicked men, I can see no impropriety in his taking upgn himself the character 
of an informer. The Government are, no doubt, justified in employing spies ; and I do not see that 
a person so employed deserves. to be blamed if he instigates offences, no further than by pretending 
to concur with the perpetrators,” = 


This case was followed by the Court of Criminal Appeal (Lord Alverstone, L.C.J., 

and Bigham and Walton, JJ.) in Rex v. Bickley2, where the prisoner was convicted 

under 24 and 25 Vict., Ch. 100, section 59 of having unlawfully supplied a noxious 

thing to a woman with intent to procure her miscarriage. The woman, who was 

not pregnant, acted under police instructions in order to trap the prisoner. It 

was contended on appeal that there was misdirection, as no warning had been given 

to the jury and that they should regard the evidence of the woman to whom the’ 
drugs had been supplied as that of an accomplice. .The Court held that : 


“ the fact that the woman was a police spy in no way invalidated her evidence, nor must her 


evidence be regarded as that of an accomplice ”. 
And proceeded to affirm that 


_ ‘as the law stands at present, it seems cstaQlished that a police spy docs not need corrobo- 
ration.” , 
The learned Judges also referred to a series of American decisions holding 
that one who as a spy or detective associates with criminals solely for the purpose 
of discovering and making known their cripņes and who acts throvighout with this 
purpose and without any criminal intent is not an accomplice and that it is im- 
material that he encourages or aids, the commission of the crime. The rule laid 
down in Rex v. Despard®, has been followed in a long and uniform current of decisions 
_in America where it has been held that one who as a spy or a detective associates 
with criminals solely for the purpose of discovering and making known. their crimes, 
and who acts throughout with this purpose, and without any criminal intent, is not 
an accomplice, and it is immaterial that he encourages or aids in the commission 
of the crime. See State v. Mckean*, State v. Brownlee®, Wright v. State®, People v. 
Polangor’, People v. Earrell®, Commonwealth. v. Downing®, Commonwealth v. Baker+, 
State v. Baden+4, People v. Noelke+*, Campbell v. Gommonwealth**, O’Grady v. People** 
and Grimm v. United States*. 


— 





4 Gray 29. 
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4. 36 Iowa 343 : 14 Am. Rep. 530. 12. 94 N.Y. 137. ` i 
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The learned Judges laid the following two ratio in regard to the assessment of 
-evidence in such cases. ` l 

“ Though the testimony of a spy docs not stand in need of corroboration, in order to be acted - 
upon, it is entirely for the Judge of fact to deeide in each particular case what weight he will attach 
to this kind of evidence the question depending upon the character of each individual witness.- It 
may sometimes be difficult to ¥raw the line of discrimination between an accomplice and a pretended 
confederate, such as a detective, spy or decoy ; but we think, that the line may be drawn in this way : 
if the witness has made himselfjan agent for the prosecution, before associating with the wrongdoers 
or before the actual perpetration of the offence, he is not an accomplice ; but he may be an accomplice 
if he extends no aid to the prosecution until after the offence has been committed.” ; 


In Koganti Appayya v. Emperor?, it was held: that : 


“the motive of the person who instigates the commission of a crime is not the only determining 
factor to conclude whether the instigator is an accomplice or not. In other words, even if the object 
of the person who instigates another to commit a crime is to catch him in the act of committing, the 
crime, instigation by him nevertheless amounts to abetment of the offence, and the abettor must be 
regarded as an accomplice when the object of the instigation, is to make the offender commit the 
offence, and the person who was instigated actually commits the offence. Even though such a person 
may not be regarded as an accomplice in the strict legal sense of the word, nevertheless the evidence 
of such person or persons should be viewed with caution. Where, therefore, the substantial charge 
against the accused is conspiracy to sell counterfeiting materials (to persons employed by the Criminal 
Investigation Department for detection of offences) the witnesses set on detectibn come under the 
category of accomplices and their evidence cannot therefore be accepted or acted upon in the absence 
of material corroboration.” a ase 


The Nagpur cases of Mahanlal Moolchand v. Emperor*.and Govinda Balaji v. . 
Emperor®, are on the same lines as Emperor v. Chuaturbuj Sahu*, Similarly are the Oudh 
case Bhuvaneswari Persaud v. Emperor®, and the Lahore case of Mangatrai v. Emperor’. 
Even in Madras, Panchapakesa Aiyar, J., has struck the same note in In re-M. S. 
Mohiddin’, wherein he has held that where traps are set not to initiate crimes, ¢.g., 

eto tempt a man to take a bribe when he never solicited directly or indirectly but to 
expose crimes and criminals, a trap is wholly laudable and admirable and adopted 
by every country without the least criticism of any honest man and that the officers 
taking part in the trap and the witnesses to the trap would in no sense be accom- 
plices. The Mysore High Court has followed these decisions in Basheeruddin Ahmed 
v. Govt. of Mysore®, citing with approval passages from Russell on Crimes and 
Misdemeanours, Vol. 2, page 2136, 1923 Edn., Halsbury’s Laws of England, Vol. 9, 
page 222, and Taylor on Evidence, Vol. 1, 1920 Edn., page 970 fully supporting 
this view point of trap witnesses being accomplices. 


The Orissa decision of King v. S. NI Singh Rai’, points out that the evidence of a 
‘spy does not stand in need of corroboration either as a principle of law or as a funda- 
mental rule of practice necessary for safe administration of justice. It is always for 
the Judge to decide whether it 1s safe to rely and act upon a decoy witness. Each 
case depends upon its own merits. His partiality for the prosecution is a factor 
which can hardly be ignored. The character, position in life, and the social standing 
of the witness would go a great way in helping the Judge to appreciate his evidence. 


In such cases it has also to be borne in mind that’for instance, a false charg ce’ 
of gambling or soliciting i$ very easy to frame. So, as pointed out in Emperor v. 
Harilal Gordhan°, in a great many such cases the police agents are as a rule unreliable 
witnesses. It is always in their interest to secure a conviction in the hope of getting 
a reward. Therefore, such evidence ought to be received with great caution and 
should -be closely scrutinized. But to hold that such evidence ought not to be 
admitted in Courts of law would be to deprive the authorities of their weapon in 
securing’ the observation of: enactments like the, Excise Act or Suppression of 
Immoral Traffic Act, etc. Therefore, the evidence of such witnesses should not 
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be disbelieved only because of their role but should be tested and succeed or fail 
by reason of their own inherent strength or weakness : In re Ramprasad! : 


In this connection owing to the increasing uses of these decoy witnesses owing 
to the multiplicity of: special enactments, Which are coming into force connected 
with controls and rationing, Magistrates and Judges are Becoming more restive and 
tend to brush aside such evidence as ipso facto worthless. In fact in a recent decision 
Brannan v. Peek®, Lord Goddard, G.J., made severe opservations in disapproving 
the practice of police officers themselves committing offences in order to obtain. 
evidence of offences by other persons. The learned Chief Justice remarked : 


“ If the Police authorities have reason to believe that offences are being committed in a public 
house that is to say: taking bets, it is right that they should cause watch to be kept by detective officers, 
but it is not right that they should instruct, allow or permit a detective officer or constable in plain 
clothes to commit an offence so that they can say that another person in that house committed an 
offence.” 


But unfortunately as pointed out above owing to the increasing nature of the special 
enactments and the impossibility of procuring evidence in any other way and the 
paramount necessity of putting down offences of this kind, the use of trap witnesses, 
has become widespread and indispensable and Courts have got to do their duty by 
not brushing’ that evidence aside as ipso faclo tainted and worthless but submit 
it to close scrutiny, separate the truth frorh the falschood and base its conviction 
upon reliable testimony. 


So far as this country is concerned the employment of spies, agents provocateurs 
and trap-witnesses is in accordance with the best traditions of Hindu and Muslim 


statecraft. I have dealt elsewhere at length with this aspect of administration of , 


‘justice in pre-British India (Magisterial and Police Guide, Vol. I, M.L.J. Office). 
It is enough to point out here that our historical literature is replete with references 
to the employment of such agents. Both the Epics of Ramayana and Mahabharata 
give extensive directions’ for the employment of such agents in the detection of 
offences and the promotion of justice. Then coming to the age of law-givers, 
Dharma Sastra, Arta Sastra and Sukra-Niti devote separate chapters in regard 
to the employment of such secret agents. In the dramatic literature of the Gupta 
period the spy or the police agent is one of the important characters on the stage. 
The South Indian Kings and the Vizianagar Emperors extensively made use of 
such an agency in the maintenance of law and order and for the booking of offenders. 
These traditions, strengthened by the foreign experiences of the Muslims, continued 
in the administration of Sultanates of Delhi arid Deccan and of the Moghuls. 


It is enough if we extract here the information given in the Arthasastra and the . 


Tamil Sacred Kural which are considered to be the most reliable expositions of 
_ Hindu statecraft. The following is the etract from the Early History of Bengal 
by F.J. Monahan, I.CS. : p 


“ For the prevention and detection of crime extensive use is made of spies, who in some cases 
act as agents provocateurs. The Collector-General (Samahartar) it is said, should employ throughout, 
the country spies disguised as holy men (siddha) ascetics (tapasa) friars (Pravrajita), vagabonds, bards. 
jugglers (kuhaka) mystics (pracchandaka), astrologers (Kartamlika) fortune-tellers (Naimittika), Sooth- 
sayers (mauhurtika) physicians, lunatics, the dumb, the deaf, idiots, the blind, traders, artists. artisans, 
musicians, dancers, vintners, confectioners, and sellers of cooked food. These men should make 
inquiry as to the character of villagers and adhyakasa (i.e. private persons and officials of different 
departments). Ifa person is suspected of evil conduct, a suitable spy should be told off to shadow 
him. If the person suspected be a judge or commissioner (pradesir), the spy should say to him : 
““ My friend, so-and-so, has had a charge or claim brought against him. Please get him out of trouble, 
and accept a sum of money.” If the other agrees to the proposal, he may be denounced for corruption 
and banished. Or aspy may say to a gramakuta (village head ?) or adhyakasa : * This wealthy man of 
bad character has got into trouble. Let us take advantage of it to deprive him of his wealth.’ Ifthe 
official so approached agrees to.the proposal, he may be denounced for extortion and banished. 


A spy pretending to be implicated in a case, may tempt people with money to give false cvidence. 
If they yield to the temptation they may be banished as false witnesses. d 


a MIIMA 
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A person suspected of enamouring women by means of charms and spells may be offered money 
by a secret agent to gain the affections of some woman with whom the agent professes to be in love; $ 
if the former agrees, he may be denoûnced as a sorcerer and banished. 


Similarly, a man suspected of poisoning may be offered money by a spy to poison some one 
and, on his accepting, be banished as a poisoner. 


Where a man is suspected of making false coin by reason of hif purchases of metals and alkalis 
and implements such as bellows, pincers, and stamps, and of his clothes and hands being soiled with 
ashes and smoke, a spy may enteg his service as an apprentice and then denounce him} and he may 
be expelled. 


For the special purpose of entrapping young men inclined to commit robbery and adultery, spies 
are to be employed who profess to be able, by means of a spell to escape capture, to disappear from 
view to open closed doors, or to enamour women. They will entice the young men to a village and 
there, after pretending to.open doors of houses and@cause the guards to fall asleep by means of incanta- 
tions, introduce the young men to women personating other men’s wives. Then the youths may be 
instructed in the art of incantation, and encouraged to test their power of plundering houses of arti- 
cles previously marked. ‘They may be arrested, either in the act of plundering, or afterwards while 
selling or mortgaging, the marked property, or when they have been intoxicated with drugged liquor. 
When they have been arrested, information may be obtained from them about their past. Bye and 
their associates. 


By similar devices, detectives, posing as experienced thieves, shal] associate with thieves and cause 
them to be arrested.” Be 


The following verses from the sacred Kural show the extensive use of these 
agents : 


nug Espionage, and the invaluable science of sovereignty, these two are rightly looked upon as the 
eyes of the sovereign (581). 


He is a spy-who passes for an ascetic or a devotee, enters all places, leàrns all secrets and 
never betrays himself whatever is done to him (586). 


Confirm the truth of what is given by‘one spy by that which is aver by another (588). 


Lét them be so handled that one spy does not know another ; ‘consider that as truth which 
three spies agree in saying (589). 
( heer reward the spy to the knowledge af others ; if you do so, he will betray the sccret to others 
590 

To sum up the foregoing evidence. We find that the requirements of sec- 

tions 5 (1) and 8-A (1) of the Suppression of Immoral Traffic Act have not been 
made out by the evidence of any of these witnesses excepting the trap-witness P.W. 2 
and the evidence of that witness is not that of an accomplice and does not require 
corroboration and can be made the basis of the conviction provided it is thoroughly 
reliable. On the other hand, in this cfse' the evidence of that trap-witness shows 
that little reliance can be placed on him because he is found to be a creature of P.W.3, 
and his version as to how he came to meet the Gircle Inspector and lend himself’ - 
to unravel the offence is incrédible and his evidence is contradicted by that of 
D.W. 1. In regard to the recovery of the marked currency note, there are two 
versions, viz., that of P.W. 2 that he gave the money to the accused for the purpose 
of hiring Lakshmi Ammal and the version of the accused that the money was part 
payment towards a loan due. from this P.W. 2, coupled with the fact that beyond 
giving the money nothing further has happened. Therefore, the evidence of this 
trap witness subjected to scrutiny; is not found to be so reliable as can be made the 
basis of: a conviction. 


In the result, the conviction and sentence of the learned District Magistrate 
of Tirunelveli and ‘confirmed by the learned Sessions Judge of Tirunelveli are set 
aside and the accused is acquitted. 


K.C. l Revision allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice RAJAGOPALAN AND Mr. Justice CHANDRA REDDY: 


C. G. Menon and another re .. Accused.* 


: ` : 6 
Fugitive Offenders Act (1881), section 14——Validity—Constitution of India, Articles 13 and 14-—If offended, 


By reason of Article 13 (1) of the Constitution of India a section in an enactment offending the 
said articlé is not struck out from the Statute book but no effect will’be given to any of its provisions 
in regard to a person claiming that his fundamental rights are affected thereby. Kesavan Madhavan 
Menon v. State of Bombay, (1951) 1 M.L.J. 370: (1951) S.C.J. 182 : (1951) S.C.R. 228 (S.C.) and 
observations of Subba Rao, J., in W.P. No. 568 of 1952 (unreported), followed. - 


Section 14 of the, Fugitive Offenders Act offen&s Article 14 of the Constitution of India in that it 
denies ‘‘ the equal protection of the laws within the territory of India,” that is, the laws relating to 
extradition and surrender of fugitive offenders and to that extent section 14 is void under Article 
13 (1) of the Constitution. $ 


Section: 14 of the Act is severable from the rest of Part IT of the Act. 


Section 14 of the Fugitive Offenders Act is inconsistent with the fundamental right of equal 
protection of the laws guaranteed by Article 14 of the Constitution and is to that extent void and 
unenforceable. 


Quaere.—Whether the Fugitive Offenders Act, 188], applies to India after 26th January, 1950, 
when India became a Sovereign Democratic Republic? =~ 


- Per Chandra Reddi, 7.—The necessity for a speedy trial cannot furnish a basis for valid and reason- 
* able classification under Article 14. of the Constitution. Speedy trial of offences may be the reason 
and motive for the legislation but it does not amount either to classification of offences or of cases. 


In some cases classification based on geographical contiguity may be a sound one and may not be 
hit at by the doctrine of equal protection of laws. But under the Fugitive Offenders Act, Part Il applies 
to the territory formerly known as British India (now Part A States) and the Indian States (now 
Part B States) being governed by the procedure-prescribed under Part I. If the extradition of a 
fugitive offender is sought from any part -ofa Part A State, what was designed comprehensively as 
British India prior to the establishment of India as a sovereign Republic, the procedure applicable 
is that prescribed in Part II of the Act, while if a demand for surrender of an offender is made to any . 
Indian State, now.included in the list of Part B States, different procedure, namely, the requirements 
of a prima facie case has to be followed. This classification is discriminatory. 


Case referred for the orders of the High Court under section 438, Criminal 
Procedure Code, by the Chief Presidency Magistrate, Egmore, Madras, in his 
letter R. O. C. No. 5885. of 1952 dated goth October, 1952. 


The Advocate-General (V. K. Thiruvenkatachari) assisted by the State Prosecutor 
(S. Govind Swaminathan) for the State. ` 


M. K: Nambiar, B. T. Sundararajan and GC. F. Louis for accused. 


The Order of the Court was made by 


Rajagopalan, .—Under section 432, Criminal Procedure Code as amended 
by the Codes of Civil. and Criminal Procedure Amendment Act (Act XXIV of 
1951), the Chief Presidency Magistrate, Madras, referred two questions of law to this 
Court : x ° i 


(i) Whether the Fugitive Offenders Act, 1881, applies to India after 26th January, 1950, 
when India became a -Sovereign Democratic Republic ; and 


Gi) Whether, even if it applied, it or any of its provisions, particularly Part II thereof, is 
repugnant to the Constitution of India and is therefore void and/or inoperative. 
The events that led up to this reference were set out in full in the ofder of the 
learned Chief Presidency Magistrate, which was appended to his reference. Mr. 
C.G. Menon and his wife, Mrs. Vilasini Menon, are Indian nationals. Mr. Menon 
is a Barrister-at-law. He was practising as an advocate’ and solicitor in the’colony 
of Singapore. Mrs. Menon, who was enrolled. as an advocate of the Madras 
High Court, lived with her husband at Singapore, and until recently she was a 





* Cr]. R. G. No. 1034. of 1952. 2oth February, 1953. 
(Case Referred No. 51 of 1952). ` : 
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member of the Legislative Council of Singapore. The Colonial Secretary of 
Singapore requested the assistance of the Governmentsof India for the arrest and 
return to Singapore of Mr. and Mrs. Menon under warrants issued by the Third 
Police Magistrate of Singapore. On 27th August, 1952, the Chief Presidency 
Magistrate, Madras, issued provisional warrants under section 16 of the Fugitive 
Offenders Act, 1881, for the arrests of Mr. and Mrs. Menon. Subsequently, on 
12th September, 1952, two warrants issued by the Third Police Magistrate of 
Singapore were produced before the Chief Presidency Magistrate by Mr. E. J. 
Linsell, Assistant Superintendent of Police, Singapore. On 16th October, 1952, 
Mr. Linsell produced before the Chief Presidency Magistrate three more warrants 
for the arrest of Mr. Menon and thirteen more for the arrest of Mrs. Menon, all 
of them issued by the Third Police Magistrate, Singapore. The offences alleged 
to have been committed by Mr. and Mrs. Menon were criminal breach of trust in 
respect of various sums of, money, abetment thereof and cheating. 


Meanwhile, on 4th September, 1952, Mr. and Mrs. Menon presented a petition 
to the Chief Presidency Magistrate, contending that.the charges against them had 
not been preferred in good faith, and that they were victims of political animosity. 
They pleaded that under the conditions that prevailed then in Singapore and .the 
political background of the charges, their return to Singapore was likely to result 
in a denial of justice. Mr. Linsell gave, evidence before the Chief Presidency 
Magistrate on 15th September, 1952 and.again on 13th October, 1952, to prove 
the identity of Mr. and Mrs. Menon with the persons for whom warrants of arrest 
had been issued by the Third Police Magistrate of Singapore, and to prove the 
authenticity of the warrants: Mr. Linsell was crsos-examined by the counsel for 
Mr. and Mrs. Menon. This was followed up by another petition presented by 
Mr. and: Mrs. Menon to the-Chief Presidency Magistrate on 15th October, 1952. 
It is not necessary to set out the several allegations of fact in that petition. Mr. 
and Mrs. ‘Menon contended that the Fugitive Offenders Act, 1881, was not appli- 
cable to India after 26th January, 1950, and that, even if it applied, it was repugnant, 
to the Constitution of India. It was after that, that the Chief Presidency Magistrate 
referred to this Court the two questions mentioned above. It should be more con- 
venient to refer to Mr. and Mrs. Menon as the petitioners in the rest of this judgment. 


In paragraph 31 of his order appended to the reference, the Chief Presidency 
Magistrate observed: ° s : ‘ 

“ No attempt has been made to place any material by way of deposition of witnesses etc., to 
establish a prima facie case with respect to the offences with which the Menons have been charged, 
so that if the rendition of the Menons depended on the establishment of a prima facie case, I will not 
have the slightest hesitation in discharging them,” 


The question of the liability of the petitioners to be returned to Singapore 
under the warrants issued by the Magistrate of Singapore has to be determined 
with reference to the provisions of Part II of the Fugitive Offenders Act, 1881. The 
petitioners were arrested in the first instance under the provisional warrants issued by 
the Chief Presidency Magistrate, Madras, under section 16 of the Fugitive Offenders 
Act, 1881. Eighteen warrants issued by the Magistrate of Singapore, had to be 
“ backed ” by the Chief Presidency Magistrate under section 13 of the Act. It 
was section 14 of the Act that empowered the Chief Presidency Magistrate to order 
the return of the petitioners to Singapore. Section, 14 of the Fugitive Offenders 
Act has to be read with section 19 thereof—see Muhammad Naina Maraikayar, In re}. 
It is, not, however, necessary to refer any further to section 19 to dispose of the 
questions that have been referred to this Court for answers. 


The validity of the Fugitive Offenders Act, 1881 (hereinafter referred: to as ` 
the impugned Act) forms the subject matter of the first question referred to this 
Court. The second question raises the issue of the validity of Part II of the Act. 
.It should be sufficient for the purpose of this case to restrict the scope of the second 





1. (1933) 66 M.L.J. 383 : I.L.R. 57 Mad. 259. 


i 
£ w 


Tq] C. C. MENON, Jn re (Rajagopalan, 7.). 63 


question to the validity of section 14, which is in Part II of.the impugned Act. The 
real question in these proceedings is not whether the petitioners as fugitive offenders 
are liable to be returned to Singapore undgr any provision of law, but whether 
they are liable to be returned under section 14 of the impugned Act. If, for any 
reason, section 14; is held to be invalid and inoperative as part of the law of India, 
the proceedings initiated before the Chief Presidency Magistrate for the return of 
the petitioners to Singapore must terminate, And, we are not called upon in the 
proceedings before us to provide for any other contingency. 


The main, objection to the validity of section 14 of the impugned Act is that 
it offends Article 14 of the Constitution of India and is therefore void under Article 13 
of the Constitution. If that objection prevails, it should be wholly needless to 
answer the first question, or even the second question as it has been framéd. I shall 
deal later: with the question, whether the declared invalidity of section 14. of the 
impugned Act would involve the determination of the question, whether Part II of 
the impugned Act must be declared void, and inoperative. 


It is well settled that, with the initial presumption heing in favour of the validity 
of a statute, investigations of the validity of a given statute or any part thereof 
should be limited to the extent absolutely necessary for the disposal of the issue 
before the Court. The issue can be narrowed down in the case before us to the 
question : S 


“Are the petitioners liable to be returaed’to Singapore under section 14 of the Fugitive 
Offenders Act?” 


That, in my dpinion, can be answered effectively with reference to Articles 13 and 
14 of the Constitution of India. i ae 


On the scope of Article 13 of the Constitution, the learned Advocate-General 
repeated before us the arguments that were accepted by Subba Rao, J., in his 
decision on W. P. No. 568 of 1952 (unreported) : 


PEET the learned Advocate-General drew a distinction between legislative power and 


infringement of a fundamental right. His argument may be put thus : So far as the question of the 
infringement of the fundamental right was concerned, having regard‘ to the nature of the writ law, 
it was not the position that any law to the extent it was inconsistent with fundamental rights would 
become void as if it had been struck off from the statute book. It was only the person, whose right 
had been infringed,.that could raise the question of the unconstitutionality of the enactment and not 
others, and the unconstitutionality of the enactment had to be decided only so far as it related to the 
person raising the question: ‘To put it differently, the impugned section is not struck off from the 
statute book, but its validity will have to be considered only in relation to the petitioner, who com- ` 
plains that his fundamental rights have been infringed.” 


The learned Judge set out the three classes of cases formulated hy Prof. Willis in his 
Constitutional Law of the United States, at page gi : 


“ (i) There are situations where the Courts are in substantial agreement that an unconstitu- 


tional statute is void ab initio. ; : 


(ii) ‘There is'a second class of situations in which the Courts are in conflict ag to whether the 
rule should be the rule of void ab intio or the rule of void from the date of the declaration of unconsti- 
tutionality ; and ; * e 


(iii) There is a third class of situations where the Courts generally refuse to apply the void 
ab initio rule but instead apply the rule of void from the time of declaration.” z 


After quoting further passages from Prof. Willis’s Constitutional Law, Cooley’s 
Constitutional Limitations and Jarhes Parker Hall’s Constitutional Law, Subba 
Rao, J., referred to the observations of Das, J., and Mahajan, J., in Kesavan Madhavan. 
Menon x. The State of Bombay’. Dealing with the scope of Article 13 (1) Das, J. 
observed at page 233 : ` 


“It will be noticed that all that this clause declares is that all existing laws, in so far 
as they are inconsistent with the provisions of Part IJI-shall to the extent of such Inconsistency be 
void ...... Tt must follow therefore that Article 1% (1) can have no retrospective effect but is 
wholly prospective in its operation. After this first point is noted,‘it should further be -seen that 
Arte 13 (1) does not in terms make the existing laws which are inconsistent with fundamental rights, 


void ab initio or for all purposes. On the contrary, it provides that all existing laws, in so far as they 
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are inconsistent with the fundamental rights, shall be void to the extent of their inconsistency. They 
are not void for all purposes, ‘but they are void only to the extent they come into conflict with the 
fundamental rights. In other words, on and after the commencement of the Constitution no existing . 
law wil be permitted to stand in the way of the exercise of any of the fundamental rights. Therefore 
the voidness of the existing law is limited to the future exercise of the fundamental rights. Article 
13 (1) cannot be read as.obNterating the entire operation of the inconsistent laws or to wipe them 
out altogether from the statute book, for to do so will be to give them retrospective effect, whith they 
do not possess.” Í : 


Mahajan, J., observed at page 251: 


“It seems clear that an existing statute in spite of a declaration by Court, that it is void, 
remains in.force till the 25th January, 1950, and continues to remain on the statute book even after 
the 26th January. 1950, except that no effect can be given to any of its provisions, which are 
repugnant to the fundamental rights guarante&ll by the Constitution. The effect of Article 13 (1) 
is only prospgctive and it operates in respect to the freedoms, which are infringed by the State 
subsequent to the coming into force of the Constitution.” ' 


The effect of these obseryations was summed up by Subba Rao, J., as follows : 


“ They accepted the principle noticed in the various text books on American.Constitutional law. 
and held that by reason of Article 13, a section offending the said article is not struck out from the 
statute book but no effect will be given to any of its provisions in regard to a person claiming that 
his fundamental rights’ are affected thereby.” 


I respectfully agree with the exposition of Subba Rao, J., of the principles laid 


down by the Supreme Court of India. ` 


When such is the comparatively limited scope of determination by a judicial 
Court even in cases where Article 13 (1) of the Constitution of India is invoked, 
it should be needless to point out that a Court will not undertake the investigation 


' of the alleged invalidity of a statute except to the extent absolutely necessary. 


’ 


It was common ground during the arguments before us, that, though the 
impugned Act was enacted by the Parliament of Great Britain, upto 26th January, 
1950, the impugned Act was part of the Municipal law of what was at one time 
known. as British India > The legislative competence of the Parliament to legislate 
for India, in 1881 would never be in issue. Section 18 (3) of the Indian Inde-, 
pendence Act (X and XI George VI Ch. XIII) ran : 


“ Save as otherwise expressly provided in this Act.the law of British India and the several parts 
thereof existing immediately before the appointed day (that is, 15th August, 1947), shall, so far as 
applicable and with the necessary adaptations, continue as the law of each of the new dominions and 
the several parts thereof until other provision is made by laws of the legislature of the dominion in - 
question or by any other legislatire or other aużhority having power in that behalf.” 


` That continued the operation of the Fugitive Ofienders Act, 1881, though it was 


not adapted up to’ 26th January, 1950, when the Constitution of India took effect. 
Article 372 (1) of the Constitution of India runs : ` j 


“ Notwithstanding the repeal, by this Constitution, of the enactments referred to in Article 395, 


. but subject to the other provisions of this Constitution, all the law in force in the territory of 


India immediately before the commencement of this Constitution shall continue in force therein 
until altered or repealed or amended by a competent Legislature or other competent authority.” 
Article 372 (2) empowered the President to adapt any of the laws in force to accord 
with the provisions of the Constitution. The Fugitive Offenders Act, 1881; was 
not adapted by any specific order of the President ; nor does any other Act of the 
Parliament appear to have been adapted. As the learned Advocate-General 
pointed out, the omission to adapt the impugned Act in no way affects the question, 
„whether it continued in force as the law in the territory of India even after the 
commencement of the Copstitution.: Adaptation could not ensure the validity 
of an Act if it was invalid, that is, if it offended any of the Articles of the Constitution. 
It is not necessary to consider at this stage each of the several circumstances pro- 
vided for by the Constitution in which an Act can be void and cease to be operative, 
as I have limited myself in this case only to Article 13 and 14 of the Constitution. - 
If the impugned Act or any portion thereof, namely, section 14, offends Article 14, 
an earlier adaptation of the impugned Act under Article 372 (2) of the Constitution, 
could not confer validity on the Act, nor ensure its continuance after the commence- 
ment-of the Constitution. 
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No more than Article 13 (1) does Article 372 (1) of the Constitution operate 
-as an automatic repeal of a statute at the commencement of the Constitution on 26th 
„January, 1950, even if the statute fails to satisfy the test imposed by Article 372 in the 
phrase “ subject to the other provisions of the C8nstitution.” It may not be necessary 
to decide in these proceedings whether the phrase “@ubject to the other 
provisions of the Constitution ” in Article 372 is of wider significance than the 
phrase “in so far as they are inconsistent with the provisions of this part ” in Article 
13 (1). Articles 13 and 14 of the Constitution are certainly “ provisions of the 
‘Constitution ” within the meaning of Article 372 (1). The continuance in force ` 
. of section 14 of the impugned Act after the commencement of the Constitution, 
provided for by Article 372 (1) of the Constjtution, is therefore subject to the provi- 
sions of Articles 13 and 14. If section 14 of the impugned Act contravenes Article 
14, that is, is inconsistent with Article 14, Article 13 should make section 14 of the 
‘impugned Act void, to the extent of such inconsistency, in the sense that section 14 
of the impugned Act is unenforceable by a court of law against the petitioners in 
ithese proceedings. : 


I shall first deal with the question, does section 14 of the impugned Act offend 
Article 14 of the Constitution ? 


Article 14 is not limited to the citizens of India. Though that will have no 
real bearing on any of the. questions at issue before me in these proceedings, the 
petitioners are citizens of India. _ ` 


Beforè I consider the question, whether section 14 of the impugned Act consti- 
tutes a denial of the equal protection of the laws within the territory of India, within 
the meaning of Article 14, it may be'desirable to refer to the scheme of the statutory 
law of extradition ‘in India, which was'in force prior, to the commencement of the 
Constitution and which could, under Article 372 (1) of the Constitution, continue 
in force after the commencement of the Constitution, subject, of course, to. the 
limitations prescribed by Article 372. The Extradition Act, 1870, 33 and 34 Vict. 
Ch. LIT) as amended from time to time and the Pugitive Offenders Act, 1881 (44 
.and 45 Vict. Ch. LIX) were enacted by the Parliament of the United Kingdom. 
The Acts also applied to that part of India which was included in Her Majesty’s 
Dominions. The Indian Extradition Act (XV of 1905) was enacted by the Indian 
Legislature. The preamble ran : l 

“ Whereas it is expedient to provide for the m&re convenient administration in British India 
of the Extradition Acts, 1870, and 1873, and of the Fugitive Offenders Act, 1881 ; 


And whereas it is also expedient to amend the law relating to the extradition of criminals in cases 
to which the Extradition Acts, 1870 and 1873 do not apply ;” 


_ These statutes provided for thé éxtradition of fugitive offenders found on the 
‘soil of what was then British India to four well-defined classes of countries or terri- 
tories. ` 


Section 2 of the Extradition Act of 1870 provided for the surrender of fugitives 
to a foreign State with which“ an arrangement had beeg made by Her Majesty ”, 
that is, with which Her Majesty of the United Kingdom had entered into treaties. 
Section 3 of the Indian Extradition Act also applied to these States. I shall call 
this group of foreign States as “ treaty States ”, for my present purposes. It should, 
however, be noted that section 23 of the Extradition Act of 1870 specifically saved 
the treaties for the extradition of criminals, which the Governor-General of India 
-entered into with the Indian Native States or with other Asiatic States coterminous 
with British India. These, for the purposes of this classification, I exclude from the 
group of Treaty States. 


The second class consisted of the British Dominions (which included the United 
Kingdom) and the British possessions, which by statutory definition excluded the 
‘United Kingdom. The surrender of'a fugitive offender between any two of the 
Yerritories of this class was regulated by the Fugitive Offenders Act, 1881. This 
class itself consisted of two'sub-classes. Section 2 in Part I of the Fugitive Offenders 
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Act was general in its scope, in that it applied to all parts of Her Majesty’s Domi- 
nions. Section 12 in Part II applied only to those groups of British possessions, to 
which “ by reason of their contiguity or otherwise it was found expendient by Her 
Majesty to apply the same by an Ortler in Council.” An Order in Council dated 
2nd January, 1918, grouped together for the application of Part II of the Act, British 
India, Hong Kong, Straits Settlements, the Federated Malay States as also some 
other territories. s on 


: As already noticed, section 3 of the Indian Extradition Act of 1903 dealt with 
the Treaty States. Section 7 of that Act dealt with the third and fourth classes 
of States, comprehensively grouped as “ territories of any State not being a foreign 
State.” That included what were knewn.as the Indian Native States, and States 
to which Chapter II of the Indian Extradition Act including section 3 thereof did 
not apply. $ ' A . Ae 


For our present purposes it is sufficient to note two of the principal changes 
on and after 26th January, 1950, when India proclaimed herself a.Sovereign Demos 
cratic Republic. India ceased to be a British possession within the statutory meaning 
given to that expression in the Extradition laws; but India continued ‘to. be a 
member of the Commonwealth. The need for extradition arrangements with what 

“were at one time known as the Indian Native States disappeared. They became 
ani integral part of the Sovereign Democratic Republic of India and were described 
as Part B-States in the Constitution. The Criminal Procedure Code Amending 
Act (I of 1951) now regulates the apprehension of an offender who escapes from a 
Part B State to any other part of India. Cà 


Therefore of the four classes of countries listed above, we need consider only 
three for defining the scope of the extradition laws of India. We need not concern 
_ ourselves with the fourth class at this stage, nor with the first, the “ Treaty States”, 
Neither the Extradition Act of 1870 nor the Indian Extradition Act of 1903 provided 
for the surrender of-a fugitive offender by one part of the British Empire (I am 
using this expression for convenience and. without any political significance) to 
another. The Fugitive Offenders Act alone: provided for that. ‘Even after 26th 
January, 1950, it isthe Fugitive Offenders Act, 1881, alone that provides for. the 
demand and surrender of fugitive offenders between India and the rest of the Com- 
monwealth, of which India continues to be a member. 


The position of India as the extraditing country, that is, the country called upon 
to surrender a fugitive offender under the provisions of the Fugitive Offenders Act 
of 1881 may now be examined. A 


Part I of the Act applies to a demand- from every one of the territories other 
than those which have been grouped together by an Order in Council for the-appli- 
cation of Part II of the Act. The main difference between the two groups in thé 
procedure préscribed antecedent to the surrender or the return of the fugitive 
offender to the demanding country is that, while the demand is from a territory 
to which Part I applies, gn Indian Court has to bė satisfied by’ evidence tendered 
that the fugitive offender is prima facie guilty of the offences with which he has been 
charged, the need for such evidence is dispensed with, if the demand is from a 
territory with which India was grouped by the Order in Council dated and Jan- 
uary, 1918, for example Singapore. Proof of. authenticity of the warrant and: the _ 
identity of the offender are them sufficient to justify an order to return.the fugitive 
offender under section 14 of the Fugitive Offenders Act. It is this difference that 
has been assailed as a discrimination amounting to denial of equality within the 

` meaning of Article 14. of the Constitution. pro ops 


In the oft-quoted words of Prof. Willis (Constitutional law), page 579 : 


“ The guaranty of the ‘equal protection of the laws means the protection of equal laws. It 
forbids class legislation, ‘but does not forbid classification . which rests upon reasonable grounds of 
distinction. It.does not prohibit legislation, whichis! limited either in the objects to which itis 
directed.or by the territory withix which it is to operate”? . . . e RO A ile Neate car 


` 
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-~ z These principles were accepted by the Supreme Court of India. in the State 
.of Bombay v. Balasarat, Fazl Ali, J. laid down : n 

“The meaning and scope of this Article (Art. 14) pas been fully discussed in the case of Chiranjit 
Lal v. Union of India?, and the principles laid down in that case may be summarised as follows : 

. 1. The presumption is always in favour of the constitutionality of an enactment, since, it must 
be assulned that the legislature understands and correctly appreciates the needs of its own people, 
that its laws are directed to problems made manifest by experience and its discriminations are based 
on adequate grounds. 

2. The presumption may be rebutted in certain cases by showing that on the face of the statute, 
there is no classification at all and no preference peculiar to any individual or class and not applicable 
to any other individual or class, and yet the law hits only a particular individual or class. ; 

KA The principle of equality does not mean {hat every law must have universal application 
for persons who are not by nature, attainment or circumstances in the same position, and the 
varying needs of different classes of persons often require separate treatment. 

4. . The principle does not take away from the State the power of classifying persons for legiti- 
mate purposes. : A : 

5. Every classification is in some degree likely to produce some inequality, and mere production 
of inequality is not enough. . oe 

' 6. Ifa law deals equally with members of a well-defined class, it is not obnoxious and it is not 
open to.the charge of denial of equal protection on the ground that it has no application to other 


+ persons, 


4. While reasonable classification is permissible such classification must be based upon some 
teal and substantial distinction bearing a reasonable and just relation to the object sought to be attained, 
and the classification cannot be made arbitrarily and without any substantial basis.” f 

Does the classification underlying Parts I and II and particularly section 14 
of the impugned Act satisfy the seventh of the tests-formulated ‘by Fazl Ali, J., is. 
the real question., Is that classification based’on some real and substantial dis- 
tinction bearing a reasonable and just relation to the object sought to be attained 
by the Fugitive Offenders Act, 1881? + 


` The basis for the classification, that is, the differentiation between the territories 
to which Parts I and II of the impugned Act respectively apply, has been furnished 
by the Act itself, as also by the Order in Council issued under section 12 of the Act 
on 2nd January, 1918. Section 12 of the Act ran: 

"This part of this Act shall apply only to those groups of British possessions 10 which, by reason 
of their contiguity or otherwise, it may seem expedient to Her Majesty to apply the same.” : 

In the preamble to the Order in Council dated 2nd January, 1918, it was 

stated, : ; 
_ “And whereas by reason of their contiguity or tbe frequent inter-communication between them, 
it seems expedient to His Majesty and conducive to the better administration of justice therein to 
apply Part II of the Fugitive Offenders Act to the abovenamed British possessions and protected 
ES aseerea’s’ ' , : y 
: Geographical contiguity and frequences of inter-communication, between for 
instance, India and Singapore, furnish a re&l and.substantial basis for distinction 
between the territories to which Part I and to which Part II applied, that is, in 
relation to India. 

That basis for the classification is still there, though India has ceased to be a 
British possession. Sri Nambiar who appeared for the petitioners, urged that the 
real basis for the classification disappeared when India ceased to be a British posses- 
sion. . I am unable to accept that argument. I have already pointed out that even 
after India became a Sovereign Democratic Republic the impugned Act continued 
to be part of the statutory law of those territories of India which were at one time 
designated British India, but that its continued validity after the commencement 
of the Constitution was a totally different question. Geographical contiguity and the 
frequence of inter-communication furnish now the only basis for, the classification.. 
Do they bear a just and reasonable relation to the object sought to be attained by the 
impugned Act is therefore the next question. 


The declared object of the impugned Act was to provide for the demand and 

return of fugitive offenders between the defined groups of territories. It was the. 

15. (1 51) 2 M.L.J. 141 : (1951) 8.C.J. 478 : 2. (1950) S.G.R. 869: S.C.J. 29. - 
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Parliament of the United Kingdom that provided the machinery for this, as it was- 
competent to oe for the entire group of these territories. The Extradition 
Act of 1870 and the Indian Extradition Act of 1903 provided for extradition between 


the other groups of countries. E ka 
In Oppenheim’s “ International Law” 7th Edn., Vol. I, at page 635, the learned 
author said : á 
“Extradition is the delivery of an accused or, convicted individual to the State on whose territory 


he is alleged to have committed, or to have been convicted of, a crime, by the State on whose territory 
the alleged criminal happens for the time to be.” : i ; 


In Clarke upon Extradition, 4th Edn., the learned author, after observing 
at page 11, s 
“ that the granting of extradition is, if not seientifically speaking a matter of perfect ‘obligation, 
at least a duty of public morality ” . 
summed up his conclusions at page 14 : 


“ The surrender of fugitive criminals is an internationaleduty. It may not be so plainly a matter 
of right that the refusal to grant it should subject a nation to the penalty of war, but such refusal is 
so clearly injurious to the country which refuses, and to the whole world, that it is a serious violation 
of the moral obligations which exist between civilised communities. 7 


ere re eae the recent course of European legislation has been........ to cast ‘upon 
the legislature of a country the task of providing for the performance of this duty. 


This provision should be guarded by the exclusion of political offenders, and the requirements of 
some evidence of guilt before the accused person is delivered up. It would be wise also to restrict 
the crimes for which surrender should be granted, according to the facility with which criminals could 
escape from one country to another; but to refuse to make provision at all; would be to inflict an injury 
upon the whole world, and especially upon the country so refusing. , 


The surrender, when so restricted, involves.no interference with national independence as 
the duty of punishing the crime could not be effectively and justl? performed by any nation but 
that whose laws have been broken.” 

This last aspect ‘was also stressed by Corbett in his “ Law and Society in. the 
Relations of States ” at page 173 : ae 

“ One important expression of sense of world society would be the universal recognition of a 
duty on the ‘part of States to surrender fugitive criminals for trial in the place where the crime was 
committed.” 


. Sri Nambiar contended that it should be the object of the extraditing country 
to ensure safeguards for the surrendeyed fugitive for a fair trial in the receiving 
country. One of these safeguards, the learned counsel urged, was prima facie 
evidence of the guilt of the fugitive offered to a Court in the extraditing country. 
To quote again the passage from Clarke : i aos 


“ This provision (for extradition) should be guarded by. .... the requirement of some: 
evidence of guilt before the accused person is delivered up.” í eae 


The terms on which extradition is granted are normally regulated by the local 
Jaws of the extraditing country. That is the position in India. As between. two’ 
Sovereign States, the terms are normally settled by treaties between ‘them. 
Section 2 of the Extraditi¢n Act of 1870 provided for the terms of the treaty being 
given statutory force by an Order in Council. Reciprocity is the normal rule. 
Exclusion of political offenders from the scope of the extradition laws appears 
almost universal. Refusal to surrender a national of the extraditing country 
appears to rest on no other intelligible basis than the unwillingness of that country 
to expose its nationals to a trial in a foreign Court. As the text-book writers ave 
pointed out, England and America did not ever display such reluctance except, 
of course, where reciprocity demanded it. Demand of prima facie evidence of guilt 
is only another such restriction, based in the first instance on reciprocity, and even- 
tually on the municipal law of the extraditing country. The validity of an extra- 
dition law that dispenses with such prima facie evidence of guilt cannot be assailed 
on that basis alone. ` The validity of section 14 of the impugned Act can be attacked 
in these proceedings not on the ground that it does not provide for such prima facie 
evidence of the guilt of the fugitive offender, but only on the ground that, while the 
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extradition law applicable to a fugitive from other countries demands such evidence, 
séction 14 of the impugned Act does not. If, for instance, the extradition laws of 
India were uniform in dispensing with such evidence before the surrender of the 
fugitive offender, whichever be the country ghat asked for the surrender, it would 
be the competence of the legislature that would settle the question of the validity 
of thase Jaws, and not the policy. that underlay the legislation. : 


Whether reciprocity can, satisfy the test of the reasonableness of the classifi- 
cation that underlay Parts I and II of the impugned Act, does not arise for cons- 
deration in this case. As I see it, reciprocity was the result of the classification, 
not the basis for it. Reciprocity in the surrender of fugitive offenderstbetween India 
and the.other countries including Singappre grouped together by the Order in 
Council issued under section 12 of the impugned Act was imposed by legislation 
by a legislature competent then to legislate for the whole group of the territory 
_ ‘included in the Order in Council. 


. I agree with the learned Advocate-General that, in testing the reasonableness 
of the classification that underlay Parts I and II of the impugned Act, the fact, 
that both were parts of the same statute, makes no difference. The position would 
have been just the same if Parts I and IT had each constituted a separate enactment, 
and if the validity of the provisions of Part-II had to be tested by the fundamental 
right guaranteed by Article 14 of the Constitution. 


The learned Advocate-General pointed out that the basic assumptiqn of the 
impugned Act was that in each of the countries of the Commonwealth there was a 
trustworthy administration of justice, which would ensure as fair a trial for -the 
fugitive offender in the receiving territory as in the extraditing country. He urged 
that section 14 of the impugned Act prescribed a quicker procedure for contiguous 
territories by dispensing with prima facie evidence of the guilt of the fugitive offender, 
and that the resulting convenience of administration could be accepted as a reason- 
able basis for the classification. However attractive the rae may appear at 
first sight, it has to be rejected. In State of West. Bengal v. A. A. Sarkar’, Mahajan, 
J., observed at page 70 : 

“ Speedier trial of offences may bé the reason and motive for the legislation but it does not amount 
either to a classification of offences or of cases. As pointed out by Chakravarthi, J., the necessity 
of a speedy trial is too vague and uncertain a criterion, to form the basis of a valid and reasonable 
classification.” 

These principles were not really departed from in Kathi Raning Rawat v. State 

` of Saurashira®. 

“The mere mention of ‘ speedier trial’ standing by itself provided no rational basis of classifi- 
cation. It was merely a description of the result sought to be achieved by the application of the 
apean procedure laid down in the Act and afforded no help in determining what cases required speedier 
Th 

At page 176, after pointing out the rationale of the impugned Ordinance, 
Fazl Ali, J., observed : 

“ J am satisfied that this case is distinguishable from the case relating to the West Bengal Act, 
but T'also feel that the : legislatures should have recourse to legislation*such as the present only in very 
special circumstances.’ 

G 

As I have already stated, there is no difficulty in finding the basis for the classifi- 
cation of the two groups of territories in the impugned Act, because section 12 
of the Act itself and the Order in Council, dated and January, 1918, set it out in 
specific terms, namely, contiguity and frequent inter-communication. 


~y 


“ Frequency of inter-communication ” appears to me to be as vague and un- 
certain a criterion to furnish a basis for a valid and reasonable classification as 
“ speedier trial”. Jf it refers to ‘the normal means of communication between 
India and Singapore, it means so little in these days of quick travel. There can be 
no absolute standard against which the reasonableness of the time factor can be 
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-tested. Ifit means that more people travel from- India to Singapore and viċe versa, 
that can have little to do with the object of the Fugitive Offenders Act, namely, 
the surrender of a fugitive. It has not been established that more fugitives escape 
from Singapore to India than, say, fom England to India, to justify the adoption 
of one procedure for thg surrrender of a fugitive from England and another for the 
surrender of a fugitive from Singapore. Frequent inter-communication is a nebulous ' 
basis for reasonable classification. 


We are left with geographical contiguity as virtually the sole factor in defence 
of the reasonableness of the classification. After observing “ another classification 
for the police power. may be geographical”, Prof. Willis (Constitutional Law, 
pages 584 and 585) listed the cases where such classification was held to be reason- 
able. But the question still remains :” Does the classification on the basis of geogra- 
‘phical contiguity bear a reasonable and just relation to the object sought to be 
attained by the extradition laws of India ? Ei 


Earlier in this judgment I referred to the four classes of territories provided 
for by the extradition laws of India : (1) The Treaty States ; - (2) British Dominions 
and British possessions (now the Commonwealth which includes India) ; (3) What 
were known as the Indian Native States ; and (4) Other States. To the last two 
of these section 7 of the Indian Extradition Act of 1903 applied. Of these four 
classes, the second class itself consisted of two sub-classes : (a) the territories grouped 
by an Order in Council issued under section 12 of the Fugitive Offenders Act ; 
and (b) other British Dominions and British possessions. The extradition or 
surrender of a fugitive offender from India to every one of these territories except 
those grouped by an Order in Council issued under section t2 of the Fugitive Offen- 
ders Act necessitated prima facie evidence of the guilt of the offender to the satisfaction 
of an Indian Court, or in the case of territories in classes 3 and 4,.to the satisfaction 
„of the Political Agent. The geographical contiguity of Madras and Mysore, for 
instance, did not dispense with the need for such evidence, while the geographical 
contiguity of Madras and Singapore was enough- to apply sections 12 and 14 of the 
impugned Act and dispense with such evidence. Of course, that consideration 
cannot prevail in that form now, as Mysore is part of India, and after rst April 
_1951, there can be no question of Mysore invoking section 7 of the Indian Extradition 
“Act of 1903. All the same, it furnishes a fair indication of how frail geographical 
contiguity can be. for the purpose of classification of the States to which the Indian 
Jaws extended the right of extraditiop. The duty that India owed’ the Comity 
of Nations to provide for extradition was discharged by the municipal legislation 
on the subject. Whether from the point of view of the duty in international law 
so discharged, or the right in international law of the countries that ask for extra- 
dition, there seems to be no necessity to provide for a classification based on geogra- 
phical contiguity alone, especially, if such classification is to be the basis for so vital 
a difference, vital both from the point of view of India, the extraditing country, 
and the fugitive offender himself. “The need for offering evidence to show -that 
prima facie the offender is guilty of the crimes with which he has been charged by the 
‘country asking for his exgradition has been well recognised. Though it may not 
be'an integral part of the law of extradition of every State in relation to every other 
State, it is certainly a normal feature, and one can even say, almost a universal 
feature of extradition laws. To dispense with such a need, there must, in my 
opinion, be some basis better than geographical contiguity alone, if the test of 
“equal protection of the laws within the territory of India” specifically provided 
for by Article 14 of the Constitution is to apply. I am unable to hold that the _ 
discharge of the duty India owes to herself and the other States in the Comity of 
Nations to provide for the extradition or the surrender of a fugitive offender can be 
any the less effective if prima facie proof of the guilt of the offender is asked for in all 
» cases of demands for the surrender of a- fugitive offender, whichever be the country 
that prefers that demand. i . oder 


Judged by that test, of reasonable and just relation between the basis of the 
‘classification in’ the impugned Act and the object of that Act; the classification 


+ 
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fails. -I hold ‘that the discrimination based on the differentiation between the 
territories to which Parts I and II of the impugned Act respectively apply has no 
just and reasonable basis, no just and reasonable relation to the object of the 


. 


ampugned Act. ® 


.. . In my opinion, section 14 of the impugned Act offends ‘Article r4 of the Consti- 
tution, in that it denies “ the equal protection of the laws within the territory of 
India”, that is, the laws relating to extradition and surrender of fugitive offenders 
and that, to that extent, section 14 is void under Article 13 (1) of the Constitution. 


It should be sufficient to record that answer for the disposal of the proceedings 
how pending in the court of the Chief Presidency Magistrate against the petitioners. - 
As I have already pointed out, if the Chief Presidency Magistrate cannot order the 
return of the petitioners to Singapore under section 14 of the Fugitive Offenders 
Act, the proceedings as instituted against the petitioners must terminate in their 
discharge. It is not therefore necessary to answer even the Second of the questions 
as framed by the learned Chief- Presidency Magistrate. 


_ It is really unnecessary for thé disposal of the proceedings against the petitioners 
now pending in the court of the Chief Presidency Magistrate to investigate the - 
validity of Part IT of the impugned Act as a whole, or to go into the question, whether 
section 14. cannot be severed from the rest of Part II. Should it be necessary, I 
have to hold that section 14 is severable from the rest of Part II. The grouping of 
territories by itself under section 12 of the Act may not affect the fugitive offender, 
if it does not lead to an order under section 14. Nor can section 13, which provides 
for the backing of the warrant issued by a Magistrate of the demanding country 
by the Magistrate of the extraditing country, really affect the real question, is the 
fugitive offender liable to be. returned ? \ That can be answered only with reference 

- to section r4. Sections 15, 16, 17 and 18 do not call for any special notice in 
détermining the ultimate liability of the fugitive offender to be returned. Section 19 
of the Act is really analogous to section 10 in Part I and affords no basis for any 
charge of discrimination. 


Though much of the arguments advanced before us centred round the first of the 
questions formulated by the learned Chief Presidency Magistrate, it,is not necessary 
to answer that question for the disposal of the claim preferred to the Chief Presidency 

‘Magistrate, that the petitioners are liable.to be returned to Singapore under section 
x4, of the Fugitive Offenders Act. J therefore refrain from answering that question. 


. My answer. to the second question is that section 14 of the Fugitive Offenders 

Act is inconsistent with the fundamental right of equal protection of the laws guar- 

_ anteed by Article 14. of the Constitution and is to that extent void and wnenforce- 
able against the.petitioners. g 


Chandra Reddy, J-—I agree. ‘The two questions that have been. referred to us 
by. the Presidency Magistrate are :- , 
: (1) Whether the ‘Fugitive Offenders Act, 1881, applies to India: after 26th January, 1950 
when India became a Sovereign Democratic Republic ; an ° 
(2) Whether even if it applied; it or any part of its provision’is repugnant to the Consti- 
tution of India and is therefore void and inoperative ? 
. , In the order of my learned brother the circumstances necessitating the reference 
under section 432, Criminal Procedure Code, have been set out fully, and I do not 
propose to traverse the same ground. `., an 


| > The first question which was elaborately argued by the Counsel on both sides 
covers a wide ground. But we do not propose to go into that larger question in 
the view we take of the second point: The question whether extradition is an 
international duty or an international riécessity was debated at great length. “An 
elaborate discussion on this topic is not called for. As pointed. out by Oppenheim 
‘in his “ International Law ” “ there is no universal rule of customary international 
law in existence which commands extradition.” No doubt it is the duty of every 
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civilised State to which an individual has escaped after comynitting an extraditable- 
crime abroad either. to punish him or to surrender him to the prosecuting State. 
It is also a well-recognised principle that an. offender is best punished by the laws of” 
the country which have been brokengby him. Apart from this the surrender of a 
fugitive offender or a fygitive criminal to the State that demands extradition will 
facilitate the trial of the offender and also save unnecessary expenditure to the State 
from which extradition is sought. Almost all the countries have come to recognise: 
the need for extradition and treaties have arisen between. the countries in this direc- 
tion. The need has become all the greater under modern conditions of developed 
inter-communications with the appearance of Trans-Atlantic steamships and aero-. 
planes when individuals can easily escape into a foreign country having committed 
an offence. Consequent on this, States have realised that it is in the common interests. 
to surrender such criminals to each other. It is needless to pursue this matter further 
here. 


So far as’ India was concerned prior to 26th January, 1950, there were two 
enactments governing the extradition, the Fugitive Offenders Act regulating the 
procedure for the surrender of the criminals as between British India and other 
countries forming the British possessions, and the Indian Extradition Act passed 
by the Indian Legislature under the authority conferred by the Fugitive Offenders 
Act (hereinafter referred to as the Act) regulating extradition between British India. 
and Foreign States including Native States. By Order in Council dated 7th March, 
1904, Chapter IV of the Indian Extradition Act, 1903, passed by the Governor- 
General of India in Council was declared to have effect as if it was part of the Fugitive- 
Offenders Act, 1881. 


The Fugitive Offenders Act was passed by the British Parliament in the year 
1881, the object of which was to amend the Act with regard to fugitive offenders 
in Her Majesty’s dominions, and other purposes connected with the trial of the 
offenders. This Act contains two parts and we are more particularly concerned with. | 
ae TI in this enquiry, as extradition sought in the case before us is under Part IT. 
of the Act. 


Part II relates to the inter-colonial backing of warrants and it can be only 
applied to British posséssions to which by reason of their contiguity or otherwise 
it may seem expedient to Her Majesty to apply.the same. The second paragraph ` 
of section 12, Part II, runs thus : 

“Tt shall be lawful for Her Majesty frometime to time by Order in Council to direct that this 
part of this Act shall apply to the group of British possessions mentioned in the Order, and by the 
same or any subsequent Order to except certain offences from the application of this part of this Act 
and to limit the application of this part of this Act by such conditions, exceptions and qualifications 
as may be deemed expedient.” 

By virtue of this power by an Order in Council dated 2nd January, 1918, for 
purposes of Part II of the Fugitive Offenders Act, certain territories forming British. 
possessions and protected States with British India were grouped together : Ceylon, 
Hong-Kong, the Straits Settlement, the Federated Malay States, Johore, Kedath,,. 
etc.’ The result was that so far ag British India was concerned, extradition between 
her and other countries rfientioned in the Order in Council was regulated by the 
_ provisions of Part II of the Act, while the other part of the country which ‘consisted. 

of Native States was governed by the Indian Extradition Act. 


It is now necessary to notice the difference between Part I and Part II of the 
Act. The main distinction in so far as it has a bearing on the questions before us. 
is that under Part I, section 5, a fugitive could be surrendered only when the evidence 
produced was such as would raise a strong of probable presumption that the fugitive 
committed the offence mentioned in the warrant, whereas under section 14 of 
Part II the necessity for the production of evidence to make out a prima facie case is. 
dispensed with. In this connection it is also useful to refer to section 13 also : 


“ Where in a British possession of a group to which this part of this Act applies, a warrant has- 
been issued for the apprehension of a person accused of an offence punishable by law in that possession, 
and such person is or is suspected of being in or on the way to another British possession of the same 


‘ 
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group, a Magistrate in the last mentioned possession, if satisfied that the warrant was issued by a 
person having lawful authority to issue the same, may endorse such warrant in manner provided by 
this Act, and the warrant so endorsed shall be a sufficient authority to apprehend within the juris- 
diction of the endorsing magistrate the person named in the warrant, and bring him before the endor$- 
ing magistrate or some other magistrate in the same British possession.” 


Under section 14 all that has to be proved is that the warrabt was duly authenticated’, 


and was issued by a person having lawful authority to issue the same and that ` 
the prisoner is the person named or described in the warrant. : 
Ld 


- In passing, I may mention that even under the Indian Extradition Act, before: 
the surrender of a fugitive criminal could be demanded, it was essential that a 
prima facie case should be made out in support of the requisition. 


-Itsis this distinction between section 5 of Part I and section 14 of Part II 
that is impugned as repugnant to the Constitution of India. The relevant provision 7 
of the Constitution which it is said to violate is Article 14. which is included in Chap- 
ter ITI of the Constitution which guarantees certain fundamental rights to the people 
of India. The scope of this enquiry is restricted to an examination of the relevant 
provisions of the Act in the light of Article 14 of the Constitution. Article 14 runs. 
thus : 

. “ The State shall ‘not deny to any person equality before the law or the equal protection of the . 

laws within the territory of India.” 

Here we are only concerned with the ‘second clause, namely, * equal protection 
of the laws ”. It may be mentioned that this is based on the Fourteenth Amendment 
to the American Constitution. As observed in Yick Wo v. Hopkins}, equal protec- 
tion of laws is a pledge of the “ protection of equal laws.” It gives the required 
minjmum of protectiot.for every one’s right of liberty and property. It was pointed! 
out by Taft, C.J., in Truax v. Corrigan®, when dealing with the Fourteenth Amend-. 
ment which comtains a provision for due process of law and equal protection 

“ The guarantee was aimed -at undue favour and individual or class privilege on the one hand’ 
and at hostile discrimination or oppression of inequality on the other. It sought equality of treat- 
ment of all persons” cte...... “ This guarantee was intended to secure equality of protection 
not only for all but against all similarly situated.” 

It is‘this principle that underlies the second clause of Article 14. It is thus. 
seen that Article 14 contains an inhibition against discrimination either in favour 
of a person or a class or against any individual or particular group of individuals. 
Article t4 does not prohibit the Legislature from enacting special laws as appli- 
cable to a particular group in a State, nor toes it forbid classification resting upon 
reasonable grounds of distinction. The principle is stated by Willis on Constitutional. 

, Law at page 579 thus : i . 

“ The guaranty of the equal protection of the laws means the protection of equal laws. It forbids. 
class legislation but doe’ not forbid classification whigh rests upon reasonable grounds of distinction. 
It does not prohibit legislation, which is limited either in the objects to which it is directed or by the- 
territory within which it is to operate. It merely requires that all persons subjected to such legis- 
lation shall be treated alike under like circumstances and conditions both in the privileges conferred‘ 
and in the liabilities imposed. The inhibition of the amendment was designed to prevent any 
person or class of persons from being singled out as a special subject for discriminating - and 
hostile legislation. : e ` : 
The author further points out that while the equality principle does not pre-- 
clude the States from classifying in the adoption of certain laws and on the other 
hand gives them wide discretion in the matter, it will nullify classification when it 
is done without any reasonable basis. 

This passage has been cited with approval in Chiranjitlal Chowdri-v. The Union 
of India®, Fazl Ali, J., in the samé case accepted this statement of Willis as correct 
exposition of the principle. At page 878, the learned Judge observes thus : 


“I wish to lay particular emphasis on the principle enunciated by him that any classification 
which is arbitrary and which is made without any basis,is no classification and a proper classification. 
must ‘always rest upon some difference and must bear a reasonable and just relation to the things in 
respect of which it is proposed.” 
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t While dealing with Article r4 of the Constitution Mukherjea, J., remarked 
at page g11 that there should be no discrimination between one person and another 
if as regards the subject-matter of the legislation their position is the same. 


This doctrine is reitgrated by the Supreme Court in The State of West Bengal 
ww. A. A, Sarkart. It is pointed out by Patanjali Sastri, C.J., in that case that Article 
i4 of thé Constitution is a safeguard given to the citizens ‘of India throughout the 
territory against arbitrary laws and arbitrary applications of laws, and that it is 
intended to prevent discrimination both in the legislative and administrative spheres. 
in India. Fazl Ali, J., in the same case sums up the position thus: * 
“ Art. 14 is designed to protect all persons placed in similar circumstances against legislative 
discrimination, and if the Legislature takes care fò reasonably classify persons for legislative, purposes 


and if it deals equally with all persons belonging to a well-defined class, it is not open to the re of © 
“denial of equal protection on the ground that the law does not apply to other persons.” 


This principle is re-affirmed in some other decisions of the Supreme Court ae 
See Kathi Raning Rawat v. State of Saurashtra®. 


Bearing the principle in mind I have to see whether section 14. of Part IT of the 
Act, in any way, offends against the fundamental right guaranteed under Article 14 
. of the Constitution. While examining this question, the well-settled rule of cons- 
truction that constitutionality of a statute should be presumed cannot be overlooked. 
But at the same time, it should also be remembered that if any enactment is inconsis- 
tent with any of the provisions of the Constitution, it is the duty of this Court to strike 
off such alegislation. If any law in force, or to be passed after the Constitution 
comes into force, abridges any of the rights granted under the Constitution, such 
a law should be declared to be void to the extent to which it transgresses that 
fundamental right. ‘The fundamental: right guaranteed in Chapter III of the 
Constitution can be taken away only in the manner indicated in that chapter. 
Unlike the Parliament of England whose. powers are absolute and transcendant, 
the Legislatures in India cannot enact any laws which are repugnant to the Consti- 
tution which is supreme ‘and which fixes limits to the exercise of legislative authority 
and prescribes an orbit within which the latter body should move. Any law to be 
passed by the Legislatures should be conformable to the Constitution or else it 
would be void. ‘That being so, I have to consider whether section 14, Part II of 
the Fugitive Offenders Act ‘which was a law inforce on the date the Constitution 
came into effect, offends against the provisions of Art. 14. of the Constitution. 


' Geographical contiguity and frequency of inter-communications formed the 
basis for grouping India and other countries mentioned in the Order in Council - 
dated 2nd January, 1918, for the purpose of the applicability of Part I of the Act. 
It should be recalled in this connection that this test has only limited application, 
because it applied only as amongst the countries forming British possessions and 
did not govern the relation between. a part of the- British India and the adjoining 
Native State in the matter of extradition. Native States as they were described 
before 26th January, 1950, did not form part of the British possessions and as such 
‘were not governed by the Fugitive Offenders Act. Extradition between British 
India and Native States was governed- by the provisions of the Indian patraciion 
Act. 


The learned Advocate-General sought to justify the dotai grouping 
on the additional grounds, namely, that there was a trustworthy administration of 
‘criminal justice in those countries and that it was designed to have speedy trial, 
Ido not think that I can accede to this argument based on speedy disposal. That 
-cannot form the basis of reasonable classification and as pointed out by ‘Mahajan, J., 
ain State of West Bengal v. A. A. Sarkar}, speedier trial of offences may be the reason 
and motive for the legislation but it does not amount either to classification of 
offences or of cases. The necessity for a speedy trial cannot furnish basis for valid 
and reasonable classification. 
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Coming now to the argument þased on the existence of trustworthy adminis- 
tration of- criminal justice in the British possessions which were grouped together, 
apart from the question as to how far that can be a reasonable and substantial ground 
of distinction, that-consideration no longer gpplies to the present day so far as at 
least India is concerned. Now the same system of criminal jurisprudence prevails 
in ali,the parts of India. Parliament of India has amended the Criminal Procedure 
Code by the Criminal Procedure Code Amending Act I of 1951 by which all the 
provisions of the Crimina! Procedure Code are made applicable to all the States 
of India. 


The learned Advocate-General in support of his contention that a geographical 
‘contiguity could furnish a reasonable basis for classification relied on a passage in 
the Constitutional Law by Willis that a geographical classification for police power 
is a proper one. No doubt in some cases classification based on geographical 
contiguity may be a sound one and may not be hit at by the doctrine of equal 
protection of laws. The result of the American decisions and of Supreme Court 
is that any classification for purposes of legislation must have a real and substantial 
. distinction bearing a just and reasonable relation to the objects to be attained. 
It should not be arbitrary one without reference to the purpose for which the 
” legislation is made. Further, this geographical contiguity and the frequency 
of conimunication which are mentioned as the. reasons for grouping! these countries 
together had only limited application even at the inception since it was only 
applicable to certain of the British possessions. This principle could not be 
extended to the whole of India. This basis of distinction for applying Part II to 
any of the countries specified in the order including British India which forms now 
Part A States does not bear a reasonable and just relation to the object of those 
_ laws. ‘The.purpose of the extradition is to secure. the surrender of an individual 
© guilty of extraditable crime and it could be achieved without depriving him of his 
. right to require the prosecuting State to lead evidence as would raise a strong 
presumption of his guilt as required both in Part I of the Act and the Indian 
Extradition Act. If that were so, the grounds of distinction are unsubstantial 
and unrelated to the object of extradition laws. To surrender a fugitive offender 
without a prima facie case being made out is opposed to principles of natural justice. 


-At the risk of repetition, it may be recalled that Part II of the Act is applicable 
only: to the Part of India which was known prior to the attainment of Independence 
as. British India and which now constitutes Part A States and that the Native States 
which now constitute Part B States under “the Constitution, did not come within 
the purview of the Act. The consequence is that two procedures, one prescribed 
unde Part I, section 5, para. 2, requiring production of evidence raising a strong 
and probable presumption that the fugitive committed thé offence mentioned in 
the warrant as the sine quo non of surrender and another laid down in section 14 of 
Part II dispensing with such a necessity, exist side by side in the area to which 
the Act applied. If the extradition of a fugitive offender; is sought from any of the 
Part A Statés what was designed comprehensively as British India prior to the 
establishment of India as a Sovereign Republic, the procedure applicable is that 
prescribed in, Part II of the Act, while if a demand fof surrender of an offender 
is made to any Native State now included in the list of Part B States a different. 
procedure, namely, the requirement of a prima facie case has to be followed. - Can 
this classification be justified on any rational basis? In another way also it is 
discriminatory. If an Indian national escapes into any of the Part A States from 
any country which formed part of British possessions, one procedure has to be 

~ followed while another fleeing to the same place from a State which was not a part 
` of British possessions a different procedure has to be followed. Here again there 
does not seem to be a reasonable basis for the distinction. At any rate after India 
has become Sovereign Republic and when citizens of India similarly situated are 
entitled: to similar treatment, there does not seem to be any justifiable basis for 
this dictinction. -No doubt it is not the identity of treatment that is required 
under Article 14 ‘but it is singjlarity of treatment that is guaranteed under the 
relevant Articles of the Constitution. After the declaration of Independence of 
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india the ponerle of geographical contiguity cannot have any basis at all. I may 
point out that viewed in the light of the doctrine of equal protection of laws the test 
of geographical classification is bound to fail even with reference to the time of 
grouping together of some of the Brigish possessions for the application of Part II 
of the Act for the reasonyhat it had only a limited application in that a part of India 
was excluded from the ambit of the Act. Any Indian citizen whose extraditjor is 

- sought under Part II of the Act may legitimately put the question as to why a less 
- advantageous procedure should be adopted against him, while another individual 
similarly situated should have a more favourable procedure. 


For these reasons, I have reached the decision that section 14 of Part II of the- 
Act offends against the provisions of the Constitution being discriminatory in its. 
effect. Consequently it has to be de¢lared inoperative against the petitioners 
who have invoked the fundamental rights guaranteed under Article 14 of the- 
Constitution. In this enquiry it is not necessary for us to decide whether the- 
` petitioners can be extradited’ under the other provisions of the Act or other extra-. 
dition’ Jaws. 

The Order of the Court was made by ` 

Rajagopalan, ‘F.—We do not consider it necessary to answer the first of the two. « 
questions formulated by the Chief Presidency Magistrate. Our answer to the- 
second question in the form to which we have restricted it is, section 14 of the- 
Fugitive Offenders Act is inconsistent with the fundamental rights of equal pro- 
tection of laws guaranteed by Article 14 of the Constitution and is to that extent 
void and unenforceable against the petitioners. 

R.M. — |: ‘ae answered.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. a 
: PRESENT :—MR. Justice RAMASWAMI. 
The Governor-General in Council, represented by the General 


Manager, Madras & Southern Mahratta Railway . .. Appellani* 
v. 
Gujarathi Sankarappa being minor by next friend and paternal 
uncle Moroji -» Respondent. 


Civil Procedure Code (V of 1908), section 80—Scope of —Limitation Act (IX of 1908), Articles 30 and 31. 


Prior to the institution of the suit against jhe Governor-General in Council represented by the 
General Manager, Madras and Southern Mahratta Railway notice under section 80 of the Code 
was given to the member in charge of the Railway Board as the competent authority to deal with 
the mattér. This notice was forwarded to the General Manager, Madras and Southern Mahratta 
Railway as the competent authority to deal with the matter and the suit was filed by the plaintiff” 
after two months impleading the Madras and Southern Mabratta Railway Company represented 
by the member to the Railway Board, Govefnment of India, New Delhi, as the defendant. On 
an application for leave to amend being granted the plaintiff amended the description of the defendant 
as the Governor-General in Council represented by the General Manager, Madras and Southern: 
Mahratta Railway. 

Held, (i) the notice satisfied all the requirements of section 80 of the Code. Case-law reviewed. 

(ii) There was only a cerrection of the misdescription of the defendant and not an addition 
of party and so the suit was not barred by limitation under either Article 30 or Arade 31 ofthe Limita- 
tion Act. 


. Appeal against the decree of the Court of the District Tie Kurnool, in 
Å. S. No. 101 of 1947, preferred against the decree of the District Munsiff Court 


of Kurnool i in O. S. No. 167 of 1945. 
G. Govindaraja Aiyangar instructed by Messrs. King and Partridge for Appellant. 
Ch. Suryanarayana and Ch. Ramakrishna for Respondent. 


The Court delivered the following 
Jupcment.—This is a second appeal which has been preferred against the- 
decree and judgment of the District Judge of Kurnool in A. S. No. 103} of 1947,. 


*S. A. No. 1106 of 1949. & 25th February, 1953. 
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‘reversing the decree and Ss es of the learned District Munsiff in O. S. No. 167 
-of 1945. 


The facts are : Six bundles of cotton cloth were consi; ae on 14th September. , 


1943, by the plaintiff’s deceased father Devappa from thd Tuggali railway station 
undes R. R. No. 63/17791 and Invoice No. 1/6 for delivery to himself at 
Hindupur. Of these six bundles, only three bundles, weighing 3 maunds and 26 
‘seers, arrived at Hindupur on 16th September, 1943. The plaintiff’s father took 
delivery of these three bundles under protest and informed the railway authorities 
on goth September, 1943, about the-non-delivery of the remaining three bundles. 
The Chief Commercial Manager, M. & S. M. Railway, wrote to the plaintiff’s 
father on 14th October, 1943, that he wold make enquiries into the matter and 
send a reply in due course. As no reply was however received by. the. plaintiff’s 
-father for nearly a month afterwards, he got a notice sent through his lawyer on 
14th November, 1943, claiming compensation of Rs. 2,955-13-0 for the non-delivery 
„of the remaining three bales. The Chief- ‘Comniercial Manager by his letter dated 
17th February, 1944, replied that the bales in question had been lost from a running 
train and that the property recovered by the police and kept in the Sub-Magistrate’s 
‘Court, Gooty, would be delivered to the plaintiff’s father in due course. On 15th 
June, 1944, 63 items of cloth valued at Rs. 571 were delivered to the plaintiff's 
father by the Traffic Inspector, Guntakkal. The remaining cloth of the value of 
Rs. 1,964-13-0 was not delivered to the plaintiff’s father. Nor was its value paid 
to him. The Chief Commercial Manager by his letters, dated 31st May, 1944 and 
14th July, 1944, declined to entertain the plaintiff’s claim in respect of it. The 
plaintiff is entitled to recover as compensation Rs. 1;964-13-0 being the value 
of the remaining cloth, Rs. 100 being the amount spent by the plaintiff’s father 
towards travelling expenses and Rs. 300 which the plaintiff’s father would have 
realised as profit had the cloth not delivered been sold by him during the Dasara 
season of 1943 making up in all Rs. 2,364-1 3-0 from the defendant. Notice under 
section 80, Civil Procedure Code, has been. given to the defendant prior to the 
institution of the suit. The plaintiff had instituted the suit on 14th July, 1945, 
impleading the defendant as ‘‘ The Madras and Southern Mahratta Railway Co., 
represented by the Member to the Railway Board, Government of India, New Delhi.” 
On 8th February, 1946, he put in I. A. No. 145 of 1946 for leave to amend the 
description of the defendant as “‘ Governor-General of India in Council repre- 
sented by the General Manager, M. & S. M. Railway.” This application was 
allowed on 18th February, 1946. 


The defendant denied first of all the liability sought to be fastened by the 
plaintiff and secondly pleaded that there was no proper notice and thirdly that 
the suit was barred by limitation. $ 

On the point of fact, namely, whether the plaintiff was entitled to any amount, 
the trial Court found that the plaintiff was entitled tg a sum of Rs. 1,964-13-0 as 
compensation. 

On the ground of want of proper notice following the decisions in Bhagachand 
Dagdusa v. Secretary of State’, Apparao v. Secretary of State?, “Marina Ammayi v. Secretary 

` af State®, Governor-General in Council v. Krishnaswami Pillai? and Governor-General of 

India v. "Raghunandan Shenoy® and also that the suit was barred by limitation by 
reason. of the fact that on the date when the.amendment was allowed it was beyond 
the time prescribed under ‘Article 30 or 31 of the Limitation Act, the triel Court 
dismissed the suit. 

There was an appeal therefrom and the learned District Judge held that 
there was proper notice in this case and secondly that the suit was not barred by 
limitation. Therefore he decreed the suit for a 1,964-13-0 and proportionate 
costs. 
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` In regard to the concurrent’ finding of fact as regards compensation there 
can be no dispute before me and there can be no imterference by me. . In fact 
it was not raised before me. a ' 


Turning to. the wadt of proper notice it is quite true that the terms of sec- 
tion 80, Civil Procedure Code, are explicit and that these terms‘ should be fuffilled 
in order to come -within the proper notice contemplated thereunder. But the 
- three essential requirements are namely that the addressee should be identified 

and must have received the communication ; secondly there should be no vagueness 

or indefiniteness about the person giving the notice and who must also be the 

person filing the suit and the notice myst also give the details which are specified 

in the section and thirdly two months’ time allowed must expire before the suit is 

laid. The object of section 80, Civil Procedure Code, is to give time for the Govern- 

ment to, consider the whole matter and see whether it cannot be settled out of 
- Court ‘and wasteful litigation avoided., It is after all no pleasure for the State 
to embark upon a wasteful litigation against its own subjects and therefore this 
period of time is given for effecting possible settlement of these disputes. Once 
these requirements are fulfilled, the minor details like the misdescription of the 
person to whom the communication is addressed would not make it an improper 
notice which does not comply with the requiremeiits of section 80, Civil Procedure 
Code. In regard to this matter the learned advocate for the respondent as also 
the learned advocate for the appellant have also brought to my notice the subse- 
quent decisions to which reference will be made briefly now. 


Horwill, J., in Governor-General of India in Council v. Krishna Shenoy bas held 
that where although the name of the Secretary of State was inadvertently given. 
at the head of the notice, yet, it was treated by the Governor-General in Council 
as notice to him and action was taken in the’same way as if the notice- had been 
addressed to the Governor-General in Council and that it is ‘ssufficient compliance 
with the requirements of section 80, Civil Procedure Code, because the Governor= 
General in Council was in fact given notice. It must be held that the notice was 
given to thé Governor-General in Council notwithstanding the error in the matter 
of designation. The learned Judge distinguished Governor-General in Council w. 
Krishnaswami Pillai?. ar aad ' l 


r 


In Chekka Subramaniam v. Union of India®, Panchapagesa Sastry, J., has dealt 
with this matter with a new approach.’ He has pointed out the manner in which 
section 80, Civil Procedure Code, should be construed. He states thus : 

“The argument on behalf of the respondent is that unless the notice expressly states in itself 
that the suit will be against the Governor-General in Council section 80 is not complied with. 
I think this reading of section 80 is not warranted. I realise that the terms of section 80 are explicit 
and mandatory and: cannot be waived.: It requires that the notice should state the name,.the resi- 
dence, etc., of the plaintiff, the cause of action and the relief. There is no objection in this case that 
the notice was not delivered to theeproper person. The only objection is that the notice does not say 
in the last paragraph where a reference to the proposed suit is made that the suit will be against 
the Governor-General in Council. Amny person who reads this notice can have no doubt that it is a 
suit proposed to be filed agains the Crown or the Government. There is no reason to think that the 
suit was to be against the Secretary as a Public Officer concerned.” : 

The learned Judge distinguished Governor-General in Council v. Krishnaswami Pillai® 
and followed Bholaram Shidhan Firm v. Governor-General in Council% 


Turning to the decision relied on by Panchapagesa Sastri, J., in Bholaram 
Shidhan Firm v. Governor-General in Council*, the Patna Bench laid down that it is 
not correct to say that because under section 79 in the case of a suit against the 
Central Government the Suit is to be instituted by naming the Governor-General in 
Council as defendant the notice under section 80 must also be addressed to the 
Governor-General in Council that section 8p is complete in itself and provides 
for a notice in such a case to be delivered to or left at the office of the Secretary to 
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Government and that it must obviously mean - that. the notice has also to be addressed 
in such a case to the Secretary to that Government. Governor-General in Council v. 
Amilal? was reliéd on and Governor-General in Council v. Krishnaswami Pillai? was 
distinguished: 


Panchapagesa Sastri, J., in a subsequent decision reported in Sankunni Menon v. 
South Indian Railway*, has stated that the notice under section 80, Civil Procedure 
Code, after setting out the despatch of goods and the non-delivery i in time and their 
iate arrival and the deterioration of the goods and the loss sustained by the plaintiff 
ended with this paragraph : E 

“Please therefore take notice that unless you make good the loss I have sustained ‘by reason of 
your negligence, I intend instituting a suit against Your railway for such loss as mentioned above.” 
The letter Was addressed to the. Secretary for Railways, Central Government, 
New Delhi, and the agents of the three railways concerned. The learned Judge 
has held that though section 80, Civil Procedure Code, is mandatory it is equally 
- well settled that the Court should not be hypercritical,in examining the language 
used but should interpret the Code in a free and liberal spirit and that on a fair 
reading of the notice in the present case it may well be taken'as an intimation which 
“will satisfy the requirements of sections 79 and 80, Civil Procedure Code, and that 
the name of the proposed defendant need not be stated although of course it is 
expected that the person against whom the relief is sought would be particularised. 


To sum’ up as Pandalai, J., observed in Ramaswami v. Secretary of. State? in 
effective lariguage, ; 

* We are not bound to abandon all common sense, but on the contrary we must look at the 
document and,understand it in a fair and reatopable sense in the way in which the writer meant 
and the addressee understood it.” 4 

In’this case applying these pr jails what are the facts. The plaintiff wanted’ 
only to address the State or the Government. ` The Government also understood 
the matter only in that way. The notice was sent to the member in charge of 
the Railway Board as the competent authority to deal with the matter. This 
notice was forwarded by the Railway Board to the General Manager, M. & S. M. 
Railway, as the competent authority to deal with the matter. Therefore the 
instant case falls within the four corners.of the decisions which have been set out 
above and I have no hesitation in agreeing with the District Judge of Kurnool 
that the notice was a proper notice-under section 80, Civil Procedure Code. In 
this connection we must remember what ‘has been stated in a House of Lords 
decision by Lord Penzance cited with approval in the Civil, Justice Committee 
Report that : ‘ 

“Procedure is the machinery of the law after all—the channel and means whereby law is adminis- 
tered and justice reached. It strangely departs fromeits proper office if in place of facilitating it is 
permitted to obstruct and even to extinguish ‘the legal rights, and is thus made to govern where it 
ought to subserve.” > - 5 

As regards the point sonatas limitation the question is whether when the 
amendment was made there was an addition of party or only -a correction of a 
misdescription, I have set out sufficiently all, the facts tù show that no new party 
had been added. On the other hand a misdescription when recognised’ as such 
has been corrected by means of an amendment and against which also no revision 
has been filed. ‘Therefore the suit has been filed within time. 


The result is that this second appeal has got to be dismissed and is ae 
dismissed with costs. No leave. 


2” VPs. z t Appeal dismissed.. 
i i : 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Mack. - T 
Kolandayammal ` t .- _ Appellant® 
- Krishnasami Goundan and others i .. Respondénts: 

_ Civil Procedure Code (V of 1908), Order 41, rule 23—Finding given by trial Court on all issues—Remand 

-by appellate Court for fresh disposal with opportunity to adduce additional evidence—Order of remand illegal: 
In a suit for partition the trial Court gave the plaintiff a partial decree which was set aside on 
appeal and the suit remanded to the trial Court for fresh disposal with opportunity to adduce ‘addi- 
tional evidence. The trial Court after receiving additional evidence gave a preliminary decree. 
to the plaintiff after giving ‘findings on all the issues. On appeal the finding on one of the issues 


-was confirmed but the suit was remanded again for fresh disposal with a further opportimity to 
.adduce additional evidence. . à : wk 


Held, the lower appellate Court should not have remanded the suit a second time for disposal 
‘in: the circumstances with a further opportunity to the parties to adduce additional evidence. It is 
the duty of the lower appellate Court to go into the record, give findings on the other issues and 
finally dispose of the appeal. i 

Appeal against the order of the District Court of Coimbatore in C. A. No.’ 
‘243 of 1950, dated roth March, 1951, preferred ageinst the decree of the Court 
of the District Munsiff of Dharapuram in O. S. No. 188 of 1947. . 


K. P. Ramakrishna Aiyar and T. R. Ramachandran -for Appellant. - 
K. K. Gangadhara Aiyar for Respondents. s 


The Court delivered the following ; 

Jupcmenr.—The appellant is the 3rd defendant. The appeal is against 
:a wholly untenable order passed by the learned District Judge of Coimbatore 
remanding O. S. No. 188 of 1947 on the file of the District Munsiff’s Court, 
Dharapuram, for fresh disposal with an opportunity to be given to the parties 
to adduce additional evidence. «The plaintiff, who sued in forma pauperis for 
partition and ‘separate possession of some property, is the son of the appellant’s 
brother. The appellant was in the position of an alienee of certain items of property.. 
‘The District Munsiff who first heard the suit partially decreed it and in A. S. No- 
63 of 1949, the suit was remanded for fresh disposal on the ground, it would appear 
that the evidence and the findings were incomplete. Subsequent to- this remand 
P.Ws. 2 and 3 and D.Ws. 3 to 6 wer examined. j ji 


The learned District Munsiff found on all the issues framed and again gave 
the plaintiff a partial preliminary decree. The learned District Judge again 
remanded the suit, for fresh disposel after confirming the finding of the learned 
District Munsiff on issue No. 2 to the effect that a sale dated 8th December,. 1937, 
was not binding on the plaintiff. As regards the finding on issue No. 1 he expressed 
his dissatisfaction as to the manner in which the learned District Munsiff dealt. 
with it and remanded the whole suit for fresh disposal in the light of certain obser- 
‘vations which are. extremely difficult to follow giving the parties a second oppor- 
.tunity to‘ adduce additiomal evidence. Nowhere in his order is there reference 
to the first remand. 


The learned District Judge criticised the learned District Munsiff as regards’ 


the following observation he made: , _ 


. “A perusal of the evidence of D.Ws. 1 and 6 will convince that Rangasamy Naicken was a 
trastee not only to the rst defendant but to various persons of his village.” 

It. may be mentioned that the rst defendant was no other than the grandfather 
of the plaintiff and the father of the grd defendant. The District Judge consi- 
dered that the trial Court had perfunctorily left the task of going through the 
evidence and discussing it to be done by someone else. -In a prior portion of his 
judgment the District Munsiff expressed the view that theħ evidence of D.Ws. g. 
to 6, that is, those examined after remand had been purchased. The learned 
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District Judge should certainly not have remanded the suit a second time for disposal, 
in the circumstances with a further opportunity to the parties to adduce additional 
evidence. All the evidence was on record and it was the clear duty of the lower 
appellate Court to have gone into it, foung also on the other issues and finally 
disposed of the appeal. The learned District Judge in fhis remand order con- 
sidered further that two other issues were necessary and directed them also to be 
tried and determined. 


Both the learned advocates agree that the learned District Judge should not 
have in this case proceeded under Order 41, rule 23, Civil Procedure Code. This 
provision of law by which the appellate Court is empowered to remand a case 
for fresh disposal is, as it appears to me, bacoming subject to grave abuse by lower 
appellate Courts in studious disregard of Order 41, rules 25 to 28 which make 
specific provision for a call to the trial Court to submit a finding on any further 
issue which may be considered necessery after taking additiqnal evidence if directed. 
Order 41, rule 23, Civil Procedure Code does not conteniplate an appellate Court 
confirming substantial findings of fact and then remanding the entire suit for fresh 
disposal because it considers a finding on some other issue unsatisfactory or that 
findings on some further issue is necessary. This partial confirmation of the 
trial] Courts judgment is wholly incompatible with the remand of the suit for 
fresh disposal. Such a remand is most embarrassing to a trial Court and also to 
the appellate Court which may hear the matter after remand, partially bound 
as it is by the confirmation of one or two findings by the first appellate Court 
which directed the remand. 


There is another objection to such remnads in that the findings can only 
be set aside in a second appeal, though of course, such partial findings when made 
as in the present case can be set aside as wholly objectionable and nowhere con- 
templated under any of the provisions of Order 41, Civil Procedure Code, in an 
appeal such as this. It must finally be remembered by lower appellate Courts 
that whereas orders of remand under Order 41, rule 23, are appealable, orders 
passed under Order 41, rules 25, 26 and 28 are not appealable for the simple 
reason that the appeel has not been finally disposed of. In cases such as this 
where the obvious course which the lower appellate Court should take is one 
under these non-appealable provisions, a wholesale remand under Order 41, 
rule 23, Civil Procedure Code, which gives an easy sta.istical final disposal to the 
appeal, so far as the lower appellate Court is concerned, must be strongly deprecated. 
In Veeramma v. Lakshmayyat, the judgment of the trial Court was open to serious 
criticism. Horwill, J., nonetheless set aside the order of remand and directed 
‘the lower appellate Court to dispose of the appeal on its merits. He made the 
following -observations 1— . 

**Tt is not necessary in this case to go so far as to say that if the judgment of the trial Court is 
so completely incomprehensive as to be of no value at all the appellate Court has no jurisdiction 


to order the trial Court to write another judgment ; but the judgment in this case as already 
pointed out does contain the findings on all the material questions of fact and law.” 


‘The judgment of the trial Court before me does not appear to be anything like 
as unsatisfactory as the one considered in that judgment and what is also of more 
amportance is that in that decision there was not as in the present case a second 
remand with a permission to adduce further evidence for the second time. The 
-order of remand by the learned District Judge cannot possibly be permitted to stand 
and become the ctarting point of a third cycle of litigation.. I have no hesitation 
“in setting it aside zn toto including the finding on issue No. 2 which he has seen 
fit to confirm and I direct the present District Judge of Coimbatore to hear and 
dispose of the appeal finally and as expeditiously as possible afresh in accordance 
-with law. Costs of this appeal will abide the result and will be provided for in 
the ultimate decree to be passed. 


V.P.S. ie ee Appeal allowed. 


f 
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IN THE HIGH COURT OF JUDIGCATURE AT MADRAS. 
Present :-—Mnr. JUSTICE RAGHAVA Rao. 
- The Commissioner, Hindu Religious pz Charitable Endowments. 
A . 


Board Appellant™ 
U. . 
Gangamma and another -~ Respondents.. 


Madras Hindu Religious Endowments Act (II of 1927), section 9 (12)—User of shrine as place of 
worship by public—Presumption of its being “ Temple”? within the meaning of the Act. ' 


If on evidence oral and documentary the user as of right of the shrines as places of worship is. 
established there is a presumption, unless rebptted by strong evidence on record, that they are 
temples within the meaning of section 9 (12) of the Madras Hindu Religious Endowments Act., 

Bhagwan Din v. Har Swaroop, (1940) 1 M.L.J. a: L.R. 67 I.A. 1: LL.R. 15 Luck. 1 (P.C.), 
referred to and explained. ee 

Appeal ageinst the order of the District Court, Bellary, dated 18th October, 
1948, in O. P. No. 104 of 1947. ; 


M. Seshachalapathi for Appellant. 
C. Kondiah and B. Lakshminarayana Reddi for Respondents. 


The Court delivered the following 

Jupcmenr: There are three temples situated in Adoni with reference to: 
which a declaration was sought by the respondent before me that they were not 
temples as defined by section 9, sub-clause 12 of the Madras Hindu Religious 
Endowments Act but private institutions for private worship for the benefit of 
herself and all the members of the families to which she (P. W. 1) belongs—the 
‘Hyati family as it is described in the records and the Court family with which 
the Hyati family was connected by marital ties. The respondent before me 
succeeded in her application to the District Court under section 84 of the Madras. 
Hindu Religious Endowments Act although she -had failed before the Hindu 
Religious Endowments Board in the enquiry. which preceded the petition in the 
District Court. an 

The entire material relevant to the decision of the matter before me lies in 
a short and narrow compass. The oral evidence given before the District Court 
consisted of that of the petitioner before it as P.W. 1 and seven witnesses on the 
- opposite side. The report of the Asgstant Commissioner of the locality for the 
Endowments in question was also put before the Court as a document which came 
into existence as a result of the enquiry by the Inspector in which several persons. 
of the locality were examined by him. The documentary evidence, further,. . 
consisted of Ex. B. 2 series, certain receipts for payment of municipal texes. 


On these materials which have been very carefully canvassed by learned 
counsel on both sides before me at very great length I have come io the distinct 
conclusion thet the only possible view to take of this: matter is that the places of 
worship in question are temples as defined by the Madras Hindu Religious 
Endowments Act. ° 


Mr. Kondayya the learned advocate for the respondent has emphasised the 
following considerations əs supporting the view. taken by the District Court : 
(1) that the temples were, constructed long long ago about a century back not 
out of the funds from the public but presumably from out of the funds contri- 
buted by the ancestors of his client, (2) that for marriages performed within the 
precincts of the temples or for bhajanas conducted therein the permission of the 
members of his client’s family used to be taken, (3) that the expenses for the 
worship in the temples inclusive of all the food preparations and other preparations 
were found only by the members of the families of her ancestors, and (4) that the- 
poojari of the temples would after worship was over, hand over the keys of the: 
temples to one or other persons in the management of the temples who were persons. 

a cine Ors A 

*A. A. O. No. 425 of 1949. ; Era. goth October, 1952. 
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belonging either to the Hyati family or the Court family. Learned counsel has 
also urged that but for some spite and ill-will that arose between R.W. 7 and 
P. W. 1, there would not have been the slightest attempt on the part of the Endow- 
ments Department to claim these places of worship as gemples under the Act. 
It is not disputed before me by the learned counsel for the respondent that the 
Jands*at Rampur and the houses round about the shrines stand registered in the 
names of the deities concerned. Nor could it be disputed by him as the evidence 
on record on both sides is all one way to that effect, that for ordinary purposes 
of worship in the shrine any Hindu member of the locality irrespective of his caste 
or creed could very well visit. All the seven witnesses on the side of the respondent 
before the Court below have definitely sworn that there is absolute freedom of 
worship for such people in the shrines. It is significant to notice that there is no. 
statement in the deposition of P. W. 1 herself that there were any restrictions on 
such worship. Relying on these facts which have been practically found by the 
Court below in its judgment, Mr. Seshachalapathi for the appellant has argued 
that the character of the shrines must be regarded as that of temples according to 
the definition of the Act. He has also relied on a number of decisions of this 
Court—amongst these I may mention Vasudevan Atisseripad v. Govinda Menon, 
Subramania Atyar v. Poojari Goundan*, and Narayanan v. Hindu Religious Endowments 
Board’, in support of his submission that if the user of these shrines as places of 
worship is established, there is the presumption that the user is as of right and that 
unless the presumption stands rebutted by the evidence on record the places must 
be regarded as temples within the meaning of the Act. As against these decisions 
Mr. Kondayya the learned advocate for the respondent has drawn my attention 
to a decision of the Privy Council reported in Bhagwan Din v. Har Swaroop*, which 
goes to show that the dedication of a private shrine to the public ought not to be 
readily inferred but its historical background must, when a question of dedication 
has to be decided, be taken into account. In this submission, Mr. Kondayya is 
in my opinion perfectly correct. The question, however, is whether there is anything 
in the historical background regarding the origin of the shrines with which we are 
now concerned which goes to show that there was an original creation of these 
shrines as private institutions. If such material existed, undoubtedly the burden 
of proving that what was a private institution at the inception became a public 
institution subsequently would lie heavily on the party alleging it. Likewise, if, 
as was the situation in the reported case of the Privy Council the question arose 
whether certain lands granted to an individtial were granted to him in his capacity 
of the holder of the shrine or in his own-individual capacity, the origin of the grant 
would have to be investigated with reference to appropriate facts which may bear 
on the question whether the properties in dispute are properties belonging to the 
shrine or the individual claiming them. I may also state what I consider to be a 
guiding factor for me in the present case that if the evidence on record left any 
doubt with reference to the user as of right or of dedication inferable therefrom 
I should dismiss this appeal as the burden lying upon the appellant cannot in 
my opinion stand discharged by his pointing to nicely balanced considerations 
derived from the evidence on record showing the equal possibility of the judgment 
` appealed against being wrong as well as right. 

After the careful consideration I have bestowed on the matter, the first thing 
which I have to mention is regarding the practice of worship. As the learned 
advocate for the appellant rightly emphasised, the ordinary religious worship 
associated with the shrines in question is open to all the Hindu residents of the 
locality and without any sort of restriction from any body whatsoever. With 
reference to the construction of another shrine within the same precincts at a later 
date, namely, the shrine of Kasi Visweswaraswami and with reference to other 
kinds of worship than the usual worship associated with the shrines with which 
we are concerned there is the evidence of permission from some people belonging 


a. (1915) 2 L.W. 853. 4. (1940) 1 M.LJ. 1: L.R. 67 LA. r: 
2. 1919 M.W.N. 899. LL.R. 15 Luck. 1 (P.C.). 
3. AIR. 1938 Mad. 209. i 
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to the Hyati family or the Court family. -There is no such restriction talked of 
by.P.W. 1 with reference to the usual worship.in the shrines. The fact that bhajanas, 
marriages, and upanayanams are not done in the shrines except with permission of 
the persons in charge of the managerfent of the shrines does not in my view affect 
the determination of the question now before me. What I may refer to as one other 
material factor for my decision is not so much the circumstances of fact referred 
to in the decisions cited before me as constituting relevant tests to be applied as the 
exact language of the statutory definition which I consider to be the paramount 
if not exclusive factor for consideration. Bearing this in mind I may leave out 
of consideration a number of details adverted to before me for the appellant, namely, 
that, there is a dwajasthambam, in fropt of the shrine that there are bells ringing 
therein and that the size of the idols installed in the shrines is fairly big and such 
. as one would expect only in the case of public temples. There is, however, one 
feature adverted to by the learned advocate which is of some significance in’ the 
context of my discussion -and to which I must refer, namely, that there is evidence 
on record which points out unequivocally that there are utsava vigrahas inside the 
shrines which are taken out in procession for the worship of the public in the streets. 
This feature is important as showing facilities for public worship by means of pro- 
cessions given to the residents of the locality by those in management of the shrines. 


It is true that if, notwithstanding the evidence of user, which we have in one 
voice and to one effect, on record there was evidence of any kind of interruption 
afforded on any particular occasion to the usual mode of worship by the residents 
of the locality, that would be a very important matter which I must take into account 
on the side of the respondent before me but of such interruptions by the members 
of the Hyati family or the Court family there is no evidence at all on record. Where 
dedication is asserted by one side and denied by the other one such act of inter- 
ruption by the party disputing the dedication would as the Privy Council pointed 
out be a more conclusive kind of material than any amount of assertion of right 
on the part of the party claiming the dedication. Mr. Kondayya has pointed 
out relying upon the Privy Council decision reported in Bhagwan Din v. Har Swaroop*, 
that in case of shrines or places of religious worship founded even by a private indi- 
vidual for the benefit of himself and the members of his family it is not uncommon 
in this country for persons in management to take offering from the public as such 
offerings might tend to augment the resources of the shrine and to infer a dedi- 
caiion from such a fact is certainly not within the competence of the Court. There 
is more evidence on record in support of the statutory definition as being applicable 
to the present case than mere making of sich offerings by the public at large and 
there is no evidence at all whatsoever of any permission asked for with reference 
to ordinary mode of worship associated with the shrines by anybody who was a 
member of the public and sought to visit the shrines for darshan or worship of the 
’ deities. In fact P.W. 1, has not spoken ‘of any such permission as I have already 
stated. Learned counsel for the respondent has also urged that R.W. 7, who was 
at the bottom of the mischief which has culminated in the present dispute has in 
his report submiited to the Board adverted to the reports taken by him from the 
residents of the locality Which are in favour of the respondent. R.W. 7’s evidence 
is before the Court and unless anybody from whom the statement was taken by 
him has gone into the witness box either for purposes of corroboration or for the 
purposes of contradiction of the material placed by the Inspector in his testimony 
before the Court I do not think that the argument that the report is based on the 
material furnished by the residents of the locality can be of any help to the 
respondent’s counsel in the disposal of this appeal. Owing to all these 
circumstances I come to the irresistible conclusion thet the shrines in question 
were rightly declared by the Board to be within the scope of the definition of temple 
im the Act. 

For these reasons this appeal must stand’ allowed with costs. 


K.S. -_ Appeal allowed, 





1. (1940) 1 M.L.J. 1: L.R. 67 LA. 1 : LL.R. 15 Luck. (P.G.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Krisunaswam NAYUDU. 
Geddam Subba Rao and others $ j Appellants* 


v. 
Balantrapu Satyanarayanamurthy .. Respondent. 


Civil Procedure Code (V of 1908), section 34, Order 34, rule 11 and section 11—Preliminary decree on 
mortgage awarding subsequent interest on principal but silent as to subsequent interest on costs and interest— 
Effect—Such subsequent interest if can be claimed in execution—Decree holders objection that claim is for a larger 
amount than mentioned in decree—TIf barred in subsequent stage of execution by constructive res judicata. 


Discretion is vested in Courts to award interest and in what manner that discretion has to be 
exercised is no doubt provided under Order 34, ruf 11, Civil Procedure Code. Section 34, Civil 
Procedure Code is a general provision relating to interest and section 34. (2) does not confer on the 
Court any power to award interest but embodies a rule of construction that where a decree is silent 
as to interest it must be deemed that the Court must have refused interest; and even apart from 
section 34 in the absence of any other provision in the decree to justify the Court to come to a conclu- 
sion that subsequent interest has been awarded on other sums also—(the decrec in the instant case 
awarded subsequent interest on the principal amount but was silent as to subsequent interest on 
interest and costs)-—applying the ordinary rules of construction it must be held that the omission 
must be due to the fact that the Court intended not to award interest on those sums. 


It will be open always to judgment-debtors at any stage in the excution proceedings, so long 
as the decree is not satisfied to contest the correctness of the amount for which execution is sought for. 
The judgment-debtor is only bringing to the notice of the Court that it would not be open to the 
executing Court to go behind the decree in the sense that it could not order execution for an amount 
which is not provided under the decree (for instance by including.subsequent interest which was not 
awarded), The principle of constructive res judicata will not bar the judgment-debtor raising the 
objection to the amount of the decree at a later stage of the execution proceedings. : 

Appeal against the order of the Court of the Subordinate Judge, Amalapuram, 
dated 15th March, 1949, in E.A. No. 94 of 1949 in E.P. No. 225 of 1947 in O.S. 
No. 70 of 1939. 

` D. Narasaraju and K. B. Krishnamurthi for Appellants. 
K. Bhimasankaram and P. Sithikanta Sastri for Respondent. 


The Court delivered the following 

JupGMENT.—The judgment-debtors in a mortgage decree in O.S. No. 70 of 
1939, Sub-Court, Amalapuram, are the appellants. The appeal is against the 
order dismissing the judgment-debtors’ application to determine the amounts due 
by them under the decree and to order restitution of such amount as might have 
been overpaid by them to the decree-holder in the course of the execution of the 
decree, 


: A preliminary mortgage decree was passed by the High Court in Application, 
No. 205 of 1942 on the 13th July, 1944. Thedecree directed the judgment-debtors 
to pay on or before the 13th October, 1944, or any later date upto which time for 
payment may be extended by the court a sum of Rs. 9,892-12-9 with further interest 
on Rs, 5,852-3-0 at 6 per cent. per annum from the date of decree till the date of 
payment. The other clauses of the decree are in conformity with form No. 5 
of Appendix D, I schedule of the Code of Civil Procedure (the form usually employed 
for a.preliminary mortgage decree for sale.) Clauses 2, 3, 4 and 5 of the decree in 
this case are, in fact, copy of the corresponding clauses provided in form No. 5. 
Yn pursuance of the preliminary decree a final décree was passed on 13th March, 
1945, which provided that as the payment directed by the preliminary decree referred 

to had not been made the mortgaged property would be sold. í 


The decree-holder filed E.P. No. 225 of 1947 for sale and in that application 
the judgment-debtors did not raise any other objection except the contention that 
the interest provided for at 6 per cent. must be reduced to 5} per cent. In the 
present E.A. No. 94 of 1949 filed by the judgment-debtors for determining the 
amounts, their contention was that the amount for which the property was to be 
sold does not represent the amount that is really due under the preliminary decree 





a A. A. O. No. 528 of 1949. gth January, 1953. - 
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passed by the High Court, and that the decree-holder, in addition to the amount 
recoverable under the decree, added interest on costs and on interest on the 
principal amount which, it is urged, was not provided under the preliminary decree 
and that, therefore, the decree-holdg would not be entitled to recover the same. 
The principal sum as &ppears from the preliminary decree is only Rs. 5,852-3-0 
and the amount which was directed to be paid on or before 13th October; 1944, 
namely, Rs. 9,892-12-9, represents not only the principal of Rs. 5,852-3-0 but includes 
within it the interest on Rs, 5,852-3-0 till the date of the preliminary decree and 
the costs awarded. In so far as subsequent interest is concerned, the decree there- 
fore provides only interest at 6 per cent. per annum on the sum of Rs. 5,852-3-0 
representing the principal sum and there is no specific provision in the decree as to 
any interest on costs and on interest on the principal. 


It is contended on behalf of the appellant that where no provision is made in 
the decree as to subsequent interest under the provisions of section 34, clause 2 of the 
Civil Procedure Code, the decree being silent with respect to payment of such 
further interest, it must be held that the court must be deemed to have refused such 
interest and there should therefore be no execution taken out for such additional 
interest. The power to award subsequent interest in mortgage decrees has now 
been conferred under Act XXIX of 1929 and a provision is incorporated in Order 
34, rule 11, Civil Procedure Code, which empowers the court to award interest in 
mortgage decrees. Rule 11 of Order 34, Civil Procedure Code, says : 

“ In any decree passed in a suit for foreclosure, sale or redemption (in this case it is a suit for 


sale), where interest is legally recoverable, this Court may order payment of interest to the mortgagee. 
«©. a « >» « « (the several categories are noted) : 


(a) interest upto the date of payment which will comprise interest on the principal amount due 
and declared on the mortgage, on account of costs awarded to the mortgagee, and on any amount 
adjudged to be due to the mortgagee as for costs, expenses, if any, incurred in respect of the mortgage 
security upto the date of the preliminary decree.” 

Rule 11 clause (b) deals with subsequent interest, that is, interest upto the 
realisation or actual payment which may be awarded by the Court if it considers 
reasonable on the aggregate of all the sums referred to in clause (a) and interest 
calculated therein. The court is, therefore, empowered to award interest, such 
power having been conferred specifically under Order 34, rule 11, Civil Procedure 
Code, while prior to the amendment by Act XXIX of 1929 courts were exercising 
such power under section 34, Civil Procedure Code . But the question for deter- 
mination here is whether the court hag, in pursuance of the power under Order 34, 
rule 11, Civil Procedure Code, exercised its power in awarding subsequent interest 
after the period provided for payment and, if so to what extent. 


Sub-clause (1) of Clause 2 of the decree is clear and unambiguous and what 
has been given as subsequent interest is only on the balance of the principal sum of 
Rs. 5,852-3-0 at the rate of 6 per cent. per annum. At any rate sub-clause (ii) of 
Clause 2 is silent as to interest on costs. Any omission to refer to subsequent interest on 
costs, must be taken to mean that the court must be deemed to have refused such 
interest ; for this position Mr. Krishnamurthi, the learned counsel for the appellant 
relies on section 34 (2), Civil Procedure Code. After the enactment of Order 34, 
rule 4, the question is whether the power of the court to award subsequent interest 
is exercisable only under Order 34, rule 11 and not under any other provision of the 
Civil Procedure Code. In so far as this power is concerned, discretion is vested 
in courts to award interest and in what manner that discretion has to be exercised 
is no doubt provided under Order 34, rule 11, Civil Procedure Code. Section 34, 
Civil Procedure Code, is a general provision. relating to interest and section 34 (2) 
does not confer on the court any power to award interest but embodies a rule of 
construction that where a decree is silent as to interest, it must be deemed that the 
court much have refused interest ; and, even apart from section 34, in the absence 
of any other provision in the decree to justify the court to come to a conclusion that 
subsequent interest has been awarded on the other sums also, applying the ordinary 
rule of construction it must be held that the omission must be due to the fact that the 
court intended not to award interest on these sums. Je NYSE 
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Mr. Bhimasankaram, however, relies on sub-clauses 2, 3 and 4 of the decree 
which make reference, in the working out of the decree, to any subsequent interest 
as may be payable under rule 11 of Order 34, Civil Procedure Code and 
‘contends that where there is a specific referenge to subsequegt interest that is payable 
under rule 11, the court must have intended to award stibsequent interest under 
‘the provisions of Order 34, rule 11 and the executing court has only to calculate 
anterest at such rate as it may deem fit and the decree is one which cannot be said to 
contain no provision for subsequent interest in respect of costs and interest. The 
mention of subsequent interest in sub-clauses (ii) (ii) and (iv) only refers to “ such 
subsequent interest as may be payable under rule 11 of Order 34.” Order 34, 
rule 11, Civil Procedure Code, does not lay down that all mortgage decrees -shall 
provide for subsequent interest at a certain rate, when, in that event, the contention 
of the learned counsel for the respondent can be understood. The reference to 
subsequent interest in those clauses is only made to arrive at the exact amounts 
‘payable on the occasions mentioned in these clauses in which subsequent interest 
also has to be taken into account which subsequent interest would be payable under 
rule 11 of Order 34, only if the court had awarded it by virtue of the power which 
it had at the time of the passing of the preliminary decree and making provision for 
subsequent interest. Where there has been no such provision as is clear from the 
language of clause 2, sub-clause (i) reliance cannot be placed on a reference to 
subsequent interest in the decree to rule 11, of Order 34, Civil Procedute Code. I 
‘have no hesitation in holding on a construction of this decree that the decree-holder 
has been denied any interest apart from the 6 per cent. on Rs. 5,852-3-0, till the 
date of payment. 


Objection was taken to the maintainability of the petition as it is contended 
that the application would not lie and would be barred on the principle of cons- 
tructive res judicata, for the reason that the judgment-debtors have not raised this 
‘question as to the exact amount due under the decree in E.P. No. 225 of 1947, 
the execution petition for sale taken out by the decree-holder, they having confined 
their objection only to reducing the rate of interest from 6 per cent. to 54 per cent. ; 
and by failure to have raised this contention in the execution petition they must 
be held to have been barred by the principle of constructive res judicata in raising 
it in the present petition. Attention is invited to the decisions reported in Ulaganatha 
v. Alagappa!, Bapanna v. Venkayya® and Kailas Thevar v. Ramaswami® in support of 
the position that the mere fact that a judgment-debtor does not in a previous exe- 
cution proceeding object that the amount “for which execution is taken out is in 
excess of the decree itself does not bar the judgment-debtor from raising that objection 
in subsequent execution proceedings. In short the principles of constructive res 
judicata in execution proceedings would not be applicable to cases where the question 
of the amount for which execution is taken out is in dispute and that it would be 
‘open to the judgment-debtors at any time in any execution proceedings to raise the 
‘objection that the amount for which execution is sought for is not the correct amount 
due under the decree, Walsh, J. in Ulaganatha v. Alagappat, observed as follows at 
page go6 : 

“ That the appellants did not then object that the amount for Which execution was taken out 
‘was in excess of the decree itself does not, we consider, bar them from raising this plea in subse- 


quent execution proceedings. To hold otherwise would imply that the decree is itself superseded 
by orders in execution which allows more than what the decree granted.” 


‘The question that is in dispute is only as to the amount that will ultimately 
be payable under the decree which should depend upon a construction of the 
decree itself. In Bapanna v. Venkayya*, Horwill, J., observed at page jor that the 
principle of constructive res judicata must be applied with caution to execution 
‘proceedings and that it can only: be applied to cases where the court could not have 
acted as it did if the judgment-debtor has successfully raised the points which are 
sought to be held by this principle against him. In general, the learned Judge 


1} 
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enumerated four classes of cases where the court cannot order execution unless it 
was satisfied that the petitioner has a right to execute, that the judgment-debtor 
is liable to satisfy the decree, thit the decree is executable and that it is not barred 
by limitation ; end since these are rgatters that should necessarily be considered 
by a court before it anes execution “and if the court orders execution to proceed, 
it must be presumed that the court has considered these aspects and as the conditions 
were found to be satisfied, execution was ordered. As further observed by the 
learned Judge : 


“The mere fact, that the sum for which the decree is sought to be executed is not the correct 
amount due by the judgment-debtor to the decree-holder would not prevent execution from proceeding, 
” è 


The fact, therefore, that execution was ordered would not amount to an adjudi- 
cation that the correct amount due under the decree was ascertained as the amount 
for which execution was ordered. Further, especially as section 11, Civil Procedure 
Code, is not made in tefms applicable to execution proceedings it will be inequitable 
to extend and apply the principles of section 11 in toto to execution proceedings 
as the application of section 11 with all its implication to execution proceedings 
wil result in hardship, in particular to judgment-debtors. With respect, I agree 
with the observations of Horwill, J., in the case above referred to that caution must 
be exercised in applying the principle of constructive res judicata to execution proceed- 
ings. There can be no doubt that what is raised in E.A. No. 94 of 1949 is only 
an objection as to the exact amount due under the decree. In E.P. No. 225 of 1947 
the objection was not raised but that did not prevent the court executing the decree 
as the decree was executable otherwise. It will be open always to judgment-debtors 
at any stage in the execution proceedings, so long as the decree is not satisfied, to 
contest the correctness of the amount for which execution is sought for. The judg- 
ment-debtor is only bringing to the notice of the court that it would-not be open to 
the executing court to go behind the decree in the sense that it could not order 
execution for an amount which is not provided under the decree. As in the present 
case the ascertainment of the amount would depend upon a construction of the 
decree and it is contended—which contention I accept—there is no provision for 
subsequent interest it cannot be said that execution for a larger amount than that 
provided in the decree could be permitted. The objection on the principle of the 
application of constructive res judicata cannot therefore stand. 


In the result the appeal is allowed with costs and E.A. is remanded to the lower 
court for disposal in the light of the observations herein. 


KS. — Appeal allowed. — 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice KrisHnaswAmi NAYUDU. _ 
A. G. Ramiah Pillai and others .. Appellants* 


U. 


Adhikesavalu ° .. Respondent. 


Civil Procedure Code (V of 1908), section 2 (11), Order 22, rule 3—Will—-Life estate in widow—Nephew 
of testator remainderman under the will—Suit to recover property of estate by widow—Death during pendency of 
suit— Whether the absolute legatee can be brought on record as legal representative. 


In order to entitle a person to bring himself on record as the legal representative or as a co- 
plaintiff to continue the suit what he has primarily to establish is that the right to sue has survived 
to him, even though he may not be strictly the legal representative in the sense he represents the 
estate of the deceased person as required by section 2 (11) of the Civil Procedure Code. 


in a case under a will, the widow of the testator was only a life-estate holder and the nephew 
(applicant) was an absolute legatee. In the absence of any executor the life-estate holder sued to 
recover certain properties of the estate and she died during pendency of suit. When the nephew 
tried to be added as her legal representative, it was contended that as the suit was not constituted in 
a representative capacity he cannot be brought on record, 
a er EANES 


* A. A. O. No. tor of 1952. ' 27th February, 1953. 


» 


TT] RAMIAH PILLAI V. ADHIKESAVALU (Krishnaswami Nayudu, F). 89. 


Held, there being no executor appointed under the will, there can be no doubt the widow is the: 
only person entitled to represent the estate and the suit by her for recovery of possession is a suit which. 
must be deemed to have been instituted in a representative character. 

Madhavarayudu v. Subbamma, (1916) 31 M.L.J. 222, applied. 


Therefore as the suit must be held to have been {nstituted not only on behalf of the widow but 
even op behalf of the remainderman (applicant) the order bringing the respondent on record under 
provisions of Order 22, rule 3, Civil Procedure Code, is proper. 


Appeal against the order of the District Court, Tanjore, at Negapatam, dated’ 
ist February, 1951, in A.S. No. ror of 1951, preferred against the order of the Court 
of the District Munsif of Negapatam in O.S. No. 255 of 1950. 


T. R. Srinivasa Ayyangar, K. S. Desikan gnd K. Raman for Appellants. 
T. S. Kuppuswami Ayyar for Respondent. 


The Court delivered the following 


Jupcmenr.—This appeal is against the order of the District Judge of East 
Tanjore allowing the application of the respondent to bring himself on record as. 
the legal representative of the deceased plaintiff and remanding the suit for disposal: 
according to law. The plaintiff was the widow of one Veeraswami Pillai, who. 
died leaving his last will and testament, dated roth August, 1938. Under the said 
will he directed his widow the plaintiff to take and enjoy absolutely all the moveable- 
properties including the jewels and cash. As regards the immoveable properties, 
she was after his lifetime to enjoy the same without any power of disposal and only 
receive the income therefrom. ‘The further direction in the will is that the immove- 
able properties and’any moveable property left out of the properties given absolutely 
to the plaintiff shall be taken absolutely after her lifetime by Adhikesavalu Pillai, 
the respoindent, who is the son of the sister of the deceased. After the death of the- 
testator, the plaintiff instituted O.S. No. 255 of 1950 on the file of the District 
Munsif’s Court .of Negapatam, the defendants in that suit being persons who have 
got into possession of one of the houses that were dealt with under the will, for a 
decree for possession of the house and for mesne profits. The plaint is based on the 
said will dated roth August, 1938, whereby the plaintiff claimed to be entitled to 
enjoy the properties during her lifetime, which were afterwards to be taken by 
the respondent. The defendants claimed to be entitled to the property under a 
later will of Veeraswami of 1942 and the question therefore that was really to be 
decided in the suit was whether the later will was true and valid. Pending the 
suit, the plaintiff died and Adhikesavalu Pillai, who is entitled to the vested re- 
mainder, applied in I.A. No. 297 of 1951 under Order 22, rule 3, Civil Procedure 
Code, to bring himself on record as the legal representative of the deceased plaintiff. 
The first court rejected his application. But, in appeal, the learned District Judge 
.of East Tanjore reversed the decision of the first court and directed that he be brought 
on record as the legal representative. The present appeal is by the defendants. 
respondents to that I.A. . 


The question that arises for determination in this appeal is whether in the: 
circumstances, Adhikesavalu Pillai, the respondent, could be said to be the legal 
representative of the deceased plaintiff Manickathamnfal and whether the right 
‘to sue has survived to him so as to entitle him to be brought on record as the legal 
representative and continue the suit. The term “legal representative” is defined 
in section 2 (11) as meaning a person who in law represents the estate of a deceased 
person, and includes any person who intermeddles with the estate of the deceased: 
and where a party sues or is sued in a representative character the person on whom: 
the estate devolves on the death of the party so suing or sued. Here, the deceased 
person’s estate was only a life estate under the will, which ceased on her death and 
there is therefore no question of an estate of the plaintiff, which requires to be- 
-recovered possession. of and in any event, the respondent being only her husband’s 
sister’s son cannot represent the estate of Manickathammal. He does not, therefore. 
come within the earlier part of the definition. But, there can be no doubt that 
under the terms of the will, the estate which was sought to be recovered in the suit,. 
devolved on the respondent after the death of the plaintiff. Even though he is a 
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‘person on whom the estate in which Manickathammal claimed a life interest had 
‘devolved yet unless the suit was instituted by the plaintiffin a representative character, 
the respondent cannot be held to be her legal representative. It is well established 
‘that a suit instituted bya Hindu widpw or other limited owner seeking to recover 
the estate of the husband or the decéased male holder is a representative suit and 
‘such suit could be continued by the presumptive reversioner who can bring himself 
-on record, since the estate after the death of the widow or the limited owner devolved 
‘on the reversioner as the nearest heir of the deceased (vide Ramaswami v. Peda- 
munayya*), That a reversioner is a legal representative within the meaning of section 
365 of the old Civil Procedure Code, of a Hindu heiress who instituted a suit for 
recovery of property belonging to her dgceased husband and died during the pend- 
rency of the suit, has been held in Premmoyi Choudhrani v. Preonath Dhur?®. 


In order to bring himself under the definition of the term “ legal representative ” 
under the Code, the respondent, not being the person in law, who represents the 
‘estate’ of the deceased person, namely, Manickathammal, should satisfy that the 
suit instituted by Manickathammal was in a representative character, since the estate 
under the terms of the will devolves on the respondent after the death of Manicka- 
thammal. A suit by a Hindu widow or a female limited owner has been considered 
to be a suit in a representative character. A sole life estate holder’s position under 
‘a will is different from that of a Hindu widow’s estate. By the terms of the will, 
after the death of the testator, the person who would be entitled to possession of the 
-estate is the widow, and there being no executor appointed under the will, the 
person who will be entitled to possession must be deemed to be the person that 
represents the estate since during her lifetime no other person could claim to be 
‘entitled to be in possession of the estate other than herself and as such for all practical 
_purposes she is the person that should be held to represent the estate of the deceased, 
Further, just as a reversioner is not a person on whom the estate of the deceased 
female limited owner devolves, but he succeeds to the estate as the heir of the last 
male holder, similarly, the vested remainderman, the respondent here, does not 
claim through the life estate holder, but claims it under the’ terms of the will from 
‘the deceased by reason of the bequest in his favour under the will. In so far as 
representation. of the estate of a deceased person is concerned there is no difference 
between a widow, who succeeds to her husband’s estate, or the sole life estate holder, 
“who becomes entitled to possession of the property under the will of the testator, 
here, her husband. Both the widow and the life estate holder are the only persons 
‘entitled to immediate possession and. erfjoyment of the estate and on both the duty 
of preserving the estate is cast except in the case of a widow subject to such powers 
of alienation as are possessed by her for any legal necessity and in the case of a life 
“estate holder subject to her being entitled to the absolute income of the property 
the benefit of which would enure ultimately to the reversioner or the remainder- 
man. In the present case, there being no executor appointed under the will, there 
can be no doubt that Manickathammal is the only person entitled to represent 
the estate and the suit instituted by her for recovery of possession is a suit which 
must be deemed to have been instituted in a representative character. In Madava- 
rayudu v. Subbamma’, it Was observed that under the enlarged definition of “ legal 
representative ” to be found in the Civil Procedure Code of 1908, a person in posses- 
sion of the estate belonging to the deceased is competent to represent the “deceased 
-defendant.” The interest of the respondent also is represented by the plaintiff in the 
suit as the securing of the property, which involves the establishment of the will 
-under which she claims, is necessary for protecting the respondent’s interest as well. 


Order 22, rule 3, provides that where the sole plaintiff dies and the right 
to sue survives the Court, on an application made in that behalf, shall cause the 
legal representative of the deceased plaintiff to be made a party and shall proceed 
-with the suit. To entitle one to apply under Order 22, rule 3, it is necessary 
that he should first establish that he is the legal representative of the deceased 
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plaintiff and then satisfy that the right to sue has survived over to him, when alone 
he could be allowed to bring himself on record and continue the suit. In this case, 
there is no question that the right to sue does survive to the respondent, as the suit 
is one for possession based on a will under whgch both the widow and the respondent 
claim certain rights, the widow being entitled to possession during her lifetime, 
and after her death, the person who is entitled to possession would be the respondent 
and none else. The right to sue for possession has certainly survived to the res- 
pondent who has become entitled to possession after the death of the widow. 


In Venkatanarayana Pillai v. Subbammal1, where a suit was brought to set aside 
an adoption and the suit was dismissed by both courts in India and pending appeal 
to His Majesty in Council the plaintiff died, in an application by his grandson, 
as the sole surviving member of his grandfather’s family, and also on his death the 
next reversionary heir to the estate, for an order that his name be substituted on the 
record for that of the appellant, it was held that the petitioner was entitled to the 
order asked for under Order 1, rule 1, Civil Procedure Code and that the contingent 
reversioner may be joined as plaintiff in the presumptive reversioner’s suit, and, 
if so it follows that on his death the “ next presumable reversioner”’ is entitled 
to continue the suit begun by him. Their Lordships of the Privy Council however 
‘supported the right of the appellant to be brought on record not under Order 22, 
rule 3, but under the provisions of Order 1, rule 1, Civil Procedure Code, which 
provides for the adding of the plaintiff. It was further observed: 

“ The two kinds of suits which the Indian law permits to be brought in the lifetime of a female 
owner by reversioners for a declaration that an adoption made by her is invalid, or an alienation 
‘effected by her is not binding against the inheritance (see Articles 118 and 125 of Schedule I of the 
Limitation Act IX of 1908), although they differ in character, will be found to be the same in both 
‘instances as regards the position of the plaintiffs so far as the point for decision is concerned ; and 
the test of res judicata is irrelevant to the inquiry whether the contingent reversioner is entitled to 
continue the suit commenced by the presumptive reversioner. It is the common injury to the 
reversioners which entitled them to sue and the question is whether the ‘ right” to sue survives apart 
‘from any consideration whether or not the next presumable heir is the ‘ legal’ representative of the 
deceased presumptive reversioner.” 

It appears therefore to be sufficient if under Order 22, rule 3, it is found 
‘that the right to sue survives to the applicant who desires to bring himself on record, 
though he may not strictly come within the definition of “ legal representative ” 
under the Code. The question that requires to be decided in the suit is whether 
‘the will of the deceased dated roth August, 1938, has been superseded by the subse- 
‘quent testamentary disposition of 1942. Itis a question common to both the widow 
‘and the respondent and when that question was the issue in the suit, the right to 
‘sue has clearly survived to the respondent and that would be sufficient to entitle him 
‘to continue the suit. 


That a person may be held to be a legal representative of a deceased plaintiff 
‘only for the purpose of continuing the suit and not for the purpose of representing 
-the interest of the deceased plaintiff is the view of Ramesam, J., in Subramania v. 
-Venkatachalam®. In that case the two plaintiffs were legatees under a will which 
‘was refused to be registered by the Registrar. The first plaintiff alone filed the 
‘suit for registration of the will. He died. The second flaintiff, who applied to be 
brought on record was held entitled to continue the suit as one of the persons repre- 
sented by the first plaintiff. Plaintiff 2 was therefore held to be legal representative 
-only for the purpose of continuing.the suit. But the question whether he is the legal 
representative of the first plaintiff in regard to his particular right was left in doubt. 


In order therefore to entitle a person to bring himself on record as the legal 
representative or as a co-plaintiff to continue the suit, what he has primarily to 
-establish is that the right to sue has survived to him, even thoygh he may not be 
‘strictly the legal representative in the sense that he represents the estate of the 
‘deceased person. In this case, however, as the suit has been held to be instituted 
dn a representative character as one not alone on behalf of the widow but even on 
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-behalf of the remainderman the respondent, and the right to sue has also survived 
to the respondent, the-order of the learned District Judge bringing the respondent 
on record under. the provisions of Order 22, rule 3, Civil Procedure Code, is 
correct. 


In the result the appeal is dismissed with costs. 
-K.C. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice Racuava Rao. 


Sha Gomraj Poonamchand is .. Petitioner . 
v. 
Ponnuru Venkatrathnam Chetty : . «+ Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), as amended by Act (VIII of 1951), sec~ 
tion 12-B—Execution petition opposed on the ground that default in payment was not wilful—Whether executing 
Court can go into the question. : 


An order of eviction passed by the Rent Controller had become final by the dismissal of a revision 
petition by the High Court. In the revision petition to the High Court the point was raised that the 
default in the payment of rent was not wilful and that if that were so under the provisions of the 
amending Act VIII of 1951 which had by that-time come into force the order of eviction would be 
illegal. This point, however, was overruled by the High Court on the ground that the Amending Act 
cannot’ govern the parties. The order of eviction was then sought to be executed and the tenant 
raised the objection that as his default was not wilful the order could not be executed. The executing 
Court refused to go into the question of wilfulness or otherwise. On revision, 


` Held, that (i) the execution proceeding is a proceeding governed by the Amending Act VIII of 
1951 and that being so the objection regarding wilfulness is one which could very well be entertained 
by the executing Court and the executing Court had therefore failed to exercise jurisdiction vested 
in it. Woodman v. Mrs. Regina Rajan, (1952) 1 M.L.J. 628, followed. ? 


(ii) The earlier decision of the High Court should be limited to the particular proceeding which 
was in question before the learned. Judge and the operation of that judgment cannot be extended to 
other proceedings on any principle of actual or constructive res judicata. 

Petitions under section 12-B of Act VIII of 1951, praying that the High 
Court will be pleased to revise the ordder of the City Civil Court, Madras, dated 
25th September, 1952, in E.A. No. 3120 of 1952 in E.P. No. 33 of 1952, etc. 


P. S. Kodandapani for Petitioner. 


e 
C. A. Vaidyalingam, T. Venkatadri, K. Ramachandra Rao and P. Venkataswami for 
Respondent. . 


The Court delivered the following 


Junemenrt: C.R.P. No. 1678 of 1952.—In answer to an execution petition 
before .the City Civil Court in respect of an order of eviction originally 
passed by the Rent Controller which became final by the dismissal of the 
Civil Revision Petition by Ramaswami Goundar, J., in this Court, it was 
urgéd by the tenant in the execution application filed by him that the 
question of his default fn the. matter of payment of rent was a matter to. 
be decided with reference to its wilfulness or otherwise under the provisions. 
of section 7 (2) (a) proviso of the Madras Buildings (Lease and Rent Control) 
Act, 1949. If the default were to be found not wilful it was urged for. the tenant 
that the execution of the decree for eviction which followed upon the original 
Rent Controller’s order for eviction would not be competént. The City Civil Court 
refused to go into the question of the wilfulness or otherwise of the default and dis~ 
missed the execution application. ` In this revision ‘against the order of dismissal, 
of the execution application it has been urged on the authority of a ruling of this. 
court by Basheer Ahmed Sayeed, J., in Woodman v. Mrs. Regina Rajan}, that the 
objection was one which could very well be entertained by the executing Court and 
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thet the Court below declined jurisdiction in refusing to go into the question. The 
decreeitself having become inexecutable, by force of the provisions of the Amending 
Act VIII of 1951 to be found in section 7 (2) proviso, it has been urged that this 
Civil Revision Petition is good even without reference to sectign 12-B of the Amending 
Act and without reference to the revisional ‘powers under that section which are 
much*wider than the revisional powers vested in this Court by the Code of Civil 
Procedure. The general proposition is not disputed for the petitioner that the 
executing Court cannot go behind the decree in execution and entertain objections 
other than to the jurisdiction of the Court which passed the decree. What is conten- 
ded is that the non-executability of the decree in the present case which is consequent 
upon the amending provision of the nines ys Act VIII of 1951 as construed by 
this Court in the reported ruling just referred to is in the nature of a valid objection 
to the execution petition in the Court below which renders the orders passed by it 
ilegal, improper or irregular within the meaning of section 12-B of the Amending 
Act. In answer to this point for the petitioner, it has.been contended by Mr. 
Vaidyalingam for the respondent that the judgment of this Court between the very 
parties before me reported in Poonamchand v. Venkatratnam Cheiti1, precludes the 
petitioner before me from raising the point even if that point is otherwise well 
founded. What is argued by the learned counsel for the respondents is that in the 
revision petition preferred to this Court against the order of the appellate authority 
which confirmed the order of eviction made by the Rent Controller, a point was 
raised to the effect that the default in the case on the part of the present petitioner 
was not wilful and that if that were so under the provisions of the Amending Act, 
Act VIII of 1951, which had by that time come into force the order for eviction could 
not stand. It is further pointed out by the learned counsel for the respondent that 
that point was overruled by the learned Judge of this Court, who disposed of the 
Civil Revision Petition, Ramaswami Goundar, J., on the ground that the Amending 
Act cannot govern the parties to this Revision Petition for the reason that there was 
no proceeding pending at the time the Amending Act came into force which could 
be said to be governed by it. Says learned counsel, whether that view of the learned 
Judge is right or wrong that is the view of law binding upon the parties to that 
proceeding in the subsequent stages of the same litigation of which the execution 
petition with which we are concerned happens to be one. In my opinion the exact 
limits within which the judgment of Ramaswami Goundar, J., should be held oper- 
ative are to be understood with reference to the particular proceeding which was 
in question before the learned Judge and theoperation of his Lordship’s view cannot 
be extended to other proceedings, if regard is to be had to the reasoning which was 
employed by the learned Judge in the revision petition which his Lordship disposed 
of. There, is, in my opinion, here, no question of constructive res judicata analogous 
to that enacted by Explanation IV to section 11 of the Code of Civil Procedure nor 
can the question be regarded as one of actual res judicata except with due regard to 
the scope of the exact proceeding in which the view of his Lordship was expressed. 
It cannot be disputed nor indeed has it been, by the learned counsel for the res- 
pondent that the later proceeding which is an execution proceeding is a proceeding 
governed by the Amending Act. ` 

` No attack has been made too before me against the correctness of the ruling 
in Woodman v. Mrs. Regina Rajan?. I am in the circumstances content in the interests 
of the comity of judicial decision to accept that ruling. The result is that this Civil 
Revision Petition must be allowed with costs to abide the result of the enquiry into 
the objection made in the execution application before the Court below on the 
question of the wilfulness or otherwise of the default committed by the tenant. 

C.R.P. No. 1789 of 1952.—The matter connected with C.R.P. No. 1678 of 1952, 

willin view of the foregoing also go back to the Court below for appropriate orders 
being passed on it after the question of wilful default in the execution application 
is disposed of by it, in the light of such disposal as well zs the foregoing. 


V.P.S. — C.R.P. No. 1678 of 1952 allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
Preshwr :—MR. Jyo RaMASWAMI GOUNDAR. 


Dalmia Cement (Bharat), Ltd. .. Applicants* 
v. 
The Registrar of Joint Stock Companies, Madras .. Respondent. 


Companies Act (VII of 1919), section 131, proviso—Scope—Balance-sheet and profit and loss account to be 
placed before general meeting—Extension of time for filing—Registrar’s power to grant. 

The proviso to section 131 of the Indian Companies Act is a proviso to the entire section and. 
there is no reason to treat it as a proviso only %o the latter part of the section. If the Legislature 
intended that the period of 18 months should be absolute, and not liable for extension, they should: 
have used clear words embodying such intention. f 

'The Registrar has got the power to extend the period of 18 months for placing balance-sheet andi 
profits and loss statement before the general meeting under section 131 (1) of the Companies Act. 

- V. C. Gopalaratnam and L. V. Krishnaswami Aiyar for Applicants. 

‘ The Government Pleader (P. Satyanarayana Raju) for Respondent. 

The Court delivered the following 

Jupcmenr.—These are applications praying that the time for the placing 
of the balance-sheet and profit and loss account of the applicant company Dalmia 
Cement (Bharat), Limited, before the general meeting under section 131 (1) of the 
Indian Companies Act be extended by three months or to direct under section 45 
of the Specific Relief Act, the Registrar of Joint Stock Companies, the respondent 
to both the applications, to exercise the powers conferred upon him and extend the 
time. The above company was incorporated on 1st November, 1951, for the purpose 
of taking over. of the entire assets in the Indian Union of Dalmia Cement, Limited, 
and accordingly took over all the shares of thesaid Dalmia Cement, Limited and 
issued its own shares in lieu thereof, as a part of a scheme of amalgamation. It is. 
alleged that though the shareholders of Dalmia Cement, Limited, were duly notified, 
they took their own time to surrender their share certificates in exchange for corres- 
ponding share certificates in the applicant company and the work of issuing fresh’ 
certificates to a very large number of shareholders has not been completed, that 
hundreds of accounts have to be opened and maintained in which thousands of 
entries have to be made, and that therefore it is impossible for the directors to place 
the balance-sheet and profit and loss agcount before the General Meeting within 
18 months since the date of incorporation, i.e., on or before goth April, 1953. The 
directors applied to the Registrar to extend by three months the period of 18 months. 
prescribed by section 131; but the Registrar declined to extend the time on the 
ground that he had no power to do so. i 

The.applications are opposed by ‘the Registrar on the ground that the power 
to extend the time conferred on him by the proviso to the section relates only to the 
period of nine months mentioned in the latter part of the section and not to the 
period of eighteen months mentioned in the earlier part of the section. On the 
merits, the learned counse] did not dispute that if the power vested in him to extend. 
the period of eighteen months as contended for the company, this would be emi- 
nently afit case for the exercise of the power. . The answer to this controversy lies 
in a proper assessment of the limits of the power ofextension conferred on the Regis- 
trar by the proviso to the said section. Section 131 of the Companies Act makes it 
obligatory on the directors of every company at some date not later than eighteen 
months after the incorporation of the company and subsequently once at least in 
every calendar year to lay before the company in general meeting a balance-sheet 
and profit and loss account for the period, in the case of the first account since the. 
incorporation of the company and in any other case since the preceding account, 
made up to a date not earlier than the date of the meeting by more than nine months. 
In this case, the company was incorporated on rst November, 1951 3 and as I said- 
in the affidavit in support of these applications, adequate reasons are given why the 
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directors are unable to place before the general meeting the balance-sheet and profit 
and loss account “at some date not later than 18 months after the incorporation 
of the company.” Itis that period of 18'months that theyywanted to be extended! 
by the Registrar by three months. The legrned counself for the Registrar who. 
is the respondent to these applications does ndt question the fact that on the merits, 
this isea fit case in which extension of time should be granted. But his contention: 
was that under the proviso to that section, the Registrar has no power to extend the 
period of eighteen months and that the Registrar is competent to extend only the- 
period of nine months. The proviso to the section runs thus : 


“ Provided that the Registrar may for any special reason extend the period by a period not 
exceeding three months.” e 
Tt will be seen that section 131 contemplates two periods: (1) the period 
before the expiry of which the directors shall lay before the General Meeting the 
balance-sheet and the profit and loss account, namely, “ at some date not later than 
eighteen months after the incorporation of the company”; (2) the period for which 
those accounts should be prepared, namely, for the present case, the period since the 
incorporation of the company to a date not earlier than the date of the meeting by 
more than nine months. The contention for the Registrar is that he has got power 
under the proviso only to extend the period for which the balance-sheet and the 
profit and loss account are to be prepared, that is, to extend the latter period of 
nine months and not the earlier period of eighteen months after the incorporation 
of the company within which that should be done. The argument is that that period’ 
of eighteen months is immutable and that the words “ the period ” in the proviso 
must be correlated to the words “ the period ” occurring in the body of the section. 
The argument seems attractive and plausible. But it will not be safe to base the 
conclusion on the mere fact that the same words “ the period ” occur in the proviso 
as well as the body of the section. I fail to see why the words “ the period ” in the 
proviso should not be equally made applicable to the period of eighteen months 
after the incorporation, contemplated in the earlier part of the section. “ 18 months” 
under the earlier part of the section is a period in the same manner as 
the period for which the accounts are to be made up ; and as both of them are 
periods, I consider that the words “‘ the period” in the proviso would apply to. 
both. the periods of 18 months as well as 9 months. One is the period during which 
that particular account should be laid ; and the other is the period for which it should 
be prepared. Under the English enactmepts, the matter is placed beyond any 
doubt, for the proviso to the corresponding section states : 

“ Provided that the Board of Trade, if, for any special reason, they think fit so to do, may, in the- 
case of any company, extend the period of 18 months aforesaid, and in the case of any company and 
with respect to any year extend the period of nine months aforesaid.” : 
‘There are no reasons to suppose that our “legislature intended to make a deli- 
berate departure from the English enactment in the content of the proviso, while: 
copying the body of the section. The proviso is a proviso to the entire section, 
and there is no reason to treat it as a proviso only to the latter part of the section. 
If our legislature intended that the period of eighteen mopths should be absolute, 
and not liable for extension, they could have used clear words embodying such’ 
intention. They could well have copied the language of the English proviso itself,’ 
but only omitting the words relating to the extension of the period of eighteen months. 
and need not have left the matter in doubt by simplifying the language of the English 
proviso and adopting instead the words “the period”. It seems to me that the only’ 
departure made is that the Registrar’s power is limited to three months, whereas. 
the power of the Board of Trade is unlimited. My attention was also drawn to- 
section 76 of the Act which is no doubt mandatory as to the holding of the General, 
Meeting within eighteen months of its incorporation, and under which no power 
of extension is given to the Registrar o: even to the Court. It is therefore argued 
that if eighteen months is unalterable under section 76, that should equally be so 
under section 131. But section 76 does not say that such meeting shall be called 
for considering the balancc-sheet or profit and loss account and such a meeting 
might be called for other purpose, The calling for a meeting is one thing, and the- 
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-subject to be considered at such a meeting is another. The'matter is free of authority 
cand the only decided case brought to my notice by the learned counsel for the com- 
pany is the one reported in Bhagirathi v. Emperor’. But in that case, this point did 
not arise for decision ayd was not d¢ided. 


In my view therefore the Registrar has got the power to extend the period of 
„eighteen months and that bcing so, as his learned counsel intimated, he will have no 
-objection to exercise that power in the special circumstances of this case. This 
‘expression of opinion’ is enough and no specific orders on these applications are 
necessary. The costs of both the parties will come out of the assets of the com- 
pany. Counsel’s fee Rs. 300 (Rupees three hundred). 

e 


K.S. Opinion expressed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 
(Ordinary Original Criminal Jurisdiction.) 
PRESENT :—MR. Justice PANCHAPAKESA AYYAR. 


Gaffar Khan .. Petitioner (Accused 2 in Case No. 8 of 
I Criminal Sessions of 1953).* 

Criminal Procedure Code (V of 1898), sections 215 and 561-A—Order of commitial—Application for 
quashing— Jurisdiction of the judge presiding over the sessions to which case committed for trial. 

A High Court Judge presiding over the sessions and trying a case committed to the Sessions 
Court has jurisdiction to try and dispose of an application for quashing of that committal on a point 
’ of law if filed in time and if justified otherwise. 

Petition praying that in the circumstances stated therein the High Court will 

be pleased to quash the order committing the petitioner (accused) to the High Court 
Criminal Sessions for trial. 


F. S. Vaz for Petitioner. 


The Court made the following i 


ORrDER.— This is a petition by the second accused in Sessions Case No. 8 of 
1953 for quashing the order of committal regarding him. He prayed to the office 
for posting the petition today before me, for hearing and disposal before I began to 
hear the Sessions case. The office has, in view of the decision in Emperor v. Hussein-. 
alli Vilavatalli2, and other cases, felt a doubt whether a Judge of the High Court 
presiding over the High Court Criminal Sessions, having in that capacity no appel- 
late or revisional jurisdiction, has jurisdiction to hear and dispose of such a petition. 
for quashing a committal like this. It thinks such a petition can only be moved on 
the appellate side of the High Court, and has referred Mr. Vaz, learned counsel 
for the second accused, to move it in the Admission Court. At the instance of 
Mr.Vaz it has posted the petition befere me for final orders. Mr. Vaz urges that this 
Court has jurisdiction, and relies on the ruling in Phanindra Nath Mitra v: Emperor?, 
and the wording of section 215 and section 561-A, Criminal Procedure Code, which 
is “ the High Court” and not “ the appellate or revisional side of the High Court ” 
or “ the High Court in its appellate or revisional jurisdiction.” I am inclined to 
agree with him regarding*this case, namely that a High Court Judge presiding over 
the Sessions and trying a case committed to this Sessions Court will have jurisdiction 
to hear and dispose of a petition for quashing that committal, if filed in time and if 
justified otherwise, though petitions for quashing committals of cases not before 
him for trial and disposal cannot be heard and determined by him but only by the 
Judge (usually on the appellate side) appointed by the Chief Justice to hear them. 
The practice of the hearing of such cases by the learned Judge presiding over the 
Admission Court is only a matter of convenience. I do not think that anything in the 
law or the rules prevents the Honourable the Chief Justice from asking any Judge 
of the High Court to dispose of a petition for quashing a committal. As held by 

f 
* Application No. 2 of 1953. 2nd February, 1953. 


1. A.LR. 1948 Cal. 42. . (1908) I.L.R. 36 Cal. 48. 
2, I.L.R. (1942) Bom. 534. 2 ( ) j , 
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a Bench of this Court in Muthurama Chettiar and another In re}, “ All the Judges consti- 
tute members of the same Court, and both are parts of one and the same institution ”. 
I agree with Mr. Vaz that the Judge, who presides over Phe sessions of the High 
Court and has to try and dispose of a case, dhd can, in hi$ charge to the Jury, un- 
doubtedly tell the Jury that no case has been made out in law against the accused 
and direct them to acquit him, as a matter of law, has undoubtedly jurisdiction to hear 
and dispose of a petition for quashing the committal of a case before him, under 
section 215, Criminal Procedure Code, on a point of law, especially, as, under section 
298, Criminal Procedure Code, it is the duty of the Judge to decide all questions of 
law. The objection that my view may result in both the Admission Court (on the 
appellate side) and the Judge presiding ove? the High Court sessions (on the original 
side) having concurrent jurisdiction, under section 215, Criminal Procedure Code, 
to quash committals regarding cases actually coming up for hearing before the 
Judge presiding over the High Court Sessions does not oppress me. I have already 
held in a recent case that such concurrent jurisdiction-does exist in some cases and 
that while a writ of mandamus is usually to be filed on the appellate side, under 
Article 226 of the Constitution of India, a writ in the nature of mandamus will also 
lie to the Original Side Judges, in Chambers, under section 45 of the Specific Relief 
Act; in matters within its jurisdiction. So, I hold that this petition can be heard 
‘and disposed of by me. 


But, after hearing Mr. Vaz, I am not satisfied that there is any patent error 
of law warranting the quashing of the committal. The many grounds relied on 
by him, like substituting a new and false charge-sheet, in the place of the original 
one, making this petitioner, a bete noire of the police, the principal culprit in the place 
of one Ali Baksh, the man originally named as the principal culprit, the arrest 
of the petitioner two days before the date given now by the police, his being kept 
in illegal police detention for two days, and the evidence being totally inadequate 
for convicting the petitioner, are matters of fact, and hotly disputed fact. I am, 
therefore, of opinion that this is not a case for quashing the committal, on this 
belated and eleventh-hour application, but a case only fit for trial and disposal in the 
usual course. The case is ready for hearing today. The whole evidence can be 
heard today itself and the case disposed of tomorrow. So I dismiss this petition. 
Mr, Vaz will, of course, be free to urge every argument, in law and in fact, at the 
end of the trial which will now go on. 

® 


V.PS. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Sussa Rao AND MR. Justice RAMASWAMI. 


Sure Subba Rao and another i .. Appellants* 
‘ v. 
Sure Venkata Satyanarayana and another .. Respondents, 


Hindu Law—Adoption of a son by the widow—Consent of sapindas—Adequacy and validity of—Tests— 
Record of consent of sapindas—Registration of—If essential for admissib®ity in evidence——Registration Act; 
(XVI of 1908), section 17 (3)—If applicable. 


The general principle is that the Court in judging the adequacy and the validity of the consent 
given by the sapindas to a widow to adopt in a particular case will have to take an over all picture 
of the entire situation and decide whether the sapindas giving the consent occupy sufficient importance 
or carry adequate weight in the fictional family council, judged from the standpoint of propinquity, 
age, wisdom, availability, numbers and other relevant considerations, so that the consent given by 
them, may establish the inference that the adoption was made by the widow without any capricious 
or corrupt motive but only in the interests of her husband’s salvation. 


The only legal test is that there should be such evidence of the assent of kinsmen as suffices to show, 
that the act is done by the widow in the proper and bona fide performance of a religious duty and 
neither capriciously nor from a corrupt motive. 

There is an essential distinction in Hindu Law between an authority conferred by the husband 
on a widow to take a boy in adoption and a consent given to her by the sapindas after his death. 
a eine enon 


1. (1953) 1 M.L.J. 142. ; 
® Appeal No. 524 of 21949- zoth December, 1952. 


8 


~ 
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In the case of a husband, he confers a power or authority upon the widow to take a boy in adoption, 
whereas in the case of sapindas, their assent is required for the purpose of establishing that the act 
is done by the widow in the pgoper and bona fide performance of a religious duty and neither capriciously 
nor from a corrupt motive. {Therefore it is npt correct to describe the assent given by the sapindas 
as an authority conferred by*them on the wow to take a boy in adoption. Section 17 (3) of the ` 
Registration Act should be confined only to authorities conferred upon a widow by her husband. 
A os of consent given by the sapindas does not require registration to make it admissible in 
evidence. 


Appeal against the decree of the Court of the Subordinate Judge, Guntur, 


-dated 22nd December, 1948, in O.S. No. go of 1947. 


G. Venkatarama Sastri for Appellantġ 
P. Somasundaram and P. Suryanarayana for Respondents, 
The judgment of the Court was delivered by 


Subba Rao, F.—This- appeal raises the question of the factum of and validity 
of the adoption of the first defendant by the second defendant. The parties are 
Vaisyas by caste. In or about 1912 Venkayya, the last maleholder died possessed 
of a large estate more particularly described in schedules A, B and G appended 
to the plaint. As he had no issue, his wife Ademma, the second defendant inherited 
his properties. On roth February, 1947, she is said to have taken the first defendant 
in adoption to her deceased husband. The plaintiff who is the nearest reversioner 
along with the third defendant, being Venkayya’s brother’s son, filed O.S. No. go 
of 194.7 on the file of the court of the Subordinate Judge, Guntur, for a declaration 
that the adoption of the first defendant by the second defendant was not true, valid 
and binding on the reversioners to the estate of Venkayya. He questioned the 
factum of adoption and pleaded that even if it had’ taken place, it was invalid on 


-the ground that the consent of the next reversioners was not taken. The first 


defendant is the alleged adopted son. The second defendant is Ademma, the 
widow of Venkayya. The third defendant is the son of Venkayya’s brother, Guru- 
vayya. The third defendant supported the plaintiff in so far as he questioned the 
factum and validity of the adoption. Defendants 1 and 2 supported the adoption. 
They also questioned the correctness of the schedules attached to the plaint. The 
following issues were framed : 


(1) Is the adoption of the first defendant by the second defendant true and valid ? 
(2) Are the stipulations in the comproinise in O. S. No. 30 of 1917 under which second 
defendant could adopt not valid and binding on second defendant ? 


(3) Even so is she bound by them after the death of the third defendant's father ; if not is 
the refusal by the plaintiff and third defendant to consent to adoption by her proper ? 


(4) Are the schedules correct ? š 
(5) To what relief is plaintiff entitled. 


The learned Subordinate Judge found on issues 1'to 3 in favour of defendants 
1 and 2. In the result he dismissed the suit with costs. The plaintiff and the 
third defendant have preferred the aforesaid appeal. 


The first question in the appeal is whether the alleged adoption was true. 


[* . % *] 
Their Lordships after discussing the evidence conclude :— 


We therefore hold that the second defendant took the first defendant in adoption 
on 10th February, 1947, after going through the necessary formalities. 


The next question is whether the adoption, even if true, is valid. Learned 
counsel for the appellants contended that the adoption was invalid as the consent 
of the nearest sapindas the plaintiff and the third defendant was not taken. He 
would also argue that even if for one reason or other they could be ignored the 
consent given by the other sapindas would not be legal consent within the meaning 
of the decided cases. At this stage it may be convenient to notice the law on the 
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subject as it would facilitate the application of accepted principles to the facts of 
this case. The necessity for the consent of the sapindas in the case of an adoption 
bya widow whose husband died divided was laid down by the Judicial Committee 
in the Ramnad Case} as follows : b 


“Adn such a case, therefore, their Lordships think, that the consent of the father-in-law, to whom 
the law points as the natural guardian and venerable protector of the widow, would be sufficient. 
It is not easy to lay down an inflexible rule for the case in which no father-in-law is in existence. 
Every such case must depend upon the circumstances of the family. All that can be said is, that 
there should be such evidence of the assent of kinsmen as suffices, to show, that the act is done by 
the widow in the proper and bona fide performance of a religious duty, and neither capriciously nor 
from a corrupt motive.” 


° 
Their Lordships stated the reason for the rule in the following terms : 


_“* The assent of the kinsmen seems to be required by reason of the presumed incapacity of women 
for independence, rather than the necessity of procuring the consent of all those whose possible and 
reversionary interest in the estate would be defeated by the adoption?’ 


It will therefore be seen that the reason for the rule is not the possible depri- 
vation of the proprietary interests of the reversioner but the state of perpetual 
tutelage of women under Hindu law. The consent of the kinsmen was considered 
to be a sufficient guarantee against any capricious action on the part of the widow 
in taking a boy in adoption. In Vellanki Venkatakrishna Rao v. Venkatarama Lakshmi?, 
the Judicial Committee proceeded to elaborate on the scope of the consent of the 
sapindas. Their Lordships observed : 


“ AIl which this Committee in the former case, intended to lay down was, that there 
should be such proof of assent on the part of the sapindas as should be sufficient to support the 
inference that the adoption was made by the widow, not from capricious or corrupt motives, or in 
order to defeat the interest of this or that sapinda, but upon a fair consideration, by what may be 
called a family council, of the expediency of substituting an heir by adoption to the deceased 
husband.” 


This judgment introduces a new concept of a “‘ family council”? which in its 
turn gave rise to doubts and conflicts. The concept of a family council has been 
explained by Mr. Ameer Ali in Veerabasavaraju v. Balasuryaprasada Rao? as follows : 


“ Division does not affect her personal dependence or give her an independent status to alter 
by her own authority the succession to the estate which she takes as the widow of her husband. she 
is still dependent for counsel and protection upon the nearest sapindas of her husband, who are the 
most closely united to him by ties of blood, or, to usg the language of Hindu lawyers by ‘ community 
of corporal particles.’ The father of the deceased, if still alive, continues to be her “natural guardian 
and venerable protector.” He has furthermore a direct interest in the protection of the estate, 
for in case of her death without leaving her surviving a daughter or the mother of her deceased 
husband, he has a right to the reversion. His authorisation is, therefore, essentially requisite to 
the validity of an adoption by her to her husband. [If there is no father the divided brothers take 
his place by virtue of the tie of blood as her husband@’s nearest sapindas ; they become her natural 
guardians and the protectors of her interests. They also have an interest in the protection of the 
inheritance. In the absence, then, of the father the assent of the divided brothers is equally 
requisite for the validity of the widow’s adoption. Ifa majority assent and one refuses, his objection 
may be discounted. But the absence of their consent or in case there is only one, of his consent, 
cannot be made good by the authorisation of distant relatives remotely connected whose interest 
in the well being of the widow or the spiritual welfare of the dece@sed, or in the protection of the 
estate is of minute character, and whose assent is more likely to be influenced by improper motives.” 


The aforesaid passage indicates that His Lordship laid equal emphasis on the 
protection of the estate as on the spiritual welfare of the deceased. Indeed His 
Lordship made his meaning clearer when he said at a later stage, “ that rights to 
property cannot be left out of consideration in the determination of the question.” 
But what is relevant for the present purpose is that this decision seems to indicate 
that the consent of the remoter relatives is not a substitute for the consent of nearer 
sapindas. But this does not consider the further question, namely, what would be 
the position if the nearer sapindas refuse to give the consent on improper grounds. 
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That question fell to be considered in Kristnayya v. Lakshmipathi‘. There one 
Narasamma made an adoption on 2 th February, 1907, with the alleged assent 
of her husband’s sapinds. At the time of the adoption there were five next rever- 
sioners, but the adoptio& was admittefily made with the assent of only one of them 
and some of the remoter sapindas. Both the courts in India had concurrently found 
that the widow never applied tothe remaining four next reverioners for their assent, 
and had consequently held that the adoption in. question was invalid: At page 
654, Viscount Cave dealing with the observations of Mr. Ameer Ali in Veerabasava- 
raju v. Balasurya Prasada Rao? made the following observations : 

“ The reference in the last mentioned case to a ‘ family council’ gave rise to some doubt whether, 
where there were agnatic relations closely related to the deceased the assent of those standing in 
a remoter degree was either necessary or sufficient, but this doubt was resolved in the recent case 
of Veerabasavaraju v. Balasuryaprasada Rao? ‘where it was held that the absence of consent on the part 
of the nearest sapindas cannot be made good by the authorisation of distant relatives whosé assent is 
more likely to be influenced by improper motives. This does not mean that the consent of a near 
sapinda who is incapable of forming a judgment on the matter, such as a minor or a lunatic, 
is either sufficient or necessary ; nor does it exclude the view that where a near relative is clearly 
proved to be actuated by corrupt or malicious motives his dissent may be disregarded. Nor does it 
contémplate cases where the nearest sapinda happens to be in a distant country, and it is impossible 
without great difficulty to obtain his consent, or where he is a convict suffering a term of 
imprisonment. The consent required is that of a substantial majority of these agnates nearest in 
relationship who are capable of forming an intelligent and honest judgment on the matter. It 
must however be added that, save in exceptional cases such as those mentioned above, the consent 
of the nearest sapindas must be asked, and if it is not asked it is no excuse to say that they would 
certainly have. refused.” 

_ The Judicial Committee restated with approval the following extract from 
Raghunadha v. Sri Brozo Kishoro?. 


“ But it is impossible not to see that there are grave social objections to making the succession 
‘of property — and it may be in the case of collateral succession, as in the present instance, the rights 
of pma in actual possession—dependent on the caprice of a woman, subject to all the pernicious 
influences which interested advisers are apt in India to exert over women possessed of or capable 
of exercising dominion over, property. It seems, therefore, to be the duty of the Courts to keep 
‘the power strictly within the limits which the law has assigned to it.” 

In the aforesaid extracts the Judicial Committee explained the scope of the 
passage in Veera Basavaraju v. Balasurya Prasada Rao? which without the commen- 
tary may appear to lay down animplacable rule of law that a widow cannot look 
up to the consent of a remoter sapinda even if the nearer one is not in a position 
to give consent or refused to give consent for malicious motives. Madhavan Nair 
and Jackson, JJ. considered the scope*of this rule in Muraharai Brahma Sastri v. 
Sumitrammat, ‘There a Hindu widow took a boy in adoption. She did not get 
the consent of her deceased husband’s daughter, one of the two nearest sapindas 
and two of the four remoter sapindas. She did not call a family council to consider 
the propriety of the adoption. It was,found that one of the nearest sapindas capri- 
ciously withheld his consent. On the evidence the learned Judges found that the 
consent obtained by her of a majority of her deceased husband’s kinsmen would 
support the adoption. It was argued that the consent of the sapindas should be 
sought in accordance to the degree of propinquity to the last maleholder. Madhavan 
Nair, J., repelled that argument with the following observations at page 420 : 

“ It is no doubt obligatory on the part of the widow to consult the nearest sapindas but if their 
consent is capriciously withheld it is not necessary that a family council should be held to consider 


the propriety of the adoption, or that the reversioners should be consulted in the order of their degree 
‘of relationship to the deceased husband, or that even that all the reversioners should be consulted.” 


After citing the relevant passages from the judgment of the Judicial Committee 
which we have already extracted above, the learned Judges proceeded to state : 


“ These passages which form the basis of the law on the point, read together, do not make it 
obligatory that a family council of the agnates should be called by the widow to consider the pro- 
priety of the adoption or even that all the reversioners should be consulted before the adoption is 
made. The nearest sapindas of course should be consulted; but when it becomes necessary to 
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consult the reversioners all that is wanted is that there should be such evidence of consent as would 
show that the widow in making the adoption is not acting improperly or capriciously or from a 
corrupt motive. This would be proved no doubt by showing that the opinion of a substantial 
majority of the reversioners is in favour of the adoption ; but it does $ mean that each and every 
reversioner should be consulted or that if one or tw§ are omitted frém consultation the adoption 
would be necessarily invalid.” 

This decision was cited with approval by the Judicial Committee in Rama- 
subbayya v. Chenchuramayya'. ` An exhaustive and, if we may say so, an instructive 
treatment of the subject is found in the judgment of Satyanarayana Rao, J. and 
Viswanatha Sastri, JJ., in Sundara Rama Rao v. Satyanarayanamurthi®. ‘The question 
there was whether in the case of an undivided family a widow can travel outside the 
family and seek the consent of the divided‘sapindas when the only coparcener im- 
‘properly refused and withheld his assent for the valid act of adoption. The learned 
Judges held that she could do ṣo. They traced the law on the subject and restated 
the principle governing the doctrine of the consent of sapindas. The following 
relevant portion of the headnote brings out clearly their conclusion :— ; 

“ Tt is well settled in Southern India that a widow in the absence of an authority from the husband, 
can make a valid adoption with the assent of her husband’s sapindas. The proof of assent on the 
part of the sapindas was required to establish the inference that the adoption was made by the widow 
without any capricious or corrupt motive, or with a view to defeat the interests of this or that sapinda. 
It is not necessary to obtain the consent of all the nearest sapindas, it is enough if they are all consulted. 
The duty of the widow to ask for the consent of the nearest sapindas as far as possible is imperative. 
In matters of adoption devolution of property is of secondary importance and the validity of the 
adoption is to be judged and determined by spiritual rather than by temporal considerations.” 

The doctrine of consent in adoption had not its origin in any specific Hindu 
Law texts. A remote connection may be discovered in the state of the perpetual 
tutelage assigned to women by Hindu law expressed so tersely and clearly in the 
well-known text of Yajnavalkya in Chapter I, verse 85 : 

“ Let her father protect a maiden her husband a married woman ; sons in old age; if none 
of these other Gnatis (kinsmen). She is not fit for independence.” ` 

Gradually and imperceptibly the Judicial Committee and the High Courts 
have developed a doctrine of consent affording a suitable substitute in the absence 
of an express authority by the husband. This doctrine is built upon three prin- 
ciples : 

(1) The adoption of a son to deceased husband by a widow is a meritorious 
act conducive to spiritual welfare. : 


(2) The consent of the sapindas is a guarantee against the widow abusing 
her position and acting with capricious or corrupt motives. 


(3) The validity of the consent depends upon qualitative and quantitative 
test laid down by decisions. . 


But the real difficulty lies not so much in formulating the test but in applying 
them to different situations. The words used in various decisions such as kindred, 
sapindas, competent advisers, family council, etc., have given rise to doubts and 
‘difficulties till the Judicial Committee finally and definitgly explained the scope of 
the doctrine in Krisinayya v. Lakshmipathi3. The general principle is that the court 
in judging the adequacy and the validity of the consent given in a particular case 
will have to take an over all picture of the entire situation and decide whether 
the sapindas giving the consent occupy sufficient importance or carry adequate 
weight in the fictional family council, judged from the standpoint of propinquity, 
age, wisdom, availability, numbers and other relevant considerations, so that the 
consent given by them may establish the inference that the adoption was made 
by the widow without any capricious or corrupt motive but only in the interests 
of her husband’s salvation. Difficult and delicate questions may arise in drawing 
the picture. It is true that the nearest sapinda or sapindas must be consulted ; 
but there may be circumstances where his or their advice is not available. His 
I 
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whereabouts may not be known ; he may refuse to give advice ; he may improperly 
refuse to give consent on unjustifiable grounds, he may have left the country for 
foreign parts with no prospect of early return. The instances are not exhaustive 
and there may be othér instances where a nearest sapinda is not available for 
consultation. Nor is it possible to give a descending or ascending order fixing 
grades of consent based upon the law of inheritance to the property of the last 
male holder or otherwise. In the final analysis it is a question of fact in each case 
for the court to come to the conclusion whether the consent of the sapindas is sufficient 
to validate the adoption having regard to the conditions laid down in the aforesaid 
decisions. The only legal test is that there should be such evidence of the assent 
of kinsmen as suffices to show, that the act is done by the widow in the proper 
and bona fide performance of a religious duty, and neither capriciously nor from a 
corrupt motive. 


Bearing the aforesaid principles in mind we shall now turn to the consent of the 
reversioners obtained by the widow in the instant case. 
[* * * *] 


After reviewing the facts their Lordships concluded :— 


Now taking an overall picture, it is clear that the widow first approached the 
nearest sapindas ; but they had improperly refused to receive the notices and give 
her the requisite consent. She therefore took the consent of the remoter rever- 
sioners from the different branches of the family including the two eldest members 
of the family, Pitchayya and Punnayya. Having regard to the circumstances of the 
case we cannot hold that the persons who gave the consent were not competent 
advisers to the widow. Their advice satisfied the test laid down in the decided 
cases, namely, the consent required is that of a substantial majority of those agnates 
nearest in relationship who are capable of forming an intelligent and honest judgment 
on the matter and the assent must be such as to show that the act was done by the 
widow in the proper and bona fide performance of a religious duty and neither capri- 
ciously nor from a corrupt motive. We therefore agree with the court below that 
the adoption made by the widow with the consent of the sapindas was valid. 


Learned counsel for the appellants then contended that the authority embodied 
in Exhibit B-11 is inadmissible in evidence as it was not registered. In support 
of this contention reliance is made on SECON 17 (3) of the Indian Registration Act. 
It reads : 

“ Authorities to adopt a son, executed sees the first day of January, 1872, and not conferred 
by a will shall also be registered.” 
This objection was not raised in the court below. We are not therefore justified 
in allowing the appellants to raise thjs point before us. Further, even if Exhibit 
B-11 is excluded, there is clear evidence on record by the signatories of the document 
to establish that ‘they all gave consent for the adoption. We cannot also accept the 
contention as sound. There is an essential distinction in Hindu law between an 
authority conferred by the husband on a widow to take a boy in adoption and a 
consent given to her by ¢he sapindas after his death. ‘In the case of a husband, 
he confers a power or authority upon the widow to take a boy in adoption, whereas 
in the case of sapindas, their assent is required for the purpose of establishing that 
the act is done by the widow in the proper and bona fide performance of a religious 
duty and neither capriciously nor from a corrupt motive. Therefore it is not 
correct to describe the assent given by the sapindas as an authority conferred by 
them on the widow to take a boy in adoption. Section 17 (3) of the Registration 
Act in our view should be confined only to authorities conferred upon a widow by 
her husband. Exhibit B-11 being only a record of the consent given by the sapindas 
does not require registration. 


In the result the appeal fails and is dismissed with costs. 
R.M, Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice SATYANARAYANA Rao AND Mr. Justice KRISHNA- 


SWAMI NAYUDU. l 

Narayanaswami Goundar a .. Appellant* 
+ n 

Perumal Chettiar (died) and others .. Respondents. 


Transfer of Property Act (IV of 1882), sections 72 and 76—Proviso added by Act XX of 1929-—If retros- 
pective—Municipal taxes over mortgaged property paid by the mortgagee could be added to the mortgage amount 
only if prior notice is given to the mortgagor—Law prior to amendment of 1929—Section 76—Applicability. 

Madras Agriculturists’ Relief Act (IV of 1938), seqgon g-A, sub-section (7) (ii) (c)—Object of —Appli- 
cability—“ Belonged”’ and “‘ devolved ®—If conflicting. 

Ordinarily a mortgagee who paid the municipal taxes of the mortgaged property is entitled to 
recover it from the mortgagor. But where the mortgagee wants to add these payments to the 
mortgage amount, he can do so only under section 72 of the Transfer of Property Act. Under sec- 
tion 72 (b) of the Act as it stood before the amendment of 1929, payment made by the mortgagee 
for the preservation of the mortgaged property from destruction, forfeiture or sale can be tacked on to 
the mortgage amount without further limitations. A new proviso was added to this section, which 
requires that there should be a prior notice before payment is made so as to treat it as a necesary 
payment which can be added to the mortgage amount. Nor can section 76 of the Transfer of Pro- 
perty Act come into operation in such cases where there is a contract to the contrary. 


If the proviso newly introduced affects the vested rights, it cannot be deemed to have retrospec- 
tive operation. 


The main object of sub-clause (c) of sub-section (7) (ii) of section g-A of the Madras Act IV of 
1938, is to protect partitions effected during the particular period just as clause (b) is intended for the 
protection of bona fide transfers for value of the interest of the mortgagee. The clause applies not only 
to a case where the mortgagee’s interest was in the firstinstance created in favour of two or more 
persons but also to a case where the mortgagee’s interest was created only in favour of one person 
to start with and there was later an assignment of that interest in favour of two or more persons the 
condition however.being that the assignment must have taken place before the date of the partition. 


When clause (¢)' of section 9-A (7) (ii) speaks of “ mortgagee’s interest” it includes also the 
interests acquired by an assignee from the mortgagee. The word “ belonged” imports ownership 
and the ownership must be by two or more persons. The ownership contemplated by the use of the 
word “ belonged” in contrast with the word “ devolved ” implies that it was acquired by a mode other 
than devolution. 


There is really no conflict between the word “ belonged ” and the word “ devolved” and none 
of these two words would become otiose ; nor is there anything in the section or the subject or context 
to exclude the operation of the definition of “ mortgagee ” which includes “‘ assigns”? under clause 
(vi) of section 3. e 

Appeal against the decree of the court of the Subordinate Judge, South Malabar, 
Palghat, in A.S. No. 208 of 1945, preferred against the decree of the Court of the 
District Munsif, Palghat, in O.S. No. 333 of 1944, etc. 


C. S. Swaminathan for Appellant. . 
S. V. Venkatasubrahmaniam for Respondents. 


Judgment of the Court was delivered by 


Satyanarayana Rao, 7.—The first defendant is the appellant in the second appeal. 
The suit was for redemption of a mortgage executed ®y the plaintiff and others 
on 23rd April, 1908 (Exhibit D-1) in favour of one Veeraraghava Pillai, the mort- 
gage being a usufructuary mortgage. Contemporaneously with the document, 
there was a lease-back of the properties to the mortgagors by the mortgagee. On 
28th September, 1910, under Exhibit D-2 the mortgagee assigned his rights under 
the mortgage to one Venkatarama Gowder who was the head of a joint family. 
In a partition of 1941, evidenced by Exhibit P-1, dated goth April, 1941, the rights 
under this mortgage were allotted to the first defendant, the present appellant. 
Inthe mortgagors’ family there were four members, viz., the plaintiff, Palani Chettiar, 
the second defendant and the third defendant. These were the members of the 
joint family at the time of the execution of the deed. The assignee-mortgagee pur- 
chased in 1916 in a court auction sale one-fourth interest of Palani Chettiar who is 
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now dead and therefore there was a merger of the two interests to the extent of one- 
fourth. The substantial defence, apart from some other minor matters, to the 
action for redemption was that the plaintiff should not be allowed to redeem more 
than one-fourth share Ņ the hypothega, as by reason of his purchase of one-fourth 
interest of Palani Chettiar the integr&y of the mortgage was broken. The learned 
District Munsif who tried this suit upheld this contention and directed that the-plain- 
tiff should get 6nly one-fourth share after partition particularly as there were no 
other properties in the family to be divided and as he was not inclined to dismiss 
the suit for redemption on the ground that it was not maintainable which was the 
objection taken on behalf of the defendants. This course was all the more necessary 
because after the mortgage, Exhibit D-1, the third defendant created two usufruc- 
tuary mortgages in favour of Venkatarama Gowder one dated 1st September, 1917 
(Exhibit D-5) for a sum of Rs. 100 and the other dated 29th August, 1924 (Exhibit 
D-5-a) for Rs. 200. The second defendant created on 5th September, 1925, under 
Exhibit D-6 a usufructuary mortgage for a sum of Rs. 350. The mortgages will 
undoubtedly operate on their respective shares and cannct affect the interests of the 
plaintiff. Notwithstanding the fact that defendants 2 and 3 remained ex parte, 
he also directed division inter se between defendants 2 and 3 and also redemption 
of one-fourth share to each of , them subject however to the condition that before 
they get possession of the property from the first defendant they should pay the 
amount due under the usufructuary mortgages to the first defendant. There was 
some dispute regarding tacking on of some payments made by the first defendant 
to the mortgage amount, the main item being Municipal taxes paid by the first 
defendant in respect of the property hypothecated to him. He held that he was 
entitled to tack it on and granted him relief accordingly. On appeal, the learned 
Subordinate Judge reversed the decree of the trial court directing partition and 
granted instead a decree for redemption of the entire property and directed the 
first defendant to work out his rights by a separate suit for partition. 


In the second appeal the main ground urged by Mr. Swaminathan, counsel 
for the first defendant-appellant is that the view taken by the trial court was correct 
and that the learned appellate Judge ought not to have interfered with it. It cannot 
be disputed that the integrity of the mortgage was broken by reason of the merger 
of one-fourth interest of Palani Chettiar in the mortgagee, the first defendant. A 
suit for redemption in such circumstances of the entire property was not the proper 
remedy of the plaintiff who owns only an one-fourth share in the properties. He 
should have sued for partition and claimed redemption in respect of his shzré. 
But the trial court took, what appears to us a sensible view of giving such relief to 
the -plaintiff even in this suit, as the first defendant did not seriously object to that 
course. The effect of the judgment of the learned Subordinate Judge is thet it 
would practically drive the first defendant to another suit and multiplicity of suits 
could have been avoided by giving the plaintiff the relief which he is entitled to 
under the law without a separate suit either by the first defendant or the plaintiff. 
Further, there is the fact that defendants 2 and 3 created usufructuary mortgages 
on their interests in the properties in favour of Venkatarama Gowder and without 
payments -to the first defemdant amounts due under those documents, it would be 

.unfair to deprive him of possession of the shares of even defendants 2 and 3. We 
are, therefore, of the opinion that the view taken by the trial Judge on this aspect 
of the case is correct and that the appellate Judge is wrong. , 

There is a memorandum of cross-objections which pertains to the finding of the 
appellate court which confirmed the finding of the District Munsif that the first 
defendant was entitled to add to the mortgage amount the municipal taxes paid 
on the property. Section 76 of the Transfer of Property Act does not apply to the 
case as there is a contract to the contrary between the’ parties by which the mort- 
gagors undertook to pay the municipal taxes. No doubt ordinarily the first defen- | 
dant who paid the amount would be entitled to recover it from the mortgagors 
but he claims a further right that he is entitled to add this amount to the mortgage 

‘amount. This he can only do under section 72 of the Transfer of Property Act 
under section 72 (b) as it stood before the amendment of 1929, payments made for the 
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preservation of the mortgaged property from destruction, forfeiture or sale by the 
mortgagor can be tacked on to the mortgage amount without further limitations. 
A new proviso was added to this section by which it requires that there should be 
a prior notice before payment is made so as to treat it as a ngcessary payment which 
can be added to the mortgage amount. Ti@e contention now urged is that this 
provise applies and that, as no such notice was ever given by the first defendant, 
he was not entitled to add that amount to the redemption amount. The new 
proviso is not retrospective in operation and the right to pay and add it to the 
mortgage amount accrued to the first defendant under the mortgage of 1908 long 
before the amendment. That right cannot be taken away. This Court has held 
that notwithstanding the omission by the Legislature to include in section 63 of the 
Transfer of Property Amendment Act, rat any of the sections of the Amending 
Act, by that circumstance alone the section or sections could not be treated as 
retrospective. If the proviso newly introduced affects the vested rights, it cannot 
be deemed to have retrospective operation. Whatever may be the view taken by 
the other courts, we are governed by the view taken by this Court. Therefore we 
think that retrospective operation cannot be given to the proviso to section 72 which 
was introduced by the Amendment Act XX of 1929. It follows that the view taken 
by both the courts on this question is correct and the amount was rightly added to the 
mortgage amount. 

The result is that the second appeal must be allowed, the decree of the lower 
appellate court is set aside and that of the trial court is restored with costs here and 
the court below. The memorandum of cross-objections is dismissed. No costs. 


There remains C.M.P. No. 8183 of 1950, an application filed by the plaintiff 
under Act IV of 1938 to scale down the decree debt. The first defendant in answer 
to this contention relies on the new provision section g-A, sub-section (7) (ii) (e). 
The sub-clause (7) states that nothing contained in this section (section g-A) except 
sub-section (1) shall apply to any usufructuary mortgage in respect of property 
situated in any other area in the cases mentioned below. Sub-section (ii) (ec) states : 

“ Where the mortgagee’s interest in the property subject to the usufructuary mortgage or any 

part of such interest belonged to or devolved on, two or more persons and during the period aforesaid, 
a partition has taken place'among such persons, then, to the whole or such part of the interest as the 
case may be.” 
Sub-section (ii) deals with the assignments during the period after goth Septem- 
ber, 1937 and before goth January, 1948. Sub-section (ii) (a) relates to the transfer 
inter vivos by the mortgagor of his interest. Sub-section (ii) (b) deals with bona fide 
transfer for valuable consideration during the said period of the mortgagee’s interest 
and (c) deals with partitions during that period. ‘This is the scheme of the section 
which must be borne in mind in construing the section. The argument advanced 
on behalf of the plaintiff-petitioner was that clause (c) does not apply because it 
requires that the mortgagee’s interest in the mortgage which is the subject-matter 
of the usufructuary mortgage should have vested from the date of the creation 
of the mortgage to the date of the partition on two or more persons and when such 
interest was assigned the assignee-mortgagee is not entitled to the benefit of this 
exception as he was not the original mortgagee., On the Ather hand, it is contended 
on behalf of the respondent that the clause applies both to the original mortgagee 
and the assignee from the mortgagee of his interests provided that in either case 
it belonged to two or more persons by the time it came to be partitioned during the 
period indicated in this section. When section g-A was introduced a definition 
of “ mortgagee” was also included by clause (vi) of section 3 thus “ mortgagee” 
includes his heirs, legal representatives and assigns. 


When clause (c) speaks of “ mortgagee’s interest ” it includes also the interests 
acquired by an assignee from the mortgagee. The word “ belonged” imports 
ownership and the ownership must be by two or more persons. The ownership 
contemplated by the use of the word “ belonged ” in contrast with the word “ devol- 
ved ” implies that it was acquired by a mode other than devolution. “ Devolution ” 
in ordinary legal language means descent by succession. The property might 
belong to two or more persons either because the original mortgage was in favour 
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of two or more persons or even though the original mortgage was in favour of one 
person at a time before the period indicated in the section commenced, there was 
an assignment of the mortgagee’s interest in favour of more than two persons. 
There is really no conflitt between the word “ belonged ” and the word “ devolved.” 
and none of those two words would @ecome otiose (if the interpretation which we 
have.placed is accepted) ; nor is there anything in the section or the subject or 
context to exclude the operation of the definition of “mortgagee”. In clause 
(vi) of section 3 “ mortgagee” includes “assigns”. ‘Therefore it follows that 
the clause applies not only to a case.where the mortgagee’s interest was in the first 
instance created in favour of two or more persons but also to a case where the mort- 
gagee’s interest was created only in favour of one person to start with and there was 
later an assignment of that interest in favour of two or more persons the condition 
however being that the assignment must have taken place before the date of the 
partition. The main object of this sub-clause (c) is to protect partitions effected 
during the particular period just as clause (6) is intended for the protection of bona 
fide transfers for value of the interest of the mortgagee. In the present case though 
the mortgage was in favour of Veeraraghava Pillai there was an assignment in favour 
of Venkatarama Gowder who was the head of the joint family and there was a 
partition in 1941 between the members of the family. The sub-clause therefore 
applies to this case and the benefit -ofthe provisions of the Act cannot be taken 
advantage of by the plaintiff. 


The application is therefore dismissed with costs. 


R.M. ——— Appeal allowed and memoran- 
dum of cross-objections dis- 
missed—Application for scaling 
down dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—Mnr. P. V. RajAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. 


Mittadar G. Ramaswamy Chettiar .. Appellant* 
U. 
K. K. Vallabha Anandar alias Subbier .. Respondent. 
Civil Procedure Code (V of 1908), section 35——Discretion of trial Court in awarding costs—Inlerference 
by appellate Court—Propriety—Reversal of finding of fact—Consequential reversal of order for costs proper. 


Where an appellate Court on the materials before it reverses the finding of fact by the trial 
Court and comes to the conclusion that it was the plaintiff that was responsible for the institution of 
the suit with the real object of throwing the costs on the defendant who was not much in 
default that there was no demand in writing before the filing of the suit and on the very first day 
of the hearing the entire amount was paid by the defendant, it is open to the appellate Court to 
reverse the decree of the first Court awarding costs against the defendant. 

Appeal under clause 15, Letters Patent, against the decree of Satyanarayana 
Rao, J., dated 15th December, 1948, in A.S. No. 304 0f 1947, preferred against the 
decree of the Subordinate Judge’s Court, Madura, in O.S. No. 108 of 1946, dated 
25th October, 1946. ' f : 


A. Viswanatha Ayyar, K. V. Srinivasa Ayyar and O. K., Ramalingam for Appellant. 


T. M. Ramaswamy Ayyar for Respondent. 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, J.—This is an appeal under the Letters Patent against the 
judgment of Satyanarayana Rao, J. The plaintiff is the appellant, and the dispute 
relates only to the liability of the defendant to pay costs. The facts necessary for the 
purpose of this appeal are these: The second defendant, Vallabba Anandar 
.alias Subbier, was carrying on business in the name and style of Sri Varalakshmi 
Stores. On 8th March, 1943, he borrowed a sum of Rs. 5,000 from the father of 
a A a 
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the plaintiff on a promissory note. There was a partition in the femily of the 
plaintiff, and in that partition this promissory note fell to the share of the plaintiff. 
On 15th September, 1945, the promissory note was endorsed jn favour of the plaintiff. 
On 1st January, 1946, the second defendant renewed the orasi note in favour 
of the plaintiff. It is on this promissory note*that the present suit was filed on 17th 
September, 1946. The first defendant in the suit was the Varalakshmi Stores which 
became a partnership firm from 1944, the partners being the second defendant and 
one Narasimhachari, and the second defendant was Vallabha Anandar alias Subbier 
the maker of the promissory note. Along with the plaint, an application for attach- 
ment before judgment was filed and it was served on the second defendant on 6th 
October, 1946. ‘The summons in the suit was served also on the same date and 17th 
October was the date fixed for the hearing of the suit. On that date, the second 
defendant paid the plaintiff’s advocate a sum of Rs. 5,223-15-4, being the entire 
amount of principal and interest due on the promissory note upto that date; and 
contended that he was not liable to pay the costs of the suit. The only point for 
decision in the suit thereafter was whether the second defendant should be made 
liable for costs of the action. The Subordinate Judge held that the plaintiff was 
entitled to costs and granted a decree thereafter. Ageinst that, the second defendant 
preferred an appeal A.S. No. 304 of 1947 to this Court. That was heard by Satya- 
narayana Rao, J., who held on a consideration of the facts that the second defendant 
should not be made liable for the costs of the suit. He accordingly reversed the 
judgment of the court below with reference to costs. It is against this judgment 
that the plaintiff has preferred this appeal. ' 


Mr. A. Viswanatha Iyer, learned counsel for the appellant, argues that costs 
are in the discretion of the first court and that it was beyond the province of the 
appellate court to interfere with the exercise of that discretion unless a question of 
principle was involved and that therefore the decree of reversal passed by Satya- 
narayana. Rao, J., was erroneous. He quoted a number of authorities in support 
of the position that when the court of first instance exercised a discretion with refer- 
ence to costs in a particular way, that should not be interfered with in appeal, 
even though the court of appeal might feel that it would have exercised its discretion 
differently. He relied in support of this position on the authorities in Raghavachariar 
v. Ponnuswami Mudali1, Kozhuvammal Ahmed v. Paru Amma*, Narayana Reddi v. Gopala 
Reddi? and Prokash Krishna v. Radha Madan Gopal*. To the general proposition as 
thus stated, there could be no demur. But the point here is something different. 
It is whether it is not open to the appellate court to come to a different conclusion. 
on the facts on which the court below exercised its discretion. It is one thing to 

` say that when discretion is exercised in one way on particular facts it should not be 
interfered with by a Court of Appeal ; it is quite a different thing to say that even 
when the Court of Appeal differs on its view of the facts, it could not interfere with 
the order for costs made by the court below. In Civil Service Co-operative Society v. 
more Steam Navigation®, the principles were thus stated by the Earl of Halsbury, 
L.G. :— 

* No doubt, where a Judge has exercised his discretion upon certain materials which are before 
him, it may not be, and I think is not, within the power of the Gourt of appeal to overrule that 
exercise of discretion. But the necessary hypothesis of the existence of materials upon which the 
discretion can be exercised must be satisfied. In the present case, so far as the evidence before me 
goes, I can see no materials whatsoever upon which the learned Judge could exercise a discretion at all.’ 
What Satyanarayana Rao, J., has done is, on the materials, to reverse the findings 
of fact of the Subordinate Judge, and the variation in the decree for costs was conse- 
quential on the reversal of the findings of fact of the court below. We are of the 
opinion that in the view taken by Satyanarayana Rao, J., of the facts, it was within 
his power to vary the order for costs made by the Subordinate Judge. 

Mr. Viswanatha Ayyar next contends that the findings of fact given by Satya- 
narayana Rao, J., are not supported by the evidence. The facts which are esta. 





1. (1940) 1 M.L.J. 388. 4. (1945) 50 C.W.N. 296. 
2. (1940) 1 M.L.J. 764. 5. L.R. (1903) 2 K.B. 756. 
3 (1949) 2 MLJ. 243- 
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blished by the evidence are these: The second defendant is stated to be an old 
customer of the plaintiffs’ family which had been carrying on a money-lending busi- 
ness. Mr. Viswanatha Ayyar concedes that the interest on the promissory note 
had been paid regularly ; therefore it is a case in which it cannot be said that the 
debtor was a person who was very mfich in default. In fact, the evidence discloses 
that at the time when the promissory note, dated 8th March, 1943, was renewed 
under Exhibit P-1, on ist January, 1946, there were arrears of interest due on the 
old promissory note and that notwithstanding that such interest was in arrears that 
promissory note was returned to the second defendant, and in March when the 
plaintiff wanted payment of interest on the promissory note, Exhibit P-1, he was 
paid not merely the interest on Exhibiy P-1 due down to that date but also arrears 
of interest payable under the promissory note, Exhibit D-1, which was superseded 
by Exhibit P-1. All this clearly indicates that the plaintiff had full confidence in 
the solvency of the second defendant and that he was content to collect interest 
from time to time on the promissory note. It is found that as a matter of fact no 
demand in writing was made by the plaintiff calling for payment of the amount 
due under the promissory note. The plaintiff no doubt stated in evidence that he 
made oral demands. We agree with Satyanarayana Rao, J., that in the absence 
of a written demand it will not be safe to act upon oral demands of the kind spoken 
to by the plaintiff. No satisfactory explanation has been given by the plaintiff 
for not making a demand in writing. It is admitted that the plaintiff made no 
demand whatsoever on the partner of the second defendant, Narasimhachari. Mr. 
Viswanatha Ayyar argues thatthe liability under Exhibit P-1 arose on 8th March, 
-1943, before Narasimhachari was taken as pertner by Sri Varalakshmi Stores and 
that in law he would not be liable. But the plaint does not proceed on the footing 
that Narasimhachari is not liable. The allegations in paragraphs 3 and 4 of the 
plaint clearly show that the plaintiff considered that he was liable. When it is 
admitted that the plaintiff did not makeany demand on Narasimhachari, whom he 
thought to be liable, that certainly supports the conclusion of Satyanarayana Rao, J., 
that he made no demand on the second defendant. The fact remains that the 
entire amount was paid by the latter on the very first day of the hearing. The 
point for consideration under these circumstances is whether there was any necessity 
for the plaintiff to file the suit and whether there was any default on the part of the 
second defendant after a demand was duly made for the payment of the amount 
due under the promissory note. Satyanarayana Rao, J., had ample materials on 
which he could come to the conclusion that it was the plainttiff that was responsible 
for the institution of the suit and that the real object was to throw costs on the second 
defendant. 2 


Accepting as we do the findings of facts reached by the' learned Judge and 
following the principles laid down in the decisions cited on behalf of the appellant, 
we do not find any sufficient ground for interfering with the discretion exercised by - 
the learned Judge in the matter of costs. 


The appeal is dismissed with costs. 
K.S. i ù —_——- Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr, P. V. RAJAMANNAR, Chief Justice AnD Mr. Justice VENKATA- 
RAMA AYYAR. 


. Sabella Sahaba Reddy and others .. Petitioners* 
v. 
Karri Venkata Reddy and others .. Respondents. 


Constitution of India (1950), Article 227 (1)—Single Fudge of the High Court-—Not subordinate to High 
Court—Letters Patent (Madras), clause 15— Judgment’ of single Judge of High Court dismissing a Civil 
Miscellaneous Appeal—Appeal against—If maintainable. 


On appeal against the Judgment of a single Judge of the High Court dismissing a Civil Mis- 
cellaneous Appeal is not maintainable under clause 15 of the Letters Patent (Madras). 





*S.R. No. 11015 of 1953. 17th March, 1953. 
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Article 227 (1) of the Constitution of India is confined to subordinate Courts and quasi-Judicial 
Tribunals subordinate to the High Court. A Judge of the High Court as such is not subordinate to the 
High Court and the judgment dismissing a Civil Miscellaneous appeal cannot be interfered with under 
the powers of superintendence of the High Court under Article 227 (1) of the Constitution. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to exercise its general powers of superintendence 
under Article 227 of the Constitution of Indiz, and to set aride the judgment and 
order of Mack, J., dated 13th February, 1953, in A.A.O. No. 670 of 1949, on the file 
of the High Court, preferred against the order of the Court of the Subordinate Judge 
of Kakinada, dated 19th September, 1949, in A.S. No. 118 of 1948 (E.A. No. 151 of 
1948, in O.S. No. 163 of 1946, District Muns@’s Court, Peddapuram.). 


O. Chinnappa Reddy and P. Ramakrishna for Petitioners. 
The Order of the Court was made by 


Rajımannar, C.¥.—The appellant in C.M.A. No. 670 of 1949 on the file of this 
court seeks to file an appeal against the judgment of Mack, J., dated 13th February, 
1953, dismissing his appeal. The matter comes up before us on an objection by the 
Office that the appeal is not maintainable. 


_ It is obvious that an appeal is not maintainable under clause 15 of the Letters 
Pateat. Learned counsel appearing before us has not sought to raise any contention 
on this clause. What he contended was that an appeal would lie under Article 
227 (1) of the Constitution, which runs as follows : 

“ Every High Court shall have superintendence over all courts and tribunals throughout the 
territories in relation to which it exercises jurisdiction.” 

This provision is a substantial re-enactment of section 107 of the Government 
of India Act, 1915 and section 15 of the earlier Charter Act. So far as we are aware, 
this provision has never been understood to confer a right on the High Court as 
such to interfere with judicial orders and judgments made and passed by individual 
Judges or Divisio. Benches of the High Court. It cannot be said that a Judge of the 
High Court disposing of a Civil Miscellaneous Appeal is a Court within the 
meaning of Article 227 (1) of the Constitution and that the High Court has power 
of superintendence over him so that it could interfere with his judgments. In our 
opinion the power of the High Court under Article 227 (1) is confined to subordinate 
courts and judicial and quasi-judicial tribynals which are also subordinate to it. 
A Judge of the High Court is not as such subordinate to the High Court. 


_ Learned counsel relied upon the observations of the Privy Council in Hurrish 
Chunder Ghowdry v. Kalisundart Debiat, where their Lordships did not accept the view of 
Garth, C.J., in In the matter of the petition of Kally Soondery Debia?. We do not 
think that these observations help the appellants in any way. Those observation 
must be read in the light of the context and obviously have reference to the view of 
Garth, C.J., as to the nature of the order of Pontifex, J., in that case, namely, 
that it was merely ministeria) and it could not be said that the learned Judge 
was usurping any jurisdiction in passing the order. é 


The proposed appeal is incompetent. The memorandum of appeal will there- 
fore be rejected. 


V.P.S. Appeal rejected. 





„1. (1882) LR. 10 LA. 4: LL.R.g Cal. 482 2. (1881) LL.R. 6 Cal. 594 at p. 607. 
at p. 493 (P.C.). sf so 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘ PRESENT :-—Mr. Justice Mack. 


Rangaswami Naicker ‘ .. Appellant* 
v. 
Janakiammal .. Respondent. 


Practice—Decree for arrears of maintenance and future maintenance in favour of widow—Properties in the 
hands of judgment-debtors charged—Execution sought by widow against uncharged property of one of the judgment- 
debtors—Allegation of collusion between the decree-holder and the other judgment-debtor—Duty of Court to go into 
the allegation—Siay of proceedings by lower Court when stay application dismissed—Improper. 

A decree for arrears of maintenance and Yor future maintenance in favour of a widow charged 
certain properties in the hands of the Judgment-debtors so as to make the liability of the judgment- 
debtors equal. The decree-holder sought to execute the decree by attachment of some uncharged 
property in the hands of one of the judgment-debtors. He filed a counter-affidavit alleging mala fides 
and collusion between the decree-holder and another judgment-debtor. The lower Court without 
going’ into this allegation allowed execution to proceed. : 

Held on appeal (i) A widow cannot in execution be confined to property charged with her main- 
tenance and she need not exhaust it before proceeding against other property belonging to her hus- 
band’s joint family property. Srinivasa Iyer v. Lakshmi Ammal, (1932) 63 M.L.J. 843, followed. 

{ii) But if a judgment-debtor can satisfy the executing Court that the decree-holder is acting 
mala fides in collusion with one of the other judgment-debtors in executing the decree against him only, 
the executing Court would be perfectly entitled to refuse execution until the charged property has been 
exhausted. The executing Court must therefore give a finding on the allegation of mala fides and 
collusion. ; 

(iii) When a stay petition arising out of a C.M.A. or C.R.P. is dismissed there should be no 
need for a stay to operate during the pendency of the main matter. The lower Courts should detain 
sufficient papers to proceed further with the execution or other matter, 

Appeal against the order of the Court of the Subordinate Judge, Coimbatore, 
in E. P. No. 426 of 1949 in O. S. No. 15 of 1946. 

M. Krishna Bharathi for Appellant. 

S. T. Srinivasagopalachari and S. V. Venkatasubramaniam for Respondent. 

The Court delivered the following . 


, Jupcment.—The appellant is the first judgment-debtor in execution pro- 
ceedings taken out by the plaintiff in execution of a maintenance decree she obtained. 
The decree was against the deceased husband’s joint family, represented by the 
first defendant, his brother, the second defendant and other family members including 
the legal representatives of another brether Rudrappa, who died prior to suit. 


The decree charged two. lots of property, one for maintenance subsequent to 
suit and the second, B schedule items for arrears of maintenance and prevision for 
pilgrimage, etc. The plaintiff sought in execution to attach ‘some uncharged 
property in the posssession of the first judgment-debtor: The learned Subordinate 
Judge rejected one of the contentions that the widow should exhaust the charged 
property first, before resorting to further execution, The view taken by the 
learned Subordinate Judge is quite correct. It is settled law that a widow cannot 
be confined to property charged with her maintenance, and that she need not 
exhaust it all before sheecan proceed against other property belonging to her hus- 
band’s joint family. This has been decided in Srinivasa [yer v. Lakshmi Ammal}, 
on which the learned Subordinate Judge has relied. i 

The contention raised before me, however, is that the learned Subordinate 
Judge has not gone into the main allegation in the first judgment-debtor’s counter 
that the decree-holder in collusion with and under the instigation of his brother, 
the second defendant, was vindictively proceeding against the first judgment- 
debtor’s property only. My attention has been drawn to the lower Court judgment 
in which the learned Subordinate Judge referred to a partition deed, Ex. D-1, 
of the year 1945 as between the three brothers from which he selected Jands allotted 
to each brother and charged them with maintenance of this widow subsequent 
to suit. He made the following observations in his judgment : 





* A, A. O. No. 275 of 1950. sth February, 1953. 


1. (1932) 63 M.LJ. 843. 
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_ “ I have chosen the S. Nos. so that all the defendants may be equally liable to pay the plaintiff's 
maintenance.” 
It is also urged before me that there are observations in the appellate judgment of 
this Court, that there was some basis for aesuggestion that the widow’s brother 
was instigated by the second defendant to file the maintenance suit. Mr. Srinivasa- 
gopalachari for the respondent-widow is unable to say whether she has ever pro- 
ceeded against B schedule properties in execution for the arrears of her maintenance. 
I do not desire to say anything about the merits of the contention that the widow and 
the second defendant are acting in collusion, as I think this is a case which should 
be remitted to the executing Court for a poe on the allegation contained in 
para. 4 of the judgment-debtor’s counter which the learned Subordinate 
Judge has not considered at all. There is I consider one ground on which a decree- 
holder can be deprived in any decree which gives concurrent remedies, as in the 
case of these maintenance decrees of option as to whom he or she should proceed 
against. If a judgment-debtor can satisfy the executing court that the decree- 
holder is acting in “ mala fide” collusion with one of the other judgment-debtors 
in .execution against him only, the executing Court would be perfectly entitled 
to refuse execution, in a case such as this, until the charged property has been 
exhausted. No doubt the first defendant would, if execution proceedings against 
him resulted in the sale of uncharged property which fell to his share at partition 
have the right to sue his brothers for reimbursement. But the existence of this 
right will not justify abuse of execution. What constitutes active “ mala fide” 
collusion is, a difficult matter to define and must depend on the facts of each case. 
When a serious allegation is made as in the present case, it should be resolved as a 
finding of fact on the material placed before the executing Court. The Execution 
petition is remitted to the executing Court for disposal according to law after a 
finding on the collusion alleged in the counter. 


Mr. Srinivasagopalachari has brought to my notice a practice which must 
be deprecated. He complains that execution was stayed in the lower Court 
although a stay petition, C.M.P. No. 4641 of 1950 was dismissed on 24th July, 
1950, because all the papers in the execution proceedings had to be sent up to this 
Court for disposal of this appeal. It is regrettable that this appeal has been 
pending in this Court for so long but in the present case I am not prepared to say 
that any injustice has been occasioned by the sale being deferred until the exe- 
cution petition has been disposed of in the light of these observations. As a general 
practice, however, when a stay petition arising out of a C. M. A. or Q, R. P. is 
dismissed; there should be no need whatsoever for a stay in fact to operate during 
the pendency of the main matter. The lower Courts should retain sufficient 
papers in their possession to proceed further, with execution or any other matter, 
stay as regards which has been dismissed by this Court pending the disposal of 
the main appeal or petition. On this appeal I make no order as to costs. 


Mr. Srinivasagopalachari finally brings to my notice that E. P. No. 426 of 
1949, out of which this appeal arises has been struck off for statistical purposes. 
He cannot say why. He also says that a fresh E. P. No. 421 of 1950 is now pending 
on the file of the lower Court. It may also have been struck off by this time. If 
these facts are correct, the learned Subordinate Judge will proceed to dispose o, 
any pending E. P. with the same prayer as that contained in E. P. No. 426 of 1949f 
in the light of the observations made above. 


V.P.S. f - Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 
PrEsENT :—Mkr. Justice RaGHAvA Rao. 


Madavi Amma e .. Petitioner* 
v. l : $e 
Nallammal and another .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sections 9 and 12-B—Petition for removal 
of obstruction—Disposal of on affidavits—Regularity—Order removing obstruction—Whether revisable. ` 


In the course of proceedings for execution of an order for eviction under the Act the revision 
petitioner caused an obstruction which was directed to be removed, by the executing Court, disposing 
of the petition of the respondent for removal of obstruction, solely on affidavits. 


Held, (i) the disposal is not irregular and it is not incumbent on the Court to adopt the procedure _ 
of a regular trial with oral evidence; (ii) An order directing the removal of obstruction is revisable 
under section 12-B of the Act, 

Petition under section 12-B of the Madras Buildings (Lease and Rent Control) 
Act, praying that the High Court will be pleased to revise the order of the Court 
` of the District Munsiff, Tiruppur, dated grd October, 1952, ia E. A. No. 1071 of 
1952, in E. P. No. 425 of 1952, in B. R. C. No. 175 of 1951, Rent Controller, Erode. 


M. S. Venkatarama Aiyar and S. Viswanathan for Petitioner. 
K. Vaithiswaran for Respondents. 


The Court delivered the following 


Jupemenr.—In the course of proceedings for execution of an order for eviction 
under the Madras Buildings (Lease and Rent Control) Act, 1949, the present 
petitioner caused an obstruction which was directed to be removed by the executing 
‘Court. This revision petition which is preferred against the order of removal is 
sought to be sustained by Mr. M.S. Venkatarama Aiyar, learned advocate for the 
petitioner, with reference to section 12-B of the Madras Buildings (Lease and 
Rent Control) Act, 1949, as amended by Madras Act VIII of 1951. 


A two-fold objection has been raised to the case of the petitioner before me by 
Mr. Vaithiswaran, learned advocate for the respondent. Firstly he says that the 
proper remedy for the petitioner is a suit under Order 21, rule 103 of the Code of 
Civil Procedure as would fol'ow from the ruling of this Court reported in Mathradas 
Vadilal Gandhi v. Kishen Fhavar1, whiclt in its turn is‘ based upon an earlier Bench 
ruling of this Court in Thangasami Chettiar v. Bapoo Sahib?. I am not satisfied that 
this objection can be upheld. Where the Act does itself provide for revisability 
of an order of the kind with which I am concerned, as indeed section 12-B of the 
Act does, I do not think I shall be justified in refusing to consider the merits of this 
revision on the ground of the existence of a remedy by way of a separate suit. It is 
true that ordinarily I do not interfere in revision where there isa remedy by way 
_of a suit, but as I have said revision being the remedy specifically provided for by 
section -12-B of the Act, I proceed to consider the merits of the case. 


Learned advocate ®r the respondent urges on this aspect that there is no 
- ground for revision because such evidence as the petitioner could well have adduced 
she undoubtedly was not prevented by the Court or by the opposite side from adduc-' 
ing. The only point urged for the petitioner is that the Court below disposed of 
the petition for removal of obstruction on affidavits solely, and that while that 
sort of procedure might be permissible in proceedings under the Civil Procedure - 
‘Code, the Court below should have adopted the procedure of a regular trial 
by means of oral evidence in the matter out of which this revision petition arises. 
I am not satisfied that this contention is correct. Order 19 of the Civil Procedure 
Code which provides for the procedure applicable to suits which by section g of 
the Madras Buildings (Lease and Rent..Control) Act, 1949, as amended by 
Act VIII of 1951, has been made applicab'e to proceedings under this latter Act ` 





*C.R.P. No. 1807 of 1952. 16th January, 1953. 
1. (1951) 1 M.LJ. 59. 2. (1949) 2 M.L.J. 699. 
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sufficiently authorises the procedure adopted by the Court below in the present 
-case. It is contended by Mr. Venkatarama Aiyar that because an order for 
-eviction under the Madras Buildings (Lease and Rent Control) Act, 1949, is 
executable as if it were a decree passed by the executing Court itself, the procedure 
adopted by the Court below was irregular. I do not think that that provision 
.as totexecutability has anything to do with the question as to whether a procedure 
.by way of affidavits was or was not quite sufficient in the circumstances of the present 
«case. Merely because the order for eviction is to be executed as if it were a decree, 
it does not, in my opinion, follow that the proceeding which has given rise to the 
-order for eviction can be regarded as a regular suit, to which the ordinary procedure 
of trial of suits under the Code of Civil Pr&cedure becomes applicable. The order 
for eviction may well be executable as if it were a decree but the supposition is 
thet it is not.a decree excepting so far as the executability is concerned. Much less 
does it follow that the proceeding in which the order for eviction is made is to be 
regarded as a suit to which the provisions of the Code ‘of Civil Procedure apply. 
‘This revision petition is for the reasons given above dismissed with costs. 


V.PS. a Petition dismissed. 
[THE SUPREME COURT OF INDIA.] 
[Criminal Appellate Jurisdiction and Original Jurisdiction.] 


Present :—M. PATANJALI SASTRI, C. f., B. K. MUKHERJEA, S. R. Das, GHULAM 
Hasan anD N. H. Boacwati, Jj. 


Maqbool Hussain i -> Appellant* 
2. 
‘The State of Bombay l ` .. Respondent, 


Constitution of India (1950), Article 20 (2)}—Applicability—Conditions——Gold imported into India in 
coniravention of Government Notification confiscated under Sea Customs Act (VIII of 1878), section 167 (8)— 
-Subsequent complaint in respect of same act for offence under Foreign Exchange Regulation Act (VII of 1947) and 
notification thereunder—TIf violates Article 20 (2) of the Constitution. 


Punjab Communist Detenus Rules (1950), Rule 41—Action by Superintendent of Jail under for jail 
roffence—If bar to subsequent prosecution. 


In order that the protection of Article 20 (2) of the Constitution of India (1950) may be invoked 
‘by a citizen there must have been prosecution and punishment in respect of the same offence before a 
-court of law or a tribunal required by law to,decide¢he matters in controversy judicially on evidence 
on oath which it must be authorised by law to administer and not before a departmental tribunal 
which entertains a departmental or administrative enquiry even though set up by a Statute but not 
srequired to proceed on legal evidence given on oath. The Sea Customs Authorities are not a judicial 
‘tribunal and the-adjudging of confiscation, increased rate of duty or penalty under the provisions of 
tthe Sea Customs Act do not constitute a judgment or order of a Court or judicial tribunal necessary 
for supporting a plea of double jeopardy in a subsequent prosecution under section 23 of the Foreign 
Exchange Regulation Act in respect of import into India of gold in contravention of Government 
‘Notification and without permit from the Reserve Bank. 


The whole scheme of the Punjab Communist Detenus Rules (1950) Rule 41, is to constitute the 

Jail Superintendent only an administrative authority to maintain jail —iscipline and inflict summary 

punishment on the detenus for breach ofthat discipline by committing a jail offence. Proceedings 

‘taken by the Jail Superintendent cannot be said to be a prosecution and punishment before a judicial 

tribunal. It is only when the Jail Superintendent considers that the offence is not adequately punish- 

- able by him that he can send the case to the Magistrate. If he actually himself punishes he cannot 

' refer the case again to the Magistrate. In respect of offences under sections 332, 353, 147 and 149 

-of the Indian Penal Code alleged to have been committed by deténus in the jail for which no punish- 

ment can be or has been inflicted by the Jail Superintendent, a prosecution before a Magistrate is 
not in violation of Article 20 (2) or Article 21 of the Constitution. 


On Appeal by Special Leave granted by the Supreme Court on the 1st Novem- 
iber, 1951, from the Judgment and Order dated the 12th February, 1951, of the 
High Court of Judicature at Bombay in Criminal Application No. 644 of 1950, 
and Petitions under Article 32 of the Constitution for writs in the nature of 
Prohibition or certiorari. . 





*Criminal Appeal No. 81 of 1952 and Petitions Nos. 170, 171 and 172 of 1951. 


17th April, 1953. 
15 
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Ishwarlal G. Dalal, Advocate for Appellant (Maqbool Hussain). 


M. C. Setalvad, Attorney-General for India (Porus A. Mehta, Advocate, with him) 
for the State of Bombay and S. M. Sikri, Advocate-General of Punjab (Jindra Lal 
Advocate, with him) for the State ofPunjab. 


Jagjit Singh, Petitioner in Petition No. 170 of 1951, in person. . 
Vidya Rattan and Parmanand, Petitioners in Petitions Nos. 171 and 172 of 195r 
not present or represented. . 


The Judgment of the Court was delivered by 

Bhagwati, F : Cri. A, No. 81 of $952.—This appeal by special leave from a 
judgment and order of the High Court of Judicature at Bombay raises an important 
question as to the construction of Article 20 (2) of the Constitution. 


The Appellant, a citizen of Bharat, arrived at the Santa Cruz airport from. 
Jeddah on the 6th November, 1949. On landing he did not declare that he had. 
brought in gold with him but on search it was found that he had brought 107.2 
tolas of gold in contravention of the notification of the Government of India dated 
the 25th August, 1948. The Customs authorities thereupon took action under 
section 167, clause (8) of the Sea Customs Act VIII of 1878 and confiscated the 
gold by an order dated the 19th December, 1949. The owner of the gold was 
however given the option to pay in lieu of such confiscation a fine of Rs. 12,000 
which option was to be exercised within four months of the date of the order. A 
copy of the order was sent on the goth January, 1950, to the Appellant. Nobody 
came forward to redeem the gold. On the 22nd March, 1950, a complaint was. 
- filed in theeCourt of the Chief Presidency Magistrate, Bombay, against the Appellant 
charging him with having committed an offence under section 8 of the Foreign 
Exchange Regulation Act VII of 1947 read with the notification dated the 25th 
August, 1948. The Appellant thereupon on the rath June, 1950, filed a petition in. 
the High Court of Bombay under Article 228 of the Constitution contending that 
his prosecution in the Court of the Chief Presidency Magistrate was in violation 
of the fundamental right guaranteed to him under Article 20 (2) of the Constitu- 
tion and praying that as the case involved a substantial question of law as to the 
interpretation of the Constitution, the determination of which was necessary for 
the disposal of the case, the case may be withdrawn from the file of the Chief Pre- 
sidency Magistrate to the High Court and the High Court may either dispose of 
the case themselves or determine the question of law and return it to the Chief 
Presidency Magistrate’s Court for disposal. A rule was issued by the High Court 
on the 26th June, 1950, which came on for hearing on the oth August, 1950, before 
Bavdekar and Vyas, JJ. The rule was made absolute and the High Court directed 
that the proceedings pending against‘the Appellant in the Court of the Chief Presi- 
dency Magistrate be withdrawn and brought before the High Court under Article 
228 of the Constitution. The case was thereupon withdrawn and brought before 
the High Court and was heard by the High Court on the 17th October, 1950. 
The learned Judges of the High Court, Chagla, C.J., and Gajendragadkar, J. 
were of the opinion that the Appellant could claim the benefit of Article 20 (2) 
only if he was the owner of the gold which was confiscated and that before they 
decided as to whether there had been a prosecution and a punishment within 
the meaning of Article 20 (2) it was necessary that the Chief Presidency Magistrate- 
should determine the question of fact as to whether the Appellant was the owner 
of the gold which had been confiscated and in respect of which an option was given. 
to him as stated above. They therefore sent the matter back to the Chief Presi- 
dency Magistrate directing him to find as to whether the Appellant was or was not 
the owner of the gold stating that they would deal with the application after the 
finding was returned. The Chief Presidency Magistrate recorded evidence and. 
on the 20th January, 1950, recorded the finding that the Appellant was the owner 
of the gold-in-question and -returned-the finding-to the High Court. -Chagla-C.J..,. 
and Gajendragadkar, J., heard the petition further on the 12th February,-1951.. 
They reversed the finding of the Chief Presidency Magistrate, dismissed the appli- 
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cation of the Appellant and directed that the case should go back to the Chief 
Presidency Magistrate for disposal according to law. The Appellant obtained 
on the 1st November, 1951, special leave to appeal against the judgment and order 
passed by the High Court. 


e 

The guestion that arises for our determination in this appeal is whether by 
reason of the proceedings taken by the Sea Customs authorities the Appellant could 
be said to have been prosecuted and punished for the same offence with which he 
was charged in the Court of the Chief Presidency Magistrate, Bombay. ‘There is 
no doubt that the act which constitutes an offence under the Sea Customs Act as 
also an offence under the Foreign Exchange Regulation Act was one and the same 
viz., importing the gold in contravention of the notification of the Government of 
India, dated the 25th August, 1948. The Appellant could be proceeded against 
under section 167 (8) of the Sea Customs Act as also under section 23 of the Foreign 
Exchange Regulation Act in respect of the said Act. Proceedings were in fact 
taken under section 167 (8) of the Sea Customs Act which resulted in the con- 
fiscation of the gold. Further proceedings were taken under section 23 of the 
Foreign Exchange Regulation Act by way of filing the complaint aforesaid in the 
Court of the Chief Presidency Magistrate, Bombay, and the plea which was taken 
by the accused in bar of the prosecution in the Court of the Chief Presidency 
Magistrate, was that he had already been prosecuted and punished for the same 
offence and by virtue of the provisions of Article 20 (2) of the Constitution he 
could not be prosecuted and punished again. - 


The word offence has not been defined in the Constitution. But Article 367 
provides that the General Clauses Act, 1897, (Act X of 1897) shall apply for the 
interpretation of the Constitution., Section 3 (37) of the General Clauses Act defines 
an. offence to mean any act or omission made punishable by any law for the time 
being in force and there is no doubt that both under the provisions of section 167 
(8) of the Sea Customs Act and section 23 of the Foreign Exchange Regulation 
Act the act of the appellant was made punishable and constituted an offence. 


In order, however, to attract the operation of Article 20 (2) the Appellant must 
have been prosecuted and punished for the same offence when proceedings were 
taken by the Sea Customs Authorities. The High Court did not go into the ques- 
tion as to whether the Appellant was prosecuted when proceedings were taken 
before the Sea Customs Authorities. It considered the question of punishment in 
the first instance and thought it necessary tô arrive at a finding as to the ownership 
of the confiscated gold before it could consider the application of the Appellant. 
In the opinion of the High Court the Appellant could be said to have been punished 
only if it were established that he was the owner of the confiscated gold. If he was 
the owner, the confiscation was a punishment, which would not be so if he was 
not the owner of the gold. 


This question of the ownership of the gold was not in our opinion material, 
The gold was found in the possession of the Appellant when he landed at the 
Santa Cruz airport. The Appellant was detained and searched by the Customs 
Authorities and the gold was seized from his person. Proceedings under section 
167 (8) were taken by the Customs Authorities and after examining witnesses an 
order was passed on the 1gth December, 1949, confiscating the gold and giving an 
option to the owner to pay a fine of Rs. 12,000 in lieu of such confiscation under 
section 183 of the Sea Customs Act. Copy of this order was forwarded to the 
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on the footing that the Appellant committed an offence in so far as he brought the 
gold without the permit from the Reserve Bank of India, that no permit was ever 
applied for or granted to the Appellant and that the Appellant had been given 
an opportunity of showing whether he had obtained such permit but that he failed 
to produce the same. It appears therefore that the question of the ownership 
could not assume as much importance as the High Court attached to it. «If the 
‘Court came to the conclusion that the Appellant was prosecuted when proceedings 
were taken by the Sea Customs Authorities there was not much scope left for the 
argument that he was not punished by the confiscation of the gold and the option 
‘given to him to pay a fine of Rs. 12,000 in lieu of such confiscation. To be deprived 
of the right of possession of valuable gods may well be regarded in certain circum- 
stances as by itself a punishment. We have therefore got to determine whether 
under the circumstances the Appellant can be said to have been prosecuted when 
proceedings were taken by the Sea Customs Authorities. 


The fundamental right which is guaranteed in Article 20 (2) enunciates the 
principle of “ autrefois convict” or “ double jeopardy.” The roots of that prin- 
ciple are to be found in the well established rule of the common law of England 
“that where a person has been convicted of an offence by a Court of competent 
jurisdiction the conviction is a bar to all further criminal proceedings for the same 
offence.” (Per Charles, J., in Reg v. Miles). To the same effect is the ancient 
maxim “‘ Nimo Bis Debet Puniri Pro Uno Delicto,” that is to say that no one ought 
to be twice punished for one offence or as it is sometimes written “ Pro Eadem 
Causa” that is for the same cause. 


This is the principle on which the party pursued has available to him the 
plea of “ autrefois convict ” or “ autrefois acquit ”. 


* The plea of “ autrefois convict” or “ autrefois acquit * avers that the defendant has been 
previously convicted or acquitted on a charge for the same offence as that in respect of which he 
ds arraigned ........ The question for the jury on the issue is whether the defendant has previ- 
-ously been in jeopardy in respect of the charge on which he is arraigned, for the rule of law is 
that a person must not be put in peril twice for the same offence. The test is whether the former 
offence and the offence now charged have the same ingredients in the sense that the facts consti- 
tuting the one are sufficient to justify a conviction of the other, not that the facts relied on by the 
‘Crown are the same in the two trials. A plea of “ autrefois acquit” is not proved unless it is 
shown that the verdict of acquittal of the previous charge nccessarily involves an acquittal of the 
datter.” ? 


This principle found recognition in Section 26 of the General Clausés Act, 
1897— 
* Where an act or omission constitutes an offence under two or more enactments, then the 


-offender shall be liable to be prosecuted and punished under either or any of those enactments but 
‘shall not be liable to be punished twice for the same offence,” ‘ 


and also in Section 403 (1) of the Criminal Procedure Code, 1898— 


“A person who has been tried by a court of competent jurisdiction for an offence and convicted 
or acquitted of such offence shall, while such conviction or acquittal remains in force, not be liable 
to be tried again for the same offence, nor on the same facts for any other offence for which a 
«different charge from the one made against him might have been made under section 296, or for 
which he might have been coavicted under section 237.” 


The Fifth Amendment of the American Constitution enunciated this principle 
an the manner following:— 


E ornata oiue aiie nor shall any person be subject for the same offence to be twice put in 
jeopardy of life or limb 5 hor shall be compelled in any criminal 'case, to be witness against 
chimself..... 2. eee ene ' 2 


Willis in his Constitutional Law, at page 528, observes that the phrase : 


“ ‘jeopardy of life or limb’ ‘indicates that the immunity is restricted to crimes of the highest 
grade, and this is the way Blackstone states the rule. Yet, by a gradual process of liberal construction 
the courts have extended the scope of the clause to make it applicable to all indictable offences, in- 
cluding misdemeanours.” . . . . . . . . “Under the United States rule, to be put in 


= 
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2. (Vide Haisbury’s Laus of England—Hailsham 
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jeopardy there must be a valid indictment or information duly presented to a court of competent 
Jurisdiction, there must be an arraignment and plea, and a lawful jury must be impanelled and sworn. 
It is not necessary to have a verdict. The protection is not against a second punishment but against 
the peril in which he is placed by the jeopardy mentioned ”. 


These were the materials which formed*the background of the guarantee of 
fundamental right given in Article 20 (2). It incorporated within its scope the 
plea of “ autrefois convict” as known to the British jurisprudence or the plea of 
double jeopardy as known to the American Constitution but circumscribed it by 
providing that there should be not only a prosecution but also a punishment in 
the first instance in order to operate as a bar to a second prosecution and punish- 
ment for the same offence. s 


The words “ before a Court of law or judicial tribunal >° are not to be found 
in Article 20 (2). But if regard be had to the whole background indicated above 
it is clear that in order that the protection of Article 20 (2) be invoked by a citizen 
there must have been a prosecution and punishment in respect of the same offence 
before a Court of law or a tribunal, required by law to decide the matters in con- 
troversy judicially on evidence on oath which it must be authorised by law to 
administer and not before a tribunal which entertains a departmental or an ad- 
ministrative enquiry even though set up by a statute but not required to proceed 
on legal evidence given on oath. The very wording of Article 20 and the words 
used therein :—‘ convicted,” “ commission of the act charged as an offence,” “ be 
subjected to a penalty,” “ commission of the offence,” “ prosecuted and punished,’ 
“accused of any ‘offence,’ would indicate that the proceedings therein contem- 
plated are of the nature of criminal proceedings before a Court of law or a judicial 
tribunal and the prosecution in this context would mean an initiation or starting 
of proceedings of a criminal nature before a Court of law or a judicial tribunal in 
accordance with the procedure prescribed in the statute which creates the offence 
and regulates the procedure. 


The tests of a judicial tribunal were laid down by this Court in Bharat Bank, 
Lid., Delhi v. Employees of the Bharat Bank, Ltd., Delhi}, in the following passage quoted 
with approval by Mahajan and Mukherjea, JJ., from Cooper v. Wilson? ; 

“ A true judicial decision presupposes an existing dispute between two or more parties and then 
involves four requisites :—(1) The presentation (not necessarily orally) of their case by the parties 
to the dispute ; (2) If the dispute between them is a question of fact, the ascertainment of the fact by 
means of evidence adduced by the parties to the dispute and often with the assistance of argument 
by or on behalf of the parties on the evidence ; (3) If the dispute between them is a question of law, 
the submission of legal argument by the parties, and (4) A decision which disposes of the whole matter 
by a finding upon the facts in dispute and application of the law of the land to the facts so found, 
including where required a ruling upon any disputed question of law ”. 

The question whether the Sea Customs Authorities when they entertained 
proceedings for confiscation of the gold in question.acted as a judicial tribunal has 
got to be determined in accordance with the above tests. 7 


The Sea Customs Act, 1878, was enacted to consolidate and amend the law 
relating to the levy of sea customs duties. The hierarchy of the officials are the 
Customs Collector, who is the officer of Customs for the time being in separate 
charge of a custom house, the Chief Customs Officer who is the Chief Executive 
Officer of the Sea Customs for a port and the Chief Customs Authority which is 
the Central Board of Revenue. Sections 18 and 19 enact prohibitions and restric- 
tions on importation and exportation of goods and section 1g (a) provides for 
detention and confiscation of goods whose importation is prohibited. After making 
various provisions for the levy of sea customs duties, Chapter XVI enacts offences 
and penalties and several offences mentioned in the first column of the schedule 
to section 167 are made punishable with penalties mentioned in the third column 
thereof. Item 8 relates to the offence committed by the importation of goods 
contrary to the prohibition or restriction imposed in that behalf under sections 
18 and 19 of the Act and penalty prescribed for such an offence is : 





`i. 1950 S.C.R. 459. 2. L.R. (1937) 2 K.B. 309 at page 340. 
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_ _ _“ Such goods shall be liable to confiscation ; any person concerned in any such offence shall be 
liable to a penalty not exceeding three times the value of the goods, or not exceeding one thousand 


rupees ”. i 

Chapter XVII prescribes the procedure relating to offences, appeals, etc. Powers 
of search are given to the officers of customs but provision is made that a person 
about to be searched can require the officer to take him previous to search” before 
the nearest Magistrate or Customs.Collector. Search warrant can only be, issued 
by the Magistrate and can be executed in the same way and has the same effect as a 
search warrant issued under a law relating to criminal procedure. Powers are 
also given to the officers of Customs to arrest persons reasonably suspected of 
having committed an offence under tl Act but the person arrested is to be forth- 
with taken before the nearest Magistrate or Customs Collector. The Magistrate 
is entitled either to commit such person to jail or order him to be kept in custody 
of the police for such time as is necessary to enable the Magistrate to communicate 
with the proper officers of Customs. No such power is given to the Customs Col- 
lector. Section 181 (A) also provides for the detention of packages containing 
certain publications imported into the States. Section 182 provides that except 
in the case of certain offences therein mentioned which involve proceedings before 
a Magistrate, confiscation, increased rate of duty or penalty, can be adjudged by 
the Customs authorities therein mentioned and Section 183 provides for option to 
be given to the owner of the goods confiscated to pay in lieu of confiscation such 
fine as the officer thinks fit. Section 186 provides that the award of any confiscation, 
penalty or increased rate of duty under the Act by an officer of Customs is not 
to prevent the infliction of any punishment to which the person affected thereby 
is liable under any other law. An appeal is provided under section 188 from a 
decision or order of the officer of Customs to the Chief Customs Authority who is 
thereupon to make such further enquiry and pass such order as he thinks fit con- 
firming, altering or annulling the decision or order appealed against. Section 191 
provides for a revision by the Central Government on the application of a person 
aggrieved by any decision or order passed by an officer of Customs or the Chief 
Customs Authority from which no appeal lies. Section 193 provides for the 
enforcement of the payment of penalty or increased rate of duty as adjudged against 
any person by an officer of Customs. If such officer is not able to realise the un- 
paid amount from other goods in charge he can notify in writing to any Magistrate 
within the local limits of whose jurigdiction such person may be, his name and 
residence and the amount of penalty or increased rate of duty unrecovered and 
such Magistrate is thereupon to proceed to enforce payment of the said amount 


in like manner as if such penalty or increased rate had been a fine inflicted by 
himself. : 


It is clear on a perusal of the above provisions that the powers of search, 
arrest and detention are given to the Customs authorities for the levy of sea Cus- 
toms duttes and provision is made at the same time for a reference to the Magis- 
trate in all cases where search warrants are needed and detention of the arrested 
person is required. Certain offences of a serious nature are to be tried only by 
Magistrates who aré the only authorities who can inflict punishments by way of 
imprisonment. Even though the customs officers are invested with the power of 
adjudging confiscation, increased rates of duty or penalty the highest penalty 
which can be inflicted is Rs. 1,000. Confiscation is no doubt one of the penalties 
which the Customs authorities can impose but that is more in the nature of pro- 
ceedings in rem than proceedings in personam, the object being to confiscate the 
offending goods which have been dealt with contrary to the provisions of the law 
and in respect of the confiscation also an option is given to the owner of the goods 
tO pay in lieu of confiscation such fine as the officer thinks fit. All this is for the 
enforcement of the levy of and safeguarding the recovery of the sea customs 
duties. Thére is no procedure prescribed to be followed by the Customs Officer 
in the matter of such adjudication and the proceedings before the Customs Officers 
are not assimilated in any manner whatever to proceedings in Courts of law 
according to the provisions of the Civil or the Criminal Procedure Code. The 
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‘Customs Officers are not required to act judicially on legal evidence tendered on 
oath and they are not authorised to administer oath to any witness. The appeals if 
any, lie before the Chief Customs Authority which is the Central Board of Revenue 
and the power of revision is given to the Central Government which certainly 
as not a judicial authority. In the mattereof the enforcement of the payment 
of penalty or increased rate of duty also the Customs Officer can only proceed 
-against other goods of the party in the possession of the Customs Authorities. But 
if such penalty or increased rate of duty cannot be realised therefrom the only 
thing which he can do is to notify the matter to the appropriate Magistrate who 
is the only person empowered to enforce payment as if such penalty or increased 
rate of duty had been a fine inflicted by himself. The process of recovery can 
be issued only by the Magistrate and not by the Customs authority. All these 
‘provisions go to show that far from being authorities bound by any rules of evi- 
dence or procedure established by law and invested with power to enforce their 
own judgments or orders the Sea Customs Authorities are merely constituted 
administrative machinery for the purpose. of adjudging confiscation, increased rates 
of duty and penalty prescribed in the Act. The same view of the functions and 
‘powers of Sea Customs Officers was expressed in a decision of the Bombay High 
-Court to which our attention was called. (See Mahadev Ganesh JFamsandekar v. 
The Secretary of State for India in Council.) 


We are of the opinion that the Sea Customs Authorities are not a judicial 
tribunal and the adjudging of confiscation, increased rate of duty or penalty under 
the -provisions of the Sea Customs Act do not constitute a judgment or order of a 
Court or judicial tribunal necessary for the purpose of supporting a plea of 
-double jeopardy. 


It therefore follows that when the Customs Authorities confiscated the gold 
iin question neither the proceedings taken before the Sea Customs Authorities con- 
stituted a prosecution of the Appellant nor did the order of confiscation constitute 
-a punishment inflicted by a Court or judicial tribunal on the Appellant. The 
Appellant could not be said by reason of these proceedings before the Sea Customs 
Authorities to have been “ prosecuted and punished ” for the same offence with 
which he was charged before the Chief Presidency Magistrate, Bombay, in the 
complaint which was filed against him under section 23 of the Foreign Exchange 
Regulation Act. 


The result therefore is that the appeal fails and must be dismissed. 
Petition No. 170 of 1951, Petition No. 171 of 1951 and Petition No. 172 of 1951. 


By an order of this Court dated the 26th November, 1952, these petitions 
-were ordered to be heard by the Constitution Bench along with Criminal Appeal 
No. 81 of 1952, as the same point as regards “ autrefois convict” or “‘ double 
jeopardy” was also involved therein. Jagjit Singh, Vidya Rattan and Parma 
Nand, the three petitioners in the respective petitions were detenus under the 
Preventive Detention Act, 1950, detained in the Central Jail, Ferozepur and governed 
by the Punjab Communist Detenus Rules, 1950, framed by the Government of 
Punjab under section 4 (a) of the Act. On the 6th February, 1950, it is alleged, a 
general assault on jail officials was made by the detenus including Jagjit Singh. 
An alarm was rung and the warder guard after some time overpowered the detenus 
who were responsible for the assault. Thirteen jail officials and twelve detenus 
sustained injuries and the detenus were all removed to cells. On the 7th Feb- 
ruary, 1950, the three detenu petitioners resorted to a hunyer-strike which con- 
tinued upto the roth April, 1950. They were separately confined from and after 
the 6th February, 1950. Their letters and interviews were stopped for two months 
with effect from the 7th February, 1950, and papers and books were stopped with 
effect from the 8th February, 1950, for the ‘duration of the hunger-strike. The 
-hunger-strike continued and they continued to be separately confined till the roth 
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April, 1950. It appears that more than 7} months after the hunger-strike the 
Jail Superintendent, Shri K. K. Mattu, filed a complaint against Jagjit Singh im 
the Court of Shri P. L. Sondhi, M.1.C., Ferozepur, under rule 41 (2) of the Punjab- 
Communist Detenus Rules charging him with having committed a jail offence in 
resorting to hunger-strike. He also fled a complaint before the same Magistrate- 
against Jagjit Singh for having committed offences under sections 332 and 35% 
and sections 147 and 149 of the Indian Penal Code. He further filed against Vidya. 
Rattan and Parma Nand complaints uhder rule 41 (2) of the Punjab Communist 
Detenus Rules for having committed a jail offence in resorting to hunger-strike. 
On the 16th February, 1951, the three detenu petitioners filed before this Court 
petitions under Article 32 of the Congitution asking for the issue of a writ of 
prohibition not to proceed with the prosecutions of the petitioners in the said 
cases on the ground that they had been prosecuted and punished for the same- 
offence already by the Jail Superintendent and therefore they could not be prose-- 
cuted and punished for the same offence once again and that the prosecutions which. 
were launched against them in the Court of Shri P.L. Sondhi, M.1.C., Ferozepur, 
could not lie as being in contravention of the fundamental right guaranteed under- 
Article 20 (2) of the Constitution. Jagjit Singh argued his own petition in person. 
Vidya Rattan had intimated to this Court that he would be satisfied with the 
decision on Jagjit Singh’s petition and wanted his absence to be excused. Parma. 
Nand did not appear at the hearing even though notice of the hearing was served. 
upon him. 


It was urged by Jagjit Singh that the proceedings which were adopted by: 
the Jail Superintendent against the petitioners amounted to their prosecution and’ 
punishment for the same offence and that therefore the prosecution which was now’ 
launched against them was not competent as it exposed them to double jeopardy 
and violated the fundamental right guaranteed to them under Article 20 (2). It. 
was on the other hand urged by the Advocate-General of Punjab that the Jail’ 
Superintendent merely took disciplinary action against the petitioners and the 
punishment if any which was meted out to them was for breaches of discipline- 
within the meaning of section 4 (a) of the Act and the Punjab Communist Detenus 
Rules, 1950, framed thereunder, that there was no prosecution and punishment of 
the petitioners within the meaning of Article 20 (2) and that therefore the petitions 
were liable to be dismissed. 


Section 4 of the Preventive Detentton Act, 1950 (Act No. IV of 1950), pro~- 
vides for power to regulate place and conditions of detention. 


“ Every person in respect of whom a detention order has been made shall be liable—~ 


(a) to be detained in such place and under such conditions, including conditions as to» 
maintenance, discipline and punishment for breaches of discipline, as the appropriate: Government 
may, by general or special order, specify 
The Punjab Communist Detenus Rules, 1950, were Ga by the Government of” 
Punjab in exercise of the powers conferred by section 4 (a) of the Act. Rules 39, 
40 and 41 provide for offences and punishments. Rule 39 lays down certain rules: 
of discipline and rule 40eprovides that any detenu who contravenes any of the. 
provisions of rule 39 or refuses to obey any order issued thereunder, or does any 
of the acts mentioned in the following portion of the rule 40, viz. :— 


(i) assaults, insults, threatens or obstructs any fellow prisoner, any officer of the jail or any” 
other Government servant, or any person employed in or visiting the jail, or..............000- 


(xii-a) goes on hunger-strike (other than a token strike), OF... 2.0... ee eee cece eens 
shall be deemed to have committed a jail offence. 
Rule 41 is important and bears particularly on the question which we have to. 
decide. It provides : 


“ (1) Where upon such enquiry as he thinks fit to make the Superintendent is satisfied that ar 
detenu is guilty of a jail offence, he may award the detenu one or more of the following punishments :-— 


(a) confinement in cells for a period not exceeding 14 days 


(d) cancellation or reduction, for a period not exceeding two months of the privilege of writing: 
and receiving letters or of receiving newspapers and books, 


. 
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A (e) cancellation or reduction, for a period not exceeding two months of the privilege of having 
interviews a arn ‘o 


(2) If any detenu is guilty of a jail offence which by reason of his having frequently committed 
such offences or otherwise is in the opinion of the Superintendent not adequately punishable by him 
under the provisions of sub-rule (1), he may forward sugh detenu to the Court of a Magistrate of the 
first class having jurisdiction, and such Magistrate shall thereupon inquire into and try the charge 
so brought again&t the detenu and upon conviction shall sentence him to imprisonment for a term not 
exceeding one year: Provided that where the act constituting the offence constitutes an offence 
punishable under the Indian Penal Code with imprisonment for a term exceeding one year, nothing 
in this rule shall preclude the detenu from being tried and sentenced for such offence in accordance 
with the provisions of the Indian Penal Code.” 


It is clear from the above rules that the gJail Superintendent is constituted the 
authority for determining whether a detenu is guilty of a jail offence and for the 
award to such a detenu of one or more of the punishments prescribed in rule 41. 
If this punishment is considered to be adequate the Jail Superintendent is to award 
him the appropriate punishment. No procedure is prescribed by the rules and 
the Superintendent is not required to act only on evidence given on oath. He can 
punish after such enquiry as he thinks fit to make. Thus he may not take any 
evidence or make any judicial enquiry at all but may yet punish. If, however, the 
detenu can in the opinion of the Jail Superintendent not be adequately punished 
by him by reason of his having frequently committed such offence or otherwise the 
Jail Superintendent is empowered to forward such a detenu to the Court of a. 
Magistrate of the First Class having jurisdiction and the jail offence in that case 
can be enquired into by the Magistrate who would try the charge brought against. 
the detenu, convict him and sentence him to imprisonment for a term not exceeding 
one year. The proviso covers the cases where the offence is punishable with 
imprisonment for a term exceeding one year under the Indian Penal Code and 
nothing in rule 41 is to preclude the detenu from being tried and sentenced for 
such offence in accordance with the provisions of the Indian Penal Code. The 
whole scheme of rule 41 is to constitute the Jail Superintendent only an adminis-- 
‘trative authority to maintain jail discipline and inflict summary punishment on 
the detenus for breach of that discipline by committing a jail offence. It is only 
when the Jail Superintendent considers that the offence is not adequately punish-. 
able by him that he can send the case to the Magistrate. If he actually himself 
punishes he cannot, under this rule, refer the case again to the Magistrate. A 
reference by him after punishment will be wholly unauthorised and without juris- 
diction and the prosecution before the Magistrate would be illegal and not in accord-. 
ance with procedure established by law. 


It was contended that under sections 45, 46 and 52 of the Prisons Act IX of 
1894, the Jail Superintendent was constituted an authority bound to act judicially 
for the purposes of enquiry into and trial of the prisoners for similar offences and 
the detenus under the Punjab Communist Detenus Rules, 1950, being put in the 
same category as civil prisoners the proceedings before the Jail Superintendent 
for having committed the jail offences under rules 40 and 41 above amounted to. 
a prosecution of the petitioners before him as a judicial tribunal. It was on the 
other hand contended by the Advocate-General of Punj&b that the Punjab Com- 
munist Detenus Rules, 1950, constituted a self-contained code regulating the place: 
and conditions of detention of these detenus, that the aforesaid sections of the 
Prisons Act, 1894, had ‘no application to their case and the proceedings which took 
place before the Jail Superintendent in the present case were therefore not judicial 
proceedings and there was no prosecution and punishment of the petitioners within. 
the meaning of Article 20 (2). We accept the contention of the Advocate-General 
of Punjab. The petitioners were Communist detenus and were governed by 
the Punjab Communist Detenus Rules, 1950, which were framed by the Govern- 
ment of Punjab under section’ 4 (a) of the Preventive Detention Act set out above 
and which constituted the body of rules prescribing the conditions of their main- 
tenance, discipline, etc. Their confinement in the prisons was for the sake of ad- 
ministrative convenience and was also prescribed by the rules themselves and 
the provisions of the Prisons Act did not apply to them. It could not therefore 

16 
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‘be validly contended that the proceedings taken against the petitioners by the 


„Jail Superintendent constituted a prosecution and punishment of the petitioners 


before a judicial tribunal. 


So far as the jail offence alleged, to have been committed by reason of the 
petitioners having resorted to hunger-strike was concerned, the Jail Superintendent 


-obviously considered that he could adequately punish the petitioners for’ that 
_jail offence and he did not think it necessary to have resort to the provisions of 


rule 41 (2) and forward the petitioners to the Court of the Magistrate without 
having himself dealt with them. It is common ground that the Jail Superintendent 
acted under rule 41 (1), and having satisfied himself that the petitioners were 
guilty of that jail offence awarded therh one or more of the punishments therein 
prescribed, viz., stopping the letters and interviews for two months with effect 
from the 7th February, 1950, and stopping the papers and books for the duration 


-of the hunger-strike. In our opinion this was tantamount to inflicting punishment 
-on all the three petitioners for this jail offence and that having been done it was 


not competent to the Jail Superintendent after 73 months of the hunger-strike to 
forward the petitioners to the Court of the Magistrate-as he purported to do, and 
such reference was wholly unauthorised by the rule and without jurisdiction and 
the prosecution before the Magistrate is obviously not in accordance with pro- 


-cedure established by law and the petitioners may well complain of a breach or a 


threatened breach of the fundamental right guaranteed to them by Article 21 of 
the Constitution in that the prosecution of the petitioners before the Magistrate 
for the jail offence of having resorted to the hunger-strike was not competent accord- 
ing to the procedure established by law. The Petitions Nos. 171 of 1951 and 172 
of 1951 filed by Vidya Rattan and Parma Nand must therefore be accepted and 
their prosecution in the Court of Shri P. L. Sondhi, M.I.C., Ferozepur, under 
rule 41 (2) of the Punjab Communist Detenus Rules, 1950, for having committed 
a jail offence in resorting to hunger-strike must be quashed. 


The same order will also be passed in the petition of Jagjit Singh, being Peti- 
tion No. 170 of 1951 in regard to the jail offence committed by him by having 
resorted to the hunger-strike. Jagjit Singh, however, is being prosecuted in the 
Court of the Magistrate for having committed offences under sections 332 and 353 
as also sections 147 and 149 of the Indian Penal Code. It was contended by the 
Advocate-Genera] of Punjab that there was no prosecution and no punishment 
awarded to Jagjit Singh in regard to tHese offences and he relied upon the entries 
in the punishment register under the date 6th February, 1950, with reference to 
these offences. These entries in the punishment register show that Jagjit Singh 
was not punished for any of these offences but he was to be sent up for trial and 
in the meantime he was to be separately confined. 


Jagjit Singh on the other hand relied in particular on the evidence of Sher Singh 
who was the Assistant Superintendent of the Central Jail, Ferozepur, at all 
material times and his evidence would have helped Jagjit Singh considerably had 
it not been for the fact that the entries in the punishment register completely belie 
his version and he furthe? states that Jagjit Singh was punished not only for the 
offence of assault but also rioting which could in no event have been done by the 


Jail Superintendent under the rules. 


So far as the prosecution under sections 14.7 and 149 of the Indian Penal Code 
4s concerned that is an offence which is not comprised in the jail offences enume- 
rated in rule 40 nor could it have been dealt with by the Jail Superintendent 
under rule 41 (1). That offence was moreover covered by the proviso to rule 
41 (2) and was exclusively triable by the Magistrate. The prosecution of Jagjit 
Singh therefore before the Magistrate for the offences under sections 332 and 353 
and sections 147 and 149 of the Indian Penal Code is not in violation of Article 20 
(2) or Article 21 of the Constitution and must therefore proceed. 


The result therefore is that the Petition No. 170 of 1951 filed by Jagjit Singh 
will be allowed only to the extent that the appropriaje writ of prohibition shall 
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issue against the Respondent in regard ‘to his prosecution for having committed 
-a jail offence in resorting to hunger-strike, but his prosecution under sections 332 
-and 353 and sections 147 and 149 of the Indian Penal Code will not be affected 
-by this order. The Petitions Nos. 171 of 1951 and 172 of 1951 filed by Vidya 
Rattan and Parma Nand respectively will be accepted and the appropriate writs 
-of pfohibition shall issue against the Respondent as prayed for therein. 


Agent for Appellant in Cr. A. No. 81 of 1952: P. K. Chatterjee. 
Agent for Respondent in the Appeal and the Petitions : G. H. Rajadhyaksha. 


Criminal Appeal No. 81 of 1952 dismissed and 
oe writs issued in other petitions. 
[THE SUPREME COURT OF INDIA.] 
(Civil Appellate Jurisdiction.) 

' Present :—-M. PATANJALI SASTRI, Chief Justice, B. K. MUKHERJEA, S. R. Das, 
“Vivian Bose aND GuuLam Hasan, JJ. . : 
“The State of Travancore Cochin and others .. Appellants* 

v. 
“The Shanmugha Vilas Cashew-nut Factory, Quilon and others .. Respondents. 
‘Union, of India, State of . Madras, State of Hyderabad, State of 


Punjab, State of Mysore, State of Uttar Pradesh, State of 
Bombay and State of Orissa : - .. Interveners. 


G.RJKS. 


Constitution of India (1950), Article 286 (1) (b)—Exemption from sales-tax in respect of sales in the 
-course of imports and exports—Scope of. 7 


Sales and purchases which themselves occasion the export or import of goods, as the case may 
be, out of or into the territory of India come within the exemption under Article 286 (1) (b) of the 
' Constitution, i ` By 


‘Purchases in the State by the exporter for the purpose of export as well as sales in the State by 
+the importer after the goods have crossed the customs frontier are not within the exemption. 


Sales in the State by the exporter or importer by transfer of shipping documents while the goods 

-are beyond the customs-frontier are within the exemption, assuming that the State-power of taxation 

«extends to such transactions. The language of clause (1) (b) of Article 286 clearly requires as a condi- 

tion in respect of the exemption that the export must be of the goods whose sale or purchase took place 
' . 


-in the course of export. 


The value of the packing materials used cannot be regarded as separate articles of sale apart 

-from the’ cashew kernels which are packed therein and even if they were to be so regarded, then sale 

to the American buyers was a sale which occasioned the export just as much as the sale of the kernels 
-and no sales-tax can be levied in respect of these articles. 


2 Per S. R. Das, F. (dissenting).—The purchase made by the exporter to implement his agreement 
:for sale with the foreign buyer is to be regarded as having taken place in the course of export. The 
purchase by the exporter has to be regarded as an activity so closely integrated with the act of export 
as to constitute a part of the export process itself and therefore as having taken place “ in the course 
of” export. Purchases to implement the sale which occasions the export must be immune from 
: Sales-tax. 


Appeals under Article 132 (1) of the Constitution from the Judgment and Order 


: dated the roth January, 1952, of the Travancore-Cochin High Court at Ernakulam 
-in Original Petitions Nos. 5, 19, 34, 35, 71, 83, 88, 89 and go of 1951. 


T. N. Subramania Iyer, Advocate-General of Travancore-Cochin (T. R. Bala- ° 


. krishna Iyer, Advocate, with him), for Appellants in all the appeals. 


M. K.-Nambiyar, Senior Advocate (N. Palpu, Advocate, with him), for Res- 
_pondents in all the appeals. 


A 


For THE INTERVENERS : 


M. C. Setalvad, Attorney-General for India and C. K. Daphtary, Solicitor- 
«General for India (Porus A. Mehia, Advocate, with them), for the Union of India. 





*Civil Appeals Nos. 26, 27 and 30 to 36 of 1952. 8th May, 7953. 
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V. K. T. Chari, Advocate-General of Madras (V. V. Raghavan, Advocate,. 
with him), for the State of Madras. 


V. Rajaram Iyer, Advocate-General of Hyderabad (B. N. Sastri, Advocate, 
with him), for the State of Hyderabad. 


S. M. Sikri, Advocate-General of Punjab (M. L. Sethi, Advocate, with- 
him), for the State of Punjab (I). 


A. R. Somnatha Iyer, Advocate-General of Mysore (R. Ganapathi Iyer, Advocates - 
with him), for the State of Mysore. 


K. B. Asthana, Advocate, for the State of U.P. 
States of Bombay and Orissa : Not represented. 
The Court delivered the following 


Jupvements : Patanjali Sastri, C.F. (Mukherjea, Vivian Bose and Ghulam Hasan, FJ., . 
agreeing).—These are appeals’ from an order of the High Court of Travancore--. 
Cochin quashing the assessments severally made on the respondents in each. 
appeal under the Travancore-Cochin General Sales-tax Act, 1124.°.M.E. (Act 
No. XVIII of 1124 M.E.) (hereinafter referred to as the Act). 


The Act provided by section 3 for the levy of a tax on the total turnover of” 
every dealer for each year. “Turnover” is the aggregate amount for which 
goods are either bought or sold by a “ dealer” |S. 2 (7)], who is a person carrying ` 
on the business of buying and selling goods |S. 2 (d)J. “ Sale,” with all its gram- - 
matical variations and cognate expressions, is defined as meaning, among other - 
things, every transfer of the property in goods by one person to another in the- 
course of trade or business for cash or for deferred payment or other valuable con- - 
sideration [S. 2 (A)]. The sale or purchase is to be deemed to have taken place in. 
the State, wherever the contract might have been made, if the goods were actually~ 
in the State when the contract was made or, if the goods are actually produced in- 
the State, at any time after the contract in respect thereof was made. By section 
3 (4) the turnover is to be determined in accordance with such rules as may be- 
prescribed, and rule 4 of the rules framed under the Act prescribes that, in the case 
of certain goods including “ cashew and its kernel,” the gross turnover of a dealer- 
is the amount for which the goods were bought by him, and in all other cases the-’ 
amount for which the goods were sold by,him. 


The respondents are dealers in cashew-nuts in the State, and their business. 
consists in importing raw cashew-nuts from abroad and the neighbouring districts. 
in the State of Madras in addition to purchases made in the local market, and, 
after converting them by means of certain processes into edible kernels, exporting ` 
the kernels to other countries, mainly America. The oil pressed from the shells. 
removed from the cashew-nuts was also exported. The Constitution having. 
come into force on January 26, 1950, the respondent in each appeal claimed: 
exemption under Article 286 (1) (b) in respect of the purchases made from that- 
date till May 29, 1950, the,end of the account year. The Sales-tax authorities.: 
having rejected the claim, the respondents applied to the High Court under Article 
226, and that Court upheld the claim and quashed the assessments in so far as they. 
related to the said period. The State has preferred the appeals. 


-The appeals were heard in part along with certain other appeals from the 
same order, and as it was found that the material facts relating to the course of™ 
business of the respondents in the present appeals had not been clearly ascertained, 
these appeals were remitted to the High Court for further enquiry and findings.- 
in regard to those matters. The connected appeals, however, in which the mate- 
rials on record were found sufficient for their disposal were finally decided, and the- 
decision i: reported in The State of Travancore-Cochin v. The Bombay Co., Lid. i (herein=- 
after referred to as the previous decision). 


ona 


1. (1953) 1 M.L.J. r: (1952) S.C.J. 527: 1952 S.C.R. 1112 (S.C.). 
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Before considering how far the cashew-nut purchases made by the respon- 
«dents are, on the findings returned by the High Court, entitled to the protection 
«of Article 286 (1) (4) it is necessary first to ascertain the scope of such protection. 
“That clause, so far as it is material here, reads thus : 

“286 (1) No law of a State shall impose, or afthorise the imposition of, a tax on the sale or 
-purchase of goods where such sale or purchase takes place— 

(a) * * * + * 

(b) in the course of the import of the goods into, or export of the goods out of, the territory of 
. India.” 
‘In the previous decision this Court referred to four different views then adumbrated 
tin the course of the argument as to the nfeaning and scope of the said sub-clause 
-as follows : 

* (1) The exemption is limited to sales by export and purchases by import, that is to say, those 
sales and purchases which occasion the export or import, as the case may be, and extends to no other 


transactions however directly or immediately connected, in intentioh or purpose, with such sales or 
. “purchases, and wheresoever the property in the goods may pass to the buyer. 


(2) In addition to the sales and purchases of the kind described above, the exemption covers 
the last purchase by the exporter and the first sale by the importer, if any, so directly and proximately 
-connected with the export sale or import purchase as to form part of the same transaction. 


(3) The exemption covers only those sales and purchases under which the property in the goods 
«concerned is transferred from the seller to the buyer during the transit, that is, after the goods begin 
. ito move and before they reach their foreign destination. 


(4) The view which found favour with the learned Judges of the High Court, namely, ‘ the 
«clause is net restricted to the point of time at which goods are imported into or exported from India ; 
the series of transactions which necessarily precede export or import of goods will come within the 
‘purview of this clause °.” . 

This Court, however, found it unnecessary for the purpose of the cases then 
‘before it to go any further than to hold that 

s whatever else may or may not fall within Article 286 (1) (b), sales and purchases which 


themselves occasion the export or import of the goods, as the case may be, out of ar into the 
“territory of India, come within the exemption ” 


sand that the third view set out above, which was put forward on behalf of the 
State of Bombay and which seeks to limit the operation of the clause exclusively 
‘to sales and purchases effected during the transit of the goods, was too narrow 
-and could not be accepted. 


s 

It may be mentioned at once, to clear the ground, that if the Bombay view 
-was considered to be too narrow, the view expressed by the Court below cannot 
*but be regarded as too wide. This, indeed, was recognised by learned counsel who 
appeared in the cases, none of whom made any serious attempt to support it. Nor 
-was any question raised or argument advanced as to the scope and effect of clause (2) 
-of Article 286, for, although the respondents in two of these appeals! purchased 
-cashew-nuts in the adjoining districts of the State of Madras during the period 
‘in question, it was not disputed, that such purchases, unless they were exempt 
under Article 286 (1) (a), would fall within the explanation to clause (1) (a) as 
-interpreted in the majority decision of this Court in the*recent case of The State of 
-Bombay v. United Motors (ndia),.Lid.*, or under the Sales-Tax Continuance Order, 
1950 (C.O. No. 7 of 1950) issued by the President on January 26, 1950, in exercise 
-of the powers conferred by the proviso to clause (2) of Article 286, and would, in 
‘either case, be taxable. 


With reference to the aforesaid decision, it may be mentioned in passing 
‘that in order to remedy what was felt to be the unsatisfactory position in regard 
-to the levy of tax by the States in America on sales in inter-state commerce, the 
‘North Carolina Department of Revenue proposed that Congress should pass legis- 
dation authorising the States to tax certain sales in inter-state commerce. The 
-proposed Bill ran thus : 





1, Civil Appeals Nos. 33 and 36 of 1952. 2. (1953) S.C.J. 373 : (1953) 1 M.L.J. 743 (8.C.). 
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“That all taxes levied by any State upon sales of property or measured by sales of property may be 
levied upon or measured by sales of property in inter-state commerce by the State into which the pro- 
perty is moved for use or consumption therein, in the same manner and to the same extent that said 
taxes are levied upon or measured by sales of property not in inter-state commerce. Provided: that no 
State shall discriminate against sales of property in inter-state commerce ; nor shall any State discri-- 
minate against the sale of the products of any ether State. Provided, further : that no State shall tax 
the sale in inter-state commerce of property transported for the purpose of resale by the consignee 
as a merchant or as a manufacturer. Provided, further: that no county, city, or town, or other sub- 
division of any state shall levy a tax upon or measure any tax by sales of property in inter-state com- 
mercet.” 

It is interesting to no.e that the Bill sought to bring about substantially the same- 
result as the combined operation of Article 286, clause (1) (a) explanation, clause (2) 

and Article 304 as they were interpre&ed.by the majority in that decision would 

produce. It is possible that these provisions of our Constitution were inspired ‘by 
the proposed Bill. . 


The only question debated before us was whether in addition to the export-- 
sale and import-purchase, which were held in the previous decision to be covered. 
by the exemption under clause (1) (b), the following two categories of sale or purchase- 
would also fall within the scope of that exemption : 

© "(1) The last purchase of goods made by the exporter for the purpose of exporting them to im-- 
plement orders already received from a foreign buyer or expected to be received subsequently in the: 


course of business, and the first sale by the importer to fulfil orders pursuant to which the goods were- 
imported or orders expected to be received after the import. 


(2) Sales or purchases of goods effected within the State by transfer of shipping documents- 
while the goods are in the course of transit.” 

As regards the first mentioned category, we are of opinion that the trans- 
actions are not within the protection of clause (1) (b). What is exempted under the 
clause is the sale or purchase of goods taking place in the course of the import of 
the goods into or export of the goods out of the territory of India. It is obvious 
that the words “ import into ” and “ export ou of” in this context do not mean the 
article or commodity imported or exported. The reference to “ the goods ” and to- 
“ the territory of India ” make it clear that the words “ export out of” and “ import 
into ” mean the exportation out of the country and importation into the country 
respectively. The word “ course” etymologically denotes movement from one 
point to another, and the expression “in the course of ” not only implies a period. 
of time during which the movement is in progress but postulates also a connected’ 
relation. For instance, it has been held that the words “ debts due to the bankrupt 
in the course of his trade ” in section 15 (5) of the English Bankruptcy Act, 1869, 
do not extend to all debts due to the bankrupt during the period of his trading- 
but include only debts connected with the trade (see In re Pryce: Ex parte Rensburg?) 
A sale in the course of export out of the country should similarly be understood 
in the context of clause (1) (b) as meaning a sale taking place not only during the- 
activities directed to the end of exportation of the goods out of the country but. 
‘also as part of or connected with such activities. The time factor alone is not 
determinative. The previous decision proceeded on this view and emphasised 
the integral relation between the two where the contract of sale itself occasioned! 
the export as the ground for holding that such a sale was one taking place in the- 
course of export. It is, however, contended that on this principle of connected 
or integrated activities a purchase for the purpose of export must be regarded as: 
covered by the exemption under clause (1) (b). We are unable to agree. 


The phrase “integrated activities” was used in the previous decision to 
denote that “such a sale” (że. a sale which occasions the export) “ cannot be 
dissociated from the export without which it cannot be effectuated, and the sale and’ 
the resultant export form parts of a single transaction.” It is in that sense that the two- 
activities—the sale and the export—were said to be integrated. A purchase for 





1, See Selected Essays on Constitutional Law, | 2.. (1877) L.R.. 4.Ch, Dn. 685 a d Wi i 
Vol. I; Béok V; p. 367—Publisheďd by the Asso- ” on Bankruptcy, 16th Edn., p. io j es 
ciation of American Law Schools, .1938. : 
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the purpose of export like production or manufacture for export, is only an act 
preparatory to export and cannot, in our opinion, be regarded as an act done- 
“in the course of the export of the goods out of the territory of India,” any more 
than the other two activities can be so regarded. As pointed out by a recent 
writer: , ° 

‘From the legal point of view it is essential to distinguish the contract of sale which has as. 
its object the exportation of goods from this country from other contracts of sale relating to the 
same goods, but not being the direct and immediate cause for the shipment of the goods... .. , 
When a merchant shipper in the United Kingdom buys for the purpose of export goods from a 
manufacturer in the same country the contract of sale is a home transaction : but when he resells 
these goods to. a buyer abroad that contract of sale has to be classified as an export transaction.” 1 
This passage shows that, in view of the distinct character and quality of 
the two transactions, it is not correct to speak of a purchase for export as an 
activity so integrated with the exportation that the former could be regarded 
as done “in the course of ” the latter. The same reasoning applies to the first sale 
after import which is a distinct local transaction effected after the importation of 
the goods into the country has been completed, and having no integral relation 
with it. Any attempt therefore to invoke the authority of the previous decision. 
in support of the suggested extension of the protection of clause (1) (b) to the last 
purchase for the purpose of export and the first sale after import on the ground of 
integrated activities must fail. 


Nor is it correct to say that it is necessary to extend the exemption to these 
transactions to avoid double taxation. It is true that in the previous decision it 
was indicated that the object underlying the exemption was the avoidance of 
double taxation on the foreign trade of this country which is of great importance 
to the nation’s economy. But the double taxation sought to be avoided consisted 
in the imposition of export duty by the Central Government and the imposition 
of sales-tax by the State Government on the same transaction in its different aspects 
as an export and a sale. Such double taxation is already avoided by our holding 
that the export sale and the import-purchase are exempt under clause (b) from 
the levy of sales-tax by the State. The foreign trade of this country thus already 
enjoys immunity from double tax burden and suffers only onle tax, namely, the 
export or import duty as the case may be. The claim now made for extension’ of 
the exemption under clause (1) (b) in the name of avoiding double taxation cannot 
be supported. 


Not the least among the reasons for fejecting the view that the last purchese 
for the purpose of export and the first sale after import are also within clause (1) (b) 
is the practical difficulty in giving effect to the exemption in regard to these trans-. 
actions, having regard to the general pattern of sales-tax legislation in this country 
of which our constitution-makers must have been well aware. The tax is usually 
levied on the annual turnover of the seller who is allowed under certain conditions. 
to pass it on to the buyer by adding it to the price charged for the goods at each 
individual sale. Supposing Æ is the seller from whom B the export merchant 
purchases the goods for export. If the sale is to be exempt, how is A to be satisfied 
that the goods would actually be exported subsequently,’ And even if they were, 
it must be difficult for A to prove to the Sales-tax Officer that they were so exported. 
by B if proof was required. On the other hand, B might be keeping the goods, 
waiting for orders to come, or might change Ris mind and not export the goods. 
‘at all but sell them locally. In that case, what would be the position of A vis-a-vis 
the Sales-tax Officer demanding the tax? Could A escape liability, if he failed 
to collect the tax from B at the time of the sale? Or is A to collect the tax,. 
ignoring B’s declaration of his intention to export and leaving him to apply for- 
refund by producing evidence of actual export, whenever that takes place? Even . 
if ‘a sales-tax enactment provides for adjustment on those lines, would not such 
legislation, in. so far as it compels B to. suffer the tax until he actually exports the 
goods, contravene clause (1) (b) which ex hypothesi exempts the transaction from 





t. Schmitthoff—Zxport Trade, and Edn., p. 3. 
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sales-tax? And what would be the position if the goods were burnt or otherwise 
lost in the meanwhile, and the export never took place? Although, as pointed 
out in the previous decision, American cases are not of much assistance in inter- 
preting Article 286 because of the different wording of the import-export clause 
of the Federal Constitution, it is interesting to see that such uncertainties led the 
American Courts to lay down the rule that— . 

“It is the entrance of the articles into the export stream that marks the start of the process of 


-exportation. Then there is certainty that the goods are headed for their foreign destination and will 
not be diverted to domestic use. Nothing less will suffice.” (Empresa Siderurgica, §. A. v. Merced.) 


Similar difficulties and uncertainties are encountered in bringing within the exemp- ` 
‘tion. the first sale after import. Hows the exemption to be applied to the goods 
imported from abroad after they are mingled with other goods and lose their 
«distinctive character as imports? Here again, the American Courts, with their 
practical approach to such problems, have evolved the doctrine of “ original or 
unopened package,” that is to say, the rule that the first sale of imported goods 
-will be exempt from State taxation provided only such sale is made in the original 
packages in which the goods have arrived. Any sale of such goods made arter 
‘the package is opened does not enjoy such exemption. Are we to import the 
same doctrine here to make the exemption workable? Even in America, as 
pointed out in Balsara’s case?, difficulties arose from time to time in applying the 
«doctrine as 


“ sometimes very intricate questions arose before the Courts such as whether the doctrine 
-applied to the larger cases only or to the smaller packages contained therein or whether it applied 
to smaller paper packages of cigarettes taken from loose piles of packages at the factory and 
transported in baskets.” 


Hence this Court has unanimously decided that ‘‘ the doctrine has no place in this 
-country ” following the lead of Gwyer, C.J., in the earlier case of Boddu Paidanna.* 


It was said that clause (1) (b) should be construed in the light of the consti- 
‘tutional purpose and the commercial back-ground and reference was made to the 
manner in which a large proportion of the export trade of the country was carried 
-on by merchant houses who purchased goods from the producers and manufac- 
turers to resell them to buyers abroad by means of contracts concluded with them. 
‘Similarly with regard to import trade, large import houses imported machinery 
and consumer goods wholesale and sold them to retail dealers, or, in some cases, 
to the customers direct. This practice, it was argued, must have been well-known to 
the makers of our Constitution, and it was reasonable to assume that they realised 
the importance of the foreign trade to the well-being of the country and would not 
have desired to cripple the same by allowing the States to tax such purchases and 
:sales by the export and import merchants in this country. Such general conside- 
rations based largely on speculation are not of much assistance in construing the 
.scope and é¢ffect of a specific constitutional provision seeking to restrict the power of 
State-taxation. It is true, as pointed out in the previous decision, that the export- 
import trade is important to our national economy, but it is no less true that the 
State-power of taxation ds essential for carrying on its administration, and it 
must be as much the constitutional purpose to protect the one as not unduly to 
-curtail the other. The question really is, how far did the constitution-makers 
want to go in protecting the foreign trade by restricting the power of taxing sales 
or purchases of goods which they conferred on the States under Entry 54 of List IT. 
The problem before them was one of balancing and reconciling the rival claims of . 
foreign trade in the interests of our national economy and of the State’s power of 
taxation in the interests of the expanding social welfare needs of the people com- 
mitted to its charge, and we have their solution as expressed in the terms of clause 
(1) (b). It is for the Court to interpret the true meaning and scope of those terms 





1. 337 U.S. 154. 141 (8.C.). 
2. State of Bombay v. Balsara, (1951) S.C.R. 3-_ (1942) 5 F.L.J. 61 : (19q:) 2 M.L.J. 327: 
682, 699 : (1951) S.C.J. 478 : (1951)2 M.L.J. 1942 F.C.R. co (r.C.). ; 
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without assuming that the one constitutional purpose was regarded as more im- 
portant than the other. This Court has already held in the previous decision that 
clause (1) (6) protects the export-import trade of this country from double taxation 
by prohibiting the imposition of sales-tax by the State on export-sales and import- 
purchases, and we find no warrant in the language employed to extend the pro- 
tection to cover the last purchase before export or the first sale after import. 


As regards sales or purchases effected inthe State by transfer of shipping 
(c.i.£.) documents while the goods are still in transit, we have already observed 
that the words “ in the course of” imply a movement or progress, and, therefore, a 
beginning and an end of such movement or progress. As clause (1) (b) is concerned 
only with exempting certain sales or purcl&ses from taxation by the’ states in this 
country, it is sufficient to determine where the course of export begins and where the 
course ofimport ends. In this connection, it is useful to remember that the power to 
quake laws with respect to duties of customs including export duties (Entry 83 of List 
I) and also with respect to import and export -across ‘customs frontiers and the 
definition of customs frontiers (Entry 41 of List I) is vested ‘exclusively in the 
Central Legislature, and detailed provisions have been made in the Indian Sea 
Customs Act, 1878, for the levy of customs duties by the officers of the Central Govern- 
ment who are stationed along customs frontiers as defined by the Central Govern- 
ment where, after appraising the goods exported or imported, the duties charge- 
able, if any, are computed and levied, and it is not until this process is completed 
that the goods can be shipped for transportation or cleared by the consignee or his 
representatives as the case may be. It would seem, therefore, logical to hold 
that the course of the export out of, or of the import into, the territory of India 
does not commence or terminate until the goods cross the customs frontier. It is, 
however, to be noted that the question of imposing sales-tax on transfer of goods 
in the course of export would not often arise in practice for, where the goods are 
transported pursuant to a contract of sale already concluded with a foreign buyer 
and the shipping documents having been forwarded to him, any further sale of such 
goods by the Indian seller is impossible, and where the export trade is conducted 
through representatives or branch offices, the sale by the latter of the exported 
goods usually takes place abroad and would. not then be subjected to tax by the 
State in India. It is in relation to import of goods from abroad that the question 
of exemption assumes practical importance. It is well-known that sales or pur- 
-chases by transfer of shipping documents while the goods are in transit are a charac- 
teristic feature of foreign trade, and as they take place in the course of import 
as defined above, and are regarded commercially as incident to the import trans- 
` action, they fall within the terms of clause (1) (b) and would be entitled, in our 

view, to the protection of that clause, if the State is constitutionally competent to 
tax such sales, as to which we express no opinion. ; 


Our conclusions may be summed up as follows :— 
(1) Sales by export and purchases by import fall within the exemption under 
Article 286 (1) (b). This. was held in the previous decision. 


(2) - Purchases in the State by the exporter for the*purpose of export as well 
.as sales in the State by the importer after the goods have crossed the customs frontier 
arè not within the.exemption. F l 


(3) Sales in the State by the exporter or importer by transfer of shipping 
„documents while the goods are beyond the customs frontier are within the exemp- 
‘tion, assuming that the State-power of taxation extends to such transactions. 


It remains to consider in the light of the foregoing discussion ‘how far the 
«cashew-nut purchases made by the respondents are within the exemption under 
Article 286. It will be recalled that these purchases fell into three groups : 

I. Purchases made in the local market, 

` II. Purchases from the neighbouring districts of the State of Madras, and 
III. Imports from Africa. j 
17 ; 


s . + 
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- As regards Group I, the High Court finds that “ the purchases of raw nuts 
whether African or Indian are all made with the object of exporting their kernels ” 
though there were some negligible sales in the local market of what are called 
“ factory rejects.” The High Court further finds that the bulk of the kernels were 
in fact exported by the respondents*themselves, a small quantity being sold by 
the respondents to other exporters who also subsequently exported the same. «Thus, 
on the whole, the respondents could be said to have purchased the raw nuts for 
the purpose of exporting the kernels and to have actually exported them. But, it 
will be seen, the purchases are not covered by the exemption on the construction . 
we have placed on clause (1) (4), even if the difference between the raw materials. 
purchased and the manufactured goods (kernels) exported is to be ignored. It 
may, however, be mentioned here that the High Court has found that the raw 
cashew-nuts and the kernels manufactured out of them by various processes, partly 
mechanical and partly manual, are not commercially the same commodity. This. 
finding, which is not seriously disputed before us, would be an additional ground 
for rejecting the claim to exemption in respect of these purchases, as the language 
of clause (1) (b) clearly requires as a condition of the exemption that the export 
must be of the goods whose sale or purchase took place in the course of export. 


As regards Group II, the High Court has found that such purchases were 
made only by the respondents in Civil Appeals Nos. 33 and 36 of 1952. The High 
Court’s finding as to how these purchases and the deliveries under them were 
effected is by no means clear. The respondent’s contention was that the purchases: 
were effected and the deliveries taken by their own paid servants outside the 
State of Travancore-Cochin, and it was thus a case of a person buying goods and’ 
taking delivery thereof outside the State and bringing them across the border 
after the transaction was completed in all respects outside the State. On the other 
hand the contention on behalf of the State was that though the purchases were 
made outside the State in the neighbouring districts of Madras, deliveries were 
effected through the ordinary commercial channels by employing commission 
agents who made the purchases and arranged for the deliveries at the respon- 
dents’ depots at Trichur or Quilon. All that can be said here is that, if the trans- 
actions took place in the manner alleged by the respondents in these two appeals, 
they would be exempt under clause (1) (a). This indeed was not disputed by 
the Advocate-General of the appellant State. On the other hand, if, as claimed 
by the Advocate-General, the purchases were effected by the employment of 
firms doing business as commission agents outside the State, and the deliveries. 
were made through normal commercial channels, the transactions would partake 
of an inter-State character and fall under clause (2). In that case, it would be 
unnecessary to inquire further whether they would be covered by the explanation 
to clause (1) (a), as they would be clearly taxable under the President’s Order C.O.. 
No. 7 of 1950 to which reference has been made already, as ‘it was admitted that 
sales-tax was validly levied on such purchases before the commencement of the 
Constitution. As the taxability of such purchases on either view of the facts was. 
not disputed, no argumepts were addressed to us on the scope of clause (2) and 
the explanation to clause (1) (a), as has been stated. 


Group III may be sub-divided into two categories according to the findings. 
of the High Court: (a) purchases made through intermediaries called in these 
proceedings as “the Bombay party” doing business as commission agents at 
Bombay, who acted as agents for the respondents charging commission. The 
dealings are thus described by the High Court : 

t The goods are purch sed when they are in the high seas and shipped from the African port 
to Cochin or Quilon. Goods are never landed at Bombay. The Bombay party only arranges for 
purchases on behalf of the assessees, gets delivery of the shipping documents on payment at Bombay 
through a Bank which advances money against the shipping documents and collects the same from 
the assessees at destination,” i 


and (b) the Bombay party indented the goods on their own aecount and sold 
the goods as principals to the respondents and other customers ; but the goods 


+ 
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were shipped direct to Cochin or Quilon on c.i.f. terms. The shipping documents. 
were made out in the name of the Bombay party as consignees and were delivered 
to them against payment through bankers at Bombay. The Bombay party 
cleared the goods through their own representatives at the port of destination 
and issued separate delivery orders to the fespondents and other customers for 
the respective quantities ordered. 


Tt will be seen that in respect of the purchases falling under (a), the Bom- 
bay party acted merely as the agents of the respondents, privity being established 
between the latter and the African sellers. The purchases are thus purchases 
which occasioned the import, and therefore, come within the exemption. As 

` regards (b), the Bombay party are the purchasers, and they sell the goods as 
principals to the respondents at the port of destination by issuing separate deli- 
very orders against payment. No privity being established between the respon- 
dents and the African sellers, the respondents’ purchases can only be described 
as purchases from the Bombay party of the goods within the State; in other 
words, they were local purchases and stand on the same footing as purchases 
falling under Group I above, and for the same reasons they do not come within 
the exemption. 


It would appear that the cashew-nuts sold and exported to the American 
buyers were packed in tins placed in wooden boxes. -The sales-tax authorities 
have included the value of these packing materials in addition to the value of 
the kernels in computing the turnover of the respondents for purposes of assess- 
ment. It was urged that such inclusiori was inadmissible inasmuch as these 
articles could not be regarded as separate articles of sale apart from the kernels 
which are packed therein, and that even if they were to be so regarded, their sale 
to the American buyers was a sale which occasioned the export just as much as 
the sale of the kernels. The latter contention must prevail in view of the previous. 
decision, and no sales-tax can be levied in respect of these articles. 


In the result, the decision of the High Court quashing the assessments in 
question is affirmed. but the cases will go back to the Sales Tax Officer concerned 
in the respective appeals for making fresh assessments according to law and in. 
the light of. this judgment. Each party will bear its own costs throughout. 


Das, 7.—This and eight other appeals have been filed’ by the State of 
Travancore-Cochin against the judgment afd order of the High Court of that State 
dated the roth January, 1952, quashing the orders of assessment of sales-tax made 
against the respondents respectively by the Sales Tax Officer and upheld on appeal 
by the Assistant Commissioner. These appeals were heard together immediately 
after the hearing of The State of Bombay v. The United Motors (India), Ltd., 
and others1, had been concluded and judgment had been reserved by 
another Constitution Bench. The question of construction of Article 286 of. 
the Constitution which is involved in the present appeals was, also raised in the 
Bombay Appeal. That Constitution Bench has since delivered judgments in that 
appeal. The majority of that Bench have put upon clause (1) (a), the Explanation 
thereto and clause (2) of that Article a meaning which, in spite of my profound 
respect for their opinions, I am unable to accept as correct. It is again my mis- 
fortune that I am unable to agree to the interpretation my learned Brethren are 
now seeking to place upon clause (1) (6) of that Article. As the questions involved 
in these appeals are of very great importance and as the draft of this judgment 
was prepared before the judgments in the Bombay appeal had been delivered I 
consider it right to keep my views on record for whatever they may be worth. It 
is, however, needless for me to say that the majority decision in that Bombay 
appeal, so long as it stands, is binding on me. 


The respondents in each of these appeals carryon business in what is now 
the United State of Travancore-Cochin. They buy raw cashew-nuts locally ahd 





` 
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an neighbouring States and also import them from Africa and after putting them 
through a certain process they obtain cashew-nut oil and edible cashew-nut kernels. 
They export the edible kernels to foreign countries in large quantities. 


In compliance with the requirepents of the relevant Sales Tax Act then in 
force the respondents filed returns in the prescribed forms of their respective turn- 
covers for the period between the 17th August, 1949, and the 29th May,” 1950. 
Each of the respondents claimed exemption from sgles-tax on their respective 
‘purchases made between the 26th January, 1950, when the Constitution came into 
force, and the 29th May, 1950. The claim, however, was rejected by the Sales 
‘Tax Officer. On appeal the Assistant Commissioner upheld the assessment orders. 
The respondents appealed to the High Court. By its judgment dated the roth 
January, 1952, the High Court accepted the appeals, quashed the assessment orders 
in so far as they included tax on the purchases made after the date of the Consti- 
tution and directed a refund of the tax overpaid. The State has now come up on 
appeal before us. . ; 

As the questions involved in these appeals are of general importance and 
the other States as well as the Union of India are interested in the, decision, notices 
were directed to be issued by this Court to the Advocates-General of all interested 
States and to the Attorney-General for India. Many of these States as also the 
Union of India intervened and participated in the general discussion on the legal. 
‘points involved in these appeals. After several days’ hearing before us in Sep- 
tember and October, 1952, it was found that the parties were seriously at variance 
-on several material facts and it was felt that the appeals could not be satisfactorily 
disposed of without proper findings on those facts. Accordingly.on the 8th October, 
1952, the appeals were remitted to the High Court with directions to’ investigate 
into the disputed facts under certain heads set forth in the annexure to the order 
of remand. The High Court has now returned the récords with their findings 
and the appeals are before us again for final disposal, ; 


The assessments in question were made under the Travancore General Sales 
Tax Act, 1124 (Act XVIII of 1124). That Act came into force on the 7th March, 
1949, and was, after the commencement of the’ Constitution, continued in force 
subject to the other provisions of the Constitution and it was in operation during 
the period of assessment. After the integration of Travancore and Cochin that 
Act was replaced by the United State of Travancore and Cochin General Sales Tax 
' Act; 1125 (Act XI of 1125) but we are not concerned with the latter Act, for it 
came into force on the goth May, 1950, that is to say, immediately after the expiry 
of the period relevant for the purposes of these appeals. ` 


The relevant provisions of Act XVIII of 1124 have been summarised in the 
judgment just read by my Lord the Chief Justice and need not be set forth again. 
‘Suffice it to say that the rules framed under tHe Act prescribed that in the case of 
cashew and its kernels the gross turnover of a dealer would be the amount for ` 
which those goods were purchased by him, and, therefore, sales-tax was payable 


on the purchase and not gn the sale of cashew and its kernels, . 


The respondents do not contend that it was not within the power of His Highness 
the Maharaja of Travancore to enact that law at the time he did so but ‘they main- 
‘tain that, as after the commencement of the Constitution Travancore-Cochin be- 
came a Part B State and as such amenable to and bound by Constitution, that 
Law, in view of Article 286, could no longer impose or authorise the imposition of 
.any tax on their purchases of raw cashew-nuts. This contention, therefore, raises 
important questions as to the extent of the power of the States under the Consti- 
tution to impose a tax on the sale or purchase of goods. In order, however, to 
correctly appreciate the meaning and import of the relevant provisions of the 
Constitution it will be helpful to bear in mind what the position was prior to the 
commencement of the Constitution. : 


- Under the Government -of India Act, 1935, the Federal Legislature alone 
could make laws, under entry 19 in List I, with respect to import and export 
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across customs frontiers as defined by the Federal Government and, under entry 

44 of the same List, with respect to duties of custom including export duties. On 

the other hand the Provincial Legislatures alone could make laws, uncer entry 26 
„in List II, with respect to trade and commerce within the Province, under entry ` 
29, with respect to production, supply and Aistribution of gcods, under entry 48; 

with respect to taxes on the sale of goods and under entry 49, with 1espect' to 

cesses on the entry of goods into a local area for consumption, use or sale therein. 

Section 297 of that Act, however, prohibited the Provincial Legislature or Govern- 
ments from imposing certain restrictions on internal trade and ended by saying 

that any law passed in contravention of that’section would, to the extent of the 

contravention, be invalid. It should be noted that clause (a) of sub-section (1) of 
that section was directly and expressly related to and constituted a restriction on 

the legislative power of the Province under entries 27 and 29 and not entry 48 in 

List II. ‘That section obviously was inserted in that Act for the purpose of achiev-- 

ing, as far as possible, free trade within India by preventing the Provinces from 

checking or hamperizig the distribution of.goods or from setting up barriers against 

internal trade.in India regarded as one economic unit. 


Pursuant to the legislative power thus conferred on them the Provincial Legis- 
latures enacted Sales Tax Acts for their respective Provinces. In enacting 
the Sales Tax Acts, the Provincial Legislatures, however, did not confine the 
operation of their legislation to sales or purchases which took place exclusively 
within their respective territories. Although in,most of those Acts ‘sale’ wes first: 
defined ‘as meaning a transfer of the property in the goods, so as to make the 
passing of the property within the Province the principal basis for the imposition 
of the tax, yet by means of Explanations to that definition, they gave extended 
meanings to that word and thereby enlarged the scope of their operation. Thus. 
some of those Acts purported to tax a sale or purchase irrespective of the place 
where it took place, if only the goods were within the Province at the time the 
contract for sale or purchase was made or the goods were produced or manufac- 
tured within the Province after the contract- had been made. In short, if any 
one or more of the ingredients of sale, ¢.g., the contract, delivery, payment of 
price, or the passing of property, etc., took place within a particular Province or 
the goods were produced or manufactured or otherwise found there that Province 
felt free to impose a tax on that transaction of sale or purchase although all the 
other ingredients thereof took place outside*that Province. 


The Indian States were not governed by the distribution of legislative 
powers contained in the Government of India Act, 1935, and were, therefore, 
generally free to make whatever laws they thought fit to make. They, however, 
. enacted Sales Tax Acts on ‘the model of the Sales: Tax Acts of neighbouring 

Provinces in British India. Thus the Travancore Act XVIII of 1124 was substan- 
tially a reproduction of the Madras Sales Tax Act. 


The result of the imposition of tax on the sale or purchase of goods on the basis. 
of a very slight connectiori or nexus between the sale or purchase and the taxing 
Provinces or States was that in some cases one single transaction of sale or purchase 
became liable to be taxed in different Provinces or States. This imposition of 
multiple taxes was certainly calculated to hamper and discourage free trade within 
India, which section 297 of the Government of India Act, 1935, was designed to 

‘ achieve. This was the position immediately before the Constitution of India came 
into operation. Our Constitution-makers were well aware of this evil. 


Articles 245 and 246 distribute legislative power between Parliament and 

- the State Legislature as per ‘three Lists set forth in the Seventh Schedule to the 
Constitution. Thus Parliament alone is empowered to make laws, under entry 41 
in the Union List, with respect to trade and commerce with foreign countries, 
under entry 42, with respect to inter-State trade and commerce and under entry 
83, with respect to duties of customs, including export duty. The State Legisla- 
tures, on the other hand, are alone authorised to make laws, under entry 26 in the 


134 THE MADRAS LAW JOURNAL REPORTS, [1953- 


` e “ ' 
State List with respect to trade and commerce within the State, under entry 27 
with respect to production, supply and distribution of goods, under entry 52 with 
respect to taxes on the entry of goods into a local area for consumption, use or 
sale therein and under entry 54 with respect to taxes on sale or purchase of goods 


other than newspapers. It may be nfentioned in passing that in List I in the’ 


Seventh Schedule to the Government of India Act, 1935, there was no separate or 
specific entry corresponding to entry 42 in the-Union List in the Seventh Schedule 
to the Constitution. This shows that our Constitution has deliberately assigned 
inter-State trade and commerce, like foreign trade, to the exclusive care of Parlia- 
ment and, therefore, out of the reach of the law-making powers of the State Legis- 
latures. -Having thus distributed legisfative powers between Parliament and the 
State Legislatures, Article 265, which is in Part XII of the Constitution and head- 
ed “ Finance, Property, Contracts and Suits’, provides that no tax shall be levied 
or collected except by authority of law. Article 286, which is also in Part XII, 


imposes some restrictions’on the legislative competency of the State Legislatures. 
That Article runs as follows : ws ` 


A 286. (1) Restrictions as to imposition of tax on tke sale‘or purchase of goods.—No law of a State shall 
impose, or authorise the imposition of, a tax on the sale or purchase of goods where such sale or pur- 
chase-takes place— i 


(a) outside the State ; or 


e ae in the course of the import of the goods into, or export of the goods out of, the territory 
of India. : : : 


Explanation :—For the purposes of sub-clause (a) a sale or purchase shall be deemed to have taken 
place in the State in which the goods have actually been delivered as a direct result of such sale or 
purchase for the purpose of consumption in that State, notwithstanding the fact that under the 


general law relating to sale of goods'the property’ in the goods has by reason of such sale or 
purchase passed in another State. ` i 


(2) Except in so far as Parliament may by law otherwise provide, no law of a State shall impose, 
or authotise the imposition of, a tax on the sale or purchase of any goods where.such sale or 
purchase takes place in the course of inter-State trade or commerce : 


, 


Provided that the President may by order direct that any tax on the sale or purchase of goods l 


which was being lawfully levied by the Government of any State immediately before the commence- 
ment of this Constitution shall, notwithstanding that the imposition of such tax is contrary to the 
provisions of this clause, continue to be levied until the thirty-first day of March, 1951. 

$ (3) No law made by the Legislature of a State imposing, or authorising the imposition of a tax 
on the sale ọr purchase of any such goods as haye been declared by Parliament by law to be essential 


for the life of the community shall have effect ‘unless it has been reserved for the consideration of the 
President and has received his assent ”. 


In these appeals we are not concerned with sales or purchases of essential 
commodities and, therefore, nothing further need be said about clause (3). Leaving 
out that clause, the rest of the Article, broadly speaking, enjoins that no State 


law shall impose or authorise the imposition of tax on sale or purchase of goods 
‘made— 


(a) Outside the State, 


(b) In the course af the import of the goods into or the export of the goods 
_ out of India,’ i i 


r 


(c) in the course of inter-State trade and commerce. 


I may here mention that in the exercise of the powers conferred on him by the | 


proviso to clause (2) of Article 286 the President did, by the Sales Tax Conti- 
nuance Order, 1950, direct that any tax on the sale or purchase of any goods which 
was being lawfully levied by the Government of any State immediately before the 
commencement of the Constitution should, until the 31st March, 1951, continue 
to be levied -notwithstanding that such imposition was contrary to the provisions, 
of clause (2) of Article 286. ` 


, Quite apart from the marginal note to- Article 286, a cursory perusal of that 
Article will show that its avowed purpose is to put a restriction on the power of 
the State Legislatures to make a law imposing tax on thesale or purchase’ of good 


Pa 
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under entry 54 in the State List. It may be recalled that the Provincial Legis- 
latures purporting to act under entry 48.in List II of the Seventh Schedule to 
the Government of India Act, 1935, enacted Sales Tax Acts imposing tax on 
sales or purchases of goods on the basis of one or more of the ingredients of sale 
having some, connection with the Province and that this practice resulted in the 


imposition of multiple taxes on a single transaction of sale or purchase thereby 


raising the price of the commodity concerned to the serious detriment to the con- 
sumer. That evil had to be curbed and that is what has been done by clause (1) 
(a) of Article 286.. It imposes'a ban that no law of a State shall impose or autho- 
rise the imposition of a tax on the sale or purchase of goods where such sale or 
purchase takes place outside the State. This provision clearly indicates that in 


‘making it our Constitution proceeds on the footing that a sale or purchase has a 


location or situs. The Explanation to clause (1) (a) then goes on to say that for the 
purpose of sub-clause (a) a sale or purchase shall be deemed to have taken place 


-in the State in which the goods have actually been delivered as a direct result of 


such sale or purchase for the purpose of consumption in that State, notwithstand- 
ing the fact that under the general law relating to sale of goods the property in the 
goods has, by reason of such sale or purchase, passed in another State. The non 
obstante clause in the Explanation also clearly implies that the framers of the 
Constitution adopted the view that a sale or purchase has a situs and further that 
it ordinarily takes place at the place where the property in the goods passes. The 
Explanation, however, provides that, in spite of such general law, a sale or pur- 
chase shall be deemed to have taken place in the State in which the goods have 
actually been delivered as a direct result of such sale or purchase for the purpose 
of consumption in that State. In effect, therefore, the Constitution, by this 
Explanation to clause (1) (a), acknowledges that under the general law the sale or 
purchase of the kind therin mentioned may not really take place in the delivery 
State, but nevertheless requires it to be treated as if it did. That is to say, the 
Explanation creates a legal fiction. Reference may be made to Income-tax Com- 


-amissioners, Bombay v. Bombay.Trust Corporation! where Viscount Dunedin explains 


the meaning of a legal fiction. 


When a legal fiction is thus created, for what purpose, one is led to.ask at once, 
is it so created? In In re Coal Economising Gas Company®, the question arose as to 
‘whether under section 38 of the Companies Act, 1867, a shareholder could get his 
name removed from the register on the ground that the prospectus was fraudfent 
in that it did not disclose certain facts, or whether his remedy was against the 
promoter only. James, L.J., said at pages 188-9. 

“ The Act says that an omission shall be deemed fraudulent. It provides that something which 
ander the general law would not be fraudulent shall be deemed fraudulent and we are dealing with a 
ase of that kind. Where the Legislature provides that something is to be deemed other than it is, 
‘we must be careful to see within what bounds and for what purpose it is to be so deemed. Now the 
Act does not say that the prospectus shall be deemed fraudulent simpliciter but that it shall be deemed 
fraudulent on the part of the person wilfully making the omission as against a shareholder having no 
notice of the matter omitted ; and I am of opinion that the true intent and meaning of that provision 
is to give a personal remedy against the wrongdoer in favour of the shareholder ”. 


e 
So it was held that the fiction did not operate as against the Company and there 
could, therefore, be no rectification of the register. Again in Ex parte Walton’, 
referring to section. 23 of the English Bankruptcy Act, 1869, James, L.J., said : - 
“ When a Statute enacts that something shall be deemed to have been done, which in fact and 


in truth was not done, the Court is entitled and bound to ascertain for what purposes and between 
what persons the Statutory fiction is to be resorted to ”. ` 


The above observations were quoted with approval by Lord Cairns and Lord 
Blackburn in Arthur Hill v. The East and West India Dock Company*. Lord Black- 
‘burn went on to add at page 458: 





I. (1929) 58 M.L.J. 197: L.R. 57 LA. 49 3. (1881) L.R. 17 Ch.D. 756. 
at p. 55: I-L.R. 54 Bom. 216 (P.C). 4. (1884) L.R. 9 A.C. 448. 
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“ I think the words here ‘shall be deemed to have surrendered’ . 2. 1 1 1 1 ee ee 
Seer eerie mean, shall be surrendered so.far as is necessary to effectuate the purposes of the Act. 
and no further ier me 
In the case now before us, we have fortunately not to speculate as to the purpose 
for which the Explanation has introduced the fiction. It will be notited that the: 
Explanation does not say simpliciter that the sale or purchase is to be deemed to. 
take place in the delivery State. By its opening words it expressly says that the 
sale or purchase is to be deemed to take place in the delivery State for the purposes. 
_of clause (1) (a).° Therefore, the only effect of this ‘assignment of a fictional loca- 
tion to a particular kind of sale or purchase in a particular State is to attract the 
ban of clause (1) (a) and to take awayethe taxing power of all other States in rela 
tion to such a sale or purchase even though the ather ingredients which go towards ` 
the making up of a sale or purchase are to be found within‘these States or even if 
under the general law the property in ‘the goods passes in any of those States. The- 
purpose of the Explanation ends there and cannot be stretched or extended beyond.» 
that purpose, s 


It is said by some of the Advocates-General that a sale or purchase which 
falls within the Explanation is subject to the taxing power of the State in which. 
the property in the goods passes under the general law as well as to the taxing 
power of the State in which, by virtue of the Explanation, the property in the 
goods is to be deemed to pass. On the other hand some of the other Advocates- 
General contend that by virtue of the Explanation ‘the latter State alone becomes. 
entitled to tax such a sale or purchase. Both these contentions appear to me to 
be founded on a misapprehension as to the real purpose of clause (1) (a) and the 
Explanation thereto. ` As I have already said, the only object of clause (1) (a) is to 
prevent the imposition of multiple taxes on a single sale or purchase and, therefore 
it provides that no law of a State shall impose a tax on sale or purchase which 
takes place outside the State. Thus by one stroke the taxing power of all States. 
outside whose territories the sale or purchase is, by the fiction, deemed to take 
place is eliminated. To say that the effect of clause (1) (a) read in the light of the- 
Explanation is to permit both States, namely, the State where the property passes 
under the general law as well as the State in which, by force of thé Explanation, 
the sale or purchase is deemed to take place, to tax such sale or purchase is to. 
` stultify the very purpose of that clause, for, then it will fail to prevent the imposition 
of multiple taxes which it is obviously designed to prevént. It is quite clear also 
that clause (1) (a) in terms only takes away the taxing power of all States with: 
respect to a sale or purchase which, by reason of the fiction’ introduced by the 
Explanation, is to be deemed to take place outside their respective ‘territories. The 
purpose of the Explanation is only to explain the scope of clause (1) (a). By 
fictionally locating a sale or purchase in a particular State, it, in effect, says that’ , 
it takes place outside all other States so as to give it the benefit of the exemption 
of clause (1) (a). The Explanation is neither an exception nor a proviso. It is. 
not its purpose nor does it purport, substantively and proprio vigore, to confer any 
power on any State, not even on the delivery State, to impose any tax. The fiction 
of the Explanation cannot be extended to any purpose other than the purpose of 
clause (1) (a), that is, to any purpose. other than the purpose of taking away the 
taxing power of all States outside whose territories the sale or purchase is, by the 
fiction, deemed to take place. There its purpose ends and it cannot be used for 
the purpose of giving any taxing power to the delivery State, for that is quite 
outside its avowed purpose. Whether the delivery State can tax the sale or purchase 
of the kind mentioned in the Explanation will depend ori other provisions of the 
Constitution. Neither clause (1) (2) nor the Explanation has any bearing on that 
question. : 


It is urged that even if by virtue of clause (1) (a) all States in relation to which 
a sale or purchase is, by the Explanation, to be deemed to take place outside their 
limits are, precluded from taxing such sale or purchase and assuming that the 
Explanation does not, by implication or otherwise, permit even the delivery State 


v 
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to tax such sale or purchase, nevertheless the delivery State has the power under 
entry 54 in the State List read with Article 100 (3) of the Constitution to make a 
law imposing a tax on such sale or purchase. This certainly would be the position 
if there was nothing else in the Constitution. It should be borne in mind that 
the State Legislatures may make laws with? respect to taxes on sale or purchase 
of géods (entry 54). If in purported exercise of powers under those entries a 
State Legislature makes a law imposing taxes on sale or purchase which partakes 
of the character of a sale or purchase made in the course of inter-State trade or 
commerce it may quite easily encroach upon the Union Legislative field under 
entry 42 in the Union List and such encroachment may conceivably give rise to 
question as to the validity of the State Idvislation. It is in order to protect the 
free flow of inter-State trade, which is placed in the care of Parliament alone, 
against any interference by State taxation and to prevent a recourse to the argu- 
ment of pith and substance in justification of such encroachment by a State on the 
Union field that the Constitution, by Article 286 (2), has expressly placed a restric-. 
tion on the legislative power of the State-in relation to tax on inter-State sale or 
purchase. Clause (2) of Article 286 provides that, except in so far as Parliament 
may by law otherwise provide, no law of a State shall impose a tax on the sale or 
purchase of goods when such a sale or purchase takes place in the course of inter-- 
State trade or commerce. Clause (2), therefore, places yet another ban on the-tax-. 
ing power of the State under entry 54 read with Article 100 (3), in addition to the: 
ban imposed by clause (1) (a). A sale or purchase contemplated by the Explana- 
tion to clause (1) (a) undoubtedly partakes of the nature of a sale or purchase made 
in the course of inter-State trade and, therefore, no State, whether it is the State 
in which the property in the goods passes under the general Jaw or thé State where: 
the goods are delivered as mentioned in the Explanation, can impose a tax on such 
sale or purchase, unless and until Parliament lifts this ban. This appears to me 
to be the purpose and design of clause (2). ' 


It is said that if the sale or purchase referred to in the Explanation is to be 
hit by clause (2) then clause (1) (a) was wholly redundant, for there was no point 
in exempting it from the ban imposed by clause (1) (a) and hitting it by clause (2). 
As already stated the purpose of clause (1) (a) is to place a-sale or purchase taking 
place outside a State beyond the taxing power of that State. ‘The Explanation 
only explains, by an illustration as it were, the scope of that ban. Clause (1) (a) 
only contemplates one aspect of a sale or purchase, namely, its territorial locatien, 
and by imposing a ban on the -taxing power of a State with respect to a sale or 
purchase, which takes place outside its limits, it purports to remedy the particular 
evil of multiple taxation founded on the nexus theory to which reference has been 
made. That is the limited purpose of clause (1) (a) and that purpose is fulfilled 
by placing a ban on those States in relation to which a sale or purchase is, by 
reason of the Explanation, deemed to take place outside their territories. Whether: 
the delivery State where the sale or purchase is deemed to take place can tax such 
a sale or purchase is not, as I have said, the concern of glause (1) (a) or the Expla- 
nation, It is only when the question of the competency of a State Legislature: 
under entry 54 of the State List to make a law imposing a tax on a sale or purchase: 
which by the fiction is deemed to take place within its territory is raised that clause (2) 
comes into play. That clause looks at a sale or purchase in its inter-State character 
and imposes another ban in the interest of the freedom of internal trade.- The- 
immediate purpose of the two bans are, -therefore, essentially different and I see 
no reason to hold that although clause (1) (a) read with the Explanation does not 
expressly authorise the State, in which the sale or purchase is, by the Explanation, 
to be deemed to take place, to tax such sale or purchase, it must nevertheless, by 
implication, be regarded not only as having authorised that State to do so, but as 
having also exempted it from the ban imposed by clause (2). To adopt this course 
is to resort to the fiction created by the Explarration for quite a different and collateral 
purpose which is entirely beyond its avowed purpose. This, as I have explained, 
is, on principle and on authority, not permissible for the Court to do. 

18 
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, The same argument is advanced in a different’and more attractive language.’ 
It is urged that once it is determined, with the aid of the fiction introduced by the 

explanation that a particular sale or purchase has taken place within the delivery 

State, it must follow as a corollary that the transaction loses its inter-State charac- 
ter and falls outside the purview of tlause (2), not because the definition in the 

Explanation is used for the purpose of clause (2) but because such sale or purchase 
becomes, in the eye of the law, a purely local transaction. I am unable to accept 

this argument which appears to me to overlook the declared purposes of clause (1) 

(a) and of the Explanation. In all inter-State sale or purchase the property passes. 
and the sale or purchase takes place in one or the other State according to the 

rules laid down’ in the Sale of Goods Act and the inter-State character of the sale 

or purchase is not affected or altered by the fact of the property passing in one 

State rather than in another. What is an inter-State sale or purchase continues 

to be such, irrespective of the State where the property passes. While, therefore, 

to locate a sale or purchase, by a legal fiction, in a particular State, is to’make it 
appear to be an outside sale or purchase in relation to all other States so as to 

attract the ban of clause (1) (a) on those States, such location cannot possibly 

alter the intrinsic inter-State nature or character of the sale or purchase. A sale 
or purchase which falls within the Explanation does not become, in the eye of the 
law, a purely local sale for all purposes or for all times. It is to be deemed to 

take place in the delivery State only for the purpose of clause (1) (a), i.e., for tak- 

ing away the taxing power of all other States. I can see no warrant for the argu- 

ment that the ‘fiction embodied in the Explanation for this definitely expressed 

purpose, can be legitimately used for the entirely foreign purpose of destroying 

the inter-State character of the transaction and converting it into an intra-State 

sale or purchase for all purposes. Such metamorphosis appears to me to be com- 

pletely beyond the purpose and purview of clause (1) (4) and the Explanation 

thereto. To. accede to this argument will mean that the Sales Tax Officer of the 

‘delivery State will have jurisdiction to call upon dealers outside that State to submit 

returns of their turnover in respect of goods delivered by them to dealers in that 

State under transactions of sale made by them with dealers within that State. 

Thus a dealer in say Pepsu who delivers goods to a dealer in say Travancore- 
‘Cochin will become subject to the jurisdiction of the last mentioned State and 
will have to file returns of their turnover and support thd same by producing their 
books of account there. I cannot imagine that our Constitution makers intended 
‘to,produce this anomalous result. On the contrary, it appears to me that they 

‘enacted clauses 1 (a) and (2) for the very purpose of preventing this anomaly. 

I repeat that it is not permissible, on principle or on authority, to extend the fiction 

-of the Explanation beyond its immediate and avowed purpose which I have explained 

above. In my judgment, until Parliament otherwise provides, all sales or purchases 

“which take place in the course of inter-State trade or commerce are, by clause (2) 

-of Article 286, made immune from taxation by the law of any State, irrespective of 
ithe place where the sales or purchases, may take place, either under the general 

law or by virtue. of the fiction introduced by the Explanation to clause (1) (a). 

Ifa particular inter-State*sale or purchase takes place outside a State, either under 
the general law or by virtue of the fiction created by the Explanation, it is exempted 
from taxation by the law-of that State both under clause (1) (a) and clause (2). If 
-such inter-State sale or purchase takes place within a particular State, either under 
the general law or by reason of the Explanation, it is still exempt from taxation even 
by the law of that State under clause (2), just as a sale or purchase which takes 
place within a State, either under the general law or by reason of the Explanation, 

-cannot be taxed by the Law of that State, if such sale or purchase takes place in the 
course of import or export within the meaning of clause (1) (b). 


It.is next contended that the ban imposed by Article 286 (2) is itself subject 
to the provisions of Article 304. That Article is one of the seven Articles (Articles 
301 to 307) grouped under the heading “ Trade, Commerce and intercourse within 
ithe territory of India ” in Chapter XIII. Article 301 proclaims that, subject to the 
provisions of Part XIII, trade, commerce and intercourse throughout the territory 


` 


‘ 
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of India shall be free. Article 302 empowers Parliament to impose by law such 
restrictions on the freedom of trade, commerce and intercourse between one State 
and another as may be required in public interest. Indeed, entry 42 in the Union 
List gives exclusive’ power to Parliament to make laws with respect to inter-State 
trade and commerce and clause (2) of Artfcle 286 also recognises this power of 
Parliament. Article 303 prohibits both Parliament and State Legislatures from 
showing preference to one State over another, or discriminating between the States. 
‘Then comes Article’304. which runs ‘as follows : ` . 

+ ae “304. Notwithstanding anything in Article go1 or Article 303, the Legislature of a State may 
iby law— 


° . 

(a) impose on goods imported from other States any tax to which similar goods manufactured 
vor produced in that State are subject, so, however, as not to discriminate between goods so imported 
and goods so manufactured or produced, and 


(b) impose such reasonable restrictions on the freedom of trade, commerce or intercourse with 
or within that State as may be required in the public interest : : 


Provided that no Bill or amendment for the purpose of clause (b) shall be introduced or moved 
in the Legislature of a State without the previous sanction of the President.” 


‘The argument is that the ban imposed by clause (2) of Article 286 should, like 
Article 301, be subordinated to Article 304. I am unable to accept the correctness 
of this argument. Article 301 is expressly made subject to the other provisions of 
Chapter XIII which includes Artitle 304 but no part of Article 286 is so subjected. 
Article 304 (a) gives power to the State Legislatures to put a tax on goods imported 
from other States whereas Article 286 restricts their taxing power on sale or 
purchase, 7.¢., the transaction itself as distinct from the goods. Article 304. appears 
to me to be closely related to entry 52 in the State List and restricts the State’s 
powers under that entry but Article 286 controls the State’s powers under entry 54 
in the State List. In the circumstances, Article 304 cannot properly be read 
into Article 286. Article 304, of course, can have no ‘bearing whatever upon 
‘clause (1) (b) of Article 286. 


An argument is advanced suggesting that if all sales or purchases that take 
place in the course of inter-State trade and commerce are put beyond the tax- 
ing power of the States then that fact will very seriously and prejudicially affect the 
economy of the States and may prevent them from discharging the responsibilities, 
‘which all welfare States are expected to do. Apart from the benefit that a free 
flow of trade is likely to bring to the public generally the apprehended danger 
appears to me to be more assumed than real, ‘The proviso to clause (2) empowers 

‘the President to direct the continuation, upto the 31st March, 1951, of the sales 
‘tax which was being levied before the commencement of the Constitution and in 

` fact the President, on the same day as the Constitution came into force, actually 
made an order in exercise of this power as hereinbefore stated. ‘There was, there- 
fore, no immediate danger to State revenue and the status que was maintained. ` 
Further, clause (2) itself empowers Parliament to lift the ban imposed by it, should 
Parliament, in the interest of State economy, think fit to do so. The Consti- 

“tution has thus itself provided ample safeguards and th Court need. not assume 
unto itself the functions of Parliament and indirectly under the guise of inter- 
‘pretation seek to secure the safety of State finance which Parliament itself has 
adequate direct power to do. 


Finally, it is said that the effect of holding that the ban imposed by clause 

. (2) extends to all sales or purchases which take place in thè course of inter-State 
‘trade or commerce will be to place at a disadvantage the consumers of similar 
‘goods manufactured or produced locally, for the actual consumer will have to pay 

- no tax if .he buys similar goods manufactured in another State direct from the 
manufacturers or sellers in that other State. I do not think this objection has 
much force. Very few actual consumers take the trouble of importing goods for 
their own consumption direct from the manufacturers or sellers outside their 
‘State. Further, the cost of carriage, handling charges and the risk of loss and 
damage in transit will effectively deter actual consumers from procuring goods 


140 THE MADRAS LAW JOURNAL REPORTS. [195% 


direct from outside, for in all probability the cost of such enterprise will exceed. 
the sales tax which the consumer will save by not buying the local goods. Besides, 
if India is to be regarded as one economic unit there can be no objection to a con- 
sumer in one State getting goods cheaply from a neighbouring State. 


I now pass on to another important object of Article 286 which is to encourage 
our foreign trade. ` Power is given exclusively to Parliament to make laws under 
entry 41. with respect to trade and commerce with foreign countries and under: 
entry 83 with respect to duties of custom including export duties. If in addition. 
to the import or export duty, which Parliament alone can impose, the State Legis- - 
latures were left free to make a law under entry 54 in the State List levying another 
tax on a sale or purchase which takes place in the course of the import of the goods 
into or the export of the goods out of the territory of India such double taxation.. 
will necessarily increase the price of the goods. Such imposition may easily result 
in our not getting imported goods which may be of everyday requirement at ,a. 
reasonable price or our not being able to compete in the world market with our- 
exported goods. This will discourage and hamper our foreign trade and eventually 
affect the Union revenue. It is to avoid that calamity that Article 286 (1) (b) 
was introduced in the Constitution. ` 


- Article 286 (1) (b) has to be construed in the light of its aforesaid constitu-- 
tional purpose and against its commercial back-ground. Import and export trade- 
is principally carried on by big mercantile houses. They purchase goods locally 
either-against orders secured from overseas buyers or in anticipation of such orders. 
and send the goods out of India by land or sea to be delivered eventually to the , 
overseas buyers. They purchase goods in foreign countries against orders secured 
from local Indian buyers who may be wholesale or retail dealers or in anticipation 
of such orders and bring them into India by land or sea to be delivered to their 
constituents. In some cases the manufacturers or producers in India may themselves. 
export their goods direct to overseas buyers and the retail dealers or even actual! 
consumers in India may occasionally import goods direct from overseas sellers. 
Export and import transactions of this class are, however, comparatively speaking, 
smaller in volume than the great bulk of foreign trade put'through by the big export. 

_and import houses. The constitutional purpose is to foster this foreign trade and 
to preserve the Union revenue. For achieving that purpose, the Constitution has. 
by clause (1) (b) of Article 286 imposed a ban on the State Legislatures preventing 
them from impinging upon the Union field of foreign trade and imposing tax on. 
sales or purchases made in the course of import or export under the guise or pretence 
of making laws with respect to taxes on sale or purchase of goods under entry 54 
in the State List. 


The question arises : what is the scope of the ban thus imposed on the States ?° 
The answer will depend on the meaning that may be ascribed to the phrase “ in 
the course of” occurring in clause (1) (b). It should be noted that the same 
phrase is also used in clause (2) of that Article. In The State of Travancore: 
Cochin v. The Bombay Go., Ltd.4, this Court has held that 

‘t Whatever else may or may not fall within Article 286 (1) (b) sales and purchases which 


themselves occasion the exports or imports of the goods, as the case may be, out of or into the 
territory of India come within the exemption.......... 4 


In other words, this Court has held that sales or purchases which themselves. 
occasion the imports or exports are sales or purchases which take place: “in the- 
course of” import or export. This was sufficient to dispose of that case and it. 
was not then necessary to decide what else might fall within that phrase. This. 
Court is now called upon to decide that point. 


Article 286 (1) (b) exempts from taxation by a State law all sales or pur- 
chases which take place “ in the course of the import of the goods into or the export 
of the goods out of the territory of India.”” The word “ course”? conveys to my 
mind the idea of a gradual and continuous flow, an advance, a journey, a passage 
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«or progress from oñe place to another. Etymologically it means and implies 
motion, a forward movement. The phrase “in the course of ” clearly has reference 
‘to a period of time during which the movement ïs in progress. Therefore, the 
words “in the course of the import of the goods into and the export of the goods 
out of the territory of India ” obviously covet the period of time during which the 
goods are on their import or export journey. This view, which has been said to be 
founded on mechanical test, is accepted by the Advocate-General of the Appellant 
State, and, indeed, by all Advocates-General other than those of Uttar Pradesh and 
Mysore. The Advocates-General of the two last mentioned States seek to limit the 
exemption only to such sales or purchases as themselves occasion the export or 
import. That narrow view, however, fails to take note of the etymological meaning 
of the word “ course ”? and the very large number of -sales or purchases that take 
‘place while the goods are on the high seas by the endorsement and/or delivery 
against payment from hand to hand of the relative shipping documents covering 
‘goods worth crores of rupees. In the case of exports from India, such sales or 
spurchases in India will not be many for the shipping documents will ordinarily be 
‘sent to the foreign country and the sales or purchases, if any, during transit, by 
-delivery of the shipping documents will take place there. In some cases, however, 
where the goods are shipped to the Exporter himself or his agent without any 
-previous sale, such sale by delivery of shipping documents may take place in India. 

- But take the case of an Indian importer who places an order or indent with an 
overseas merchant for the supply of a large quantity of goods. The goods are 
shipped and the shipping documents are sent by air mail and presented to the 
Indian importer by the overseas merchant through his bank. The Indian importer 
receives the shipping documents against payment. The goods are, however, on 
the high seas on their import journey and it will take some time before the steamer 
will arrive. The market may fluctuate in the meantime. Is the importer to 
wait patiently with folded hands trusting to luck that the market may be in his 
favour when the goods actually arrive? Is he not to be allowed to make a gain 
an case ihere is a rise in the market rate or cut his loss if there is a downward ten- 
dency ‘in the market price? Is he to keep his money locked up all this time? 
‘The exigencies of foreign trade require that he must be permitted to sell the goods . 
by delivering the shipping documents and realise his money and to again invest it 
in fresh imports. This is how foreign trade is done. It is stated in Halsbury’s 
Laws of England (Hailsham Edn.), Vol. 29,-page, 210 : 


“280. The comrbercial reason for the evolution of the ‘c.i.f.’ contract lies in the length of the 
‘time taken in the carriage of goods by sca. It is to the advantage of neither seller nor buyer that the 
goods, the subject-matter of the contract should remain en dehors commerce while they are in course 
of shipment. It is to the seller’s interest to receive .the money equivalent to the goods as soon as 
possible after the date of the contract of sale, and until he has received actual payment of the price 
he normally desires to be able, if he wishes, to obtain credit upon the security of the transaction. 
The buyer, on the other hand, normally desires to be able to deal with the goods, for resale or finance, 
.as‘soon as possible, . To meet these business necessities on the part of both buyer and seller the ‘c.i.f.’ 
‘contract was evolved.” : 


‘Such sales or purchases, by delivery of shipping documents while the goods are 
‘on the high seas on their import journey were and arè Well-recognised species of’ 
transactions done every day on a large scale in big commercial towns like Bom- 
bay and Calcutta and are indeed the necessary and concomitant incidents of 
foreign trade. To, hold that these sales or purchases do not take place “ in the 
course of? import or export but are to be regarded as purely ordinary local or home 
transactjons distinct from foreign trade, is to ignore the realities of the situation. 
Such a construction will permit the imposition of tax by a State over and above the 
‘customs duty or ekport duty levied by Parliament.. Such double taxation on the 
‘same lot of goods will increase the price of the goods and, in the case of export, 
may prevent the exporters from competing in the world market and, in the case 
of import, will put a greater burden on the consumers: This will eventually 
. hamper and prejudicially affect our foreign trade and will bring about precisely that 
calamity which it is the intention and purpose of our Constitution to prevent. It 
as, therefore, clear, to my mind, that the ban imposed by Article 286 (1) (b) pro- 
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tects all sales or purchases of goods that take place during “the period the goods: 
are on the high seas. This construction appears to me to be imperative not only 
etymologically but also commercially and constitutiorially. Indeed, this view is. 
implicit in our judgments in the case of The State of Travancore-Cochin v. The Bombay 
Go., Lid.!, referred to above, in which we said at page 1120: 

“ We are not much impressed with the contention that no sale or purchase can be said to take 
place ‘ in the course of’ export or import unless the property in the goods is transferred to the buyer 
during the actual movenients, as for instance where the shipping documents are endorsed and 
delivered within the State by the seller toa local agent of the foreign buyer after the goods have 
been actually shipped or where such documents are cleared on payment or an acceptance by the- 
Indian buyer before the arrival of the goods within the State. This view which lays undue stress 
on the etymology of the word ‘course’ and formulates a mechanical test for the application of” 
clause (6) places, in our opinion,.too narrow a construction upon that clause in so faras it seeks. 
to limit its operation only to sales and purchases effected during the transit of the goods, and. 
would, if accepted, rob the exemption of much of its usefulness.” 


The question immediately arises as to how the period of time covering the- 
“ course ” of import or export is to be measured. When does it begin and when 
does it end? The learned Advocate-General of Travancore-Cochin contends— 
and in this he is supported by all thé Advocates-General other than those of Uttar- 
Pradesh and Mysore—that this period is confined within two terminii, namely, 
when the journey of the goods beginseand when it ends. They maintain that the- 
process of import or export ordinarily begins and ends at water’s edge, although 
the period of journey of the goods from the port to the place of the importer or his- 
representative in case of import or to the port from the place of the exporter or- 
‘his representative in case of export may be added to the period of the actual. 
voyage on the high seas. This contention cannot be accepted in view of our 
decision in the case of The State of Travancore-Cochin v. The Bombay Co., Ltd.+, referred 
to above. According to that decision the phrase “ in the course of.” is not limited: 
within these two terminii, t.e., from the point of time the goods are handed over to. 
the carrier up to the time they are delivered by the carrier. By adopting the- 
principle of integrated activities we have included the agreement for sale to, or 
purchase from, the foreign merchant as taking place within. the period connoted. 
by that. phrase. The agreement for sale or purchase, which occasions the export. 
or import as the case may be, is obviously, in point of time, anterior to the actual 
and physical handing over of the goods to the carrier for taking the goods out of 
the country or for bringing them into the country as the case’ may be, but, ‘never- 
theless, such a sale or purchase has ben held to have taken place “ in the course: 
of” export or import and as such exempt from taxation by the States. The- 
question is how far backward we can trace the commencement of the “ course ”’ 
of export and how far forward we’can.fix the termination of the “ course” of” 
import. 


In my judgment the purchase made by the exporter to implement his agree-- 
ment for sale with the foreign buyer is to be regarded as having taken place “ in. 
the course of” export. I take this view, not'because I read the words “ in- the- 
course of ” as synonymous with the words “ for the purpose of ” but because I regard . 
‘the purchase by the exporter as an activity so closely integrated with the act. 
of export as to constitute a part of the export process itself and, therefore, as 
having taken place “in the course of” the export. The learned Attorney-General 
accepts this position but the Advocates-General of the States demir. They main-- 
tain that in this view of the matter one cannot stop at the last purchase by the 
exporter but has to include the purchase by the person who sells to the. exporter- 
and all previous sales or purchases until one reaches the producer, I find no. 
substance or cogency in this line of reasoning. In the last purchase by the exporter 
we have at least one patty who,is directly concerned with or interested in the actual: 
-. export. The exporter is the connecting link, the commercial vinculum, as it were,,. 
between the last purchase and the export. But in the earlier sales or purchases. 
neither the sellers nor the purchasers are personally concerned with or interested: 





— 
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in the actual export`of the goods at all. Therefore the earlier sales or purchases 
may be too remote and may not be regarded as integral parts of the process of 
export'in the same sense as the last purchase by the exporter can he so regarded. 
The line of demarcation is easily perceptible. 


Let me explain my meaning step by stef. As I have already stated, in some 
cases the exporters receive orders from the foreign buyers and then export the 
goods. It has been held by us that these orders themselves occassion the export 
and, therefore, they take place “in the course of” export. But these orders 
can occasion the export only if the exporters have the goods to export. The 
exporters are not necessarily the producers or manufacturers and in great many 
cases they have to procure the goods to implement the foreign orders. The over- 
seas orders in such cases immediately necessitate the purchase of the goods and 
eventually occasion the export. The three activities are so intimately and closely 
connected, like cause and effect, with the actual export that they may well be 
regarded as integral parts of the process of export itself. As actording to our 
previous decision the contract for sale with ‘the foreign buyer starts the export stream 
and ‘occasions the.export, the purchases by tlie exporter to implement such con- 
tract necessarily take place, chronologically speaking, after the export stream 
has started and, therefore, must be an activity undertaken in the course of the 
export. Logically there can be no getting away from this conclusion. Therefore, 
these purchases to implement the sale which occasions the export must be immune 
from sales tax. 


Is there any compelling reason to confine this immunity to sales or pur- 
Chases to implement a foreign order or sale ? It cannot be overlooked that in a great 
majority of cases the export merchants, who, as I have said, are not, generally 
speaking, the actual producers or manufacturers of goods, start purchasing goods 
in advance, after taking into account the estimated quantity of the year’s total 
production, the prevailing local prices, the likely demand from foreign countries 
and the prices ruling or likely to rule in the foreign markets. Such anticipatory 
purchases form by far the largest part of the activities of the export merchants 
and are regarded by businessmen as necessary incidents of the export trade. Is 
there any logical reason why purchases by the exporters in anticipation of future 
foreign orders should not also be taken as starting the “course” of the flowing 
stream of the export trade? The goods, it is true, are stored in godowns for a 
while awaiting actual exportation but that ds like a stream falling into a lake and 
getting out by an outlet at the other end so that the undercurrent of the flow, 
even if imperceptible on the surface, is nevertheless continuous. One cannot 
overlook or ignore these well-known preliminary but essential activities of the- 
export merchants which necessarily precede and lead up to and, indeed, occasion 
or eventually make possible the ultimate physical movement of the goods. To. 
hold that these purchases are independent local purchases totally distinct from the- 
export trade will be to unduly narrow down the wide meaning of the flexible 
phrase “in the course of.” : ' 


I find support for the views I have expressed above bythe recent decision of the- 
High Court of Australia in The Queen v. Wilkinson : Ex parte Brazell, Garlick @ Co.1 
to which reference may now be made. Section 11 (3) of a New South Wales Statute: 
called the Marketing of Primary Products Act, 1927-40, provides, inter alia, that every 
producer who, except in the course of trade or commerce between the States, sells or- 
disposes of or delivers any commodity, in respect of which a Board has been appointed, 
to persons-other than the Board, and every person other than the Board who, except 
as aforesaid, buys, accepts or receives any such commodity from a producer shall be 
guilty of an offence. Brazell, a producer of potatoes in New South Wales at Dorrigo in 
New South Wales agreed to sell 48 bags of potatoes to Garlick Coy & Co. who were: 
buying-agents for J. E. Long & Co., general produce merchants, whose head office was 
at Jennings on the New South Wales side of the border of that State and Queensland 
and who carried ‘on business of purchasing and selling potatoes in both.States. It 
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was a term of the sale that the potatoes should be delivered from Brazell’s lorry 
on trucks at Dorrigo in New South Wales. The potatoes were loaded at 
Dorrigo railway station into a truck and consigned by Garlick Coy & Co. to J. E. 
Long & Co. at Wallangarra on the Queensland side of the border adjoining Jenn* 
ings. The potatoes arrived at Wallargarra and were sold by J. E. Long & Co. to 
a purchaser in Queensland. Brazell was charged with the offence of disposing of 
and Garlick and Coy, the two partners of Garlick Coy & Co. were charged with 
the offence of receiving the potatoes in contravention of section 11 (3) of the Act. 
The question was whether the sale by Brazell to Garlick Coy & Co. in New South 
Wales was in the course of trade and commerce between the States. It was found 
that it was no part of the contract of sale between Brazell and Garlick Coy & Co. 
that the potatoes would go to any ascertained buyer in New South Wales or in 
any other State other than Garlick Coy & Co. who were, as Brazell believed, act- 
ing as agents for J. E. Long & Co., that Brazell was only concerned with the sale 
of his potatoes and that when he received his money he had no further interest in 
the potatoes, that there was no evidence that at the time Garlick Coy & Co. received 
the potatoes from Brazell there was any contract in existence for sale of them to 
any person in Queensland or any other State or that J. E. Long & Co. had any 
definite orders for the supply of them to any ascertained inter-State buyers or that 


` the potatoes purchased by Garlick Coy & Co. were to fill any such orders. There 


was no binding agreement between Brazell and Garlick Coy & Co., or J. E. Long 
& Co., that the potatoes would be sold to buyers in Queensland. The Magis- 
trate answered the question in the negative and convicted Brazell, Garlick and 
‘Coy who thereupon moved for a writ of prohibition to restrain the informants and 
the Magistrate from further proceeding on those convictions. In a joint judgment 


_ Dixon, McTierman, Fullager and Kitto, JJ., said :— : 


“ In our opinion on the foregoing facts the disposal and the receiving made the subject of the 
informations were in the course of trade and commerce between the States, within the meaning of 
the exception in section 11 (3). Under the agreement for the sale and purchase of the potatoes the 
agents buying were required to consign the potatoes to a railway station in Queensland, and they 
did so consign them. For the purpose of the exception the delivery of the potatoes from the lorry 
into the railway truck can bear only the aspect of an essential and integral, even if initial, step in the 
transportation of the potatoes to Queensland.” 


In a separate but concurring judgment, Williams, J., said :— 


_ “It was submitted to the Magistrate that the transaction must be looked at as a whole and 
not split up into separate contracts of sale and purchase. The Magistrate rejected this submission, 
‘In doing so he fell into error. He should havé regarded the transaction as a whole. On this basis 
the facts proved that the acts done by the appellants were done in the course of trade and commerce 
between the States.” - 


After stating the facts shortly Webb, J., said :— 

“ The potatoes went to Queensland and were sold by the principals in that State. It may be 
that there was no binding stipulation that the potatoes would be sold in another State, and that they 
could have been resold in New South Wales without breach of agreement. But, a legal nexus with 
jnter-State trade, by a contract with the grower, is not required to secure the immunity given by 
section 92.” : . E 

Reference was made in this case to the earlier case of Clements and Marshall 
Pty, Ltd. v. Field Peas Marketing Board, where there were two sets of contracts, the 
first being contracts of sale by the producers to the dealers and the second con- 
tracts of resale by the dealers to buyers in other States. After pointing out that it 
‘was only the second.set of contracts which in themselves were inter-State transac- 
tions Dixon, J., said at page 429 :— 

“ We should consider the commercial significance of transactions and whether they form an 
integral part of a continuous flow or course of trade, which, apart from the theoretical legal possibi- 
lities must commercially involve transfer from one State to another.” f 

The reasonings adopted by the learned Judges in the above cases apply with full 
force not only to clause (2) but also to clause (1) (b) of Article 286 and we should 
construe the words “ in the course of ” in the same way as it has been done in the 
case of Queen v. Wilkinson?. So construed, the purchases made by the exporter 
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even. without any previous order for export form “ an essential and integral, even 
if initial, step ” in the exportation of the goods. ‘They form “ an integral part of a 
continuous flow” which is commercially involved in the export process, No “ legal 
nexus ” between these purchases and the actual physical export is required to 
secure immunity frora State taxation. In my judgment the last purchases by 
the exporters—whether in fulfilment of foreign orders already secured or in antici- 
pation of future orders—must, in a commercial sense be “ in the course of” the ex- 
port. The only way to give business efficacy to Article 286 (1) (b) is to construe it 
in this commercial sense. Tax such purchases and you tax the export itself and 
by that process eventually cripple our export trade and bring about an adverse 
trade balance against us in the long run. dt must always be borne in mind that 
with our exports we pay for our imports. 


The same considerations apply to the first sale by the importers of the im- 
ported goods. I leave out of consideration the comparatively few cases of retail 
dealers themselves importing goods direct from overseas Sellers and the still fewer 
cases of actual consumers importing goods for their own consumption. In by far 
the largest majority of cases it is the import merchants who bring goods into the 
‘country from abroad. Their business is to bring in the goods and thereby aug- 
ment the general mass of goods in the country. In some cases the importers secure 
orders from local dealers and pursuant to such orders the importers import the 
goods from foreign lands. In most cases, however, the importers, in intelligent 
anticipation of local demands for such goods, place orders or indents with foreign 
sellers who, pursuant to such orders, send out the goods. Each of these orders 
or indents placed with the foreign sellers by the intending importers occasions the 
import and these purchases by the importers are certainly “ in the course of” im- 
port of the goods into India within the meaning of our previous decision, and as 
such exempt from sales tax. We have also seen that the sale or purchase of goods 
during the period they are on the high seas is also “‘ in the course of ” import and 
as such immune from taxation by State law. The question then arises as to 
where the course of import ends. Does it end at the water’s edge? If the sale by 
the importers while the goods are on the high seas be “in the course of” import 
and not liable to sales tax, there can be no logical reason why the first sale by the 
importers to dealers should not also be exempted. If such sale is to be regarded 
as purely a local sale and as such liable to taxation by the States, then, in effect, 
the tax will be a burden on the import itself. The importers have to pay the 
customs duty imposed by Parliament and if again the States impose additional 
taxes on the same goods such multiple taxation will raise the price of the goods 
to the detriment of the actual consumers and will eventually have an adverse 
effect on our import trade which it is the purpose of the Constitution to prevent, 
After all the business of the importers who bring the goods into our country is only 
to make the goods available to the internal trade, for they are not usually retail 
dealers who sell to the consumers direct. That business is completed only by the 
first sale by the importers to the dealers, wholesale or retail. It is only after that 
first sale of the goods by the importers to the dealers that the goods become parts 
of the general mass of property in the State concerned ånd ther eafter subject to 
the taxing power of that State. The first sale by the importers tə dealers, there- 
fore, appears to me to be so inextricably wound up with the import itself that it 
may be commercially regarded as the culmination of the import activities and, 
therefore, the end of the course of import. I arrive at this conclusion not by 
applying the American doctrine of unopened original package, which has now 
been abandoned even by the Supreine Court of America and has recently been 
rejected by us in the Prohibition case? but on a construction of the phrase “in the 
course of” in the light of its etymology, the purpose of the Constitution and 
against the back-ground of the known notions and practices of businessmen engag- 
ed in foreign trade. If, however, a particular importer himself happens to be a 
retail dealer of the goods and sells the goods to the actual consumers—and such 
ee ss n aa 

1, State af Bombay v. Balsara, (1951) S.Q.R. 682 : (1951) S.C.J. 478 : (1951) 2 M.LJ. 141 (S.C.). 
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cases are comparatively few—then such retail sales may, like local retail sales of" 
similar goods, be liable to sales tax by the State. Whether an importer is or is- 
not a retail dealer is a question of fact which is capable of proof and, therefore, 
need not be regarded as creating any insuperable difficulty in the matter of the 
assessment of the sales tax. For raasons stated above, I find no difficulty in 
holding that just like the last purchases by the exporters themselves for the pur-- 
pose of sending the goods out of the country the first sales by the importers to 
dealers of goods brought by them into the country also come within the some- 
what elastic expression “in the course of” export or import. As stated above, it 
is possible to draw the line there. 


Reference is made to Clive M. Schmitthoff’s Export Trade- (2nd Edition, 
page 3), where the learned lecturer says :— 

“ When a merchant shipper in the United Kingdom buys, for the purpose of export, goods from 
a manufacturer in the same country the contract of sale is a home transaction, but when he resells- 
these goods to a buyer abroad that contract of sale has to be classified as an export transaction.” 
The argument formulated on this authority is that this passage clearly establishes- 
that the last purchase by the exporters and the first sales by the importers are 
home transactions and cannot be classified as export or import transactions at all.. 
This distinction between a home transaction and an export transaction made by 
the learned lecturer for the purposes of his book takes us nowhere. Nor do the 
American decisions which distinguish betweeen intra-State trade and inter-State 
trade throw any light on the problem of construction of Article 285 (1) (6) which 
is couched in language quite different from that used in the American Constitu- 
tion. In America the question is clear cut, namely, is it an inter-State transac— 
tion or an intra-State transaction. Our problem, on the other hand, is to find’ 
out whether a given sale or purchase has taken place “ in the course of” import or 
export. Simply to say that the particular sale or purchase is a home transaction: 
does not solve our problem, for to say so is not to say that it cannot have taken: 
place “ in the course of” import or export. Indeed, Article 286°(1) (b) postulates a: 
home transaction, that is, a transaction which takes place within the State and 
then places it beyond the taxing power of that State on the ground that the trans- 
action has taken place “in the course of” import or export. If the transaction 
is not a home transaction, t.e., if it takes place outside the State clause (1) (b) need’ 
not be invoked at all, for then clause (1) (a) will prevent that State: from taxing 
that outside transaction. It is only when a particular transaction is a home transac 
tion in the sense that it takes place within the State that the further question 
arises, namely, whether that home transaction has taken place “in the course of” 
import or export within the meaning of clause (1) (b). The circumstance that a 
sale or purchase is a home transaction does not, therefore, conclude the matter 
and we have yet to solve that further question by the proper construction of clause (1) 
(b) according to its natural meaning and in the light of the constitutional: purpose: 
and against the commercial back-ground as explained above.. 

A second argument founded on that passage is that if those Home transac- 
tions are removed from the sphere of State taxation then the States will be deprived! 
of one of the principal sand fruitful sources of revenue and the economy of the 
States will be crippled and may even collapse. It is pointed out that there is no- 
provision in clause (1) (6), such as there is in clause (2), under which Parliament 
may lift the ban and, therefore, to place these home transactions beyond the taxing: 
power of the States will irretrievably deprive them of a very large part of revenue: 
which they have been realising from these sales or purchases made by the big impor- 
ters or exporters many of whom are foreigners. There is no reason, it is urged, 
why they should not be made to pay sales tax like ordinary sellers ar buyers in the: 
States. As already stated, the imposition of double taxation may eventually 
hamper our own foreign trade. The object of our Constitution, appar— 
ent from the distribution of legislative powers and from Article 286, is to place our 
inter-State trade and our foreign trade beyond the taxing power of the State. In 
the.case of inter-State trade power is expressly given to Parliament by clause (2) 
of that Article to lift the ban but in the case of foreign trade- no. such. power is: 
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given to Parliament by that Article to relax or lift the ban imposed by clause (1) 
(b) on the legislative power of the State Legislatures. It is for Parliament alone 
to make laws with respect to foreign trade. If the import or export of particular 
commodities is not beneficial to our country then Parliament, which is in a much 
better position than this Court to know and judge of such matters, will, I am sure, 
make laws restricting or even prohibiting such imports or exports. If our imports 
or exports may bear the additional burden of taxation without any detriment to 
the consumers and our foreign trade and without any risk to the Union revenue, 
Parliament, I have no doubt again, will increase the customs or export duty and 
augment the revenue of the Union. If on its correct interpretation clause (1) (b) 
of Article 286 causes loss to the States’ reveuue by depriving them of the taxes on 
such sales or purchases then such loss will clearly and solely be attributable to the 
intention of the Constitution as expressed in that clause. If that clause results in 
any danger to the economy of the States, I have no manner of doubt that Parlia- 
ment will make good the loss to the States on the recommendation of the Finance 
Commission under some appropriate Article out of Articles 268 to 281 grouped 
under the heading “ Distribution of Revenues between the Union and the States ’” 
in the very chapter in which occurs Article 286 which is engaging our attention. 
In any event, the Court must construe the Constitution as it finds it and if the 
construction of the plain language leads to any inconvenience to the States it will 
be for authority other than this Court to rectify and remove the same. 


It is said that it will be very difficult for the Sales Tax Officer to ascertain 
how much of the goods purchased by the exporters has actually been exported or 
how much of the goods imported by the importers has actually been distributed, 
amongst the dealers as opposed to actual consumers. It is pointed out that ordi- 
narily sales tax is levied on sales and the sellers are permitted to pass on the tax 
to the purchasers at the time of such sales. How, it is asked, is the seller to know 
whether his purchaser will actually honour his representation that he wants the 
goods for the purpose of export? If the seller has no confidence in the integrity 
of his purchaser he will not sell to him without sales tax. The purchaser who is 
really exporter will not then perhaps buy from such a seller or ifin the case of 
urgency he buys on payment of the sales tax may claim the refund, if there be 
any provision in that behalf, on proof that he actually exported the goods. It is 
said that exporters may change their minds and sell the goods locally after ob- 
taining the exemption or the importers may sell the goods themselves in retail to 
the consumers after having got the exemption. There is no substance in this line 
of theoretical reasoning, for these are matters capable of being proved. If the ex- 
porters or their sellers cannot prove to the satisfaction of the officer that the ex- 
porters purchased so much goods for export and did actually export the same 
or the importers or their purchasers cannot prove that the importers imported so 
much goods and distributed so much amongst the dealers as opposed to actual 
consumers, they will not get the benefit of the exemption and that is all. If the 
Sales Tax Officer finds no difficulty in ascertaining whether the goods are 
delivered in a State only for the purpose of consumption witfiin that State or whether 
they were delivered for the purpose of resale out of that. State so as to ascer- 
tain the applicability of the Explanation to clause (1) (a), why cannot the same 
officer find out what goods were purchased by the exporters for the purpose 
of export or what part of the imported goods were sold by the importers to the 
dealers? If the Income-tax Officer can without difficulty ascertain the income, 
profits and gains of a business and work out the provisions of section 10 of the Indian 
Income-tax Act and also can ascertain under section 42 of that Act the income 
deemed to accrue or arise within the taxable territory, there cannot be any 
insuperable difficulty in the way of the Sales Tax Officer determining the turnover 
of a particular dealer and working out the exemptions he is entitled to under 
Article 286 (1) (b). In any case the assumed difficulty of the Sales Tax Officer 
cannot alter or affect the ‘correct construction of the Constitutional provisions in 
question. ; 


148 ` THE MADRAS LAW JOURNAL REPORTS. . [1953 


To summarise : The State Legislatures, under entry 54 of the State List, 
have power to make laws with respect to tax on the sale or purchase of goods. 
On this general power Article 286 places four restrictions, namely, that no law 
of a State shall impose or authorise the imposition of tax on the sale or purchase 
of goods when such sale or purchase takes place (1) outside the State, (2) in the 
course of import or export, (3) in the course of inter-State trade and commerce 
and (4) in respect of essentia! commodities. The Explanation to clause (1) (a) 
only explains what is an outside sale or purchase, for by saying that a particular 
sale or purchase is to be deemed to take place in a particular State it only indicates 
that it is to be deemed to take place outside all other States so as to attract the ban 
of clause (1) (a) and thereby take aw&y the taxing power of those other States with 
respect to such sale or purchase. The explanation does not operate as an-exception 
or a proviso but only explains sub-clause (a). The fiction created by the Explanation 
is only for the purposes of sub-clause (a), so that sales or purchases of the kind which 
fall within the Explanation get the benefit of the ban imposed by sub-clause(a). 
‘Therefore the purpose of the Explanation read with sub-clause (a) is only to take away 
the power of taxation of those States in relation to those sales or purchases which 
are to be deemed to be outside sales or purchases. Its purpose is not and, indeed, 
it does not purport to confer any taxing power on any State, and it cannot be resorted 
to for any such extraneous or collateral purpose. It does not convert an inter-State 
sale or purchase into an intra-State sale for any purpose other than the limited 
purpose of sub-clause (a). Ifa sale or purchase takes place outside a State, either 
under the general law or by virtue of the fiction created by the Explanation, then 
that State cannot, under clause. (1) (a), tax such sale or purchase. Ifa sale or pur- 
chase takes place within a State, either under the general law or by reason of the 
Explanation, then, if such a sale or purchase takes place “ in the course of ” inter- 
State trade and commerce, no State, not even the State where the sale or purchase 
takes place as aforesaid can tax it by reason of clause (2), unless and until Parliament 
by law provides otherwise. A sale or purchase “ in the course of ” import or export 
within the meaning of clause (1) (6) includes (i) a sale or purchase which itself 
occasions the import or export as already held by this Court, (ii) a sale or purchase 
which takes place while the goods are on the high seas on their import or export 
journey and (iii) the last, purchase by the exporter with a view to export and the 
first sale by the importer to a dealer after the arrival of the imported goods. Ifa 
sale or purchase takes place within a State, either under the general law or by reason 
of the Explanation, then, ifit takes place in the course of import or export as explained 
above, no State, not even the State within which such sale or purchase takes place 
can tax it by reason of clause (1) (b). This, in short, is the true meaning and import 
of Article 286 as I.read and uriderstand it. 


I have already stated, however, that the majority decision’ of this Court in 

The State of Bombay v. The United Motors (India), Ltd., has taken a different view 
of the meaning of clause (1) (a), the Explanation and clause (2) of Article 286, 
In disposing of the present appeals, in so far as such disposal depends on those 
provisions, I am bound fo follow the majority decision rather than my own view of 
them. f 
. . : i 

.. Bearing in mind the principles laid down by this Court in The State 
of .Travancore-Cochin v. The Bombay Company, Lid? and The State of 
Bombay v. The United Motors (india), Ltd. and others! and those explained 
above, I now „proceed to consider the rival claims on their respective merits. 
There is really no substantial controversy as to the. nature of the business 
carried on by the respondents. All of them are exporters of cashew-nut kernels 
on a fairly big scale. They procure raw cashew-nuts from three sources, namely, 
(i) from within the State of Travancore-Cochin, (ii) from neighbouring States and 
(iit) from Africa. Then they put the raw cashew-nuts through a certain process 
and obtain oil.and edible kernels. These edible kernels they export to foreign 


nin 
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countries. It-will be recalled that the Travancore Sales Tax Act imposes taxes 
only on the purchase of “ cashew and its kernels ” but not on the sale thereof. The 
respondents claim exemption from sales tax for the period between the 26th 
January, 1950, when the Constitution came into force and the 29th May, 1950, which 
is the close of the assessment year. In suppert of their claim for exemption they 
rely om Article 286 of the Constitution. It is necessary, therefore, to take each of 
the three categories of purchases and see if they or any part of them come within 
any of the exemptions provided by that Article. 


As regards local purchases of raw cashew-nuts there is no controversy that 
those purchases take place within the State gnd are, therefore, not entitled to the 
protection of Article 286 (1) (a). These purchases do not take place “ in the course 
of” inter-State trade or commerce and, thereforz, are not within clause (2) of that 
Article. The only question is whether these local purchases can be said to take 
place “in the course of” export within the meaning of Article 286 (1) (b). 
There is no dispute that the respondents do not sell the raw cashew-nuts or any 
portion of it within or without the State of Travancore. They do not sell the edible 
kernels, which they obtain as a result of the manufacturing process or any part 
of them within Travancore-Cochin or any other State in India except what have 
been described as factory rejections of negligible quantity which are not fit for 
export. All edible kernels are exported to foreign countries. Therefore, the res- 
pondents claim that all their purchases, whether made locally or in neighbouring 
States or from abroad, are, “ in the course of” export within the meaning of clause 
(1) (b) in the sense explained above. The appellant State, however, maintains that 
commercially “ the goods ” exported are entirely different from “ the goods” pur- 
chased by reason of the process of manufacture they are put through and are, there- 
fore, not entitled to the benefit of the ban imposed by clause (1) (b). 


The High Court has, on remand, enquired into the process of manufacture 
through which the raw cashew-nuts are passed before the edible kernels are ob- 
tained. The High Court, in its judgment on remand, goes minutely into the 
different processes of baking or roasting, shelling, pressing, pealing, and so forth. 
Although most of the precess is done by hand, part of it is also done mechanically 
by drums. Oil is extracted out of the outer shells as a result of roasting. After 
roasting the outer shells are broken and the nuts are obtained. The poison is 
eliminated by pealing off the inner skin. By this process of manufacture the. 
respondents really consume the raw cashew and produce new commodities. The 
resultant products, oil and edible kernels, are well recognised commercial com- 
modities. They are separate articles of commerce quite distinct from the raw 
cashew-nuts. Indeed, it is significant that the respondents, place orders for “ ca- 
shew-nuts ” but orders are placed with them for “ cashew-nut kernels”. In the. 
circumstances, “ the goods’ exported are not the same as the goods purchased.. 
The goods purchased locally are not exported. What are exported are new com- 
modities brought into being as a result of manufacture. There is a transformation 
of the goods. The raw cashews are consumed by the respondents in” the sense. 
that a jute mill consumes raw jute, or a textile mill consumes cotton and yarn. 
The raw cashews not being actually exported the purchase of raw cashews cannot 
be said to have been made “ in the course of” export so as to be entitled to im- 
munity under clause (1) (b). 


As regards the purchases of raw cashew-nuts from the neighbouring States, 
the position, as found by the High Court on remand, is that the bulk of such pur- 
chases were made by the respondents or their agents from sellers in the neighbouring 
States and the goods so purchased were delivered by the sellers to the respondents. 
or their agents in’ the States where the purchases took place. The contract of 
purchase was fully implemented when as a direct result of the purchase delivery 
was given outside Travancore. The respondents or their agents thereafter brought. 
the goods, which by then had become their own goods, into Travancore, by rail or 
otherwise. The delivery of the goods under the contract for purchase having 
already taken place outside Travancore, the subsequent despatch of those goods 
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to Travancore cannot possibly be said to have been delivery within that State as a 
a direct result of the purchase within the meaning of the Explanation. Indeed, 
the learned Advocate-General of Travancore-Cochin concedes that as purchases 
of this type did not fall within the Explanation they must be regarded as having 
taken place outside Travancore-Cochin and must, accordingly, be exempt from 
taxation by Travancore-Cochin under Article 286 (1) (a). If it could be ‘shown 
that although such sales or purchases took place entirely in those other States 
vet they were made between two parties residing or carrying on business in’ 
two States and for the purpose of consumption or of sale in the purchasers’ State 
then these sales or purchases might have been said to have been made “in the 
course of” inter-State trade and commerce and as such exempt from taxation by 
both the States under Article 286 (2). The transactions of sale or purchase with 
which we are concerned having taken place within the period covered by the Presi- 
dent’s order made under the Proviso to that clause no protection under clause 
(2) can be claimed for these transactions. Further, if the cashew-nuts purchased 
in neighbouring States were for the purpose of exporting them, out of the territories 
of India and were actually so exported, then these purchases would be “in the 
course of” export and as such exempt from tax under Article 286 (1) (b). As 
a matter of fact, however, the cashew-nuts purchased in the neighbouring States 
were not actually exported but were put through a process of manufacture and the 
goods that were exported were not the same as those that were purchased as ex- 
plained above and, therefore, clause (1) (b) gives no protection to these purchases. 
On. the facts of these cases these purchases, however, took place out side Travan- 
core-Cochin and as such are, therefore, immune from taxation by Travancore- 
Cochin only under clause (1) (a) which is not affected by the President’s order made 
under the ‘Proviso to clause (2). 


The learned Advocate-General of Travancore-Cochin says that there is another 
type of purchase from neighbouring States where the seller in the neighbouring 
State directly delivers the goods under the contract for sale or purchase to the res- 
pondents in Travancore. Learned counsel for the respondents maintains that 
there is actually no case of purchase of this type. It isnot necessary at this stage 
to go into this controversy, for, the matter having been fully argued, it is just as 
well to lay down the correct principle applicable to such purchases, if any. If there 
is no such purchase where the seller frown the neighbouring State delivers the goods 
as a direct result of such purchase to the respondents in Travancore, no question 
will arise. Assuming that there are cases of such purchases, then it is clear that the 
first condition of the Explanation is satisfied, namely, the goods are delivered within 
the State as a direct result of such purchase. The next question is—was such delivery 
for the purpose of consumption in the State? The raw cashew-nuts, after they 
reach the respondents, are put through a process and new articles of commerce, 
namely, cashew-nut oil and edible cashew-nut kernels, are obtained. It follows, 
therefore, that the raw cashew-nut is consumed by the respondents in the sense 
I have mentioned. Consequently, such purchases will fall squarely within the 
Explanation and will be deemed to take place in Travancore so that under clause 
(1) (a) the neighbouring States will not be entitled to impose any tax on these sales 
or purchases. According to my view, and on the reasonings adopted in the Aus- 
tralian case, these purchases are “‘ in the course of” inter-State trade and as such 
will be protected by clause (2) but according to the majority view in the Bombay 
Appeal, which must prevail, such purchases will become, as a result of the Explana- 
tion, an intra-State purchase in Travancore and consequently out of the protection 
of clause (2) and liable to taxation by Travancore law. Even if according to my 
view these purchases fall within clause (2) they will nevertheless, be liable to be 
taxed under the Travancore Act, in spite of that clause, by virtue of the order made 
by the President in exercise of the powers conferred on him by the proviso to that 
clause. These purchases will not get any protection under clause (1) (4) because 
the goods purchased were not the goods that were exported. These purchases, if 
any, will, therefore, be liable to be taxed under the Travancore Act. 
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- The third source from which the respondents purchase raw cashew-nuts is 
Africa. The respondents place orders for the purchase of raw cashew-nuts with com- 
mission agents in Bombay and the Bombay agents pass on the orders to the African 
sellers or their agents in Bombay. The African sellers then send the goods by 
steamer and send the bills of lading, invoice? etc., to their Bank in Bombay. The 
‘Bank presents the documents to the Bombay agents of the respondents and the 
Bombay agents pay the price and take delivery of the shipping documents in 
Bombay. The Bombay agents then prepare their own invoice showing the amounts 
‘paid by them on account of the respondents and their own commission and send 
their invoice together with the shipping documents to their Travancore Bank. 
The Travancore Bank presents all these do¢uments to the respondents who pay 
the Bombay agents’ invoice amount and take delivery of the shipping documents. 
All these generally happen while the goods are on the high seas. On arrival of the 
goods at Travancore port, the respondents clear the goods on presenting the bill 
-of lading, etc. This is the main type of purchase of African raw cashew-nuts. 
“The appellant State concedes that these are not liable to tax. In the first place the 
‘purchases were outside the State and, therefore, clause (1) (a) applies. In the 
next place these purchases took place “ in the course of.” import and as such are 
exempt from taxation under Article 286 (1) (b), because (i) they themselves 
occasioned the import as already held by this Court and (ii) the property in the 
‘goods passed and the purchases took place when the goods were on the high seas. 
“These purchases, however, cannot be said to have taken place “ in the course of” 
‘export, for reasons already explained. 


There is another type of purchase of African raw cashew-nuts. There the 
African, sellers ship raw cashew-nuts on their own initiative or at the instance of 
their Bombay agents and while the goods are on the high seas, they are sold by 
endorsement and delivery of the bills of lading, etc., at Bombay to the Bombay 
agents of the respondents and then the same procedure is followed as in the first 
case. Here the purchase by the respondents did not occasion the import, but, 
nevertheless, the sale or purchase was outside the State and further the goods be- 
ang on the high seas at the time whem the property passed such sale or purchase 
must be regarded as having taken place “in the course of” import of the goods | 
according to the mechanical test explained above. The learned Advocate-General 
of the appellant State does not dispute that such purchases are also to go free from 
sales tax. 


The next type of purchase of African raw cashew-nuts is as follows: The 
different respondents place separate orders with the same Bombay commission 
agents and the Bombay commission agents place one consolidated order for the entire 
quantity of the goods with the African sellers. The African sellers there- 
upon ship the entire lot of goods under one bill of lading and they send the bill 
of lading and invoice, etc., to their Bombay Bank and the Bombay Bank presents 
the same to the Bombay agents. The Bombay agents pay for the entire lot of 
goods and obtain delivery of the shipping documents, and then they prepare 
separate invoices for each of their constituents, namely, the respondents, including 
their own commission and split up the consignment in the sense that they 
draw separate delivery orders covering the respective quantity of goods ordered 
iby each respondent and send such invoice and delivery orders to the Travan- 
core Bank, who presents the same to the respondents, who receive the delivery 
orders against payment. The goods are then cleared on the original bill of lading 
on arrival of the steamer at Travancore and thereafter the respondents take 
delivery of the goods from the warehouse of sellers or the Bombay agents against 
their respective delivery orders. A purchase of this type cannot properly be said 
to ‘occasion the import of the goods. What really occasions the import of the 
goods is the order placed by the Bombay agents. The Bombay agents not having 
passed the orders placed by the respondents separately to the African sellers and 
the African sellers not having shipped the respective quantities of goods under 
separate bills of lading none of the orders can be said to have occasioned the import, 
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for in such a case there is no privity between the African sellers and the individual 
respondents and the import is referable only to the order placed by the Bombay 
agents which in the eye of the law is not the order of any of the respondents but a 
consolidated order placed by the Bombay agents on their own responsibility and. 
account with the object of eventually distributing the goods amongst the different 
respondents in fulfilment of their respective orders. In the next place the delivery 
of the bill of lading covering the entire goods to the Bombay agents cannot be said 
to be a delivery to the respondents of the goods separately ordered by each of the 
respondents. The sale in such a case takes place in Travancore on the handing 
over of the delivery orders to the respective respondents and the delivery of the 
goods thereunder from the warehouse in Travancore. These goods, therefore, 
cannot claim exemption from tax under the provisions of Article 286 (1) (a) -or 
286 (1) (b) or 286 (2). 


The last type of transaction in African raw cashew-nuts is where the purchase 
takes place after the cashew-nuts arrive in Travancore port and are thereafter sold 
and delivered ex-godown to the respondents. This is clearly a case of intra-State 
sale and clauses (1) (a) and (2) of the Article can have no application to it. The 
respondents cannot claim.exemption under clause (1).(b) for reasons stated above. 


As the respondents do not claim any exemption from taxation with respect 
to pre-Constitution purchases, the same need not be discussed separately. 


For reasons stated above, the decision of the High Court must be upheld only ~ 
to the extent that the assessments should be quashed. The matter must, however, 
go back to the Sales Tax Officer who must make a reassessment in the light of the | 
principles laid down in the two previous cases referred to regarding clause (1) (a), 
the Explanation and clause (2). and in the light of the principles discussed above 
regarding clause (1) (b). 

Agent for Appellants in all the Appeals : G. H. Rajadhyaksha. 


5 Agent for Respondents in Civil Appeals Nos, 26 and 33 of 1952 : Rajinder 
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S. Subramanian. 
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G.R./K.S. ———- Decision of the High Court affirmed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Krisnnaswamt NAYUDU. ` 


Soorneedi Sathiraju and others .. Abpellants* 
. v. ‘ ` 
Batchu Venkata Rao .. Respondent. 


Madras Agriculturisis’ Relief Act (IV of 1938) as amended by Act (XXII of 1948), section 8 (2)— 
Scope—Mortgagee purchasing a portion of mortgaged property in sale in execution of another decree on a promissory 
note—Reduction of mortgage debt by to proportionate liability of the property so purchased by mortgagee—Not a 
payment by the mortgagors within the meaning of section 8 (2). tk 


The legal effect of the purchase by the mortgagee of the equity of redemption in a part of the 
mortgaged properties (in a sale in execution of a decree on a promissory note against the mortgagors). 
is to discharge that portion of the mortgage which was chargeable on the part of the mortgaged 

roperty that has been purchased and it will operate as a partial discharge of the mortgage debt. 
But the mortgagors having ceased to have any interest in the property after the sale of the equity of 
redemption any reduction of the liability of the mortgage by appropriation of the rateable value 
fixed under section 82 of the Transfer of Property Act would not enure to the benefit of the mortgagors. 





* A. A. O. Nos. 541 of 1952 and 495 of 1951. 26th February, 1953.. 
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as the property no longer belonged to them. The sum so appropriated towards mortgage liability 
is not a “ payment ” within the meaning of Madras Act IV of 1938. 


Poovachettiar v. Kavandappa Goundan, (1944) 2 M.L.J. 140, distinguished. 
Appeal against the Order of the Court of the Subordinate Judge, Kakinada, 
_ dated 27th March, 1952, in I. A. No. 1640 of 1951, in O. S. No. 39 of 1941, etc. 
CG. Balaparameswarit Rao for Appellants. 
D. Narasaraju for Respondents. 


The Court delivered the following 

Jupcmenr.—The appellants are the judgment-debtors in a mortgage decree- 
passed against them and their father, the Yst defendant, in O. S. No. 39 of 1941, 
on the file of the Sub-Court of Kakinada. This appeal arises out of their application, 
I. A. No. 1640 of 1951 filed in the said Court under sections 8 and 19 of the Madras. 
Agriculturists Relief Act IV of 1938 as amended by Act XXIII of 1948. The 
mortgage is dated 18th April, 1924, and the principal sum of the mortgage is Rs. 3,000. 
_ The appellants and their father were also indebted to the plaintiff decree-holder 
` on a pronote dated grst January, 1933. The plaintiff obtained a decree on the 


`» pronote in O. S. No. 458 of 1938 on the file of the District Munsiff’s Court, Kakinada,. 


` and brought one out of three items of properties that were mortgaged, to sele and. 
purchased the same for Rs. 1,140 subject to the mortgage in his favour. He filed: 
E. P. No. 195 of 1946 in Sub-Court, Kakinada, for execution of the mortgage decree.. 
The appellants contested the said execution petition by pleading complete discharge: 
by reason. of the plaintiff purchasing one of the mortgaged properties. The Sub- 
ordinate Judge of Kakinada applying the provisions of sections 60 and 82 of the 
Transfer of Property Act held that the plaintiff decree-holder was bound to give 
credit to the sum of Rs. 3,367-3-0 being the proportionate liability of item (1) of 
the mortgaged decree. The said order was confirmed by the High Court in C. M. A.. 
No, 451 of 1947 on 13th December, 1949. 

It must be mentioned here that apart from the sum of Rs. 3,367-3-0 to which, 
the appellants would be entitled to credit in the mortgage, it is common ground 
that they made payments to the extent of Rs. 2,984-15-o towards the mortgage debt. 
The result is that the mortgage decree is discharged to the extent of more than Rs. 
6,000 which is double the amount of the principal sum of Rs. 3,000. 

In the present proceedings, the applicants invoke to their aid clause (2) of 
section 8 and contend they have paid to the ereditor twice the amount of the principal 
and that therefore the debt must be deemed to have been wholly discharged. The 
question therefore for determination is whether apart from the sum of Rs. 2,984-15-0,. 
which represents in fact payments made by the debtors the sum of Rs. 3,367-3-0, 
which was directed to be given credit towards the mortgage decree in consequence 
of the plaintiff purchasing the equity of redemption in item (1) of the mortgaged 
properties, could be said to be a paymert by the agriculturist coming within the 
scope of clause (2) of section 8 of the Madras Agriculturists Relief Act. The sum 
of Rs. 3,367-3-0 was arrived at by applying the provisions of sections 6o 
and 82 of the Transfer of Property Act and fixing the liability of item 
(1) of the mortgaged properties to contribute to the entire mortgage debt. 
Section 60 of the Transfer of Property Act makes an exception in regard to a mort- 
gagee purchasing a share in the mortgaged property and held entitled to redeem 
his own share by payment of a proportionate part of the amount due on the mortgage, 
the proportionate part of the amount to be ascertained by applying the provisions 
of section 82 of the Act. Section 82 lays down that where the property subject to a. 
rhortgage belongs to two or more persons having distinct and separate rights of owner- 
ship therein, the different shares in or parts of such property owned by such persons 
are, in the absence of a contract to the contrary, liable to contribute rateably to 
the debt secured by the mortgage and for the purpose of determining the rate at 
which each such share or part shall contribute, the value of the property as on the 
date of the mortgage should be deemed to be its value. The plaintiff-decree-holder 
having purchased the equity of redemption for Rs. 1,140 in execution of the money 
decree in O. S. No. 458 of 1938, on the file of the District Munsiff’s Court, Kakinada, 


£0 


T54 THE MADRAS: LAW JOURNAL REPORTS. [1953 


Ihas acquired whatever rights the appellants had in the property. The only right 
‘they had was the equity of redemption, which equity of redemption has vested in 
‘the plaintiff-decree-holder by reason of the purchase. The appellants therefore 
-ceased to have any interest in item 1 which was sold, the property from thenceforward 
belonging to the plaintiff-decree-holdtr subject to the mortgage liability in his 
‘own favour. The rights of the appellants in the said property have therefore bécome 
extinguished in consequence of the sale in favour of the plaintiff-decree-holder. The 
payment that is contemplated under section 8 (2) must be a payment by the agri- 
culturist and not even by a non-agriculturist debtor. But there being no dispute 
‘that the appellants are agriculturists, if the sum of Rs. 3,367-3-0, which has been 
:given credit to, could be treated as payment, the appellants could well claim the 
benefit of it. The payment must therefore be a payment in cash or in kind by 
-an agriculturist or on his behalf. The appropriation of the sum of Rs. 3,367-3-0 
‘is obviously not a payment, nor even appropriation made on behalf of the appellants, 
nor out of the property in which the appellants had any interest on the date. The 
. appropriation of the sum which went to the credit of the mortgage was in discharge 
-of the liability of'the mortgagee, that is, the plaintiff-decree-holder, which liability 
-has become fastened on him by his having purchased the equity of redemption. 
-It is neither a payment by the appellants, nor an appropriation on their behalf 
nor a discharge of any liability of theirs, since by the sale of the said item, the appel- 
\lants’ liability to contribute to the mortgage debt had ceased, and the liability 
being attached to the property item (1), the plaintiff-decree-holder alone has therefore 
become liable. The legal effect of the purchase by the mortgagee of the equity of 
‘redemption in a part of the mortgaged properties is to discharge that portion of the 
-mortgage which was chargeable on the part of the mortgaged property that has 
‘been purchased and though it would operate as a partial discharge of the mort- 
-gage debt, the point that has to be considered here is not whether the mortgage has 
tbecome discharged partially, but whether that discharge is as the result of a payment 
.made by the debtors. 


Reliance was placed on the judgment of Patanjali Sastri, J., in Poovachettiar 
~v. Kavandappa Goundan', in. support of the appellants’ contention. But the facts of 
‘that case are entirely different from the one which I am now considering. In that 

case, the plaintiff-mortgagee purchased part of the hypotheca in pro tanto discharge 
‘of the debt. It was held that as a result of the sale, there is a reduction of the debt 
by transfer of a portion of the hypotheta to the creditor himself, and the balance 
remaining due is the same old debt reduced by a payment. If, even in the present 
case, instead of the plaintiff-decree-holder purchasing the equity of redemption in a 
Court auction for a consideration of Rs. 1,140 which went in payment of the money 
‘decree in O. S. No. 458 of 1938, he directly purchased the said item of mortgaged 
“property from the appellants, it being agreed that the sale price of such property 
is to be appropriated towards the mortgage debt, then, notwithstanding that an 
.actual payment is not made by the agriculturists the property having been sold 
.in pro tanto discharge of the debt, it must be deemed to be a payment and the agri- 
-culturist can rely on such a payment as payment under section 8, clause 2 of the Act. 
By the sale by the mortgagor to the mortgagee of a part of the hypotheca the sale 


“proceeds being appropriated towards the mortgage-debt, the mortgagor must be 


deemed to have made a payment towards the debt, though the payment may not 
‘be in cash but by a transfer of a portion of the mortgaged property. There, the 


- debtor was transferring to the creditor a property in partial discharge of the liability 


„and as such it can be held to be a payment under section 8, clause (2) of the Act. 

But as already pointed out, in the present case, the debtors having ceased to have . 
.any interest in the property, any reduction of the liability under the mortgage by 

appropriation ofthe rateable value fixed under section 82 of the Transfer of 

Property Act would not enure to the benefit of the mortgagors as the property no 

‘longer belonged to them. I am therefore of the view that the sum of 

Rs. 3,367-3-0 appropriated towards the mortgage liability is not a payment within 

ithe meaning of section 8, clause (2) of the Act. 








I. (1944) 2 M.L.J. 140. 
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In the result, the appeal is dismissed with costs. 


C. M. A. No. 495 of 1951.—This is an appeal against the order dismissing 
an application under section 20 of Madras Act IV of 1938. In view of the orders 
passed in the application under section 19, go orders are necessary in this appeal. 
‘This appeal also will stand dismissed. But there will be no order as to costs. 


K.S. — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI. 


Parakkandiyil Kutti and another $ . .. Appellanis* 
a 
Kakkat Kunhammad and others .. Respondents. 
Practice and procedure—Suits for partition—Rule as to inclusion of all divisible properties-—Exceptions to, 


The rule that partition suits should embrace all the joint family properties is neither arbitrary 
mor technical and is founded on sound and weighty reasons. But this is the general rule and there are 
several exceptions which are equally well recognised. There cannot be a rigid rule requiring the 
dismissal of every type of suit for partition which does not embrace all the joint family properties. 

Appeal against the decree of the District Court, North Malabar, in A. S. No. 
516 of 1948, preferred against the decree of the Court of the District Munsiff of 
Badagara in O.S. No. 463 of 1947. 


S. Venkatachala Sastri for Appellants. 
C. K. Visvanatha Aiyar for Respondent. 


The Court delivered the following 

Jupement.—This is a second appeal which has been preferred against the 
decree and judgment of the learned District Judge of North Malabar in A. S. No. 
516 of 1948, confirming the decree and judgment of the learned District Munsiff 
of Badagara in O. S. No. 463 of 1947. 

The facts of this case lie in a brief compass and are undisputed. The plaint 
property and other properties belonged to one Moosa. The plaintiffs and the 
Ist defendant are the heirs of that Moosa. The plaint property has been demised 
on Kanom by one of the heirs of Moosa to the rst defendant the mother of the 
plaintiff. This family has admittedly other properties besides this plaint property. 
It is in these circumstances that this suit has been filed by the plaintiffs for partition 
and allotment of 371/1728 share to each of the plaintiffs together with proportionate 
mesne profits. 


The point taken by the appellants before us in both the Courts was that the 
suit was barred by being one for partial partition on the accepted facts set out 
above. 

Both the Courts came to the conclusion that in the circumstances of the case 
the suit was not barred as bad for partial partition. 


The rule that suits should not be filed for partial partition is a rule as pointed 
‘out by Ramesam, J., in Kandaswami Goundan v. Venkatarama Goundan}, for the pro- 
tection of the joint family against being harassed by multiplicity of suits at the 
instance of alienees from recalcitrant members. They can waive the benefit of it 
and they can bring a suit to separate themselves from the undesirable stranger. 
‘The general rule is that in a suit for partition between coparceners, all joint family 
properties should be included. Rajendra v, Brojendra®, Hemanthakumar v. Satish- 
chandra,® Sitaram v. Narayan*, Moti v. Amarchand®, Latchmi Narain v. Fankidas®, Puru- 
shottam v. Atmaram”. ‘This rule however has not bein erected into a set rule as the 





* S. A. No. 2303 of 1950. 26th February, 1953. 
1. (1933) 65 M.L.J. 696. 5. ALR. 1933 Bom. 121. 
2. ALR. 1923 Cal. 501. 6. (1901) ILL.R. 23 All. 216. 
3. ALR. 1941 Cal. 695. 7. (1899) I.L.R. 23 Bom. 598 
4. ALR. 1943 Bom. 216. 
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second appellant before us wants namely that whatever may be‘the circumstances 
suits for partial partition are bad. On the other hand, there are a large number of” 
decisions which lay down that circumstances may justify such a suit for partial 
partition in Haridas v. Pran Nath}, Ganpat v. Annaji®, Kristiah v. Narasimham®, Rangappa 
v. Narasimha Sastri*, Subbiah v. Venkate®warlu®, Subbarayudu v. Ramaniah®, Delosingh v.. 
Jagdip Singh’. I may add that the entire case-law regarding partial partition. 
has been reviewed in Rajendra v. Brojendra®, and for a lucid discussion of this thorny 
topic see Sri N. R. Raghavachariar’s ‘ Hindu Law,’ page 411. ‘ 

To descend from the general to the particular in Jburamsa Rowthanv. Theruvenkata- 
samt Naick®, a Full Bench of this High Gourt held that when certain items of family 
properties are conveyed by one of two coparceners of a Hindu family to a stranger 
for purposes not binding on the family, the alienee from the other coparcener of 
his share in the said properties may, without instituting a general suit for partition. 
of the entire family property, maintain an action for the partition of his share in. the 
said items. ‘This decision has been cited with approval in Kandaswami Goundan v. 
Venkatarama Goundan"®, referred to above. In Moidin Kutti v. Mariamumma1', a Bench 
of this Court has held that in the case of Mahomedans, the co-heirs are only tenants- 
in-common there being no joint family in the Hindu Law sense of the term and that. 
in the case of co-owners or tenants-in-common, the rule against partial partition is 
not so rigid as in the case of coparceners, and partial partition may be allowed 
if there is not much inconvenience to the other sharers, and if the plaintiffs will. 
otherwise be left without a remedy. The learned Judges have referred to a number 
of decisions of other High Courts and have finally pointed out that it is then merely 
a rule of processual law. Similarly in Pakkiri Kanni v. Haji Mohammad Manjoor 
Sahib12, it was held that a suit for partition of common properties, and not joint 
properties is not liable to be dismissed on the ground that the suit did not include 
all the common properties available for partition. The learned Judges further 
pointed out: 

“It is true that in Mohamed Fuzlu Rahman Chowdhury v. Mohamed Fayzur Rahman Chowdhury18, 
Moideensa Rowthen v. Mahammad Kasim Rowthen4* and Moidin Kutti v. Mariamumma an opinion was. 
expressed against the expediency of suits for partition of common property, in which the whole of 
the property available for partition was not included. But we have not been shown any decision 
that such suits are actually unsustainable and we are not prepared to hold that they are so. It is, we: 
may point out, always open to the defendant in such a case as the present, if he thinks himself 
prejudiced by the exclusion of any property, himself to bring a suit in respect of it and have it tried. 
with the suit already pending.” é 
Thus to sum up : the rule that a partition suit should embrace all the joint family 
property is neither arbitrary nor technical and is founded on sound and weighty 
reasons. But for its being recognised and firmly applied, multiplicity of litigation. 
would be the inevitable result, with suits for partition instituted in fragments and the 
jurisdiction of the trial Court and the forum of appeal materially altered. The 
rule further ensures a just partition, as otherwise parties might be greatly prejudiced 
as regards equitable distribution, retention of possession, liability for improvements: 
and adjustment of accounts. But this is the general rule and there are several 
exceptions which are equally well recognised. Therefore we cannot erect a rigid 
rule demanding the dismis8al of every type of suits for partition which do not embrace 
all the joint family properties. The instant case constitutes one such well-recognised. 
exception. 

In the circumstances of this case, both the Courts were justified in holding that 
there should be this departure from this general rule against maintainability of the 
suit for partial partition. Both the Courts have found that the appellants will not 





1. (1886) I.L.R. 12 Cal. 566. 9. (1910) 20 M.L.J. 743: I.L.R. 34 Mad. 269- 
2. (1898) LL.R. 23 Bom. 144. (F.B.). 
3. (1900) 10 M.L.J. 141: I.L.R. 23 Mad. 10. (1933) 65 M.L.J. 696. 
608. It. (1921) 41 M.L.J. 457: 14 L.W. 502. 
4. 3 Mys. 44. 12, (1923) 45 M.L.J. 321: I.L.R. 46 Mad. 
5. (1948) 1 M.L.J. 478 844 
6. (1948) 2 M.L.J. 18: 13. (1911) 15 G.W.N. 677 
7. ALR. 1948 Pat. 317. 14. (1915) 28 I.C. 895. 
8. A.I.R. 1923 Cal. 501. 
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‘be put to any inconvenience and certainly will not be deprived of any right to 
institute a suit of their own. Therefore, I am bound by this finding of fact that 
‘no inconvenience will be caused to the defendants and it will be open to the defend- 
ants to institute a suit of thvir own wherein all the reliefs they may have can be 
‘worked out. e 


‘Fhere are no grounds to interfere and this second appeal is dismissed with costs. 
R.M. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Jusrıce RAMASWAMI. 
Kanakkasseril Kaliani Amma’s daughter third tavazhi Karna- 


vanstri Pappikutty .. Appellant* 
; j$ 
Kanakkasseril second tavazhi tarwad karnavan and manager 
Sankunni Nayar and others .. Respondents. 


Malabar Law—Karnavan—Dual capacities of—Community of property—If necessary to continue the 
«relationship of karnavan and anandravan. ` ; 


Even though the members of a tarwad may divide all the property, they still continue karnavan 
and anandravan. For purposes of pollution, for the performance of funeral ceremonies, for purposes 
„of succession the relationship is recognised to subsist. “Therefore such relationship will continue to be 
‘the source of obligations, social and religious, and can subsist between persons without any community 
of property. In other words the karnavan has two capacities—a temporal and a spiritual one. In 
the former he is the manager of the family properties, maintains the junior members, represents the 
“tarwad transactions with strangers, etc. In his latter capacity he presides at the ceremonies and 
performs all the religious duties which are incumbent on him. A stranger cannot supplant him in 
‘this latter office. 


Appeal against the decree of the Court of the Subordinate Judge, Ottapalam, 
‘m A. S. No. 100 of 1948, preferred against the decree of the Court of the District 
-Munsiff, Chowghat, in O. S. No. 11 of 1947. 


M. K. Nambiar for Appellant. 
D. A. Krishna Variar for Respondents. 
The Court delivered the following 


. Jopcment.—This is a second appeab which has been preferred against the 
decree and judgment of the learned Subordinate Judge of Ottapalam, in A. S. No. 
100 of 1948, confirming the decree and judgment of the learned District Munsiff 
-of Chowghat in O. S. No. 11 of 1947. 


The facts are: The plaintiff and defendants 1 to 15 are members of one 
“Kanakkasseril tarwad. In a partition in the tarwad evidenced by Ex. A-1 dated 
:26th August, 1935, the tarwad properties were put in possession of various ta- 
-vazhis. The plaintiff is a member and karnavathi of the third tavazhi. Defendants 

1 to 12 form members of the second tavazhi while defendants 13, 14 and 15 each 
represent one unit. According to the terms of the ERAEN (paragraphs 3 to 
‘6) certain items scheduled as I schedule which are the plaint items, are set apart in 
-common to be kept in possession by the second tavazhi under certain conditions. 
"The conditions are that the second tavazhi has to, from out of the income of these 
atems, pay Rs. 25-8-0 to the then karnavans ten days before the due date of the 
performance of certain ceremonies. The ceremonies are also detailed in the I 
‘schedule. They include the Thiruvathira Oottu in the Kazhuvilangu temple, 
Dharmadeva Pooja, Sankrama Pooja and Pooja in the serpent grove and also 
‘three ‘ srardhas” of three deceased karnavans of the tarwad. The total expenses 
«of all these ceremonies is fixed at Rs. 25-8-o and the expenses for each is also given 
in the I schedule and these amounts have to be paid ten days before the cere- 
-monies, to the karnavans. The karnavans have to perform the ceremonies and all 
the members are entitled to be present and witness the ceremonies. The other 
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conditions are that none of the trees in the I Schedule be cut, sold or damaged. 
by the second tavazhi. The last condition is that the I schedule properties must. 
not be transferred possession of by the tavazhi. The plaintiff complains that 
all the three conditions laid down in Ex. A-1 have been violated by the tavazhi 
and that consequently she is entitled tg recover possession as one of the members of 
the tarwad. If it is found that there has been a breach of the conditions there is. 
no doubt that the plaintiff can get possession as per the terms of Ex. A-1. Defend- 
ants 1 to 5 deny that any breach has been committed by them, their contention 
being that they themselves have performed all the ceremonies under the directions. 
of the karnavans, that they have not cut, damaged or sold any trees, and that no. 
possession has been transferred to them. 


Both the lower Courts have held that there has been no breach of the con- 
ditions in the partition-deed which made the defendants liable to surrender pos- 
session of the suit properties and hence this second appeal by the defeated plaintiff. 


It is contended by the learned advocate for the appellant Mr. Nambiar that 
there is no compliance with the terms of the partition-deed and the trust created. 
therein in regard to the performance of these ceremonies, if the sum of Rs, 25-8-o: 
is not paid over to the karnavan or in the event of his being a pauper to the senior- 
most solvent anandravan ten days before the ceremonies and ensuring that these 
ceremonies are performed and that it is no answer to say that on account of the 
disruption of the tarwad there is no karnavan as such to be entrusted with the due 
performance of these ceremonies. In my opinion, both these contentions are 
correct and I shall deal with them in the next succeeding paragraphs. 


There can be no doubt that under the relevant document, ziz., the partition- 
deed, a trust has been created in regard to the performance of these religious cere- 
monies and the second tavazhi has been made the trustees thereunder. The 
trustees have got a right to be in possession of the plaint properties included in the 
I schedule to the partition-deed without powers of alienation and impairing 
the estate and realise the income and devote only an amount of Rs. 25-8-0 towards. 
the performance of these ceremonies. They are under an obligation to pay Rs. 25-8-0 
every year to the karnavan ten days before the date of the ceremonies and in the 
event of the karnavan becoming an insolvent pay over to the next seniormost member- 
of the common tarwad who was to perform the ceremonies. The makers of this. 
trust, apparently well conversant with the ways of their own tarwad karnavan and 
seniormost anandravan in regard to the paramount performance of these cere- 
monies for the spiritual welfare of the entire family and their well-being by securing: 
the blessings of Providence, have finally inserted a condition that in case the persons. 
to whom the amount is paid pocketed the amount and did not perform the cere- 
monies the second tavazhi was to perform the ceremonies and recoup themselves. 
out of the trust properties. The learned Subordinate Judge seems to have felt. 
difficulty as to how the second tavazhi after paying the money and when the 
ceremonies are not performed, could recover the amount from the trust and perform. 
the ceremonies themselves. I may dispose of this difficulty, which is more imaginary 
than real, because the unterlying intention of the makers of the trust was that the 
ceremonies must be performed and that even if they are not performed after the 
karnavan or the seniormost anandravan is paid over the amount the trustees should 
perform and recompense themselves from the trust property which is not their 
exclusive property but the common property of the tarwad which was not divided 
and had been set apart for this purpose and entrusted to the second tavazhi. The- 
learned Subordinate Judge has also overlooked that if the money is paid over to. 
the karnavan of the seniormost anandravan and he did not perform the ceremoniées,. 
they need not be selected for the ensuing years because under the terms of the docu-. 
ment it is only the solvent karnavan or the solvent anandravan who could do it. 
and the fact that the money had been pocketed and not expended would be a clear- 
case of not being solvent and the next eligible man has got to be selected for this. 
purpose and which may include this very second tavazhi, provided there is a senior- 
most anandravan there. Therefore, if the second tavazhi had performed the- 
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ceremonies without reference to the karnavan or the seniormost anandravan they 
would certainly not have complied with the terms of this partition-deed creating 
a trust. 


The learned advocate, Mr. Nambiar, has properly pointed out that it is no: 
answer for the respondents to say that on account of the disruption of the tarwad 
there was no karnavan as such for money being paid over. In advancing this 
contention the respondents overlook the position occupied, and the spiritual duties 
discharged, by a karnavan and which have been well pointed out in Kenath Puthen: 
Vittil Tavazhi v. Narayanan}, as follows : 

“ A karnavan in Malabar is the senior male member of a group of persons, all of them tracing, 
their descent in the female line from a common female ancestor owning joint property under the absolute 
control and management of the karnavan. This group form a Marumakkatayam tarwad. In this. 
tarwad a mother and her descendants in the female line, by themselves, constitute a tavazhi, ie. the 
line of a single mother. But this term is usually applied to any branch of a tarwad in separate pos- 
session of a portion of a joint family property holding it thus for convenience of enjoyment. The term 
is also occasionally applied to such a branch even when there is a severence of interest and the main 
tarwad loses or is deprived of all interest in the property in the possession of this branch or tavazhi. 
and the latter has really developed into a tarwad by itself. See Valia Kaimal v. Velluthadatha Shamu®.. 
While the senior male member in a tarwad is the karnavan of all the members in the tarwad and hence 
is called the karnavan of the tarwad,every member is the karnavan of his junior in age and anandravan 
of those senior to him in the tarwad, the terms karnavan and anandravan being correlative.. 
Every member is thus a karnavan or anandravan of every other member in the tarwad. A tarwad. 
may be split into various branches, each branch holding its own property without community in the: 
property held by another’ branch. When such division has taken place each branch or tavazhi, . 
forms so far as courts are concerned a separate tarwad by itself—the senior male of each branch is 
treated in law as the karnavan of that tarwad. As pointed out by Mr. Justice Holloway in Eramba-- 
palli Korapen Nayar y. Erambapalli Chenen Nayar*, in popular language all the members of the separated 
branches still belong to the same tarwad, but ‘in the only sense with which Courts of Justice are: 
concerned, they do not.’ The result is that the members of the original or larger tarwad continue: 
to treat one another as karnavan and anandravans, though there may be no community of property 
between them and they do not strictly at any rate, as Mr. Justice Holloway correctly points out, in 
a Court of law belong to one tarwad. To put it briefly, even though the members of a tarwad may 
divide all the property, they still continue karnavan and anandravan. For purposes of pollution,. 
for e performance ọf funeral ceremonies, for purposes of succession the relationship is recognised 
to subsist. 


Therefore, such relationship will continue to be the source of obligations, socia}, 
and religious, and can subsist between persons without any community of property. 
In other words, as pointed out in Krishnan Kidavu v. Raman, the karnavan has two 
capacities—a temporal and a spiritual one.* In the former he is the manager of the- 
family properties, maintains the junior members, represents the. tarwad in trans- 
actions with strangers, etc. In his latter capacity he presides at the ceremonies 
and performs all the religious duties which are incumbent on him. A stranger 
cannot supplant him in this latter office. 


If the matter had really stood thus, there would have been much substance in 
the contentions of the learned advocate Mr. Nambiar. But the finding of facts. 
by both the lower courts is that the ceremonies were being performed by the second 
tavazhi under the express delegation of the karnavan. This the karnavan is. 
entitled to do because the performance of the ceremonies in this case is not such 
that it cannot be delegated to a member of the family. It consists of three Srardhas, 
a Thiruvathira Oottu, a Sankrama Pooja, a Dharmadeva Pooja and a Serpent 
Pooja. The Srardhas have to be performed only by the members of the tarwad 
under instructions from the Purohit. The Srardhas which have to be performed 
are Srardhas of three deceased karnavans. The plaintiff’s husband, P.W. 1, states. 
that any member of the tarwad can perform the Srardhas of deceased karnavans. 
ordinarily. The remaining ceremonies are to be performed by the priests in the- 
presence of the tarwad members. In these circumstances the learned District 
Munsiff, Mr. Balakrishna Menon, has pointed out: 
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“Tt is well known that when a karnavan of the tarwad is not able to perform a Srardha on 
account of old age, any male member can take his place and get through it. Similarly, for a pooja 
if the karnavan is not able to go to the temple for unavoidable reasons and when one member of the 
tarwad is present on behalf of the karnavan, it cannot be said that that pooja has not been correctly 
performed.” . 

The learned Subordinate Judge® Mr. Chandu Menon, concurred and pointed 
‘out : ° 

“ These circumstances also will show that there was no special religious significance in the 

karnavan himself performing the Srardhas or the ceremonies.” 


These opinions of two Jearned Malayalee Judges who are themselves members 
. -of tarwads well acquainted with the cystoms of the country are entitled to weight. 
Therefore, there has been compliance with the terms of the partition-deed by the 
‘performance of these ceremonies by the second tavazhi under the express delegation 
of the karnavan. 


The learned advocate for the appellant did not raise any other point. In the 
result, the decree and judgment of the lower appellate court which are correct have 
got to be affirmed and this second appeal is dismissed but in the circumstances of the 
‘case without costs. No leave. 


R.M. a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAMASWAMI. 


Muthyala Lakshminarayana .. Appellant.* 
Madras Estates Land Act (J of 1908)—Sub-tenant—When can acquire right of occupancy. 


Unlike the Bengal Tenancy Act, the Madras Estates Land Act does not recognise the acquisition 

-of occupancy rights by sub-lessee tenants. But a sub-lessee or sub-tenant from a ryot can by custom 
«or usage acquire occupancy rights. 

Appeal against the decree of the court of the Subordinate Judge, Vizagapatam, 

in A.S: No. 45 of 1952, preferred against the decree of the Court of the District 


Munsif, Vizagapatam, in O.S. No. 101 of 1951. 
K. P. Ramakrishna Aiyar for Appellant. 
The Court delivered the following 


Jupcment.—This is a second appeal which is sought to be preferred against 
the decree and judgment of the learned Subordinate Judge of Vizagapatam in A.S. 
No. 45 of 1952 confirming the decree and judgment of the learned District Munsif 
of Vizagapatam, in O.S. No. ror of 1951. 


O.S. No. 1or of 1951 was tried along with two other suits, O.S. Nos. 102 
and 103 of 1951 and a common judgment was delivered. The plaintiffs in all these 
suits were the same and the first defendant in all these suits was different. But the 
controversies between the plaintiffs and these defendants were the same and were 
in regard to three parcels of land situated within the municipal limits of Vizagapatam 
town. The first defendgnt in O.S. No. 101 of 1951 preferred an appeal in A.S. 
No. 45 of 1952 and we are not concerned with the first defendant in the other two 
suits. l 


The case for the plaintiffs in regard to these lands situated as just now 
mentioned inside the Vizagapatam Municipality and which are being enjoyed 
as residential sites and on which sheds have been put up is as follows : The lands 
along with other lands originally belonged to Ankitham people. One branch of 
Ankitham people gave permanent cowle of their share of lands, of which the suit 
sites form part, to Eluru Appalaswami, Polamuru Chellayya, Dandu Atchanna and 
Duvvapu Pathanns by registered document, dated 11th July, 1888, registration 
extract of which is Ex. A-7, while the second branch of Ankitham people gave 
a similar permanent cowle of their share to others under Exhibit A-13. Eluru 
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Appalaswami sold his share in Exhibit A-7 to Dandu Atchanna, his co-sharer, by 
registered sale deed, dated 13th July, rgo1, Exhibit A-r1. Polamuru Chellayya 
sold the share got by him under Exhibit A-7 to Chilla Appalaswami under registered 
sale deed, dated 2nd April, 1901, Exhibit A-g. Dandu Achanna sold his interest 
in the property covered by Exhibit A-7 to Ghilla Appalaswami by registered sale, 
‘deed, sdated 20th April, rgor Exhibit A-12. Duvvapu Pothanna sold his share 
under Exhibit A-7 to Chilla Appalaswami by registered sale deed, dated 2nd April, 
1901, Exhibit A-1o. Chilla Appalaswami sold the lands acquired by him under 
the sale deeds mentioned above to Messrs. Rednam Venkata Krishna Rao and 
‘Gurunatha and Jonalagadda Appanna Pantulu under registered sale deed, dated 
12th March, 1919, Exhibit A-8. At the partition between the three sharers the 
suit sites fell to the share of the plaintiffs in these suits, and this is admitted by D.W. 2. 
The site was managed by Sri Rednam Venkata Krishnarao during his lifetime 
and later by his son Sri Rednam Dharmarao, the second defendant. During 
the aforesaid management, defendants were inducted into possession of the sites, 
first-defendant’s mother having executed a kadapa dated 15th June, 1940. The 
site in question was required by the lessee for residential purposes ; but however 
‘as printed agricultural leases were readily available, the kadapa was obtained on a 
printed form describing the site as “ nivesanam ” with a condition that it should 
be vacated with 15 days’ notice. After the expiry of the lease, the lessee continued 
in possession as tenant holding over, paying yearly rent from time to time. The 
first defendant held possession of the site as tenant after her mother’s death, paying 
rent therefor to the lessor. Later she defaulted in the payment of rent. 


The contention of the present appellant Muthyala Lakshminarayana, 
wife of Sankarayya, 50 years, trader and residing at Vizagapatam is that she was 
inducted into possession of the present suit site by Chilla Appalaswami, that Chilla 
Appalaswami conferred occupancy rights and that this appellant had been culti- 
vating the suit lands. Then there was a great storm which is now admitted to be 
the cyclone of 1925 and this site became unfit for cultivation. Then this lessee 
constructed a residential shed and has not been cultivating the land and has been 
continuing to pay the rents. This is one stage. The second stage is stated to be 
that when Sri Rednam Venkata Krishna Rao Naidu started managing these pro- 
perties he told this appellant that she might continue on the suit site with permanent 
tenancy rights and that this appellant has bgen paying the rents occupying the site 
in-the residential shed. Therefore the plaintiffs are not: entitled to evict this 
permanent occupancy tenant and secondly, that the House Rent Controller alone 
has jurisdiction to order eviction. 


Therefore, the two points which arose, for consideration in the lower courts 
were whether the appellant first defendant had acquired permanent rights of occu- 
pancy either under the Madras Estates Land Act or by means of a grant from Chilla 
Appalaswami and Rednam people and secondly, whether the suit for eviction is 
barred by the Madras Buildings (Lease and Rent Control) Act, 1946. 


Both the courts below came to the conclusion on the facts that the first, 
defendant appellant is not a permanent occupancy tenant either under the Madras 
Estates Land Act or by means of a grant and that:the Madras Buildings (Lease 
and Rent Control) Act has no application to this case. The suit of the plaintiffs 
was'decreed and time was given for vacating the property. 


i I find that on the facts both the lower courts came to the correct conclusion 
that the first defendant appellant has not made out the permanent occupancy rights 
set up by her either under the Madras Estates Land Act or by grant. 


Taking the case put forward under Madras Estates Land Act, first of all, 
on the facts it has not been shown that this area forms part of an estate to which 
the Estates Land Act is applicable. Secondly, in order to acquire occupancy 
rights the land in which the right is claimed should be ryoti land. Land fit for 
pasturing cattle and not for ploughing and raising crops is not ryoti land: Raja of 
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Venkatagri v. Ayyappa Reddi!. Where for great many years lands have not been 
cultivated, the onus of proving that the lands are cultivable is on the person contend- 
ing that they are ryoti lands, that is to say, cultivable lands. Maharaja of Venkatagiri 
v. Rami Reddi?. Saline grazing ground which has been enjoyed as pasture land for 
many years is not cultivable land : Weshayya v. Rajah of Pithapuram®, The mere 
fact that lands may have:been occasionally cultivable with some-dry crops will not 
make any difference. Waste lands usually submerged in water in the rainy season, 
though actually cultivated in a few years were held to be not ryoti lands: Subbayya 
v. Sree Raja Venkataramiah Apparao Bahadur*. Where ryoti land is defined as culti- 
vable land, it means land permanently cultivable for all practicable purposes and 
not land which might be occasionally cultivated. It means land that is ordinarily 
and usually cultivated and does not refer to waste land even though waste land can 
at times be cultivated with labour and expenditure of money. Though lands were 
actually cultivated in the remote past but used for building purposes at the time 
of the passing of the Act'in 1908, and since then, such lands will not be presumed 
to be ryoti lands: Thirumalai Tirupati Devastanam Committee v. Komarappa Mudali®.. 
But since lands have been proved to have been cultivated at the time of the passing 
of the Act or at some time while the Act had been in force, whatever the actual 
use to which a ryot may put a land to, the land continues to be ryoti land, so long. 
as he continues to have the right to use it for agricultural purposes : Appalaswamz 
v. Rajah of Vizianagaram’. In the instant case the land has ceased to be cultivable: 
long ago, even if at any time it had been cultivated and concerning which both the 
courts found no substantial evidence and in fact the case for the appllant herself 
is that her occupation of the land has been by putting up a residential shed and that 
she cannot be evicted therefrom except under the Madras Buildings (Lease and Rent. 
Control) Act. Thirdly, the Estates Land Act has no application whatsoever to a. 
Lopayakari or sub-lessee tenant like the defendant appellant. The reason is the 
possession of the sub-lessee must be treated as the possession of the Kudivaram 
tenant himself: Jn re K. Pothuraju”. The possession of the respondent has clearly 
been found to be that of a lessee from the Ankitham people under the per- 
manent cowle Exhibit A-7. The position of the appellant is that of an under- 
lessee. Under section 19 of the of the Madras Estates Land Act there can be no 
acquisition of occupancy rights by these Lopayakari tenants under this Act. Section 
19 states : i 

“ Except as otherwise specially provided in*this Act, the relations between a ryot and his tenants, 
or between a Jandholder and a tenant of his private land, and the rights of any other owners of land, 
are not regulated by the provisions of this Act.” 


In other words, unlike the Bengal Tenancy Act, the Madras Estates Land Act 
does not recognise the acquisition of occupancy rights by these sub-lessee tenants. 
In fact this has been considered as a blemish by Sri V. Vedantachari in his Madras. 
Estates Land Act, Vol. I at page 187 and he has hoped that when legislation was 
next taken up, this would require consideration. The legislature has however 
simplified this problem by abolishing the estates. Therefore, in any event this 
appellant could not acqwire occupancy rights under the Madras Estates Land Act. 


It is true that a sub-tenant or a sub-lessee from a ryot could not acquire a right 
of occupancy ; but he can do so, by custom or usage or by grant: Rajah Peary 
Mohunv. Badal Chunder Bagdi®. In this case no custom or usage is set up. But on the 
other hand, the case for the appellant is a specific grant both by Chilla Appalaswami 
in the first and second instances. In regard to the lease, if it is expressly granted to 
be in perpetuity, no difficulty arises ; but when nothing is known about its duration, 
certain presumptions are called into aid to determine it. In regard to the express 
grant in perpetuity, there is no evidence worth mentioning as found by both the 
courts below. There was no averment with regard to the tenure of these sites in 
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the written statement and the kist receipts granted to the mother of the appellant 
and to the appellant respectively throw no further light on this matter. And apart 
from this, there is no other documentary evidence in regard to the tenancy on behalf 
«of the appellant. Therefore, we have to rely practically upon the oral evidence 
in this case and the oral evidence did not advance the case of the appellant any 
furthers The evidence of D.W. 2 that she and her mother put up residential house 
with the advice and consent of the lessors is an interested statement uncorroborated 
by other independent evidence. The first defendant in O.S. No. 103 of 1951 
examined as D.W. 4 did not put forward any such advice and consent of the lessors. 
Therefore, we have to find out whether we can infer permanent tenancy from 
long possession and unvarying rent. But wh€re the origin of the tenancy is known 
as in this case, mere possession, however long will not confer a permanent right and 
in such cases it is not for the landlord to explain.the possession but for the tenant 
to show that his holding leads to inference of the permanent tenure _ : Vasudeva 
Patrudu v. The Zamindar of Salur1, Srinivasa Chetti v. Nanjunda Chetti? ; Thiagaraja ve 
Giyana Sambanda Pandara Sannadhi® ; Linga Reddi v. Venkatakrishna Row! ; Bai Ganga 
v. Dullabh Parag® ; Endar Lala v. Lallu Harit ; Narayan Visaji v. Lakshman Bapuji? ; 
Narayan Bhat v. Daolata? ; ; Kalidas Laldas v. Bhaiji Narayan?, Secretary of State v. 
Luchmeswar Singh*?. Permanent tenancy may also be inferred when the tenancy 
is made for building purposes ; but the mere fact that a lease of land is made for 
dwelling purposes does not make it permanent, unless there is something to show 
that the building was intended to be or was in fact a masonary building : Barada 
Prosad v. Prasanna: Kumar}. Here the structure: put up isa shed. Other pieces of 
evidence showing permanency like transfer of the tenant’s interest to the knowledge 
of the landlord by selling, mortgaging, partitioning or receiving compensation for 
lands acquired by Government or subsequent conduct of the parties showing with 
reasonable certainty that the grant was intended to be perpetual by evidence of long 
and uninterrupted enjoyment effecting of valuable improvements and descent from 
father to son or by other evidence to that effect, have been absent in this case. Rajaram 
v. Narasinga’*; Foulkes v. Muthuswami Goundan?? ; Foulkes v. Rajaratna Mudali*4 ; 
Viswanatha Row.v. Chinnakolandai Nainar1®, Palaniandi Malavarayan v. Vadamalai Oda- 
pant’ ; Audi Thevan v. Palani Thevan*’; Sivaprakasa Pandara Sannadhi v. Veerama Reddi? 8. 
On the other hand, the plaintiffs have shown that the evidence of D.Ws. 2 and 4 
that the Chilla people admitted them into possession is false and that they got into 
possession only through Sri Rednam Venkata, Krishna Rao, the paternal uncle of the 
plaintiffs. The case for the defendants was that Sri Rednam Venkata Krishna 
Rao gave in writing that he would give these sites with permanent occupancy 
rights and that it was an unregistered instrument. But apart from the fact that there 
can be no grant of permanent occupacy rights by parcels or by unregistered docu- 
ment, even this alleged unregistered document is not forthcoming because the 
convenient explanation put forward for the absence of any documentary evidence 
was that they were all lost in the cyclone, though curiously enough two of the receipts 
produced by D.W. 2 relate to the years 1921 and 1924. Why should the great 
storm take away the material documents which whould prove the case of this 
appellant that she was inducted into possession by Chillæ Appaswami and then 
raised this structure with the help and encouragement of Sri Rednam Venkata 
Krishna Rao, and leave only these two receipts ? There can be no doubt, as pointed 
by-the learned District Munsif, that this story of the storm carrying away all the 
important papers has been invented to explain the otherwise inexplicable version 
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of the defendant appellant. In short it has not been shown that the appellant 
defendant has acquired occupancy rights by grant. 


Both the courts have found that the Madras Buildings (Lease and Rent 
Control) Act has no application to this case because the lease was in respect of a“ 
vacant site and not in respect of a resi@ential house or hut and secondly it is now well 
settled that a decree in ejectment can be passed by the civil court and all that the 
Madras Buildings (Lease and Rent Control) Act ensures is that during the sub- 
sistence of that Act the civil court cannot execute the decree but the landlord wilt 
have to take appropriate steps under the provisions of the said Act. There is no 
taking away of the jurisdiction of the givil court but only imposition of restrictions 
in regard to the mode of execution ; Muhamadunny v. Unnirit and Madhavakurup 
v. Muhammad Sukhi®. 

In the result, both the lower courts on adequate and acceptable evidence 
have found that the defendant appellant has not acquired permanent occupancy 
rights and that the Madras Buildings (Lease and Rent Control) Act has no appli- 
cation. to this case. 


There is no point of law in this second appeal. It is dismissed. 
R.M. . l — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Insolvency Jurisdiction.) 
PRESENT :—MR. Justice PANCHAPAKESA AYYAR. 
(In Chambers) 
In the matter of A. P. Subramania Mudaliar, Insolvent. 
The Official Assignee of Madras .. Applicant.* 
v. 

A. P. Subramania Mudaliar and others .. Respondents. 


Presidency Towns Insolvency Act (III of 1909) (as amended by Act LI of 1950), section 53—Scope— 
Attachment and interim prohibitory order before admission of Insolvency petition—If confers any preferential 
right on the attaching creditor. i 

An attaching creditor is not in the position of a secured creditor and the fact of his attachment 
would not prevail against the Official assignee’s rights in the insolvency of the debtor as the assets- 
had not been realised in the course of the execution by sale or otherwise. The creditor cannot rely 
on an interim prohibitory order passed before the admission of the insolvency petition as even that 
would not amount to realisation of the assets, but only to an attempt to realise the assets. Accord- 
ingly the attaching creditor is in no better position than any other ordinary creditor. (Case-law 
discussed.) i 

Official Assignee in person as Applicant. 

M. K. Harihara Aiyar for Respondents., 

The Court made the following 

Orver.—This is a petition by the Official Assignee, Madras, for orders declaring 
that the second and third respondents have no manner of right to the amount 
Rs. 3,219-8-0, deposited in C.S. No. 132 of 1952, on the file of this Court, and that 
the applicant alone is entitled to the same, and for an order permitting the applicant 
to draw out the said amount of Rs. 3,219-8-0. 

The facts were briefly these : The Official Assignee is in charge of the properties 
of the insolvent, and the insolvency petition was admitted on 12th December, 1952. 
The third respondent filed O.S. No. 662 of 1952 against the insolvent and obtained: 
attachment before judgment of a house of the insolvent (who had not becomefan 
insolvent by then) subject to a mortgage. He got a decree in that suit, for Rs. 9,265 
or so, on 23rd July, 1952, and the interim attachment was made absolute on 23rd 
July, 1952. At the instance of the mortgagee of the house, the auctioneers, Murray 
& Co., sold the house. After discharging the mortgagee’s dues, a balance of 
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Rs. 3,219-8-0 remained. The second respondent filed C.S. No. 139 of 1952 on the 
file of this Court against the insolvent for dissolution of partnership and accounts, 
and took out a direction against the auctioneers and the mortgagee for depositing 
the balance of Rs. 3,219-8-0 into Court. On 23rd February, 1953, the. amount 
was directed by this Court to be deposited gn Court to the credit of Q.S. No. 139 
of 1952, to be disposed of, later on, by paying out to the correct party entitled to 
receive it. On 8th November, 1952, the third respondent filed E.P. No. 2388 of 
1952, in O.S. No. 662 of 1952, in the City Civil Court, Madras, praying for the issue 
of an order for depositing the excess proceeds, of the sale held by the mortgagee 
through the auctioneers on 23rd October, 1952, or in other words, for bringing the 
excess of Rs. 3,219-8-0 into the City Civil Court, for the third respondent to take 
the money out by way of execution and part satisfaction of his decree in O.S. No. 
662 of 1952. The City Civil Court Judge passed an order on 10th November, 1952 £ 
* Interim Pro. Order and notice 29th November, 1952”. But, as a matter of fact, 
it is admitted that the amount was not taken to the City’ Civil Court or put to the 
credit of O.S. No. 662 of 1952 and the E.P. therein before 12th December, 1952, 
the date when the insolvency application was admitted. The amount still remains 
in this court. 


The question, under these circumstances, is whether the rights of the Official: 
Assignee to the amount of Rs. 3,219-8-0 should prevail over the rights of respondents. 
2 and 3 under section 53 of the Presidency Towns Insolvency Act, as it stands. 
amended now by Act III of 1950. 


Respondent 2 does not contest the application by the Official Assignee. Res- 
pondent 3 appears by counsel and contests. I have heard the arguments of the 
learned Official Assignee and the learned counsel for the third respondent, and I 
have no hesitation whatever that the Official Assignee’s application should be allowed 
and he permitted to draw out the said amount of Rs. 3,219-8-0, and respondent 3, 
the attaching creditor, left to his remedies, like other ordinary creditors, of proving 
his debt and applying for a dividend before the Official Assignee. 


Mr. Harihara Iyer, for the third respondent, urged that, as the third respondent 
had not only got an interim order of attachment but also an absolute order of attach- 
ment and an interim prohibitory order and notice, before the admission of the 
insolvency petition on rath December, 1952, the third respondent’s claim should 
prevail over the Official Assignee’s, and tht third respondent should be allowed to- 
have the sum of Rs. 3,219-8-0 sent to the City Civil Court to the credit of O.S. No. 
662 of 1952, and the E.P. therein, so that it may be drawn out by him in part 
satisfaction of his decree. 


The learned Official Assignee relied on a Full Bench ruling of this Court in: 
Krishnaswami Mudaliar v. The Official Assignee, Madras. There it was held that the ` 
effect of an attachment under the Civil Procedure Code is only to prevent alienation. 
and that it does not confer title, but only gives the judgment-creditor certain rights. 
in execution, and that an attachment will not operate when those rights are not 
exercised before the presentation of a petition in insolvency so as to create in favour 
of the judgment-creditor a title which prevails against that of the Official Assignee: 
under the vesting order in insolvency, made after the order of attachment. Though 
the Privy Council seems to have remarked in Anantapadmanabhaswami v. The Official 
Receiver, Secunderabad*, that the above Full Bench decision required reconsideration, 
they actually refused to go into the question of its correctness or otherwise in that 
case, as it was unnecessary for them to do so. A’Full Bench of this Court, in Manickam 
Chettiar v. Income-tax Officer, Madura South®, re-affirmed the correctness of the 
previous Full Bench decision and said that an attaching creditor was not in the 
position of a secured creditor and the fact of his attachment would not prevail! 
against the Official Assignee’s rights in insolvency, as the assets had not been realised 





BS (1903) 13 M.L.J.278 : I.L.R. 26 Mad. 673 I.L.R. 56 Mad. 405 (P.C.). 


.B.). . (1938) 1 M.L.J. 1: LLR. 8) 
2.” (1ggq) 64 MLJ.562: LR.GoLA.167; Mad Sapp Ty 3 (1988) 


166 THE MADRAS LAW JOURNAL REPORTS. [1953 


in the course of the execution by sale or otherwise. Nor can Mr. Harihara Iyer’s 
reliance on the interim prohibitory order passed by the City Civil Judge, on roth 
November, 1952, before the admission of the insolvency petition, be of any avail 
to him, as even that would not amount to realisation of the assets, but only to an attempt 
to realise the assets. In M. Sambayya The Official Receiver, Guntur, and others}, 
Raghava Rao, J., has held that the mere order, on an execution petition, to esend 
for the money of the judgment-debtor would not be tantamount to an order 
realising the assets within the meaning of section 51 of the Provincial Insolvency 
Act (the wording of section 53 of the Presidency Towns Insolvency Act is the very 
same now), and that, therefore, when a petition to adjudicate the judgment-debtor 
is filed a few days after such an order, atd the money is not in fact received by the 
court before the date of the petition, the prior order sending for the money cannot 
have the effect of bringing into operation the exception referred to in that sub- 
section, and will not avail against the Official Receiver (here the Official Assignee) 
in insolvency. That decision covers the point in question, and I fully agree with the 
principle therein. It has been held by a Bench of this Court in Italia v. Official 
Assignee, Madras? that a mere attachment creates no charge, and that an attaching 
creditor is in no better position than any other ordinary creditor. That is, of course, 
the correct position in law so far as this State is concerned. 


This petition is, therefore, allowed, but, in the peculiar circumstances, and as 
it is a very hard case, without costs. 


K.S. — ; Petition allowed, 
Y IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Insolvency Jurisdiction.) 
PRESENT :—MR. JUSTICE PANCHAPAKESA AYYAR. 


P. R. M. S. Chellappa Chettiar .. Applicant.* 
v. 
The Official Assignee of Madras and another .. Respondents. 


Presidency Towns Insolvency Act (III of 1909), section 11 (b)—Adjudication of non-resident debtor—Annul- 
ment—Residence—Test. 


A man driving a train to Madras or a bus to Madras, or flying over Madras in an aeroplane, 
without having any permanent residence in Madras cannot be said to be a resident of Madras, any 
more than a man passing in a plane or train through’ several towns can be said to be a resident of 
those various towns. The position may be different if it was proved that he actually resided in Madras 
either with his wife or without his wife in a house within the jurisdiction. The adjudication of such 
a non-resident in Madras must be annulled. 


M. Murugappa Chettiar for Applicant. 
V. N. Srinivasa Rao for Respondents. 
The Court made the following 


ORDER.— This is an application for annulling the adjudication of the second 
respondent, L. S. Vardon an Engine Driver, resident at Erode. L/S. Vardon was 
adjudicated insolvent on hs own petition on 4th December, 1952. He had alleged 
in the petition that he was a permanent resident of Madras and was residing at 
No. 1/9-A, Jeson Street, Park Town, Madras. On 11th March, 1953, more than 
three months after adjudication, the applicant, Chellappa Chettiar, ‘one of the 
creditors claiming Rs. 5,000 as due to him, has brought this application for annulling 
the adjudication on the ground that it had-been obtained by misrepresentation 
and fraud, and that Vardon an Engine Driver of the Southern Railways, was a 
permanent resident of Erode where he has got a permanent official residence, and 
all his children, and the he was simply on a casual visit to Madras when he filed 
the petition. The learned Counsel for Vardon does not intend to prove the alle- 
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gations in Vardon’s counter that Vardon is really a permanent resident of Madras. 
He simply says that, besides being then on a visit to Madras, Vardon is in the habit 
of coming to Madras now and then in the train, being an engine driver, and that 
he has got his wife in Madras in the house mentioned above. But it is admitted 
that he has not left any of his goods or propgrties in the house alleged and that he 
merely comes to Madras in the train occasionally. Aman driving a train to Madras 
or a bus to Madras, or flying over Madras in an aeroplane, without having any 
pérmanent residence in Madras cannot be said to be a resident of Madras, any more 
than a man passing in a plane or train through several towns can be said to be a 
resident of those various towns. The position may be different if it was proved that 
this Vardon actually resided in Madras, @ither with his wife or without his wife 
in the house concerned. Vardon has not cared or dared to get into the box and 
prove anything like that. The object of getting adjudications in Madras by such 
mufassal persons appears to be to have as few creditors as possible know about the 
insolvency and prove their claims, and prevent many of even those who come to 
know from coming all the way to Madras, at an enormous waste of time, money 
and energy, to prove their claims, and thus get an easy rid of their debts and an easy 
discharge. As there is no proof that Vardon was a resident of Madras at the time 
of his petition, his adjudication deserves to be and is hereby annulled, but, in the 
circumstances, without costs, as this application has been filed more than three 
months after the adjudication and more than a month after the applicant was 
informed about the adjudication. Possibly, this delay was due to the applicant’s. 
verifying the facts thoroughly before filing the application, but, still, the delay is 
there. The Official Assignee does not oppose this application. He will be allowed 
to charge the usual Government charges from the assets of Vardon in his hands 
before re-delivering the balance to the Insolvent whose adjudication has been 
annulled. 


K.S. —— Adjudication annulled. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SATYANARAYANA RAO AND MR. JUSTICE KRISHNASWAMI 
Nayupbu. ` 


Paturi Venkata Narayana (died) and others .. Appellants. * 
v. 
Sunkara Lakshmaiya (since deceased) and “others .. Respondents. 


Inam—Grant for swastivachakam service in temple—Relationship between trustees and service burdened 
grantees of inam—Proper person to terminate services in case of remissness in the duties. 


Of inams three types of grants to temples exist. (1) Inam granted to temple, (2) Inam granted. 
to an office and (3) Inam granted to a person burdened with service. In the case of grant to an 
institution the Government alone are entitled to resume, where the institution ceases to exist or the 
income is not utilised to support the institution. In the case of a grant to an office if the office-holder 
does not render service it is open to the controlling authority to remove him from office and appoint 
another who would be entitled to recover possession of property. Such a power is conferred on the 
trustees under section 43 of the Religious Endowments Act. But in the case of an inam burdened with 
service though the beneficial interest goes to the temple, the trusteegof the temple can only enforce 
the terms of the grant by approaching the Government who alone are the proper authorities 
entitled to resume the grant. 


Where the plaintiffs being the grantees of an inam burdened with service of recitation of the 
Vedas during certain periods of temple rituals, and the trustees tried to resume the inam terminatin; 
the services, e 


~ 


i Held, (1) that the grant was a grant to the inamdars personally with the condition attached that 
they should hold the lands so long as they continued to recite the Vedas in the temple. 


Sami Ayyangar v. Venkataramana Ayyangar, A.I.R. 1934 Mad. 381, followed. 


(2) The relationship between the trustees and the plaintiffs is not that of master and servant. 
If the plaintiffs do not perform the service enjoined on them, the temple authorities can appeal to 
Government and ask them to resume the grant. They cannot themselves dismiss the grantees and 
then request the Government to terminate their services. 
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Case-law reviewed. 


The question of the terminability of the service is a matter of the terms of the grant being deter- 
amined according to usage. 


Appeal against the decree of the Court of the Subordinate Judge of Tenali 
in A.S. No. 60 of 1945, preferred agd@inst the decree of the Court of the District 
Munsif of Repalle in O.S. No. 325 of 1943. 


The Order of Reference was made by 


Krishnaswamy Nayudu, F.—I consider it is preferable that this appeal is, heard 
‘by a Bench instead of by a single Judge., The question that arises for determination 
is as to the nature of the grant in this case and with reference to this particular 
‘grant which is for the swastivachakam and vedaparayanam service in a temple. 
Somayya, J. in Venkata Narayana v. Hindu Religious Endowments Board, Madras! held 
that this grant is personal grant subject to the performance of the named service and 
that the properties covered by the grant are not liable to contribute to the Hindu 
Religious Endowment Board, as it is not a religious endowment. The first Court 
held in favour of the plaintiffs, who claimed to be thé descendants of the person 
än whose favour the grant was made, while the appellate Court held that it was 
not a grant burdened with service and that it was a grant to a deity and it was 
a Religious Endowment. In view of the judgment of Somayya, J. to which case, 
however, it may be stated, the defendants were not Parties, it will be desirable that 
ene appeal i is heard by a Bench. 


The papers may be placed before the Honourable Chief Justice for orders. 
The appeal and petitions then came on for hearing before a bench. 
C. Rama Rao and G. Venkatarama Sastri for Appellants. 

K. Koiayya for Respondents, 


“a 


The Judgment of the Court was delivered by 


Satyanarayana Rao, J.—-The plaintiffs, who were successful in the trial court but 
Jost the suit in the appellate court, are the appellants in the second, appeal. 


The suit was for an injunction restraining the defendants from starting proceed- 
ängs to dismiss from service the plaintiffs on the ground that they are not reciting 
swastivachakam daily. The defendants ave the trustees of Sri Rajagopalaswamigaru 
temple -at Dhulipudi. The plaintiffs-appellants hold an inam of the extent of 14 
-acres and 49 cents in the said village, which was admittedly granted by a previous 
zamindar for reciting swastivachakam in the temple. On 6th October, 1943, the 
trustees issued a notice requiring the plaintiffs to recite swastivachakam daily and in 
default they threatened to dismiss them. ‘The plaintiffs therefore instituted the 
present suit on 1gth October, 1943. Their case in short is that the grant of the 
inam was to them burdened with: service, namely, the recital of swastivachakam in 
the temple and was not a grant to the temple over which the trustees would have 
Jurisdiction. In other words, they contend that they are not the servants of the 
temple, as contended by the trustees and that therefore the trustees have no power 
or control over them either under the terms of the grant or. under section 43 of the 
Madras Hindu Religious Endowments Act. 


The sanad granted originally by the zamindar could not be produced, but the 
plaintiffs were able to produce a certified copy of the inam statement and the extract 
from the inam reigster as well as a copy of the title deed relating to the inam in 
support of their contention. „Besides these documents, the.defendants relied upon 
the entry in Ram’s register ‘and also certain ‘duinballas to substantiate their contention 
‘that the grant was really by thé then trustees of the remple from out of the proper- 
ties, which were granted to the temple, in other words, that it was a subordinate 
grant by them to the plaintiffs and that therefore they had the right and also the 
duty to.dismiss-the-plaintiffs if-they-did-not-render-the-service properly. The learned 
! 
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District Munsif, on an examination of the crucial documents in the case, arrived 
at the conclusion that the grant was one burdened with service personally to the 
plaintiffs and not a grant to the temple. He therefore held that the defendants 
had no jurisdiction to dismiss the plaintiffs or to treat them as their servants requiring 
‘them to perform the service in default of whiqh they would dismiss them from service. 
‘There was also another issue between the parties which is also important and that 
covers the dispute between the parties, namely, whether the plaintiffs were hound 
to récite swastivachakam in the temple as contended by the defendants, or whether 
they are bound only to recite Vedas on particular day according to usage obtaining 
in thisstemple. On this question, the trial court did not express any opinion, 
as in its view that was a question which haf to be considered by the revenue autho- 
rities if and when the inam came to be resumed for breach of the condition of the 
grant. The result was that the learned District Munsif granted a decree in favour 
of the plaintiffs. On appeal, this decision was reversed by the learned Subordinate 
Judge and his conclusion was that it was really a subordinate grant by the trustees 
of the temple to the plaintiffs and that the plaintiffs were therefore servants of 
the temple. The trustees had the power, according to him, to treat the plaintiffs as 
their servants and to even dismiss them, if necessary, under section 43 of the Endow- 
ments Act, if not under the terms of the grant. 


In this appeal by the plaintiffs the same question arises for consideration. No 
doubt, the question on which the parties are at issue appears to be one of fact, but 
it is based upon inference to be drawn from the documents, which constitute the 
crucial evidence in the case, and therefore it is open to us, to determine the tenure 
on which these lands are held by the plaintiffs on a consideration of the crucial 
‘documents. 


Before considering the documents, we might mention that there are a number 
of petitions filed on behalf of the respondents: C.M.P. No. 1603 of 1947 to admit 
fresh documents in evidence, C.M.P. No. 8011 of 1952 to dismiss the Second Appeal 
1136 of 1946 as having proved infructuous, C.M.P. No. 9643 of 1951 by the appellant 
to set aside the abatement caused by the death of the second appellant, and C.M.P. 
No. 8010 of 1952 to dismiss S.A. No. 1136 of 1946 with costs as having abated as a 
whole without hearing on the merits. So far as C.M.P. No. 9643 of 1951 is concern- 
ed, it was already ordered by our learned brother, Chandra Reddi, J., on 24th 
April, 1952. C.M.P. No. 8010 of 1952 prays that S.A. No. 1136 of 1946 should 
be dismissed as having abated. Two of the appellants are dead, but on that ground, 
it cannot be said that the appeal abates in its entirety as there are other appellants, 
who are interested in the subject-matter of the second appeal. That petition 
ther fore cannot be granted and must be dismissed. 


There remains C.M.P. No. 8011 of 1952, which is for dismissing the second 
appeal as having proved infructuous. That application is based upon the fact that 
pending the second appeal, the Government resumed the inam and re-granted it to 
the deity. The judgment of the lower appellate court was pronounced on 27th 
‘October, 1945. The second appeal was presented in ghis court on gth August, 
1946 and on 7th May, 1946, before the second appeal was presented an application 
was made by the trustees under section 44 (b) of the Madras Hindu Religious Endowe 
ments Act to the Deputy Collector, Tenali, to resume the inam on the ground 
that the service-holders, that is the present appellants, were dismissed by the trustees 
acting under section 43 of the Madras Hindu Religious Endowments Act and that 
as the order of dismissal became final, the inam should be resumed and re-granted 
to the deity. This request was granted by the Deputy Collector; as in his opinion, 
until the judgment of the learned Subordinate Judge was set aside, it was binding 
on him he held that as the learned Subordinate Judge took the view that the grant 
was one in lieu of wages for services to be rendered to the Pagoda and as the res- 
pondents before him defaulted in rendering service, the grant could no longer 
continue to them and should be resumed. The Deputy Collector’s attention was 
drawn to the fact that a second appeal was pending against the judgment of the 
‘learned Subordinate Judge, for, by the time he came to dispose of the petition the 
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second appeal was filed and was evennumbered. Instead of staying his hands 
without proceeding to dispose of the application, the Deputy Collector adopted the 
curious procedure of acting upon the Subordinate Judge’s judgment and resuming the 
inam treating the grant as one attached to an office constituting its emoluments. 
When the matter was taken in appeal t the District Collector, the District Collector 
confirmed that order and he also did not choose to wait till the disposal of the second 
appeal. The basis, therefore, of the two orders of the Deputy Collector in the first 
instance and of the Collector in appeal was solely the finding of the learned Subor- 
dinate Judge. Though the Deputy Collector stated in his order that even apart 
from the judgment of the learned Subordinate Judge, he came to the same con- 
clusion, there is nothing to indicate in his order, that he had ever applied his mind 
to any of the documents which were the subject-matter of consideration by the 
Courts below. His observation, therefore, that he had reached an independent 
conclusion has no meaning in the circumstances and the Collector curiously thought 
the Deputy Collector came to an independent conclusion about the tenure of the 
inam. Had he examined the order of the Deputy Collector more carefully he would 
have easily seen that the order does not even indicate that he had before him the 
evidence and that he had applied his mind to it and drew the necessary inference 
from those documents agreeing with the conclusions of the learned Subordinate 
Judge. These two orders therefore may be taken to have been solely based upon 
the finding of the learned Subordinate Judge. If the finding of the learned Subor- 
dinate Judge cannot be accepted in second appeal and we reach a different con- 
clusion it follows that the orders of resumption made by the revenue authorities 
would automatically fall to the ground as the very basis of the orders will then 
be knocked out. C.M.P. No. 8011 of 195% can be disposed of only by considering 
the merits in second appeal and not independently of it solely on the basis of the 
orders of the Deputy Collector and the Collector. If we agree with the learned 
Subordinate Judge, the orders of resumption will be justified and the second appeal 
will anyhow be dismissed even without this petition. If, on the contrary, we 
reach a different conclusion and agree with the District Munsiff, the petition must 
be dismissed as the orders of the revenue authorities will automatically fall to the 


ground. - 


This leads us on to the merits of the case and the principal question for 
consideration is the tenure on which the lands have been granted to the appellants 
by the Zamindar. The inam‘statement is Ex. D-2 and was filed by the inamdars 
at the time of the inam enquiry of 1860. This statement gives the extent of half 
kuchelu (column 8). The name of the original grantees according to column 4 
were Subambhotulu and other, who were the original sanad holders. The parti- 
culars of the present enjoyers are given in column 5. “The conditions of the grant are 
stated in column 6; for the purpose of reciting swasthz in the temple of Sri Swami 
Varu half kuchelu is stated to have been granted. Then it is stated in column 
7 head of “ Sanad gudi kattu, etc.”’, there is the following entry. As per the Sanad 
the inclusion of Sri Swami Varu kuchelus 43 out of which to these 3 is included the 
Gudicat as per mashat. ‘Khe translation of the Court is not quite accurate. Accord- 
ing to the Sanad, including what was granted to Sri Swami Varu, the total is 4} 
kuchelus. ‘The extent granted to the inamdars from out of the gudi kattu according: 
to the mashayat is half kuchelu dry. The Sanad that is referred to in this context 
has reference necessarily to the Sanad granted to the inamdars and when we turn. 
to the inam fair register extract Ex. D-1, the date of the Sanad is given as fasli 191 
corresponding to 1781-82. The sanad that was granted to the temple according 
to the Ram’s register was in fasli 1179 corresponding to 1769. The sanad therefore, 
referred to in the inam statement could have no reference to the sanad granted: 
to the temple and it purports to state according to the sanad granted to the inamdars. 
including the gudi kattu granted to the Swami Varu and to the inamdars the totah 
extent is 4} kuchelus in which the extent granted to the inamdars namely 4 kuchelu 
is included. We emphasise this for the reason that even the learned District 
Munsiff seems to have fallen into the error that there is only one sanad. granted 
both for the inam granted in favour of the temple and the inam in favour of the 
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plaintiff’s ancestors. The sanads must be distinct as is evident from the fact 
thar the one sanad namely to the temple was earlier in date as is borne out by the 
Ram’s register, Ex. D-3, and the sanad to these inamdars was later as borne out by 
the register Ex. D-1. None of the parties filed the inam fair register relating to the 
temple and that would have shown whethe# the date of the sanad was as stated 
in the*Ram’s register. The extent is given in the inam statement as 14 acres and 
70 cents or half kuchelu. The boundaries are also stated in column 10. This. 
inam was confirmed as appears from the inam fair register, Ex. D-1 by the Inam 
Commissioner on grd September, 1860, and title-deed 1125 was granted. The inam 
fair register extract shows that the grant wag of 14 acres and 70 cents (column 5) 
for repeating the Vedas in the Pagoda which was now being rendered (column 8) 
by Manikya Rao Tirupati Rao in fasli 1191 (column 11) and the original grantee 
was Paturi Subham Bhotlu as per column 13. The grant according to these 
documents was undoubtedly to these persons and not to the temple. ‘The object 
of the grant was for the recitation of Vedas in the Pagoda.’ In column 2 it is stated 
that the general nature to which the inam belongs is Devasthanam service. That is. 
the classification adoptéd by the inam register. That does not mean it is a 
grant to an office and intended to serve as emoluments attached to that office. A 
copy of the title-deed is also produced by the plaintiffs which is Ex. P-1. Of course 
it is in a torn condition. But it can be sufficiently gathered from it that the title- 
deed was granted to Janakiramudu, Venkatrayudu for the extent of 14 acres and 
odd situate in the village of (torn) in Repalli taluk. It of course bears the seal of 
the Inam Commissioner and it also must have contained the number of the title- 
deed. That a title-deed was granted is beyond dispute. Ex. P-1 shows that it 
relates to the suit inam. 


For the respondents stress was laid upon the entries in the Ram’s register 
and on certain dumbalas, Ex. D-4 series. Ram’s register must have been pre- 
pared by Collector, Mr. Ram, who according to the Krishna District Manual was 
Collector in 1794 or 1796. This shows that the grant to the temple by Manikya 
Rao, the same grant was in 1179 of an extent of 44 kuchelus. The number of 
persons in the family of the grantee is stated in column 24 as 50 and in column 25 
it is stated that he has no means of procuring livelihood. The grantee is of course 
Rajagopalaswami Varu. The argument is that this extent of 44 kuchelus must 
have included the 4 kuchelu which was granted to the inamdars at a later date. 
But this argument overlooks the fact that there are two independent Sanads at 
different dates with a long interval and there is nothing to indicate that the half 
kachelu which was granted to the inamdars in fasli 1191 was identical or was 
included in the extent mentioned in column 15 of Ram’s register. The grantor 
was the same. If the grantor had already parted with 4$ kuchelus, it could not 
be assumed that he violated the terms of the grant and contrary to it made a grant of 
4 kuchelu from and out of it to the swastizachakam. The only way of reconciling 
these two entries is to assume that Manikya Rao must have granted to the temple 
44 kuchelus and this 44 kuchelus did not, however, include the 4 kuchelu which 
was granted to the inamdars in fasli 1191. It may be that the extent mentioned 
in Ram’s register was only a rough extent without measurement and much weight 
cannot therefore be attached to the entry therein. There is nothing, however, to 
indicate in any of these registers that the grant to the inamdars was by the trustees 
and not by the Zamindar and what is more significant is that there is not the slightest 
indication that this half kuchelu was carved out from what was previously granted 
to the temple. The dumbalas, Ex. D-4 series, do not throw much light and do not 
support the contention of the respondents. The earliest of the dumbalas is Ex. D-4, 
for fasli 1180, that is the very next year after the date of the grant to the temple 
as shown by the Ram’s register. A dumbala, it is common knowledge, is a permit 
which was usually granted by the Government of the country for the removal of 
the crop from the threshing floor. The permission was granted in order to show 
that the dues to the State were paid or in case it was not necessary to pay the dues 
that the person who raised the crop and the person who was entitled to share the 
crop can remove ‘the ctop.~ ‘The- dumbala is only important to show that on this 
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inam nothing was levied by the Government of the State and the crop was from 
time to time permitted to be removed without making any payment. The dumbala 
of 1180 Ex. D-4 says that dumbata permit was granted for the produce in the Khan- 
driga inam to Sri Swami Varu paricharakas (servants) kirthans bhagavathars Swasthi- 
yalunu (vachaka) Brahmins and other%in the aforesaid village and they were per- 
mitted to harvest the produce and remove the same after getting it measured. 
Ex. D-4 (a) is a dumbala between. which and Ex. D-4 there is an interval of nearly 
53 years. This du-nbala shows that the total was 44 kuchelus in which $ kuchelu for 
swasthivachaka brahmins was included, the other 4 kuchelus comprising the following 
t kuchelu for Sri Swami Varu’s Nityanaivedyams, 4 for kirthana bhagavathi, 
4 for Jangam Rajalingam, 1 for musicians and 1 for dancing-girls. The total is 
4% kuchelus. This dumbala was issued 53 years later to the date of the grant in 
favour of the temple and after about 40 years to the date of the grant in favour of the 
inamdars. We do not know what happened in the interval to reduce the extent 
of the inam granted to the temple, if really the extent mentioned in the Ram’s 
register is conclusive to 4 kuchelus. Ex. D-4 (b) is for fasli 1248, that is, 1838 and 
contains similar recitals as Ex. D-4 (a), so also Ex. D-4 (c) for fasli 1252 so that 
none of these documents on which reliance was placed on behalf of the defendants 
establish their case that the grant was by the trustees of the temple from and out 
of the extent granted to it. All these documents taken together point to one and 
only one conclusion that there were two distinct grants one to the temple and one 
to the inamdars on two different dates and the extent granted also was different. 
How the extent granted and noted in the Ram’s register came to be reduced by 
fasli 1233 for which Ex. D-4 (a) was issued it is rather difficult to speculate at this 
distance of time but it is sufficient to point out that it was held under a different 
sanad. 
What is the inference, therefore, to be drawn from these entries in the accounts ? 
As pointed out by Venkatasubba Rao, J., in Sami Aiyangar v. Venkataramana1, grants 
of this description may be of three classes. The grant may be to an institution, 
such as a temple or a mutt, the grant may be to an office to serve as emoluments 
attached to that office, or the grant may be burdened with service and which cannot 
be resumed so long as the grantee is ready and willing to render service. In the case 
of grant to the institutions, there is no difficulty because the trustees would have 
absolute control over such grants. In the case of grants to an office, so long as the 
office-holder holds the office and renders service which he is bound to render he is 
entitled to enjoy the emoluments. He is treated as, servant of the temple and the 
trustees would have jurisdiction over him and to dismiss him, if a proper case is 
made out for failure to render service, and appoint in his place another person who 
may be allowed to recover possession of the emoluments. In the third case the 
trustees of the temples have no power or control over the inamdars as the inam is 
one burdened with service and the terms of the grant can be enforced only by the 
State which has confirmed the grant in the inam proceedings of 1860. Whether 
the grant in fact falls under one or the other of the categories mentioned above is a 
matter to be determined on a consideration of the evidence in the case which usually 
consists of the Sanad if’ one is available, the inam statement, inam fair register 
extract and the title-deed. From the entries in these registers it is a matter of 
inference to be drawn from them whether the grant is to an institution or to a person 
_ Individually burdened with service or is attached to an office. As held by the 
learned Judge in that very case Sami <Atyangar v. Venkataramana}, in the present 
case also there is no difficulty in concluding that the grant is a grant to the inamdars 
personally with the condition attached that they should hold these lands so long 
as they continue to recite the Vedasin the temple. It has been held in two cases 
in, Matte Sarayya v. Vepparthi Vydyanathan® and Tangirala Chiranjin v. Raja Manikya 
Rao Rajya*, that in cases of ,this description where an inam is granted to a 
person doing service in the temple and not one granted by the temple authorities, 
the latter cannot intervene to prevent alienation though the Government might. 
| 
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In both the cases it was found that the grant was not one made by the temple 
«but was by previous Government. In the case of Tangirala Chiranjivi v. Raja Manikya 
Rao Rajyat, the grant was like the present one made to certain vritikars for reciting 
the Veda in the temple. The inam title-deed was granted to the vritikars. It was 
treated as conditional grant by the Zamindar and confirmed by the British Govern- 
ment who alone had the right of nook and the dharmakartas of the temple 
had no power to resume an inam of that description. This principle was con- 
sidered by Varadachariar, J., in Venkatacharyulu v. Harihara Prasad?, which related 
to Adhyapakam service. Ofcourse as the J¢arned Judge pointed out if the inamdar 
alienates away the properties it is not as if the trustees are helpless. They can sue 
for a declaration that the alienation does not bind the trust. In the case where the 
grant is attached to an office it has been held that it is open to the authorities con- 
cerned to make an appointment to the office so as to enable the appointee to recover 
the properties (vide the observations in Srinivasa Swami v. Ramanujachariar®. If the 
inam is attached to a spiritual office, the office-holder is entitled to hold it so long 
as he renders service and any alienation of the land made to a stranger would be 
void as against the rightful holder: see Pakkiam Pillai v. Seetharama Vadhyar*. 


It, therefore, follows from these principles applicable to various kinds of inams, 
that is, inams granted to a temple, or granted to an office, or granted to a person bur- 
dened with service, that different principles will apply to enforce the terms of the grant. 
In the case of an institution it is the Government that are entitled to resume the 
grant, where the institution ceases to exist or the income of the inam is not utilised 
for the support of the institution. That is why we find in the inam fair register 
relating to such grants that the grant should continue so long as the temple is kept 
up. „In the case ‘ofa grant to an office if the office-holder does not render the service, 
it is open to the controlling authority to remove him from office and appoint another, 
who would be entitled to recover possession of the property. Such a power is also 
conferred upon the trustee under section 43 of the Hindu Religious Endowments 
Act. But the position is altogether different in the case of an inam burdened with 
service. ‘Though the beneficial interest goes to the temple the trustees of the temple 
can only enforce the terms of the grant by approaching the Government who alone 
are the proper authorities entitled to resume the grant. The principles on which 
such grants can be resumed are common knowledge, viz., that so long as the grantee 
is ready and willing to perform the service the grant cannot be resumed merely 
because the grantor or his representatives ehoose to dispense with the service and 
exercise their pleasure to determine the grant. It is more or Jess an irresumable 
grant provided of course the grantee is willing to render service. The position is 
totally different in the case of inams attached to an office. It is open to the autho- 
rities concerned to terminate the office and resume the grant. ‘These are principles 
which have been well established by decisions and do not require citation of any 
authority. In the light of these principles it follows that the relationship between 
the trustees and the plaintiffs is not that of master and servant and that they have 
no control over these plaintiffs. Ifthe plaintiffs do not render or refuse to render 
service, the trustees can appeal to the Government and ask them to resume the grant. 
They cannot themselves dismiss and then request the Govérnment to terminate the 
grant. The plaintiffs are therefore entitled in our opinion to the injunction which 
was granted by the learned District Munsiff. 


The learned District Munsiff as already pointed out did not express any opinion 
on issue (6), that is, whether the grantees are bound to render Swastivac.akam 
or are only bound to render such service according to the usage and custom of the 
temple. That question has not been tried. We think it is unnecessary to go into 
that question in this second appeal as between the trustees and the plaintiffs no 
question of terminating the grant and resuming it arises. The question might 
arise as and when the Government, if a proper case is made out, choose to terminate 
the grant on the ground that while it was the duty of the plaintiff to render service 


+ 
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daily they refused to do it but were only ready and willing to render service on 
specified days. In such an event, it would be necessary to determine the terms of 
the grant according to the usage of the temple. It is unnecessary for us to express 
an opinion on this question. 


For the foregoing reasons the degision of the learned Subordinate Judge is set 
aside and the second appeal is allowed with costs here and in the Court.below. 
G. M. P. No. 8011 of 1952 is dismissed. No costs. 


K.C. ' + Appeal allowed. 
_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JUSTICE SUBBA Rao AND Mr. JUSTICE SOMASUNDARAM. 


S. PL. P. Narayana Chettiar .. Petitioner* 
v. 
M. AR. Annamalai Chettiar . .. Respondent. 


Madras Agriculiurists’ Relief Act (IV of 1938), section 19—Amending Act XXIII of 1948, section 16— 
Scope—Party when barred from claiming the benefit of section 19. 


Clause (i) of section 16 of the Amending Act XXIII of 1948 applies to suits instituted after the 
commencement of the Act ; clause (ii), to suits or proceedings instituted before the commencement 
of the Act in which no decree or order has been passed which has become’ final and clause (iii) to 
suits or proceedings in which the decree or order passed has not been executed in full before the 
commencement of this Act. A combined reading of the three provisions indicates that clause (ii) 
will apply if the decree or order had not become final before the Act and clause (iii) if the decree or 
order, though became final, was not satisfied before the commencement of the Act. 


Venkataratnam v. Seshamma, (1952) 1 M.L.J. 264: 1.L.R. (1952) Mad. 492 (F.B.), followed. 


A party who had an opportunity to raise a plea but did not raise the plea is precluded by the 
principles of res judicata from raising the plea over again at a subsequentstage. Thescope of section 
19 (2) of the Madras Agriculturists’ Relief Act is itself limited by the provisions in section 16 of the 
Amending Act XXII of 1948. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to scale down the appellate decree in A. S. No. 254 
of 1946, preferred to the High Court against the decree of the Court of the Subordi- 
nate Judge of Devakottai, dated 18th February, 1946 and passed in O. S. No. 13 of 
1944. and to enter up the satisfaction of the same in accordance with the provisions 
of the Madras Agriculturists’ Relief Act. ; 


P. S. Panchaksharam for Petitioner? 
S. Thyagaraja Aiyar for Respondent. 


The Order of the Court was made by 

Subba Rao, F.—This is a petition under section 19 (2) of the Madras Agri- 
culturists’ Relief Act for scaling down the decree debt. On gth March, 1951, 
we passed a decree in favour of the plaintiff who had filed a suit for recovery of a 
sum of Rs. 28,645-8-0 with subsequent interest. The learned Subordinate Judge 
dismissed the suit on the ground that it was barred by limitation. On 2oth 
October, 1949, we delivgred a judgment in the appeal against that decree holding 
that the plaintiff was the validly adopted son of M. A. R. Arunachalam Chettiar 
and that the suit was not barred by limitation. Learned’ counsel appearing for 
the defendants respondents contended that his clients would not be liable for the 
suit amount as their father Palaniappa Chettiar became a partner of P. L. S. firm 
subsequent to the deposit. To enable us to decide the points raised we called 
for a finding from the learned Subordinate Judge on the following question : 
å “ When did Palaniappa Chettiar, the father of the defendant, become a partner of P. L. S. 
rm ? » 

The learned Subordinate Judge submitted a finding on 12th January, 1950, hold- 
ing that Palaniappa Chettiar was a partner of P. L. S. firm from the beginning, i.e., 
from 3rd February, 1917. After objections were filed to that finding the appeal 
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was again posted before us on 23rd February, 1951. On that day an additional, 
written statement was filed by the defendants claiming relief under the laws of 
Burma in respect of interest. As that was a new point raised for the first time,, 
we adjourned the appeal to enable the learned counsel for the plaintiff to investigate 
the matter and meet the point raised. On 5th March, 1951, the said point was 
argued and we agreed with the defendant® to some extent and gave the relief 
accordingly. That order was made on gth March, 1951. The result was that 
the plaintiff got a decree as prayed for except in regard to interest. The defen- 
dants preferred an appeal to the Supreme foourt against our decree. 


The defendants filed an application in the Subordinate Judge’s Court for 
scaling down the decree, but that was dismfssed. It is represented to us that the 
learned Judge dismissed that application on the ground that it was not maintainable. 
After the dismissal of that application the present petition is filed by the second 
defendant in this Court for scaling down the decree under the Agriculturists’ Relief 


Act. : : 

. Learned counsel for the petitioner relies upon section 19 (2) of the Agricul- 
turists’ Relief Act. Section 19 (2) was added by Amending Act XXIII of 1948. 
Sections 19 (1) ‘and 19 (2) as they now stand read as follows : 

19. (1) Where before the commencement’ of this Act, a Court has passed a decree for the 
repayment of a debt, it shall, on the application of any member of the family whether or not he is the 
judgment-debtor or on the application of the decree-holder, apply the provisions of this Act to such 
decree and shall, notwithstanding anything contained in the Code of Civil Procedure, 1908, amend: 
the decree accordingly or enter satisfaction, as the case may be: 

Provided that all payments made or amounts recovered whether before or after the commence- 
ment of this Act, in respect of any such decree shall first be applied in payment of all costs as are 
originally decreed to the creditor. 


(2) The provisions of sub-section (1) shall also apply to cases where, after the commencement 
of this Act, a Court has passed a decree for the repayment of a debt payable at such commencement.” 


Learned counsel for the plaintiff contends that as the petitioner did not raise the 
question of his relief under the Act at the time the appeal was disposed of by us, 
he is now precluded from raising that plea. But the advocate for the petitioner 
says that under section 19 (2) he is entitled as of right for the amendment of the 
decreé notwithstanding the fact that he did not raise the plea at the time of disposal 
of the appeal. Under section 19 (2) the provisions of section 19 (1) apply to cases 
where after the commencement of the Act a Court has passed a decree for the 
repayment of a debt payable at such conimencement. The decree in this case 
‘was made on gth March, 1951, and therefore the decree in question was one made 
after the Act came into force. But the retrospective operation of section 19 (2) 
is controlled by section 16 of Act XXIII of 1948. Section 16 reads as follows : 


‘© 16, The amendments made by this Act shall apply to the following suits and proceedings, 
namely :— i 
' (i) all suits and proceedings instituted after the commencement of this Act 3 
(ii) all suits and proceedings instituted before the commencement of this Act, in which no 
decree or order has been passed, or in which the decree or order passed has not become final, before 
such commencement ; N 
(iii) all suits and proceedings in which the decree or order passed has not been executed or 
satisfied in full before the commencement of this Act ; 
Provided that no creditor shall be required to refund any sum which has been paid to or realised 
by him, before the commencement of this Act.” 


The scope of this section has been laid down by a Full Bench of this Gourt in 
Venkataratnam v. Seshamma. Satyanarayana Rao, J., in delivering the judgment 
of the Full Bench states at page 267, as follows : 


“ Bearing these principles in mind it is clear that clause (ii) applies to pending proceedings» 
that is, proceedings which were instituted before the commencement of the Act but which did not 
become final before such commencement. This is made clear by the clause ‘ in which the decree or 
order passed has not become final.’ It implies therefore that if the decree or order passed in a suit or 
proceeding becomes final before the commencement of the Act the provisions of the Act.cannot be 
applied to such a suit or proceeding. But in clause (iii) the words ‘in which the decree or order 
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passed Kas not become final’ do not occur. [It is quite general and applies to all suits and proceedings 
in which the decree or order passed has not been executed or satisfied in full before the commence- 
ment of this Act so that it seems to apply to decree or orders even if they had become final before 
tae commencement of this Act provided the decree or order has not been executed or fully satisfied.” 
Section 16 (i) applies to suits instituted after the commencement of the Act, clause (ii) 
to suits or proceedings instituted befora the commencement of the Act in which no 
decree or order has been passed has become final, and clause (iii) to suits of pro- 
ceedings in which the decree or order passed has not been executed in full before 
the commencement of this Act. A gombined reading of the three provisions. 
indicates that clause (ii) will apply ifthe decree or order had not become final! 
before the Act and clause (iii) if the gecree or order, though became final, was 
not satisfied before the commencement of the Act. Act XXIII of 1948 came 
into force on the 25th January, 1949. We delivered judgment on gth March, 1951. 
At the time the new-Act came into force no final decree was passed in the suit. 
Therefore section 16, clause (ii), applies. If section 16 (ii) applied, the petitioner 
could and should have raised the plea when the appeal was argued befére us that 
his client was entitled to relief under the provisions of the Agriculturists’ Relief 
Act. Though he filed an additional written statement claiming reliefs in respect 
of interest under Burma laws, no attempt was made to ask for a relief under the 
Agriculturists’ Relief Act. A party who had an opportunity to raise a plea but did 
not raise the plea is precluded by principles of res judicata from raising the plea 
over again at a subsequent stage. But it is said that the principle of res judicata 
has no application to the present case as section 19 (1) which is incorporated by 
reference in section 19 (2) says that a petitioner would be entitled to the relief 
given to him under the section notwithstanding anything stated in the Code of 
Civil Procedure. But this argument ignores the fact that the scope of section 19 (2) , 
is itself limited by the provisions of section 16 of Act XXIII of 1948. 


In Sriramareddi v. Sriramareddi!, a Full Bench of this Court had to consider 
the case of an applicant who did not raise the plea under the Madras Agriculturists’ 
Relief Act at the time when the appeal was disposed of. The facts were: A 
division Bench of this Court pronounced a judgment in an appeal. After the 
judgment had been pronounced an application was made on behalf of the fourth 
respondent by his mother who was his guardian for an order under sections 6, 7. 
and 8 of the Agriculturists’ Relief Act for scaling down the debt. The Act had 
not been pleaded at any stage before the appeal was heard and decided. When 
the suit was decided by the trial Courtethe Act had not come into force. But the 
Act was in force at the time the suit came up for disposal by the appellate Court., 
Dealing with the situation, Leach, C.J., who delivered the judgment of the Full 
Bench laid down the procedure to be followed in such cases at page 354: 

“ We consider that the proper course will be to reserve the final order until the application for 
scaling down has been decided. All questions arising in the appeal other than the question of scaling 
down can be decided and the decree left open until a report has been received from the trial Court, 
the application for scaling down being remitted to that Court for enquiry and report. If this pro- 
cedure is followed the final decree of this Court will state exactly what the judgment-debtcr has to 
pay, bearing in mind all that he is entitled to under the Agriculturists’ Relief Act. But if the appli-. 


cation is not made before the judgment is delivered, it will be too late for a judgment-debtor to raise 
the question. The judgment€n such circumstances will be the final judgment and the decree must 


be drawn up in accordance therewith.” 

Having regard to the scope of section 16 of Act XXIII of 1948 we are inclined 
to hold that despite the amended section 19 (2) of the Act the position of a party 
who did not raise the plea under the Agriculturists’ Relief Act after the said Act 


came into force is not different from that laid down by the Full Bench in the afore- 
said decision. 


_ _ In this view it is not necessary to consider the question whether the petitioner 
is an agriculturist within the meaning of the Act. 
This petition fails and is dismissed with costs. 


R.M. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. 


Dandigunta Venkataramiah (minor) by next friend and mother 


Dandigunta Subbalakshmamma and arfother .. Appellanis* 
v. d 
Dandigunta Audinarayaniah and others { .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rules 84, 85 and 86—Sale in a mortgage suit— Judgment- 
debtors, father and son—During execution two more sons born to defendant—Application to set aside sale for 
default of deposit under Order 21, rules 84 and 85—Sale ®onfirmed by Court and time extended—Whether the 
sale could be attacked as nullity. ‘ 


In execution of a mortgage decree, the mortgaged property was brought to sale and eventually 
purchased by the mortgagee-decree-holder. The ist defendant (the father) and his son and defendant 
were parties to the suit. The two plaintiffs, appellants, were born after the date of the decree. The 
father represented the two sons adequately and sufficiently during execution proceedings. Though 
sale was over, the purchaser failed to deposit within time under Order 21, rule 84, Civil Procedure 
Code, the amount for stamp as provided in rule 85 of Order 21. There was an application to set 
aside the sale filed by the defendants 1 and 2. The application was considered and a consent 
order was made by which the sale was confirmed. Again another application was filed by the two 
judgment-debtors to set aside the sale on the ground of non-compliance wéth-provisions in Order 21, 
rule 85. ‘The application was dismissed and a Civil Revision Petition filed against it to the High 
Court which was‘also dismissed, thereby binding the parties. A suit, was thereafter filed by the 
present appellants out of which the present appeal arises. $ 


Held, following the principle in Subramanyam Nambudiri v. Vykunda Kammathi, (1922) 43 M.L.J. 477s 
that though a Court ought not to extend the time for deposit paid beyond time without consent of 
all the parties concerned, nevertheless if the Court did so extend the time or accept the deposit without 
such consent, then it is only an irregularity and does not make the sale a nullity. 


Monni Aidruz v. Mira Mohideen, (1938) 2 M.L.J. 833, referred to. 

Further in the present case the judgment-debtors’ application to set aside the sale on this very 
ground was dismissed and a later revision petition also was dismissed. As there was no conflict of 
interests between the father (1st defendant) and the two appellants here, the defendants must be 
deemed to have been made parties to all the proceedings at its several stages. So in the present 
suit they cannot agitate once again the same subject-matter. 

Appeal under clause 15 of the Letters Patent against the judgment of 
Panchapakesa Ayyar, J., dated roth November, 1948, and passed in S. A. 
No. 255 of 1946 preferred to the High Court against the decree of the Court 
of the Subordinate Judge of Nellore in A. S. No. 83 of 1943, preferred against 
the decree of the Court of the District Muntiff of Nellore in O. S. No. 538 of 1941.. 


K. Umamaheswaram for Appellants. 
K. Krishnamurthi for Respondents. 


The Judgment of the Court was delivered by 


Rajamannar, C.F.—¥or a disposal of this appeal under clause 15 of the Letters: 
Patent against the judgment of Panchapakesa Ayyar, J., dismissing a Second Appeal, 
S. A. No. 255 of 1946, it is sufficient to state the following facts: In execution 
of a decree in a suit on a mortgage executed by the father of the two appellants. 
to the grd respondent, the mortgaged property was brougltt to sale and eventually 
on 7th December, 1936, purchased by the mortgagee-decree-holder, the 3rd res- 
pondent. To the mortgage suit, the 1st defendant, the father (the executor) and 
one of his sons, the and defendant in the present suit, were added as parties. The 
two plaintiffs, appellants in this Second Appeal, had not been born by that time. The 
ist plaintiff was born on ist September, 1932, long after the decree in the suit. The 
2nd plaintiff was born on rst September, 1935, during execution proceedings. 
The plaintiffs were not brought on record in the execution proceedings, presumably 
because their father, the 1st defendant, sufficiently and adequately represented 
their interests. ‘Though the sale took place on 7th December, 1936, the decree- 
holder purchaser did not deposit into Court the general stamp for a certificate 
under Order 21, rule 84, Civil Procedure Code or the amount required for such 
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a stamp as provided in Order 21, rule 85 of the Code. Immediately after the 
sale, there was an application to set aside the sale filed by the two judgment-debtors. 
‘That application, however, was considered by a consent order, under which if 
the judgment-debtors did not pay by a particular time the sale would stand con- 
firmed. In accordance with the compromise, the sale was confirmed on 31st July, 
1937- On 7th August, 1937, the decrSe-holder purchaser filed an application, E.A. 

No. 191 of 1937 to have the delay in paying the amount necessary for the sale certi- 
ficate excused. This application was Þbrdered and the delay was excused. Subse- 
‘quently, there was an application by tile two judgment-debtors to set aside the sale, 
inter alia on the ground that the provisions of Order 21, rule 85, had not been 
complied with. That application was dismissed and a Civil Revision Petition 
filed in this Court, C.R.P. No. 1636 of 1937, against the order of dismissal was also 
‘dismissed on 28th January, 1938. More than three years after this, the appellants 
instituted the suit, out of which this appeal arises, on 16th July, 1941. ‘The suit 
-was ostensibly for a partition of the family properties, but in effect a suit to get rid of 
the sale in favour of the third respondent. Both the Courts below dismissed the 
suit, and Panchapakesa Ayyar, J., who heard the Second Appeal also dismissed it 
but granted leave to appeal. 


The only point raised by Mr. Umamaheswaram, learned counsel for the 
appellants before us, was that when the decree-holder-purchaser failed to deposit 
into Court the stamps or the amount required for the sale certificate under Order 
21, rule 85, the sale in his favour must be deemed to have been automatically 
“cancelled and the properties should have been re-sold under Order 21, rule 86. 
It must therefore be deemed that there was no sale in favour of the 3rd respondent, 
though the sale might have been confirmed and a sale certificate issued to him. 
He relied upon rulings of this Court and other courts, in support of the position 
that the requirements of Order 21, rule 85 of the Code are mandatory and failure 
on the part of the purchaser to comply with its provisions would have the result of 
automatically cancelling the sale in his favour. In Monni Aidruz v. Mira Mohideent, 
it was held that under Order 21, rule 86 of the Code, if there was default in payment 
of the balance of the purchase money as required by Order 21, rule 85, it was 
obligatory on the Court to re-sell the property. In that case, there was a default 
by the purchaser and the Court directed a re-sale. It was this order that was the 
subject-matter of the appeal decided by a learned Judge of this Court in that case. 
It-was held that the order directing ressale was perfectly valid and in accordance 
with the plain language of Order 21, rule 86 of the Code of Civil Procedure. In 
that case, the Court did not excuse the delay in payment and did not accept 
the deposit made out of time. Nor did the Court ever confirm the sale. 


In Annapurna Dasi v. Bazley Karim?, the question no doubt arose in a subsequent 
suit, but it does not appear from the report of the judgment in that case that the 
. Court condoned the delay in making the deposit. It was held that on default of 
payment the purchaser forfeited all claim to the property. Much assistance cannot 
be derived from this case. In Inam-Ullah v. Muhammad Idris*, the matter came up 
in execution proceedings, The auction-purchaser there deposited the amount of 
the purchase money beyond time and the executing Court restored the sale in 
favour of the purchaser in spite of the protest by the judgment-debtor. Meanwhile, 
the judgment-debtor had deposited the whole of the decretal amount. It was held 
by Mulla, J., that on failure of the auction-purchaser to deposit the amount of the 
purchase money the sale in his favour was automatically cancelled and the Court 
had to hold another sale. As, however, the judgment-debtor had deposited the 
full amount due under the decree there was no necessity for holding a re-sale. The 
decision in Nawal Kishore v. Butiu Mal*, does not carry us any further. In that case, 
there was an appeal against an order of the executing court confirming a sale, although 
the balance of the purchase money had not been deposited within the time allowed. 
The auction-purchaser obtained the permission of the Court to deposit the amount 

1. (1928) 2 M.L.J. 833. 3. LL.R. (1943) All. 580. 
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after the, prescribed time had elapsed. It was held that the Court hail no jurisdic- 
tion to extend the time. 


It may be admitted that all these decisions are authorities for the position that 
if the auction-purchaser does not comply with the provisions of Order 21, rule 85, 
he cannot insist on complying with it afteg the lapse of the prescribed time and 
demand that the sale in his favour should be gonfirmed. But actually what happened 
. in this case was that the sale was confirmeg in accordance with a compromise bet- 
ween the parties and subsequently the Coufrt condoned the delay in depositing the 
amount required for stamps for the sale fertificate. In these circumstances, the 
question is whether the sale should be declared void as contended by counsel for the 
appellants. 


On this point, we have the direct authority of the decision in Subramanyam 
‘Nambudri v. Vykunda Kammathit. In that case, in execution of a decree there was 
a sale on 26th August, 1915. The decree-holder himself was the purchaser in 
“execution and he had been allowed to set off the decree amount against the sale 
, price and to pay the balance. He was unable to make the deposit of the balance 
within 15 days but the Court allowed him six days more. The balance was deposited 
a day after the six days. The sale was confirmed and a sale certificate was issued 
to the purchaser in September 1915. A petition was filed-in December 1920 pur- 
porting to be under sections 47 and 151 of the Civil Procedure Code praying that the 
sale may be declared to be a nullity. The learned Judges held that though a Court 
ought not to extend the time for deposit by the purchaser under Order 21, rule 85 
of the Code or accept a deposit paid beyond time without consent of all the parties 
concerned, nevertheless if the Court did so extend the time or accept the deposit 
without such consent, then it is an irregularity and does not make the sale a nullity. 
The principle of this decision would apply to the facts of this case. The learned 
Judge who decided Monni Aidruz v. Mira Mohideen®, had evidently this decision also 
in mind when he observed as follows : f í 


“Mr. Thiagaraja relied upon decisions of this Court and of other High Courts where it was held 

that even though the deposit as required by Order 21, rule 85, was not made within the time limited, 
with the consent of all parties the Court might confirm the sale, and if the Court confirmed the sale 
it was only an irregularity. But those decisions do not throw light on the question in dispute, namely, 
if the Court declines to confirm the sale but passes an order directing a re-sale, whether the Court was 
not justified in doing so.” , 
In the present case, we have the further fact that an application was filed 
by the judgment-debtor to have the sale set aside on this very ground. Not only 
was that application dismissed but a Civil Revision Petition against the order of 
dismissal was also filed and failed. No doubt the present appellants were not 
€0 nomine parties to that application or to the Civil Revision Petition, but it cannot 
be denied that the judgment-debtor therein, the father, amply represented the 
appellants and their interests. There was no question of any conflict between the 
interests of the father and the Sons, the plaintiffs. In effect, the plaintiffs must be 
deemed to have been parties to all the proceedings at its several stages. The order 
passed on the application by the two judgment-debtors to have the sale set aside 
must be held to be binding’ on the plaintiffs also. In thf ssuit, they cannot agitate 
once again the subject-matter of that application. 


On both the grounds, the appeal must be, and is, dismissed with costs. 
K.C. i Appeal dismissed. 


1. (1922) 43 M.L.J. 477. 2. (1938) 2 M.L.J. 833 
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-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mnkr. JUsTICE GOVINDA MENON, 


S. Srinivasan and another >.. Petitioners® 
v. 
P. Bhakthavatsulu Naidu \ .. Respondent. e 


Civil Procedure Code (V of 1908), Order 9°4, rule 2—Summary suit—Leave to defend—Circumstances 
where leave ought to be granted even if it is applied fpr beyond the ten days fixed in the summons-—Limitation Act 
(IX of 1908), Article 159—Scope. 


In a summary suit on a promissory note the usual printed form of the summons served on the 
defendant mentioned that leave to defend shofld be applied for within ten days. There was also 
a typed note that the hearing of the suit would be on a particular date (which was beyond the ten 
days) and the defendant being misled by it into the belief that he could ask for leave to defend before 
the date of the hearing mentioned in the summons applied for leave to defend beyond the ten days 
on the date fixed for hearing. 


y Held, that the time of ten’ days prescribed in Article 159 is not an inflexible one. The Court 
ought to grant leave to defend in such a case ex debito justitie. 

Petition under sections 115 and 151 of Act V of 1908, praying that the High 
Court will be pleased to revise the order of the City Civil Court, Madras, dated 
13th April, 1951 and made in I.A. No. 1057 of 1951 in O.S. No. 332 of 1951. 


Messrs. Sundararajan and Sivaswami for Petitioners. 
A. K. Muthuswami Aiyar for Respondent. 


The Court delivered the following 

Jopement.—This is a petition to revise the order of the Third Additional City 
Civil Judge, Madras, refusing leave to the petitioner to defend a suit by excusing 
the delay in filing the application for leave to defend. 


The respondent-plaintiff filed O.S. No. 332 of 1951 in the City Civil Court 
on a promissory note as a summary suit under Order 37, rule 1 (b) of the 
Code of Civil Procedure for recovering a sum of Rs. 2,013-14-0. The petitioners- 
defendants were served with the summons as provided in Form No. 4 of Appendix 
B to the Code of Civil Procedure which was marked before the learned Judge as 
Exhibit A-1. In that summons in addition to the form prescribed there were the 
further words “ hearing 22nd March, 1951, at 11 a.m.” added to it. The summons. 
were served on 5th March, 1951 and therefore ordinarily under Article 159 of the 
Limitation Act the application for leave to defend ought to be filed within ten days 
of the service of summons. But being misled by the additional words “ hearing on. 
22nd March, 1951, at 11 A.M.”, the petitioners thought that they had time for 
applying for leave to defend until 22nd March, 1951 and therefore approached their 
counsel only on 21st March, 1951 and instructed him to file the application for get- 
ting leave to defend. The lower Court has dismissed the petition on the ground 
that the period of ten days provided for under Article 159 of the Limitation Act 
having expired there was no jurisdiction in the Court to extend the time for grant-. 
ing leave to defend. Mack, J., had to consider a similar case in Sekuru Murahari Rao. 
v. Kundula Papayya*, where the facts were practically similar. There also summons. 
were issued under Order 37, rule 1 of the Code of Civil Procedure to the 
defendant requiring his appearance within ten days of service. A day after the 
expiry of the period fixed, the defendant appeared and moved under Order 37, 
rule 3, Civil Procedure Code, for leave to defend. The District Munsif granted 
him leave to defend unconditionally and on that order the plaintiff preferred a 
Civil Revision Petition. While dismissing the same Mack, J., observed as follows :— 

“ It is true that there is no specific provision in Order37, rule 2, or in the Limitation Act empower-- 
ing a Court to condone a delay in appearance beyond the ten days prescribed by the summons in 
Form No. 4. Technicality can be met with technicality, because the default recited in this summons 
for non-appearance within ten days is that the plaintiff will be entitled after the expiration of this. 
period to obtain a decree with costs. It is common ground that no decree was passed by the Court 

*C. R. P. No. 2199 of 1951. 13th March, 1953. 

1. (1949) 1 M.L.J. 514. 
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when the defendant filed his application for leave to defend on the 11th day. Furtherm; 
Order 37, rule 4, even after the decree the Court may, under special circumstances, set asid 
leave to the defendant to defend the suit on terms, it thinks fit. A fortiori if the Court has f 
decree, it clearly has ample discretion to give the defendant such leave, notwithstanding 
that he has not'appeared’ within ten days of the service of the summons on him in Form 
_ Appendix B.” 


These observations have special relevaficy to the present case and have m 
support. 


Learned counsel for the respondent refies upon cert&in observations contained 
in a decision of Rajamannar, C.J. and Pagchepakesa Ayyar, J., in Kamalamma ve 
Venkata Sastri1, which are as follows :-— 


“ While there is no provision in Order 37 of the Code for enlargement of time over and 
above the ten days for applying and obtaining leave to defend, there is provision in Order 7 
of the Original Side Rules for extension of time by the Registrar.” 


I am asked to say that in the circumstances of this case the order of the lower Court 
refusing leave to defend is justified. As stated by Mack, J., it is somewhat incon- 
gruous that a Court which after passing a decree on default of appearance can set 
aside the same, should have no power, before passing the decree to extend the time 
for applying for leave to defend. In the present case there are ample reasons for 
the defendants being misled because the summons clearly stated that the hearing 
was on 22nd March, 1951. Though in the typed body of the notice it was stated 
that leave to defend should be obtained within ten days, the insertion in manus- 
cript as a separate paragraph in the summons that the hearing would be on 22nd 
March, 1951, is certainly likely to mislead the defendants. Actus curiae neminem 
gnavabit (an act of court shall prejudice no man). Acts of mistake at the hands of 
Court should not prejudice a suitor and as such I am inclined to agree with Mack, J., 
that the Court ought to have, before passing the decree, granted leave to defend. 
Article 159 of the Limitation Act can be construed only as prescribing the period 
of ten days when the summons does not specifically fix a date for the hearing. In 
such circumstances one cannot say definitely that the period of ten days fixed under 
Article 159 of the Limitation Act is an inflexible one. I am therefore inclined to 
agree with Mack, J. and hold that ex debito justitiae leave to defend ought to have 
been granted. The Civil Revision Petition is therefore allowed and I.A. No. 1057 
of 1951 is remanded to the lower Court for disposal according to law. The costs 
of this revision petition will abide and folldw the result. 


K.S. TAEA Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT :—MR. Justice PANCHAPAKESA AYYAR. 


The State of Madras represented by the District Collector of 
Tirunelveli .. Appellant* 


U. 


A. M. N. A. Abdul Kadar Tharaganar Firm by one of its 
partners Nallakaruppa Nadar .. Respondent. 


Madras General Sales Tax Act (IX of 1939), section 18—Scope—Not applicable to suits for recovery of 
amount alleged to have been illegally collected as sales tax—-Limitation for recovery of such amounts—Limitation 
Act (IX of 1908), Article 62 and not Article 16 is applicable— Jurisdiction of Civil Courts—Not ousted. 


A suit for recovery of an amount said to have been collected illegally from the plaintiff as sales 
tax by the State is governed by Article 62 of the Limitation Act giving three years. Section 18 of the 
Madras General Sales Tax Act and Article 16 of the Limitation Act would have no application in 
such cases. Section 18 of the Sales Tax Act covers only cases for compensation or damages against 
tortious or criminal acts committed by Government officers and will not cover a suit for refund of 
taxes illegally collected or alleged to be illegally collected or even taxes collected in excess by 
sheer error. Nor can Article 16 of the Limitation Act have any application tosuch a case where 
tax was merely recoverable as arrears of land revenue and the claim was not made by the revenue 


\ 
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son account of arrears of revenue or on account of demand recoverable as such arrears, 
"e the tax also had been paid within the 15 days prescribed ‘and had not become a tax 
be recovered as arrears of land revenue. 


hayat Board, Tiruvottiyur v. Western India Matches Go., (1939) 1 M.L.J. 588: I.L.R. (1939) 
566 (F.B.), applied. 


F The jurisdiction of civil Courts is of course{not ousted. Province of Madras v. Satyanarayanemurthi, 
1951) 2 M.L.J. 340, followed. 


Appeal against the order of the Cqurt of the Subordinate Judge of Tuticorin, 
“dated goth April, 1950 and made in A.S. No. 109 of 1949, preferred against the 
tlecree of the Court of the District Munsf of Tuticorin in O.S. No. 38 of 1948 on his 
file. 


The Government Pleader (P. Satyanarayana Raju) for Appellant. 


T. R. Sangameswara Aiyar for Respondent. 
The Court delivered the following 


Jupcment.—-I have perused the records and heard the learned counsel on both 
sides. 


The only point for consideration is whether in a suit like the one filed in this 
case, for recovery of Rs. goo said to have been collected illegally from the plaintiff 
as sales-tax by the defendant, the State of Madras, the suit would become barred 
by limitation in six months under section 18 of the Madras General Sales Tax Act, 
or at least within a year under Article 16 of the Limitation Act, as contended by 
the defendant in the Courts below, or whether only Article 62 of the Limitation 
Act, giving three years will apply, in which case, of course, there will be no question 
of limitation in this suit. The tax in this case was collected from the plaintiff on 
27th May, 1946 and the suit was filed only on roth January, 1948. So, if section 
18 of the Sales Tax Act applied, or Article 16 of the Limitation Act applied the suit 
would be barred by limitation. The District Munsif, Tuticorin, who tried the suit 
(O.S. No. 38 of 1948) dismissed it as barred by limitation, on the ground that Article 
16 of the Limitation Act and section 18 of the Sales Tax Act would apply. The 
principal Subordinate Judge, Tuticorin, by his judgment in A.S. No. 109 of 1949 
set aside the order of dismissal and held that Article 62 of the Limitation Act alone 
would apply, and the suit would not be barred by limitation, and remanded the 
suit to the trial Court for fresh disposal*after giving its findings on the other issues. 
This Civil Miscellaneous Appeal has been filed by the State of Madras with a view 
to get an authoritative decision on the point of limitation in such cases. 


I have absolutely no doubt that the learned Subordinate Judge was right in 
holding that Article 62 of the Limitation Act alone would apply and that section 18 
of the Sales Tax Act and Article 16 of the Limitation Act would have no application 
in such cases. Section 18 of the Sales Tax Act runs as follows :— 


“ No suit shall be instituted against the Crown, and no suit, prosecution or other proceeding shall 
be instituted against any officer or servant of the Provincial Government in respect of any act done or 
purporting to be done under this Act, unless the suit, prosecution or proceeding is instituted within 
six months from the date of the Act complained of.” 


The very wording of that section will show that it is intended only to cover 
suits for compensation or damages against tortious or criminal acts committed 
by Government officers or servants or by the Government itself, and that it will not 
cover suits for refund of taxes illegally collected or alleged to be illegally collected 
or even taxes collected in excess by sheer error. That stands to sense and common 
sense. Supposing, for instance, a clerk, in writing out a demand order, put 
Rs. 9,000 for Rs. goo and the person liable to pay the tax paid Rs. 9,000 and then 
filed a suit a year later for recovering the difference of Rs. 8,100 it will be sheer 
perversity to argue that section 18 would apply and bar the suit as it was not filed 
within six months. -It would be clearly a case falling within Article 62 giving three 
e clear years, from the date of the excess payment before limitation would operate. 
Fortunately, in this case, it is unnecessary to continue this discussion further, as there 
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is a ruling of a Full Bench of this Court in Panchayat Board, Tiruooitiyur v. Vy 
India Matches Company1, which has held that section 225 of the Madras Local B 
Act (XIV of 1920) as amended by Act XI of 1930, containing more or less the så 
provision and wording as section 18 of the Sales Tax Act, will be limited to suits 
compensation or damages and will be inapplicable to suits against a local board fo 
refund, of the house tax alleged to have beeg illegally collected. The principle of 
that ruling will apply to all cases of taxes illegally collected, and not merely to house- 
tax due to local boards or all taxes due tofflocal boards. 


Nor can Article 16 of the Limitation Att have any application to a case like 
this, where the tax was merely recoverable ag arrears of land revenue and the claim 
was not made by the revenue authorities on account of arrears of revenue or om 
account of demand recoverable as such arrears, and where the tax also had been 
paid within the 15 days prescribed, and had not become a tax liable to be recovered 
as arrears of land revenue. So, the only article which can be applied properly to- 
this case is Article 62 of the Limitation Act, which prescribes three years, from the 
date when the money was received by the defendant, as the period of limitation. 
The jurisdiction of Civil Courts is of course not ousted. See the Province of Madras 
v. Satyanarayanamurthi®, So Article 62 will apply under the Full Bench Ruling. 
The learned Subordinate Judge’s decision is correct. The appeal deserves to be 
and is hereby dismissed with costs. 


K.S. — Appeal dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice MACK. 


V. T. C. Chengama Naidu .. Appellant* 
v. 
Velayudha Mudaliar and others .. Respondents. 


Madras Agriculturisis’ Relief Act (IV of 1938), sections 23 and 24-—Scope and effect of—Sale set aside 
under—Right of a bona fide purchaser to get back the sale price paid by him—lInherent right of Courts to protect 
suitors before it from harm by its own acts. 


Sections 23 and 24. of Madras Act IV of 1938 leave unimpaired the inherent right of the Court 
to see that any suitor before it is not injured by its own act or by a decision which is reversed by a 
Court of appeal, when the party before it is a bona fide auction-purchaser for valuable consideration. 

China Kondayya v. Ramalinga Reddi, (1941) 2 MeL.J. 1060, distinguished. 

In the instant case while awarding mesne profits to the judgment-debtors the Court allowed an 
interest of six per cent. per annum on the amount deposited by the auction-purchaser. 


The only consequence laid down in section 23 when a sale is set aside is that it ‘shall be deemed 
not to have taken place at all.” Under section 24 a purchaser shall be entitled to an order for 
payment of any purchase money paid by him against the person to whom it has been paid where a 
sale is set aside under section 23 or section 23-A of the Act. 

Appeal against the order of the District Court, Chingleput, in E.A. No. 88"of" 
1948 in O.S. No. 6 of 1929, dated 26th November, 1948. 


Kasturi Seshagiri Rao and Kasturi Sivaprasada Rao for Appellant. 
R. Gopalaswami Aiyangar, K. Rajah Aiyar and M. Natesan for Respondents. 


The Court delivered the following 

Jupement.—This is an appeal by a Court auction-purchaser against an order 
by the learned District Judge of Chingleput directing him to pay mesne profits of” 
Rs. 2,914-8-6 to the judgment-debtors in O.S. No. 6 of 1929. In execution of a 
mortgage decree in this suit for Rs. 18000 on a principal of about Rs. 11,000 about 
12 acres of land were brought to sale and purchased by the appellant for Rs. 4,411 
on 4th August, 1937. An application, M.P. No. 453 of 1937, was made under 
Order 21, rule go, Civil Procedure Code, for setting aside the Court sale. During 





1. (1939) 1 M.L.J. 588 : I.L.R. (1939) Mad. 2. (1951) 2 M.L.J. 340. 
566 .(F.B.). : aes 
* A. A. O. No. 313 of 1949. 12th March, 1953. 
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dency Act IV of 1938 was passed and an application was made by the debtors 
r section 19-to scale down the decree debt. M.P. No. 453 of 1937 was first 
‘d and dismissed on 20th December, 1940, and the Court sale in favour of the 
ellant was confirmed whereupon he took possession through Court on 18th 
anuary, 1941. The judgment-debters filed an appeal, C.M.A. No. ro of 1941. 
‘This was allowed in July, 1942 by Wadgworth and Patanjali Sastri, JJ., and the order 
confirming the sale was set aside with b direction that the scaling down application 
should be disposed of in the first instq@ce. This decision is incidently reported in 
Velayudha Mudali v. Chengam Naidu. ẸThe decree was then scaled down to only 
Rs. 366. This sum was deposited by the judgment-debtors and the sale set aside 
on 28th September, 1943. 


The auction-purchaser’s efforts in appeal failed and he ultimately surrendered 
possession on 16th January, 1945. The mesne profits he has been directed to pay 
to the judgment-debtors cover the period of his possession from 12th January, 1941 
to 16th January, 1945, that is, a period of four years. 


This application by the judgment-debtors was filed under sections 47, 
144 and 151, Civil Procedure Code. They claimed Rs. 5,000 as mesne profits, 
and in addition a sum of Rs. goo as damages caused to the indigo vat and well 
by the auction-purchaser. The application was heard as regards maintainability 
by the Principal Subordinate Judge of Chingleput, Sri Ramaswami Goundar 
(now Ramaswami Goundar, J.) who held that the application for mesne profits 
‘was maintainable and directed an enquiry. The present appeal is against the order 
passed by Sri P. N. Ramaswami, District Judge (now Ramaswami, J.) who estimated 
mesne profits at Rs. 2,914-8-6. 


Mr. Sivaprasada’ Rao for the appellant does not challenge the quantiim 
of mesne profits. He contends that an application for mesne profits on these facts 
is not maintainable on the ground that the auction-purchaser cannot be considered 
to be in wrongful and illegal possession of the property having obtained it on orders 
of a Court which had confirmed the sale in his favour. He relied mainly on China 
Kondayya v. Ramalinga Reddi*, a decision by Wadsworth and Patanjali Sastri, JJ., 
under section 23 of Act IV of 1938. That was a case in which the decree-holder 
himself purchased and obtained possession of an item of property on the 18th of 
February, 1938. Act IV of 1938 then came into force on the 22nd of March, 1938. 
The sale was set aside under section 23 of the Act on the 7th of November, 1938 and 
the decree scaled down. The judgment-debtors applied for redelivery and claimed 
that mesne profits should be adjusted towards the sealed down decree. The learned 
Bench negatived this relief. Wadsworth, J., expressed the view that Act IV of 1938 
is an expropriatory measure, and that the process of expropriation should not 
proceed beyond that which is laid down either by the express language of the Act 
or by necessary implication therefrom. The only consequence as laid down in 
section 23 when such a sale is set aside is that it “ shall be deemed not to have taken 
place at all.” Under section 24, a purchaser shall be entitled to an order for re- 
payment of any purchase money paid by him against the person to whom it has. been 
paid where a sale is set aside under section 23 or 23-A. The view taken by Wads- 
worth, J., was that in the absénce of express provision that the judgment-debtor 
should be entitled to the profits of the land when the sale is set aside under section 23, 
it was not possible to read any such provision into the Act by necessary implication. 
‘Patanjali Sastri, J., as he then was, observed that the question was no means free 
from difficulty but agreed on the whole though not without some hesitation with the 
judgment of Wadsworth, J. The present cabe is not on all fours with the decision 
cited. For one thing the application under Order 21, rule go, Civil Procedure 
Code, to set aside the sale was not considered on its merits in appeal in C.M.A, 
No. 10 of 1941 before the High Court which directed the scaling down application 
to.be disposed of first. On the present application there was also-an attack by. the 
auction-purchaser that the scaling down of the debt to Rs. 366 only from about 
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Rs. 18,000 was the result of collusion between the decree-holders and the judgment- 
debtors. 


It is difficult to lay down any hard and fast rule as regards the maintain- 
ability of such an application for mesne profits in a case where a third party pur- 
chases property, enters into possession and epjoys it under specific orders of a court 
whick are subsequently set aside in appeal. JSo long ago as 1870 the Privy Council 
in Alexander Rodger v. Comptoir D’Escompte df Paris+, said it is the duty of the court 
“ to take care that no act of the court in thf course of the whole of the proceedings 
‘does an injury to the suitors in the courtg’? In such a case as this, restitution is 
ordered not strictly under section 144, buğ under the inherent power of the court 
under section 151, Civil Procedure Code. This was the view taken by Venkata- 
ramana Rao, J., in Radhabai v. Jagannatha Naidu®, a decision which was before the 
learned Judge who decided the question of maintainability. Each case of resti- 
tution of this kind, as it appears to me requires to be determined by its own facts. In 
the present case the sale price paid by the auction-purchaser, that is, Rs. 4,411 was 
deposited on 4th August, 1937 and lay in court deposit till 16th January, 1945, 
the date on which the auction-purchaser surrendered possession, that is, for a period 
of eight years without earning any interest. It appears to be most inequitable 
to award mesne profits against the auction-purchaser and to deny to him intérest on 
his deposit, at six per cent. simple interest, per annum, the interest roughly for eight 
years on Rs. 4,411 would amount to Rs. 2,117-4-0. If in an application under 
‘Order 21, rule go, the auction-purchaser is himself shown to be a party to a fraud 
‘in publishing or conducting a sale in collusion with the decree-holder it would be a 
clear case for directing him to pay full mesne profits by way of restitution in the 
event of a dismissal of the application under Order 21, rule go, being set aside 
in appeal and the resulting confirmation of sale being set aside also on this ground. 
In my view this is not a case which is altogether covered by section 23 of Act IV 
of 1938 and I am unable to interpret the decision in China Kondayya v. Ramalinga 
Reddi? as depriving the court of all discretion to award mesne profits in suitable 
cases. As I see it, sections 23 and 24 leave unimpaired the inherent right of the 
‘court to see that any suitor before it is not injured by its own act or by a decision 
which is reversed by a court of appeal when the party before it is a bona fide auction- 
purchaser for valuable consideration. On the facts of this case, I think it is just 
and equitable to award the judgment-debtors mesne profits estimated by the lower 
court, but at the same time to allow to the ayction-purchaser interest of Rs. 2,117-4-0 
on his deposit. Six per cent. solatium is just and adequate compensation for depri- 
vation of the use of this money for this long period. 

In the result the judgment-debtors will have a decree against the auction-pur- 
. chaser for Rs. 797 (excluding annas and pies) with interest at six per cent. per annum 
from. the date of this petition. In the circumstances I direct the parties to bear 
their own costs throughout. 


R.M. EES Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-~Mr. P. V. RAJAMANNAR, Chief Justice ano Mr. JUSTICE VENKATA- 
RAMA AYYAR. 


‘Kunjammal .. Appellant* 
v. 
Krishna Chettiar by agent, Velayudham Pillai .. Respondent. 


Practice and procedure—Decree capable of execution—Appellate decree supersedes that of the Court below 
— Only one decree in a suit capable of execution—Person against whom execution is sought not a party to the appeal 
—Effect—Limitation—Court-Fees Act (VII of 1870), section 1 1—Provision in decree that court-fee for mesne 
profits should be paid within a week—If makes decree inexecutable on failure to pay the court-fee within a week, 

The law is well settled that when a decree is taken in appeal to a higher Court, the decree passed 
in appeal supersedes that of the Court below and becomes a decree in the suit itself and that thereafter 








Ts eee 3 P.C. 465 (475). 3. (1941) 2 M.L.J. 1060. 
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that is the only decree which is capable of execution and that period of limitation for execution would. 
run from the date of that decree. It makes no difference whether the person against whom execution 
is sought is a party to the appeal or not, any more than whether the appeal related to the entire 
subject-matter of the suit or only to the part thereof. In either case on the principle that there can 
be only one decree in a suit it must be held that the only decree which is capable of execution is the 
decree passed in appeal. 

Where a decree provides that court-fee fof mense profits should be paid within a week, it,did not 
preclude the decree-holder from paying it aftevards and applying for execution of the decree. 

Appeal under clause 15, Letters Patent, against the order of Panchapakesa 

Ayyar, J., dated grd August, 1949, inJA.A.O. No. 328 of 1948, appeal against the 
order of the Subordinate Judge’s Court¥ Coimbatore, dated 25th November, 1947, in 
A.S. No. 198 of 1947 (E.P. No. 292 of 1945 in O.S. No. 33 of 1929, District Munsif’s 
Court, Erode). 


B. V. Viswanatha Aiyar for Appellant. 
K. Parasurama Aiyar for Respondent. 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, J.—This is an appeal under clause 15 of the Letters Patent 
against the judgment of Panchapakesa Ayyar, J., in C.M.A. No. 328 of 1948. The 
judgment-debtor is the appellant. The respondent filed O.S. No. 33 of 1929 in the 
District Munsif’s Court, Erode, for partition of certain properties held in co-owner- 
ship. There were a number of defendants in that suit. On grd October, 1929, 
a preliminary decree was passed. Clause 1 of the decree declared the right of the 
plaintiff to a 5/6 share in the properties and directed a division thereof. Under 
clause 2, the plaintiff was declared entitled to mesne profits from 31st October, 
1927, till date of delivery of possession at the rate of 73 pothies of paddy or their 
value, Rs. 200, per annum. The third clause provided that the plaintiff was entitled 
to recover the mesne profits subject to the condition that he paid the court-fees 
payable on the amount of the mesne profits granted under the decree within one 
week from that date and that in default of payment of the court-fee the plaintiff 
should not obtain a copy of the decree and execute the same against the defendants. 
Thus, the decree was a preliminary decree with reference to division of the proper- 
ties and a final executable decree as regards the mesne profits. There was an 
appeal against thé preliminary decree and that was disposed of on 12th November, 
1935. There was a second appeal to this court and that was disposed ‘of on 6th 
December, 1939. The roth defendant who is the appellant before us was not a 
party to these appeals. Meantime, on 15th February, 1935, the final decree was 
passed, and the plaintiff obtained possession through court on 2oth June, 1935. 
On 12th February, 1945,-he filed E.P. No. 292 of 1945 for the recovery of mesne 
profits under the decree from the roth defendant. This application was resisted 
_ on two grounds. She ‘contended that as the execution application was presented 
more than 12 years after the date of the decree it was barred by limitation. She 
also contended that as the plaintiff had not paid the court-fee within a week as pro- 
vided in clause 3 of the decree he was not entitled to execute the same. Both these 
contentions were overruled by the courts below and execution was directed to issue. 
There was an appeal by the roth defendant to this court C.M.A. No. 328 of 1948 
and the judgments of the courts below were affirmed by Panchapakesa Ayyar, J. 
Against this judgment the present appeal has been preferred. 


Mr. B. V. Viswanatha Ayyar has pressed before us both the contentions as to 
the bar of limitation and the non-executability of the decree by reason of the failure 
to pay the court-fees. On the question of limitation he contends that so far as 
mesne profits were concerned, there was a final executable decree on 3rd October, 
1929 and that therefore the present application filed on reth February, 1945, was 
barred under section 48, Civil Procedure Code. The answer of the respondent is 
that there was an appeal and a second appeal against the decree, dated 3rd October, 
1929, the second appeal was finally disposed of on 6th December, 1939, the period 
of limitation begins to run only from that date, and the present execution appli- 
caticn is accordingly in time. Mr. Viswanatha Aiyar replies that the 1oth defendant 
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was not a party to the appeals and that as against her there was an executable decree 
on 3rd October, 1929 and that the present application presented more than 12 years 
from that date is barred by limitation under section 48, Civil Procedure Code. 

The law is well settled that when a decree is taken in appeal to a higher Court 
the decree passed in appeal supersedes that of the Court below and becomes the 
decreg in the suit itself and that thereafter tat is the only decree which is capable 
of execution and that the period of limitaglon for execution would run from the 
date of that decree. In Kristnama Chariar §. Mangammal', the question arose how 
far this doctrine would be applicable in a dhse where the appeal was in respect of 
a portion of the subject-matter of the suit The contention that was urged was 
that as regards the unappealed portion the® was no impediment to execution and 
therefore as to that limitation should be reckoned from the date of the decree of the 
first Court, and that as that position was not the subject-matter of the appeal the 
period of limitation should not be calculated from the date of the decree of the 
appellate Court. This contention was rejected by this Court. Bhashyam Aiyangar, 
J., stated the principle applicable to the case in these terms: 

“In my opinion, this is sound from a juridical point of view. When an appeal is preferred 
from a decree of a Court of first instance, the suit is continued in the Court of appeal and reheard 
either in whole or in part, according as the whole suit is litigated again in the Court of appeal or only 
a part of it. The final decree in the appeal will thus be the final decree in the suit, whether that be 
one confirming, varying or reversing the decree of the Court of first instance. The mere fact that a 
matter is litigated both in the Court of first instance and again, though only in part in the Court of 
appeal, cannot convert or split the suit into two and there can be only one final decree in that suit, 
viz., the decree of the Court of appeal. There cannot be two final decrees in such a suit, one by the 
Court of first instance and the other by the Court of appeal.” 


The principle laid down in this decision has ever since been uniformly followed 
and must be taken as firmly established. The argument of Mr. Viswanatha Aiyar 
is that this decision is not applicable to cases where the decree is sought to be exe- 
cuted against persons who were not parties to the appeal, and that it should be 
limited to cases where the parties against whom execution is sought were parties 
to the appeal. The judgment of Panchapakesa Ayyar, J., was based on a decision 
of a Bench of this Court in Nachiarammal v. Veerappa®, where it was held that where 
there was a second appeal and the decree was one of dismissal the period of limi- 
tation under section 48, Civil Procedure Code, should be calculated from the date 
of the decree in second appeal and not from the date of the decree of the trial Court. 
Mr. Viswanatha Aiyar contends that in that case the execution was sought against 
persons who were parties to the second appéal, and therefore the point now under 
consideration did not arise for determination. That must be conceded. The 
question therefore to be determined is whether the decision.in Kristnama Chariar 
v. Mangammal', becomes inapplicable in cases where the decree is sought to be 
executed against persons not parties to the appeal. On principle, it is difficult to 
see why it should be so. If the true juristic position is that the decree in appeal 
supersedes the decree of the trial Court and becomes the decree in the action, it 
should make no difference whether the person against whom execution is sought 
is a party to the appeal or not any more than whether the appeal related to the 
entire subject-matter of the suit or only to a part thereof. In either case, on the 
principle that there can be only one decree in a suit it must be held that the only 
decree which is capable of execution is the decree passed in appeal. The decision 
of the Privy Council in Nagendranath De v. Sureshchandra De*, would appear to con- 
clude the matter. There, certain co-sharers executed a mortgage in favour of some 
of the co-sharers. One of the mortgagee co-sharers Madanmohan filed a suit 
to enforce the mortgage against all the co-sharers and also claimed that he had 
acquired the rights of the other co-mortgagees. The trial Court held that Madan- 
mohan had not acquired the rights of his co-mortgagees and granted the usual 
mortgage decree. Against that judgment, there was an appeal only by Madan- 
mohan, and the scope of that appeal was his claim, against his co-mortgagees. 


1. (1902) I.L.R. 26 Mad. g1 (F.B.). 3. (1932) 63 M.L.J. 329: L.R. 59 LA. 283: 
20` (1946)"1 M.L.J. 128 + GL.R. (1946) Mad. -I.L.R. 60 Cal. x (P.C.). 
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The judgment-debtors were not parties to this appeal. The appellate Court 
confirmed the decree of the trial Court on 24th August, 1922. The other co- 
mortgagees filed an application for execution on grd October, 1923, and that was 
more than three years from the date of the original decree which was on 24th 
June, 1920, but within three years of the appellate decree. The contention of the 
judgment-debtors was that the executifln of the decree was barred by limitatjon as 
against them as they’ were not partie$ to the appeal preferred by Madanmohan 
and that therefore as against them limifftion ran from the date of the decree of the 
trial Court. The contention was repegled by the Privy Council and it was held 
that the limitation for execution of thg decree ran from the date of the appellate 
‘decree, notwithstanding the fact that the judgment-debtors were not parties to that 
appeal. After referring to the difference of opinion in the Indian Courts on the 
question, their Lordships came to the conclusion that the words of the Statute, 
“ Where there has been an appeal ” should be’ construed as including any appeal 
presented, and that the Article would apply notwithstanding the fact that the 
appeal did not comprise the whole subject-matter of the suit or the judgment- 
“debtors were not parties to it. Their Lordships observe as follows : ` 

“ There is in their Lordships opinion no warrant for reading into the words quoted any 
qualification either as to the character of the appeal or as to the parties to it ; the words mean just 
what they say.” 
In view of this clear pronouncement, it must be held that even though the appellant 
was not a party to the appeals, limitation even as against her ran only from the 
‘date of the decree in second appeal which was on 6th December, 1939, and that 
therefore the execution petition is within time. In this view, it is unnecessary 
to refer to decisions under the Madras Agriculturists’ Relief Act in which this Court 
has held that even with reference to parties who are not parties to the appeal the 
only subsisting decree liable to be scaled down was the decree passed on appeal. 
Vide the judgment of Wadsworth, J., in Palani Mudali v. Athiappa Goundan} and of 
Wadsworth and Patanjali Sastri, JJ., in Moidin Bacha Rowther v. Chidambaram 
Pillai. i , . 

The next contention urged on behalf of the appellant is that as court-fee was 
not paid within the time limited by the decree it became unexecutable. Clause 3 
of the decree provides that the court-fee for mesne profits should be paid within a 
week from that date. The contention of the appellant is that that not having 
been paid there is no decree which ‘could be executed. There is considerable 
doubt on the record as to whether in fact there was default on the part of the plaintiff 
in payment of the court-fee within the time limited. The endorsements suggest 
that the court-fee with reference to the-mesne profits down to the date of suit had 
been paid within a week and it was only the court-fees payable in respect of mesne 
profits payable subsequent to the date of suit that had not been paid. If this is the 
true position, it is conceded that there is no substance in this point. But even 
otherwise we think that this contention is clearly unsustainable. Section 11, 
‘para. 1, of the Court-Fees Act, runs as follows : 

“ In suits for mesne profits or for immovable property and mesne profits, or for an account, 
:if the profits or amount decreed are or is in excess of the profits claimed or the amount at which 
‘the plaintiff valued the relief sought, the decree shall not be executed until the difference between 
-the fee actually paid and the fee which would have been payable had the suit comprised the whole 
-of the profits or amount so decreed shall have been paid to the proper officer.” 
‘The present case falls under this paragraph. Under this paragraph the only penalty 
for non-payment of court-fee is that the decree could not be executed until they are 
paid. It will be noticed that this paragraph does not contemplate the Court fixing 
any time within which the court-fee has to be paid. There is no,need for it 
inasmuch as the plaintiff could not execute the decree unless he paid the court-fees. 
In this case, the decree in providing that the court-fee should be paid within one 
week, went_in our opinion beyond, what_is. permitted under section 11, para. 1. 
‘The appellant contends that rightly or wrongly the condition having been imposed 








1. (1942) 2 M.L.J. 599- 2, (1944) 2 M.L.J. 338. 
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and not having been complied with, it must be treated as though clause (3) of the 
decree meant that the claim should stand dismissed, if no court-fee was paid within 
one week. While there is an express provision in para. 2 of section 11 that in cases 
falling thereunder the suit shall be dismissed if the additional fee is not paid 
within such time as the Court fixed, there is no similar provision in cases coming 
under, para. 1., The clause therefore requifng the plaintiff to pay court-fee within 
a week cannot be construed as involving afMlecision that the suit should stand dis- 
missed if the court-fee was not paid. Ther§ is authority in this Court in Periannan 
Chetti v. Nagappa Mudaliar}, that where suc$ a clause is inserted in the decree that 
does not preclude the decree-holder from paying court-fee later and applying for 
execution. There the decree provided a follows : 

“* And this Court doth further order and decree that plaintiff do pay court-fee Rs. 4-14-0 on the 

subsequent rent awarded to him after plaint within 9th September, 1904.” 
The plaintif did not pay the court-fee within the time mentioned. When he 
applied for execution objection was taken that the decree could not be executed 
as court-fee was not paid as directed. The District Munsiff granted extension of 
time to pay the court-fee and allowed execution to proceed. On appeal, the 
District Judge held that there was no provision to extend the time and dismissed the 
application. The matter came in second appeal before this Court. In reversing the 
decree of the District Court, this Court observed : 

“Apparently, it was assumed that the latter part of section 11 of the Court-Fees Act applied and 

therefore a time was named within which the extra court-fee should be paid; but this is clearly 
a mistake. If any part of that section applies it is the-first part of it, and the intention of that part 
of the section is not that a time should be fixed for the payment of the extra court-fee but that exe- 
cution should be stayed until the extra court-fée payable is paid. The latter part of the decree is, 
in our opinion, mere surplusage, and the Court had power to permit execution of the decree on payment 
of the extra court-fee as intended by section 11 of the Court-Fees Act.” 
We are accordingly of opinion that the provision in clause (3) of the decree that 
the plaintiff should pay the court-fee within a week did not preclude him from paying 
it at any time and applying for execution of the decree. He did pay the court-fee 
before he applied for execution and therefore the requirements of section 11 were 
fully satisfied. This objection, therefore, must also be overruled. 


In the result, the appeal fails and is dismissed with costs. 
R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr, Justice BALAKRISHNA. AYYAR AND Mr. Justice CHANDRA 
REDDI. 


The Public Prosecutor .. Petitioner® 
v. j , 
C. Paramasivam and others .. Respondents. 


Criminal Procedure Code (V of 1898), section 162 and Evidence Act (I of 1872), section 25— Police-officer * 
—Who is—Excise officers empowered as Police-officers under Opium Act (J of 1878) as amended by 
Madras Act (XXXII of 1951), section 20-A—If Police-officers—Admissibwity of confession made before suck 
officers. ; 

In relation to an offence under the Opium Act a Prohibition officer on whom the State Govern- 
ment has conferred the powers of an officer in charge of a Police Station, is a Police-officer for purposes 
of section 162 of the Criminal Procedure Code and section 25 of the Evidence Act. 


Nanoo v. Emperor, (1926) I.L.R. 51 Bom. 78 (F.B.) and Ameer Sheriff v. Emperor, (1934) LL.R. 61 
Cal. 607 (F.B.), followed. Radha Kishun Marwari v. King-Emperor, (1932) I.L.R. 12 Pat. 46 (F.B.), 
dissented from. ` 


There is no exhaustive definition of the expression ‘ Police-officer’ in any of our statutes, In 
the absence of a statutory definition and where one is not expressly called a Police-officer, the next 
step is to ask what.does the law require him.to.do.2 If they are substantially those of a Police-officer 
there need be no qualms in regarding him as one. 





1. (1906) 16 M.L.J. 543: LL.R. 30 Mad. 32. 


* Cri. R. C. No. 862 of 1952. end March, 1953. 
(Cri. R. P. No. 735 of 1952). É . 
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Per Chandra Reddi, J.—The term ‘ Police-officer’ used in section 25 of the Evidence Act is with 
reference to the functions exercised by officer and not as an officer of the Police department. It only 
means an officer exercising police powers and is not confined to an officer belonging to the police 
department. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pl@ased to revise the order of the Court pf the 
Stationary Sub-Magistrate, Chidamballam, dated 27th May, 1952, and made in 
G. C. No. 235 of 1952. 


The Public Prosecutor (V. T. Rangyswami Aiyangar) in person. 
S. Govind Swaminathan (State ProseCitor) and S. Rajaraman for Respondents. 


The Order of Reference was made on goth January, 1953, by 

Somasundaram, F.—The question that is raised in this petition is whether in 
view of Madras Act XXXII of 1951, which was introduced as an amendment to 
section 20 of the Opium Act (Central Act I of 1878), a confession made to a Prohi- 
bition officer is admissible or not. 


‘Section 20-A reads as follows : 


“ The State Government may, by notification in the Official Gazette, invest any officer of the 
Prohibition department, or every officer belonging to any specified class in that department, with 
the powers of an officer in charge of a police station for the investigation of offences under this Act.” 


This High Court has in a series of decisions held that an Excise Officer under the 
Madras Abkari Act is not a Police-officer within the meaning of section 25 of the 
Indian Evidence Act. (Vide Mahalakshmayya v. Emperor, -Doraiswami Nadar v. 
Emperor®, Public Prosecutor v. Marimuthu Goundan® and Mayilvahanam, In re.*) But 
the Calcutta High Court by a Full Bench decision in Ameer Sheriff v. Emperor®, has 
held that an Excise-officer who in the conduct of an investigation of an offence 
against the Excise, exercises the powers conferred by the Code of Criminal Pro- 
cedure upon an officer in charge of a police station for the investigation of a cogniz- 
able offence is a Police-officer within the meaning of section 25 of the Indian Evi- 
dence Act. Similarly, the Bombay High Court in a Full Bench decision in Nanoo v. 
Emperor®, has held that an Abkari officer who in the conduct of investigation of an 
offence punishable under the Bombay Abkari Act exercises the powers conferred 
by the Code of Criminal Procedure of an officer in charge of a police station for the 
investigation of a cognizable offence is a Police-officer within the meaning of section 25 
of the Indian Evidence Act, and any confession made to such an officer in the course 
of investigation is inadmissible in evidence. But the Patna High Court has held 
in Radha Kishun Marwari v. King-Emperor’, that an Excise-officer is not a Police- 
officer within the meaning of section 25 of the Indian Evidence Act. In the Patna 
High Court the learned Judges were considering the confession made to an Excise 
Inspector who under the Dangerous Drugs Act (II of 1930) not only has the power 
to arrest and search but has also been invested by the local Government with the 
powers of an officer in charge of a police station for investigation of an offence under 
that particular Act. These decisions except the decision of the Patna High Court 
have been considered by Rajamannar, J. (as he then was) in Venkata Reddi v. Emperor®, 
wherein the learned Judge says, referring to the Calcutta and the Bombay decisions 
that an identical conclusion would be reached if there is a similar provision in 
any other enactment is evident from the decision in Someshwar Shelat, In re®, where 
a Bench of our High Court consisting of the late Chief Justice Sir Lionel Leach 
and Lakshmana Rao, J., have held that by reason of section 12 (3) of the Hoarding 
and Profiteering Prevention Ordinance inserted by Ordinance LIII of 1944, officers 
appointed to investigate offences under the Ordinance are Police-officers within the 
meaning of the Criminal Procedure Code and section 162 of the Criminal Pro- 





1. (1932) M.W.N. 453. 6. (1926) LL.R. 51 Bom. 78 (F.B.). 
2. (1934) M.W.N. 394. 7. (1932) LL.R. 12 Pat. 46 (F.B.). 
3. (1938) 1 M.L.J. 238. 8. (1947) 2 M.L..J. 218. 

4. (1946) 2 M.L.J. 480. 9. (1946) 1 M.L.J. 368. 
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cedure Code applies to statements recorded by them. The Madras amendment 
to the Opium Act confers on the Prohibition officer all the powers of a Police-officer 
in charge of a police station. This, in my opinion, alters the position of Prohibi- 
tion officers and it is better that the question is settled by an authoritative deci- 
sion by a Bench of this Court. 


P would, therefore, direct this case to Je posted before a Bench. 


The case came on for hearing before {Bench in pursuance of the order of 
reference. : 


The Public Prosecutor (V. T. Rangase§ami Aiyangar) in person. 
S. Govind Swaminathan (State Prosecutor) and S. Rajaraman for Respondents. 
The Order of the Court was made by 


Balakrishna Ayyar, J7.—On the 1st of January, 1952, a consignment of illicit 
opium was despatched by train from New Delhi to Madras and from Madras on 
to Chidambaram. Acting on some information that he had received Mr. Khadir 
Hussain, an Assistant Inspector of Excise, who was also a Deputy Prohibition Officer, 
shadowed the article to Chidambaram. On 5th January, 1952, one Paramasivam 
went to the railway parcel-office at Chidambaram tendered the way-bill to the 
general parcel-clerk and after signing in the delivery-book took delivery of the 
parcel. At that stage Mr. Khadir Hussain detained him and questioned him. 
He also seized the parcel which, on examination, was found to contain 33 seers of 
opium, 

On these allegations Paramasivam and three others were prosecuted before the 
Sub-Magistrate, Chidambaram. At the trial Mr. Khadir Hussain gave evidence 
for the prosecution. When he was in the box the Assistant Public Prosecutor 
asked him what Paramasivam had told him when questioned by the witness after 
his arrest. To that question the’ defence Counsel took exception on the ground 
that section 162, Criminal Procedure Code, prohibited such statements from being 
given in evidence for the prosecution. The learned Magistrate upheld the objec- 
tion. On that, the prosecution came up in revision to this Court. Somasundaram, 
J., who first heard the matter considered that an authoritative decision was neces- 
sary on the point that had been raised and so referred the following question to a 
Bench : ie 

“The question that is raised in this petition is Whether in'view of Madras Act XXXII of 1951 

which was introduced as an amendment to section 20 of the Opium Act (Central Act I of 1878), 
a confession made to a Prohibition officer is admissible or not.” 
Before attempting to answer this question it is as well to examine some of the pro- 
visions of the Opium Act (Central Act I of 1878). Section 4 prohibits the possession, 
transport, import, export or sale of opium except under certain circumstances referred 
to in that Act. Section g provides penalties for the contravention of section 4 and 
some other sections. Section 14, as it stood before it was amended in Madras, 
conferred on certain categories of officers belonging to the departments of Excise, 
Police, Customs, Salt, Opium and Revenue, power of etry, search, seizure and 
arrest when they had reason to believe that opium liable to confiscation under the 
Act was kept or concealed in any building, vessel, or enclosed space. These powers, 
however, could be exercised only between sunrise and sunset. Section 15 empowers 
every officer of the departments referred to in section 14 to seize opium in transit 
or in any open place. It also confers powers of detention, search and arrest. Sec- 
tion 20 requires that every person arrested and everything seized under section 14 
or section 15 shall be forwarded without delay to the officer in charge of the nearest 
police station. Section 21 requires an officer making an arrest or seizure under 
the Act to send a report of the matter to his immediate official superior within 48 
hours thereafter. i 

It will be noticed that under the Act, as it stood before it was amended, though 
the officers of the Excise, Customs and other departments were given powers to enter, 
search, seize and arrest, they had no power to investigate. In 1951 the Madras 
Legislature amended the Central Opium Act in certain respects. Officers of the 


192 THE MADRAS LAW JOURNAL REPORTS. [1953 


Prohibition department were included in the categories of officers referred to in. 
section 14 who could enter, search, seize and arrest on reasonable suspicion of a. 
contravention of the provisions of the Act. A new section, section 20-A, was added. 
which runs as follows : 

“ The State Government may, by notification in the Official Gazette, invest any officer of the 
Prohibition department, or every officer belofping to any special class in that departments, with 
the powers of an officer in charge of a police st§tion for the investigation of offences under this Act.” 

The result of the amendment is to fonfer on officers of the Prohibition depart- 
ment in relation to offences under the Dpium Act, practically all the powers of a 
Station House Officer. But, at the sam§ time it will be noticed that the Amending 
Act does not call these officers Police-otticers. 









There is no exhaustive definition of the expression ‘ Police-officer’ in any of 
our statutes. Act V of 1861 (Indian Police Act) merely says : 


“ the word ‘ Police’ shall.include all persons who shall be enrolled under this Act.” 


Ex facie, this definition is not exhaustive, and it is of no help in answering. the 
question that is now before us. In the absence of a statutory definition, and apart 
from. all authority, one would be tempted to say that a Police-officer is a person 
whom any statute or other provision of law calls such, or, on whom it confers all 
or substantially all the powers and imposes the duties of an officer. If he is expressly 
called a Police-officer there is no difficulty whatsoever. If he is not so called then. 
the next step is to ask: what does the law require him to do? What are the 
duties imposed on him? and what are the powers conferred on him? If they 
are substantially those of a Police-officer there need be no qualms in regarding. 
him as one. If his powers and duties are confined to a particular extent of territory 
or to a particular subject-matter he will be a Police-officer only in respect of that 
territory or that subject-matter. The material thing to consider would be not the 
name given to him, nor the colour of the uniform he is required to wear, but his 
functions, powers and duties. A Police-officer does not cease to be such merely 
because he is put into a white khaddar uniform instead of one in Khaki drill; a 
medicine will be just the same whether it is packaged in a glass-jar or a plastic 
container. ` 


Support for the view that regard must be had not to the name but to the powers, 
duties and functions of the officer, is to be found in the decision reported in Someshwar 
H. Shelat, In ret. In that case the question for decision was whether a special 
officer of the Commercial Tax Department, who had been empowered, by the 
Provincial Government of Madras in exercise of the powers conferred on them by 
section 12 (3) of the Hoarding and Profiteering Prevention Ordinance was a Police- 
officer within the meaning and for the purpose of section 162 of the Criminal 
Procedure Code and section 25 of the Indian Evidence Act. The sub-section of the 
Ordinance ran as follows : 

“ The Controller-General and such Inspectors or, other officers as may be empowered by the 
Central or Provincial Government in this behalf shall, within the respective areas for which they 
are appointed, have power to investigate all offences punishable under this Ordinance, and in con- 
ducting any such investigationehall, within the said areas, have all the powers, duties, privileges and 
liabilities of an officer in charge of a police station under the Code of Criminal Procedure, 1898, whem 
investigating a cognizable offence within the limits of his station.” 

A Bench of this Court had no hesitation in holding that an officer empowered 
under this section was a Police-officer. 


Mr. V. T. Rangaswami Ayyangar, the learned Public Prosecutor, drew our 
attention to six decisions of this Court which have a bearing on the question before us. 
In Mahalakshmayya v. Emperor®, Sundaram Chetty, J., ruled that a statement 
by an aécused person to an Excise Inspector in answer to questions put by him is not 
a confession’ made to a Police-officer within the meaning of section 25 of the 
Evidence Act. In Doraiswami Nadar v. Emperor®, Bardswell, J., followed this case 
and ruled to the same effect. 

1. (1946) 1 M.L.J. 368. 3. (1934) M.W.N. 394. 
2. (1932) M.W.N. 453. 
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In Public Prosecutor v. Marimuthu Goundan+, Horwill, J., followed the two earlier 
decisions just now referred to. Before that learned Judge the decisions in Nanoo v. 
Emperor? and Ameer Sheriff v. Emperor? were cited. But he distinguished them. 
saying : 

“The Full Bench of the Calcutta High Court followed a Full Bench of the Bombay High Court, 
whose decision naturally turned on the interpretation # the Bombay Excise Act which, in this respect,. 
is similar to the Calcutta Act. The Madras Act, howgiver, does not give excise officers quite the same 


powers as the Bombay and Calcutta Excise Acts, andffor that reason this Court has on three occasions 
held that for the purpose of section 25 of the Evideng: Act, an excise officer is not a police officer.” 


No doubt he went on to add: 


“ It appears to me that as section 25 refers onl} to a police officer, a Court should not extend 
it to other classes of officers merely on grounds of similarity of function, especially in view of the fact 
that the Evidence Act was introduced at a time when the methods of the police were much more 
open to attack then they are now.” 

in Mayilvahanam, In ret, Yahya Ali, J., had to consider the position of an 
Assistant Inspector of Customs and he took the same view that had been taken 
in the earlier decisions of this Court. See also Venkata Reddi v. Emperor® and Vadivel 
Gounder, In re.® 

It seems to me that none of these decisions are in point because they belong 
to a time before the Central Opium Act was amended by the Madras Legislature- 
in 1951. 

In Nanoo v. Emperor®, the following question was formulated for the decision 
of the Court : 

“ Is an Abkari officer, who, in the conduct of investigation of an offence punishable under the 
Bombay Abkari Act, exercises the powers conferred by the Code of Criminal Procedure, 1898, upon 
an officer in charge of a police station for the investigation of a cognizable offence, a police officer 
within the meaning of section 25 of the Indian Evidence Act?” 

All the learned Judges, there were five of them were unanimously of the opinion 
that the question should be answered in the affirmative. A different view was 
taken by a Full Bench of three Judges of the Patna High Court in Radha Krishun 
Marwari v. King-Emperor?. Mr. V. T. Rangaswami Ayyangar, the learned Public 
Prosecutor, placed special emphasis on this decision because the question that was 
decided in that case was whether a confession made before an Excise Inspector who, 
under the Dangerous Drugs Act (Central Act II of 1930) not only had the power to. 
arrest and search but had also been invested by the local Government with the 
powers of an officer in charge of a police st&tion for the investigation, of an offence 
under that Act, is admissible evidence. Section 30 of Central Act II of 1930 runs 
as follows : 

“ The Provincial Government may invest any officer of the Excise Department or any class of 

such officers, with the powers of an officer in charge of a police station for the investigation of 
offences under this Act.” 
Mr. Rajaram pointed out that section 4 of Madras Act XXXII of 1951 which 
introduced section 20-A into Central Act I of 1878 is practically a reproduction 
of section 30 of the Dangerous Drugs Act. This circumstance no doubt makes the 
Patna case more apposite but it does not invert the reasonjng in that case with any 
greater force. The Patna case was exhaustively considered by a Full Bench of five 
Judges in Calcutta. See Ameer Sheriff v. Emperor®, in which by a majority of 4 to 1 
the learned Judges preferred the view of the Bombay High Court to that of the 
Patna High Court. The report of that decision occupies 56 pages of the book and 
every conceivable aspect of the matter has been exhaustively discussed. It is idle 
to discover much which can be profitably added to that discussion. 


On the view taken by the learned Judges in the Patna case and by Costello, J., 
in the Calcutta case, I would make these observations. It appears to me that 
they looked too narrowly to the appearance of things and declined to look at the 
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substance behind the appearance. They focussed attention on the label and would 
not look farther. I also consider that the learned Judges were being much too 
strict when they refused to consider why these rules of exclusion were embodied 
in section 162, Criminal Procedure Code and section 25 of the Indian Evidence Act. 
It is true that the grounds of exclusion are not indicated either in the Evidence Act 
or the Criminal Procedure Code. Bt that does not seem a sufficient reason for 
refusing to consider that aspect of th@ matter. It has some times been said that 
he does not know the law who does Jot know the reason forthe law. Surely if 
you refuse to look at the reason for & particular rule of law how can any valid 
conclusion be reached ? 


I prefer the view taken by the Full Bench in Bombay and in Calcutta, and 
‘would say that in relation to an offence under the Opium Act a Prohibition Officer 
on whom the State Government has conferred the powers of an officer in charge 
of a police station, is.a police officer for purposes of section 162 of the Criminal 
Procedure Code and section 25 of the Indian Evidence Act. 

It follows that the confession in this case is inadmissible in evidence. In the 
result the revision petition is dismissed. 


Chandra Reddy, 7.—This matter has now come before us having been referred 
by our learned brother Somasundaram, J., to resolve the judicial conflict on the 
interpretation of section 20 of the Opium Act. 


The question to be answered by us is: 

“ Ts the excise officer who exercises the powers conferred by the Code of Criminal Procedure 
an officer in charge of police station in the conduct of an investigation of an offence against excise 
laws a police officer within the meaning of section 25 of the Evidence Act and section 162, Criminal 
Procedure Code ? ”, 

The facts relevant for the purpose of this enquiry are the following: It is 
alleged for the prosecution that on ist January, 1952, a parcel was booked from 
New Delhi to Madras by train from where the same was sent on the morning of 
5th January, 1952, to Chidambaram. At this place, the first accused took delivery 
of the parcel at the instance of accused 2 to 4. When the 1st accused was taking 
it out of the parcel office, P.W. 1, an Assistant Inspector of Excise, caught hold of 
him and on an examination it was found to contain 33 seers of opium. After investi- 
gation, a charge-sheet was laid against the first accused for possession of opium 
punishable under section g (a) of the Opium Act and against accused 2 to 4 under 
section 9 (b) of the said Act for transporting opium. In the course of examination of 
P.W. 1, he wanted to prove a statement made by the first accused to him which 
was reduced to writing. An objection was taken on behalf of the accused to the 
admissibility of the statement on the ground that the officer to whom the statement 
was made was a police officer within the meaning of section 162, Criminal Procedure 
Code and section 25 of the Evidence Act. The objection was upheld by the Stationary 
Sub-Magistrate of Chidambaram, and the statement recorded by P.W. 1 from the 
first accused was ruled out as being inadmissible. It is against this that the present 
revision petition has been filed by the State Government. 

In support of this petition, it is urged by the learned Public Prosecutor that 
an excise officer is not a police officer within the meaning of section 25 of the Evi- 
dence Act and the prohibition enacted therein cannot be extended to excise officers. 


The question whether an excise officer was a police officer and the confession 
made to him in the course of investigation was to be excluded by virtue of the 
provisions of section 25 of the Evidence Act came up for consideration in a number 
of cases in this Court. In Mahalakshmayya v. Emperor+, Sundaram Chetty, J., held 
that an admission made by an accused person to an excise inspector could not 
be ruled out as it could not be regarded as a confession made to a police officer 
coming under section 25 of the Evidence Act. To the same effect, is the ruling 
of Bardswell, J., in Doratswami Nadar v. Emperor®. In Public Prosecutor v. Marimuthu 
Goundan®, Horwill, J., took the same view although there was no reference to the 
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two earlier cases. Referring to a Calcutta case which will be alluded to presently 
and which expressed the opinion that an excise officer was a police officer within 
the ambit ‘of section 25 of the Evidence Act, the learned Judge distinguished that 
case on the ground that it was based on special provisions of the Bengal Excise Act 
which made excise officers for purposes of excise offences police officers. 


The scope of a statement made to aş assistant inspector of customs by an 
accused person in the course of an investigatifbn fell to be considered by Yahya Ali, J., 
in Mayilvahanam, In ret. The learned Judge on a review of the earlier decisions 
of this Court held that the statement did fot come within the prohibition of sec- 
tion 25 of the Evidence Act. In a more r®écent case, Rajamannar, J. (as he then 
was) in Venkata Reddi v. Emperor®, referred to the earlier decisions of this Court and 
expressed his concurrence with them. 


It must be noted that all these decisions were given on the interpretation 
of the Opium Act as it stood then. Section 20 of the Opium Act provided : 

“ Every person arrested, and thing seized, under section 14 or section 15, shall be forwarded 
. without delay to the officer in charge of the nearest police station, and every person arrested and 


thing seized under section 19 shall be forwarded without delay to the officer by whom the warrant 
was issued. : 


$ * * * c3 * +” 


Section 14 of the Act as‘amended in 1947 runs thus: 


“ Any officer of any of the departments of Excise, Prohibition, Police, Customs, Salt, Opium 
or Revenue superior in rank to a peon,guard or constable, who may in right of his office be authorised 
by the State Government in this behalf, and who has reason to believe, from personal knowledge or 
from information given by any person and taken down in writing, that opium liable to confiscation 
under this Actis...... kept or concealed in any building, vessel or enclosed place, may, between 
sunrise and sunset, ro vs 


(a) enter into any such building, vessel, or place; 

(b) in case of resistance, break open any door and remove any other obstacle to such entry ; 

(c) seize such opium ..... and any other thing which he has reason to believe to be liable 
to confiscation under section 11 or any other law for the time being in force relating to opium ; and 


_ . (d) detain and search, and, if he thinks proper,arrest any person whom he has reason to believe 
to be guilty of any offence relating to such opium under this or any other law for the time being in 
force.” 

Section 15 confers on an officer of the said departments powers to seize in any 
open place or in transit any opium and detain, search and arrest any person who 
is believed to be guilty of an offence against this or any other such law. 


It is thus seen that any of the officers mentioned in section 14 of the Opium 
Act has only power to seize the articles involved in a crime whether they are in an 
enclosed place or an open place and detain, search or arrest any person suspected 
of having committed any offence against thé statute. He has no power to investi- 
gate into these crimes and he can only forward the person and the things seized 
without any delay to the officer in charge of the nearest police station. 


In 1951, the Legislature of the State of Madras amended section 20 of the 
Opium Act by inserting section 20-A.by Madras Act XXXII of 1951 by which 
the officers mentioned in the sections already referred to were invested with certain 
powers of a police officer for investigation. Section 20-A runs thus : 

“© The State Government may, by notification in the Official Gazette, invest any officer-of the 
Prohibition Department, or every officer belonging to any specified: class in that Department, with 
the powers of an officer in charge of a police station for the investigation of offences under this Act.” 

Now the question for consideration is whether this amendment has, in any 
way, altered the position in regard to the state of authority bearing on the subject. 
That it does bring about a change in respect of powers to be exercised by those 
officers in the detection of crimes is: beyond question. Subsequent to this amend- 
ment the necessity to forward the articles seized and the person apprehended to the 
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nearest police station is dispensed with and the officer concerned, himself is autho-. 
vised to investigate into the matter. But the controversy is whether this has the 
effect of bringing such an officer within the purview of section 25 of the Evidence 
Act and section 162, Criminal Procedure Code. Section 25 of the Evidence Act 
says : 

i “No confession made to a police officer{shall be proved as against a person accused,of any 
offence.” 
While section 162 (1) Criminal Procedure Code, enacts : 


“ No statement made by any person tÅ a police officer in the course of an investigation 
under this chapter shall, if reduced into writin, be signed by the person making it ; nor shall any 
such statement or any record thereof, whether“in a police diary or otherwise, or any part of such 
statement or record be used for any purpose (save as hereinafter provided) at any inquiry or trial 
in respect of any offence under investigation at the time when such statement wsa made ; 


* * * * * + x” 


The word “ police-officer ” is not defined anywhere in the Evidence Act while 
we have only the definition of the “ officer in charge of the police station ” in the 
Criminal Procedure Code. From it we do not get any help. Nor is the definition 
of a “ police-officer ” in the Identification of Prisoners Act, that is, Act XX XIII of 
1920 of any assistance to us in the determination of the question before’us. 


A similar question arose on the provisions of the Bombay Abkari Act before a 
Full Bench of the Bombay High Court in Nanoo v. Emperor!. The section of the Act 
which the learned Judges of the Full Bench had to consider was section 41 which. 
provided that 


“every Abkari officer not below such rank as Government may prescribe shall within the area. 
for which he is appointed have power to investigate all offences punishable under this Act.” 


The sub-section (2) provides that 


“such officer shall in the conduct of such investigation exercise the powers conferred by the Code: 
of Criminal Procedure, 1898, upon an officer in charge of a police-station for the investigation of a 
cognizable offence.” 

It is seen that this is analogous to the provisions of section 20-A of the Opium. 
Act as amended by Madras Act XXXII of 1951. In that case the learned Judges 
decided that an Abkari officer invested with powers of an officer in charge of the 
police station under section 41 of the Abkari Act was a police officer coming under 
the rule embodied in section 25 of the Evidence Act. The ground for the decision. 
was that as the Legislature had deliberately conferred upon an Abkari officer 
substantially all the powers of a police officer, he had in effect become a police 
officer coming within the purview of section 25 of the Evidence Act. For this. 
reason it was held there that any confession made to such an officer under the 
Abkari Act or the Criminal Procedure Code was inadmissible in evidence. The 
observations of Marten, G.J., at page 94 are apposite in this context : 

“In this connection, I should like to point out that it was open to the Legislature or to Govern- 
ment to do one of two or three things. It could detach ordinary Police officers to investigate excise 
offences. Or, on the other hand, it could. appoint other officers of Government or new officers to 
perform the duties of investigation and arrest and so on, which had previously been performed by 
ordinary police officers, whichever course was adopted, any alleged offence would, in effect, be 
investigated by persons in the position of policemen. In this very case it would appear that the 
effect of the above sections of the Abkari Act is that certain duties,which previously fell upon ordinary 
Police officers, and in fact now being carried out by the Abkari officers, who have been given these 
particular police powers.” è 
In support of his conclusion the learned Chief Justice relied on the dictum of Sir 
Richard Garth in Queen v. Hurribole Chunder Ghose?, that the word “ police-officer ” 
was not used in section 25 of the Evidence Act in a technical sense but was used 
in a comprehensive and popular sense. Referring to earlier rulings of that Court 
and of the Calcutta High Court the learned Chief Justice distinguished them on 
the ground that they were based on the language of section. 20 of the Opium Act 
and the provisions of the Bengal Abkari Act which were widely different from those 
of section 41 of the Bombay Abkari Act. 
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Shah, J., one of the learned Judges of the Full Bench in the course of his judg- 
ment stated that an officer contemplated by section 41, sub-section (1) was virtually 
in the same position as a police officer in the matter of investigation of the offences 

under that Act. All that was meant by the expression “ police-officer ” in sec- 
tion 25 of the Evidence Act was “ an officer who exercises the powers of the police 
-conferged on him by law ” by whatever namg he is called. The other three learned 
„Judges also expressed their concurrence wifh the opinion mentioned above. The 
principle enunciated in that ruling is applica$le to the case before us as the provisions 
-of section 20-A of the Opium Act bear a cfose resemblance to those of section 41 
of the Bombay Abkari Act, and I express hy respectful accord with it. 


The Patna High Court reached an opposite conclusion in Radha Kishun Marwari 
v. King-Emperor’+, The point which the Full Bench of the Patna High Court con- 
sidered was whether an Inspector of Excise acting in the course of his duties was 
-a police officer within the meaning of section 25 of the Evidence Act and whether 
.a confession made to him was admissible. The learned Judges answered the point 
in the negative. In their view an excise officer could not be regarded as a police 
-officer merely because he was exercising certain functions in the conduct of investi- 
-gation. of an excise offence. The learned Chief Justice (Courtney Terrell, C.J.) 
observes that he found himself “in complete disagreement with the arguments 
-which found favour ” in the Bombay case. According to him, there was a fallacy 
in the judgment of the Bombay Full Bench which was attributable to two causes. 
‘One was the misconception of the ruling in The Queen v. Hurribole Chunder Ghose*, 
and the other the adoption of an erroneous cannon of construction of statutes, that is, 
the consideration of what is supposed to be the object of section 25 of the Evidence 
Act, by the learned Judges of the Bombay High Court. In this view of the matter 
the learned Chief Justice thought that the opinion expressed in Nanoo v. Emperor’, 
“was an erroneous one. 


Faz] Ali, J., who agreed with Courtney Terrell, C.J., observed that as laid down 
in Queen v. Flurribole Chunder Ghose®, it was well settled that the term “ police-officer ” 
should not be construed in a technical sense but in its more popular and comprehen- 
sive sense, while the other learned Judge Agarwala, J., was of the view that the 
‘word “ police-officer ° connotes nothing more or less than a member of the police 
force and he did not think that the observation of Garth, C.J., was intended to go 
beyond that. It is clear that this dictum, of Agarwala, J., is plainly opposed to 
that of Garth, J., in Queen v. Hurribole Chunder Ghose, in spite of the learned Judge’s 
attempt to reconcile the two dicta, It does not appear to me that the Judges of 
the Bombay High Court in any way misunderstood the scope of the dictum in 
‘Queen v. Hurribole Chunder Ghose*, Reliance was placed by Marten, C.J., in the 
Bombay case on Queen v. Hurribole Chunder Ghose®, only for the purpose of showing 
that the term “ police-officer ’ was not used in a restricted sense but has a wider 
import. Nor can I bring myself to agree with Courtney Terrell, C.J., that the 
_Judges of the Bombay High Court adopted an erroneous cannon of construction. 
No doubt a statute has to be construed with reference to the language employed 
therein and it is not permissible to speculate as to the @bject or the intention of 
‘the Legislature. But when the meaning of an expression is not piain and it is not 
possible to ascertain the meaning of a term or to gather its import from the statute 
itself, I think it is permissible to resort to extrinsic guides. In this context the 
remarks of Lord Atkin in Keats v. Lewis Merthyr Consolidated Collieries*, are apposite : 


“ In the construction of a statute it is, of course, at all times and under all circumstances 
:permissible to have regard to the state of things existing at the time the statute was passed, and to 
ithe evils, which as appears from its provisions, it was designed to remedy.” ' 


It may be recalled that the term “ police-officer ” is not defined in the Evidence 


Act or in the Criminal Procedure Code. So in trying to understand the signifi- 
cation of that expression, it is perfectly legitimate to have regard to the setting 
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and the context in which section 25 of the Evidence Act was enacted. With great 
respect to the Judges who decided Radha Kishun Marwari v. King-Emperor’, I am: 
unable to appreciate their criticism of Nanoo v. Emperor®. It looks to me that the 
Legislature. must have used that expression in a larger sense than that attributed 
to it by the Patna High Court. 


Subsequent to the ruling of the Phtna High Court an identical point arese for 
consideration before a Full Bench of tive Judges of Calcutta High Court in Ameen, 
Sheriff v. Emperor”. ‘There the convictign of the accused persons under section 9 of 
the Opium Act was mainly based on afconfession said to have been made by them 
to an Excise Inspector. The admissibility of this confession was raised in appeals. 
preferred by the accused against their convictions. In view of the conflict of judicial 
opinion, the matter was placed before a Full Bench of five Judges. The answer: 
given by the Full Bench (by a majority) was that the Legislature in using the term. 
“ police-officer ” in section 25 of the Evidence Act did not intend to exclude from. 
its meaning excise officers exercising powers of detection and investigation. of crimes. 
committed against excise laws. There is an exhaustive discussion of the topic and 
the opposing views expressed in Nanoo v. Emperor? and Radha Kishun Marwari v. 
King-Emperor? are also considered. Four of the learned Judges approved of the 
rule of law stated in Nanoo v. Emp:ror®. The reasoning in Radha Kishun Marwari 
v. King-Emperor+ was not acceptable to them. 


The leading judgment of Mukerji, J., is a very instructive one. The learned. 
Judge reviewed the case-law bearing on the subject and also considered the reason. 
of the rule enacted in section 25 of the Evidence Act. Discussing the connotation. 
of the term ‘ police-officer’ in the light of the relevant provisions of the Police Act. 
V of 1861, he stated that police officers were officers whose duty was to prevent 
and detect crimes. The learned Judge also referred to one of the meanings given. 
to that expression in the Oxford Dictionary, vig. : 

“ The civil force to which is entrusted the duty of maintaining public order, enforcing regu- 
lations for the prevention and punishment of the breaches of the law, and detecting crimes ;. 


construed as plural, the members of a‘ police force’ ; the constabulary of a locality, as throwing. 
light on the import of that term.” 


The position was summed up by the learned Judge at page 630 thus : 


“ The powers and duties of excise officers investigating offences have been gradually brought 
more and more on a line with those of the officers of the police force, and they have been made police 
officers for the purposes of such investigations ig all possible manner.” 

Mallick, Jack and S. K. Ghose, JJ., agreed with the opinion expressed by Mukerji, J.» 
while Costello, J., struck a note of dissent. 


Ghose, J., in the course of his judgment remarked that in an excise case 
an excise officer is the real police officer and the only “ police-officer in the case.” 
He also pointed out that in the earlier Calcutta cases in which the view was taken. 
that an excise officer was not a police officer for purposes of section 25 of the Evi- 
dence Act, the question of an excise officer exercising the powers of a police officer 
was not discussed and that except in one of them the attention of the learned Judges. 
was not attracted to the gnaterial provisions of the Excise Act. 


In my judgment the view taken in Ameer Sheriff v. Emperor®, is a correct and a 
sound one and I am wholly in agreement with the reasoning adopted in that case.. 


I will now refer to a ruling of a Bench of our High Court in Someshwar H. Shelat, 
In ret. The statutory provision which formed the subject-matter of inquiry before 
the Bench consisting of Sir Lionel Leach, C.J. and Lakshmana Rao, J., was sub- 
section (3) of section 12 of the Hoarding and Profiteering Prevention Ordinance: 
LIII of 1944. Sub-section (3) of section 12 reads as follows : 

“The Controller General and such inspectors or other officers as may be empowered by the Central 


or Provincial Government in this behalf shall within the respective areas for which they are appointed. 
have power to investigate all offences punishable under this Ordinance and in conducting any such 
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investigation shall, within the said areas, have all the powers, duties, privileges and liabilities of am 
officer in charge of a police station under the Code- of Criminal Procedure, 1898, when investigating 
a cognizable offence within the limits of his station.” 


e By virtue of this provision the Provincial Government gave certain officers of 
the Commercial Tax Department power to investigate offences within their res- , 
pective jurisdictions. With reference to these provisions the following question 
was sttbmitted by the Chief Presidency gistrate under section 432, Criminal 
Procedure Code, for the opinion of this Cofirt : 

“ Whether a Special Officer of the Commercial Tpx Department who has been empowered in this. 
behalf by the Provincial Government of Madras irf exercise of the powers conferred on them by 
section 12 (3) of the Hoarding and Profiteering Pre®ention Ordinance introduced by the amending 


Ordinance No. LIII of 1944,-is a police officer within the meaning and for the purpose of section 162 
_ of the Criminal Procedure Code and section 25 of the Evidence Act.” 


On an interpretation of the relevant provisions the learned Judges gave the answer 
in the affirmative. In the course’ of the order it was remarked thus : 

“ If an investigating officer is a police officer within and for the purpose of section 162 of the 
Code of Criminal Procedure this practice is obviously illegal. That he is a police officer within 
the meaning of the section we have no doubt whatever. Section 12 (3) of the Hoarding and Profiteering 
Prevention Ordinance expressly gives him all the powers, duties and privileges of an officer in charge 


of a police station under the Code of Criminal Procedure, 1898, when investigating a cognizable 
offence within the limits of his station.” 


“ Therefore he has the full status of a police officer and his powers and duties must be limited to 
those of a police officer under the Code of Criminal Procedure, which means that he has no right. 
in an investigation under the Ordinance to require a person to sign a statement and where such a 
statement is reduced to writing it can only be used in accordance with the provisions of section 162, 
Criminal Procedure Code, or section 27 of the Evidence Act.” 

The ruling in this case is applicable to the present case with equal force, as 
the provisions of section 20-A of the Opium Act are pari materia with the provisions 
of sub-section (3) of section 12 of the Hoarding and Profiteering Prevention 
Ordinance. I respectfully adopt the reasoning in this case. This decision was. 
distinguished by Yahya Ali, J., in Mayilvahanam, dn re}, already referred to on 
the ground that it was based exclusively on the phraseology employed in sub- 
section (3) of section 12 of the said Ordinance which specifically mentioned that 
the officers concerned should have all the powers, duties, privileges and liabilities 
of an officer-in-charge of a police station. 


It is clear from these observations that Yahya Ali, J., rested his conclusion: 
in the case last mentioned on the absence of provision investing the excise officers 
in the detection of excise offences with the powers of a ‘‘ police-officer ” in charge 
of the police station. As already pointed out that was a case prior to Madras 
Act XXXII of 1951 which amended section 20 of the Opium Act. 


Rajamannar, J. (as he then was) in Venkata Reddi v. Emperor®, to which refe- 
rence had already been made, in distinguishing the Calcutta and Bombay Full 
Bench decisions in Ameer Sheriff v. Emperor? and Nanoo v. Emperor*, stated that an 
identical conclusion could be reached if there was a similar provision in any other 
enactment. This statement makes it abundantly clear that the learned Judge 
would have reached the conclusion that an excise office was a police officer for 
purposes of section 25 of the Evidence Act and section 162, Criminal Procedure 
Code, if provisions similar to section 20-A of the Opium Act were in force 
then. 

In the light of the above.rulings and on a careful consideration of the relevant 
statutory provisions, I have reached the conclusion that the term “ police-officer ”’ 
is used in section 25 of the Evidence Act with reference to the functions exercised, 
by the officer and not as an officer of the police department. It only means an 
officer exercising certain powers and is not confined to an officer belonging to the 
police department. In my opinion it is the exercise of functions like the detection 
of crimes which involves the holding of investigation that marked out these officers. 
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for special treatment in regard to the confessions made to them in the course of 
vestigation. f 


I may add, in recent times, the need to pass laws intended to regulate social 
and economic life of the people and to add to the revenues of the country as well, 
has indeed become very great. This had led to the Legislatures investing the officers 
appointed for the purpose of giving }ffect to the provisions of these enacéments, 
to check the evasion thereof and to prdvent and detect crimes created under various 
enactments and to bring the offenders fo justice, with powers of investigation. The 
insertion of section 20-A of the Opium (Act is one of such instances. If these officers 
are invested with the same powers an§ are in the same position as the officers of 
the police department in relation to the detection of crimes by holding investigations, 
there does not seem to be any rational basis for distinction and for not extending 
the rule in section 25 of the Evidence Act and section 162, Criminal Procedure 
‘Code, to them, especially when the functions exercised by both categories are essen~ 
tially the same. In my opinion, it was not so much against an officer of a particular 
department that the prohibition under section 25 of the Evidence Act is enacted 
.and the restrictions contained in section 162, Criminal Procedure Code are placed, 
as the desire to prevent the use of the statements made to officers engaged in the 
investigation of crime to the prejudice of the accused persons. 


It is also to be noted that it is Chapter XIV of the Code of Criminal Procedure 
that deals with the investigations, and when the power of an officer in charge of 
‘the police station for the purpose of investigation is conferred upon an officer under 
section 20-A of the Opium Act, all the sections of that Chapter should be held 
applicable to such a case. Section 162, Criminal Procedure Code, being one of the 
sections of that Chapter is equally applicable to a statement made to a prohibition 
or excise officer in the conduct of investigation. 


In these circumstances, the conclusion I have reached is that an excise officer ~ 
invested with the powers of an officer in charge of a police station for investigation 
of offences under section 20-A of the Opium Act is a “ police-officer” coming 
within the purview of section 25 of the Evidence Act and section 162 of the Code 
of Criminal Procedure and any confession made to him in the course of investi- 
gation is inadmissible under section 25 of the Evidence Act and the statements made 
to such an officer under section 162, Criminal Procedure Code, can be used only 
in the manner enacted therein. a 


In the result the revision petition is dismissed. 
R.M. —— ' Petition dismissed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice SATYANARAYANA Rao, Mr. Justice RAJAGOPALAN 
AND MR. Justice BALAKRISHNA AYYAR. ; 


K.T.M.T.M. Abdul Kayoom and Hussain Sahib .. Applcant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XT of 1922), section 10—Revenue expenditure—V hat is—Capital and revenue expenditure-~ 
Tests to determine—Money paid for getting the right to collect chanks from the sea—If revenue expenditure. 


If an amount is spent for starting a business, or if the business is already existing to extend and 
expand the business or even if it be to replace substantial machinery, and other equipment of the 
business, it would undoubtedly be a “ capital ” expenditure. Another principle is to find out whether 
the expenditure is in relation to the fixed or circulating capital, In the former case, it will be expendi- 
ture of a capital nature while in the latter it will be revenue. Fixed capital is what the owner turns 
to profit by keeping it in his own possession while circulating capital is what he makes profit of by 
allowing it to rotate in the business. It all depends upon the nature of the trade, which a person 
arries on, whether the capital employed in the business is fixed capital or is circulating capital. 





* Case Referred No. 57 of 1950. and April, 1953- 
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If goods aře purchased as such and not the source from which the goads emanated—the material 
and not the source of the material—the expenditure on such purchase is à “ revenue ” expenditure 
and not a “capital” expenditure. i 


Case-law (English and Indian) reviewed. 


: The right to collect chanks from the sea does not stand on the same footing as an exclusive fishery 
right. Money paid by the assessee for obtaining thg right to fish for, take and carry away all the 
‘ chank-shells in the sea off the coast-line in a specified district is an item of revenue expenditure. 


Case referred to the High Court by tht Income-tax Tribunal under section 
66 (1) of the Indian Income-tax Act, 1922 (Aft XI of 1922) as amended by section 92 
of the Income-tax (Amendment) Act, 1939, Act (VII of 1939) in 66 R.A. No. 734 
(Madras) of 1949-1950 on its file for decision on the following question of law, viz: 


“Whether on the facts and circumstances of the case the payment of the sum of Rs. 6,111 made 
by the assessees under the terms of the agreement entered into with the Director of Industries and 
Commerce, Madras, on 9-11-1945, was not an item of revenue expenditure incurred in the course of 
carrying on the business of the assessee and therefore allowable under the provisions of section 10 of 
the Indian Income-tax Act?” 


This reference coming on for hearing on 14th April, 1952, before the Hon’ble Mr. 
Justice Satyanarayana Rao and the Hon’ble Mr. Justice Rajagopalan, the Court 
made the following Order delivered by 


. „Satyanarayana Rao, F7.—To answer the Reference it is necessary that the decision 
of the’ three Judges of this Court in Abdul Kayoom Sahib Hussain v. Commissioner of 
Income-tax}, should. be reconsidered in the light of the latter decision of the Judicial 
Committee in Mohanlal Hargovind v. The Gommissioner of Income-tax, C. P. and 
Berar®. ` It may be observed that the decision of the Special Bench in Abdul Kayoom 

‘Sahib Hussain v. Commissioner of Income-tax', has reference to this very assessee, who 
carried on the same business as he is now carrying on. A Division Bench of this 
Court observed on an earlier occasion in Devargjulu Chetty and Co. v. Commissioner of 
Income-tax® that the decision in Commissioner of Income-tax v. Ghengalvaraya Mudaliar* 
and in Chengalvaroya Chettiar v. Commissioner of Income-tax®, require reconsideration 
in the light of the decision of the Judicial Committee in Mohanlal Hargovind v. 

Commissioner of Income-tax®. ‘We, therefore, direct that this matter be placed before 
Hon’ble the Chief Justice for constituting a Full Bench to dispose of this reference. 


The case came on for hearing in pursuance of the above Order of Reference 
on 13th March, 1953. 


M. Subbaraya Aiyar for Applicant.: 
C. S. Rama Rao Sahib for Respondent. 
The Court made the following order delivered by 


Satyanarayana Rao, 7.—Under section 66 (1) of the Indian Income-tax Act, 
the following question was referred to the High Court for decision. 
e 


** Whether on the facts and circumstances of the case, the payment of the sum of Rs. 6,111 made 
by the assessee under the terms of the agreement entered into with the Director of Industries and 
Commerce, Madras, on gth November, 1945, was not an item of revenue expenditure incurred in the 
course of carrying on the business of the assessee and, therefore, allowable under the provisions of 
section 10 of the Indian Income-tax Act.” 


In view of the decision of the Judicial Committee in Mohanlal Hargovind v. Commis- 
sioner of Income-tax, G. P. and Berar®, and the decision relating to the same assessee, 
which covers the present dispute in Abdul Kayoom Sahib Hussain v. Commissioner of 
Income-tax+, which followed the earlier decisions of this Court in Commissioner of 





, 


1. (1939) LT.R. 652. 4. (1934) 67 M.L.J. 350: LL.R. 58 Mad. 1. 
2. ean 2 M.L.J. 571 (P.C.). 5- (1937) 1 M.L.J. 182 : LL.R: (1937) Mad. 
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Income-tax v. Ghengalvaraya Mudaliart! and Chengalvaroya Chettiar v. Commissioner of 
Income-tax®, it was thought necessary when the matter came before a Division Bench, 
to place it before a Full Bench. The case was, therefore, posted before us for decision. 


The relevant facts, appear from the statement of the case by the Appellate 
Tribunal. The assessee is a registered firm carrying on business in chanks. For the 
purpose of his business, the assessee had to engage divers to collect chanks from the 
sea, which are sold after sorting. On the gth of November, 1945, there Was an 
agreement between the Director of Ihdustries and Commerce, Madras, and the 
assessee, the material -portions of which are as follows : . 

* The lessor hereby grant unto the lessees the full, free and exclusive right, liberty and authorit y 
to fish for, take and carry away all the chank-shdfls in the sea off the coast-line of the South Arcot 
district including the French (Kuppams of Pondicherry more particularly described in the schedule 
hereto) hold the premises to the lessees from the rst day of July, 1944, for a period of three years 
ending goth June, 1947, paying therefor the yearly rent of Rs. 6,111 (Rupees six thousand one hundred 
and eleven only) to be paid yearly in advance, the first payment to be made within 15 days from 
the date of intimation of acceptance and the second and third payments to be made on or before the 
15th June, 1945 and 1946, respectively, at the Government Treasury at Tuticorin or Madras.” 


During the accounting year ending with goth June, 1945, the assessee paid a 
sum of Rs. 6,111 as the annual rent to the Government under the said deed and 
claimed deduction of the same. The Income-tax Officer, treating it as capital 
expenditure, disallowed it and in'doing so, he followed the decision, which relates to 
the same assessee and reported in Abdul Kayoum Sahib Hussain v. Commissioner of Income~ 
Income-tax.2 The appeal to the Assistant Commissioner was unsuccessful. On 
further appeal, the Tribunal thought that the matter was covered by the decision 
of the Judicial Committee in Mohanlal Hargovind v. Commissioner of Income-tax, C.P. 
and Berar*, but as there was an earlier decision of a Full Bench of this Court relating 
to the same assessee they felt that they were bound by it. In the result, the appeal 
was dismissed, and, at the instance of the assessee, the aforesaid question was referred 
to this Court. 


On behalf of the assessee, Mr. Subbaraya Ayyar, the learned advocate contended 
that in view of the decision of the Judicial Committee in Mohanlal Hargovind v. 
Commissioner of Income-tax, C.P. a'd Berart the decision of the Full Bench in Abdul 
Kayoom Sakib Hussain v. Commissioner of Income-tax®, must be taken as overruled, inclu- 
ding the earlier decisions of this Court, which were followed by the Full Bench. 


’ Under section ro (2) (xv) of the Income-tax Act 
“ Any expenditure (not being in the nature of capital expenditure or personal expenses of the 
assessee) laid out or expended wholly and exclusively for the purpose of such business, profession or 
vocation is deductable.” 


Ifit is a capital expenditure, the deduction cannot be allowed. So, the question 
is whether the deduction claimed by the assessee is capital expenditure or 
revenue expenditure. The expression ‘capital expenditure’ is not defined 
in the Act but it has to be understood in a business-sense except in so far as there 
may be rules of construction applicable to it. Vide Mohanlal Hargovind v. Commissioner 
of Income-tax, G.P and Bergr*, There is a considerable volume of case law both in 
England and in India on this subject but they do not enable us to lay down a definite 
and tangible test to distinguish capital expenditure from revenue expenditure and 
draw the boundary line between the two. The decisions, however, are of consider- 
able assistance in deducing certain relevant general principles, which afford 
guidance in deciding whether on the facts of the case the expenditure under con- 
sideration falls under the one head or the other. No useful purpose would, therefore, 
be served in examining critically the innumerable cases, English and Indian, which 
have considered the question from one aspect or the other. But some of the decisions, 
which have become landmarks in deciding the question, may be usefully referred to. 


epeen 





1. (1934) 67 M.L.J: 350 : I.L.R. 58 Mad. 1. 3. 1939 1.T.R. 652. 
arent 1 M.L.J. 182: 1.L.R. (1937) Mad. 4. (1949) 2 M.L.J. 571 (P.C.). 
792 (F.B.). 


II] ABDUL KAYOOM v, COMMR. OF I-T., MADRAS (Satyanarayana Rao, F.). 203 


‘It may be taken, that until 1926, i.e, -until the decision of Viscount Cave, Lord 
‘Chancellor, in Atherton’s case}, even a working principle for the guidance of the 
‘Courts was not firmly established. In that case, however, Viscount Cave, Lord 
‘Chancellor, formulated a test, which, with slight variation, has ever since been 
followed both in England and in India. The Lord Chancellor considered that the 
opinion of Lord Dunedin in Vallambrosa Rubber Co. v. Farmer? : 

“hat in a rough way I think it is not a bad criterion of what is capital expenditure as against 
what is income expenditure to say that capital expenditure isa thing that is going to recur every 
year” 
-was not a decisive test applicable to eveyy case. According to Viscount Cave, 
the test is: 4 

“ But when an expenditure is made, not only once and for all, but with a view to bringing into 

-existence an asset or an advantage for the enduring benefit of a trade, I think that there is very good 
treason (in the absence of special circumstances leading to an opposite conclusion) for treading such an 

expenditure as properly attributable not to revenue but to capital.” 
Lord Atkinson in the same case stated that the word “ asset ” need not be confined 
to something material. Romer, Lord Justice, in Anglo Persian Oil Co. v. Dalb?, 
at page 146, observed : 

“ It should be remembered, in connection with this passage (referring to the above passage of 
Vicsount Cave that the expenditure is to be attributed to capital if it be made with a view to bringing 


-an asset or advantage into existence. It is not necessary that itshould have that result. It is also 
to be observed that the asset or advantage is to be for the ‘ enduring’ benefit of the trade.” 


I agree with Rowlatt, J., that by “ enduring ” is meant “enduring in the way that 
fixed capital endures.? An expenditure on acquiring floating capital is not made 
with a view to acquiring an enduring asset. It is made with a view to acquiring 
an asset that they may be turned over in the course of trade at a comparatively 
early date. Nor, of course, need the advantage be of a positive character. The 
«advantage may consist in the getting rid of an item of fixed capital that is of an 
e as was pointed out by this Court in Mallett v. Staveley Coal and 
ron Co. 


Lord Sands in the Commissioner of Inland Revenue v. The Granite City Steamship Co., 
Lid., laid down yet another test, which has also been adopted in a number of 
cases 

“ Broadly speaking, outlay is deemed to be capital when it is made for the initiation of a 
business for extension of a business or for a substantjal replacement of equipment.” 

This undoubtedly helps to determine whether the expenditure is a capital 
expenditure and whether the asset is a capital asset or not. If an amount is 
spent fer starting a business, or if the business is already existing to extend and 
expand the business or even if it be to replace substantial machinery and other 
equipment of the business, it would undoubtedly be a capital expenditure. Another 
principle is to find out whether the expenditure is in relation to the fixed or circu- 
lating capital. In the former case, it will be expenditure of a capital nature while 
in the latter it will be revenue. Fixed capital is what the owner turns to profit by 
keeping it in his own possession while circulating capital is what he makes profit 
of by allowing it to rotate in the business. The circulating capital, which is turned 
over in the business, in the process of being turned over, yields profit or loss. Fixed 
capital is not involved directly in the process of the business. It only affords a source 
from and out of which the profits are produced. A man’s stock-in-trade in his 
business is circulating capital whereas the plant and machinery, which are fixed and 
which are used in the manufacturing process, are capital assets. If a person, 
however, is a trader in machinery and plant, his stock-in-trade will be the plant 
and the machinery. It all depends upon the nature of the trade, which a person 
carried on, whether the capital employed in the business is fixed capital or is circu- 
lating capital. If a man buys and sells goods, the goods are his stock-in-trade. 





I. L.R. 1926 A.C. 205. 4. L.R. (1928) 2 K.B. 405. 
2. (1910) 5 T.C. 529. è 5. (1927) 13 T.C. 1 at p. 14 
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Instead of directly selling the goods, he may use it as raw material for the manu- 
facture of finished goods which he sells in the market. Another distinction, which 
is emphasized in the cases is between the purchase of the source from which the 
material is taken, which becomes directly the stock-in-trade or which is utilised 
in the process of manufacture as raw material for the production of the finished 
goods, which are subsequently marketed and the purchase of the material itself, 
whether it is raw material which is utilised in the manufacturing process or it is. 
goods which are directly sold without submitting it to any manufacturing process. 
A dealer in paddy or coal may buy the land or the coal-mine, which produces the 
paddy or coal in which case the outlay§in acquiring such an asset will be capital 
expenditure as he becomes the owner of a fixed capital asset. If, on the other hand, 
instead of buying the land itself, he buys the crop ready for harvest or the coal,. 
which is drawn from the mine, the purchase will be only, of the goods and not 
the source from which the goods are produced. The amount spent in such a case 
will be normally treated as revenue expenditure as such goods are his stock-in-trade. 


It is not always easy to draw the line so clearly on the facts of every case 
as in the illustrations above stated. Taking for example the three decisions of 
this Court, which are more or less analogous to the present case, in which a view 
against the assessee’s contentions was taken, the difficulty in applying this test to- 
the facts of each case will be evident. Commissioner of Income-tax v. Chengalvaraya 
Mudaliar1, was a case in which the assessee entered into an agreement with the 
Government for the excavation of lime-shells from certain Governmentlands. Under 
that agreement, he was to have the exclusive privilege of excavating chunam- 
shells within the area specified in the agreement for a period of three years on 
condition of his paying a sum of Rs. 27,750, in twelve equal quarterly instalments 
for the privilege conferred upon him. The document was in the form of a lease. 
The point raised was whether the sum so paid could be treated as revenue expendi- 
ture and was a permissible deduction. The answer given by the Full Bench was, 
that it was a capital expenditure. The terms of the agreement were construed as not 
constituting the assessee the purchaser of the lime-shells as the lime-shells were not 
previously excavated and heaped up the land and the amount paid was not rent 
in any sense of the term notwithstanding the fact that it was payable in instalments. 
Reference was made in the judgment to the decision of the House of Lords in 
John Smith and Son v. Moore®. The appellant’s father in that case carried on business. 
as a shipping and coal agent for a nwmber of years. Prior to the death of the 
father, the appellant acquired the business under his father’s trust disposition and 
settlement on the terms of taking over the assets of the business at a valuation but 
without paying anything for good-will. The assets included certain forward coal 
contracts made by the father with several colliery-owners for the delivery of coal in 
periodic instalments at prices, which were favourable to the purchasers. The 
appellant valued these coal-contracts at £ 30,000 and claimed in arriving at the 
profits of the business chargeable to excess profits duty, to deduct the said sum as. 
part of the purchase price of the stock-in-trade. It was held by Lord Haldane and 
Lord Sumner that it was not a permissible deduction as it was capital expenditure. 
The reasoning adopted b} the House of Lords was that when he acquired the business: 
of the father, it was not by selling the contracts but by retaining them that he was. 
able to employ the circulating capital by buying under them. Though the contracts. 
were of short duration, they were part of his fixed capital and the fact that he paid 
a price for them made no difference. That principle was applied in the case 
before the Full Bench and it was, therefore, held that the expenditure, i.e. the 
rent paid was a capital expenditure, which could not be deducted. This was 
followed in Chengalvar.ya Chettiar v. Commissioner of Income-tax*. It was also a case in 
which the assessee got the exclusive right to excavate shells under a contract with 
the Government ; the terms of this contract was similar to the one in the previous 
case. - 
I. (i 67 M.L.J. 350: LL.R. 58 Mad. A Lj: < LLR. 7 
i A 934) 7 J. 35 5 wee voor By 182: IL.R. (1937) 
2. L.R. (1921) 2 A.C. 13. j 
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The learned Judges thought that the case before them was indistinguishable 
from the case in Commissioner of Income-tax v. Ghengalvaraya Mudaliar!. 


On behalf of the assessee, the contention was raised that in the document in 
the case the payment was described as “ annual lease amount” and that made a 
difference between that case and the earlier case in Commissioner of Income-tax v. 
Chengalvaraya Mudaliar}, as thereby the agreement became a rental agreement. 
The contention was repelled with the observation that the words “ annual lease 
amount” occurring in the document did not make any material difference and 
that the transaction was exactly similar tq the one, which was considered by the 
learned Judges in Commissioner of Income-tax v. Chengalvaraya Mudaliar!. With reference 
to the present assessee, the earlier decision in Abdul Kayoom Sahib Hussain v. Com- 
missioner of Income-tax,* decided in circumstances similar to the present case that the 
expenditure was capital expenditure. The learned Judges followed two earlier 
decisions. At page 657, their Lordships observed: 


‘* Now in the present case what the assessee paid for was the right to win conch-shells. He was not 
purchasing the right to any specified quantity of concl-shells. It was merely the right to win what he 
could from the beds where the conch-shells were lying. What he got was the means of obtaining the 
material for his business, not of the material itself.” 


This case is clearly governed by the decision in Commissioner of Income- 
tax v. Ghengalvaraya Mudaliar! and Commissioner of Income-tax v. Chengalvaroya 
Chettiar®. The decision in Golden Horse Shoe (New) Lid. v. Thurgood’, was 
distinguished as in that case the dumps were part of the stock-in-trade of 
the company. The test applied by Romer, L.J., was “ Are the dumps the 
raw material of the appellants’ business, or do they merely provide the means. 
of obtaining that raw material ? ” In my opinion, they are the raw material itself. 
So that the distinction drawn by the learned Judges between the decision of the 
English Court of Appeal and the case before them was that in the case before them 
the quantity was not specified and what was acquired was the means of obtaining 
material for business and not the material itself. The lease of course was obtained 
under an agreement with the Government. Whether this view is correct, is the 
question now before us. 


On behalf of the assessee, Mr. Subbaraya Ayyar contends that this opinion is 
not sound in view of the decision of the Judicial Committee in Mohanlal’s case®. 
The appellants in that case were manufacturers of beedies and for that purpose 
Tendu leaves were required which were obtained by them under short-term contracts 
with the Government and other owners of forests entered into by them wholly and 
exclusively for their business. In consideration of a sum payable in instalments, the 
privilege to pick and carry away the leaves was granted to them. The qu>stion 
that arose for decision was whether the payments made under the contracts were 
allowable deductions, being expenditure on revenue account and not on capital 
account. The answer of the Privy Council was that it was an allowable deduction. 
The contracts in the case were construed as conveying no interest in land and no 
interest in the trees and the plants : 


e 
“ They.simply and solely conferred upon the grantees the right to pick and carry away the leaves: 
which of course implied (observed Lord Greene) the right to appropriate them as their own property: 
The small right of cultivation given in the first of the two contracts is merely ancillary and is of no 
more significance than would be, ¢.g., a right to spray a fruit-tree given to the person wko has bought 
the crop of apples. The contracts are short-term contracts. The picking of the leaves under them 
has to start at once or practically at once and to proceed continuously.” 


The fact that the contracts conferred an exclusive privilege upon the assessees was 
treated as a matter of no significance. It was observed that as there was no definition 
of capital expenditure in the Act, it must be construed in a business-sense unless that 
sense is excluded by the rules of construction applicable to it. Viewed in that light, 
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their Lordships had no doubt in holding that in a business-sense the expenditure 
was expenditure on revenue account and not on capital account in the same manner 
as if the Tendu leaves had been bought in a shop. Lord Greene observed : 

“Under the contracts it is the Tendu leaves and nothing but the Tendu leaves that are 
acquired. It is not the right to pick the leaves or to go on to the land for the purpose. Those 
rights are merely ancillary to the real purpose of the contracts and if not expressed would be 
implied by Jaw in the sale of a growing crop ”. e 
It was also pointed out that the cases relating to the purchase or leasing of mines, 
quarries, deposits of brick-earth, land with standing timber, etc., were of no assis- 
tance in deciding the question before their Lordships. Two decisions, however, 
were relied on before their Lordships. Bne was the decision in Alianza Co. v. Belli 
which was affirmed by the Court of Appeal? and by the House of Lords*. In that 
case, the assessee acquired the right to work and develop a bed containing 
a material called caliche, which was.utilised in the manufacture of nitrates 
and iodine. The case was treated as one analogous to the purchase or 
leasing of a mine and, therefore, the expenditure for the privilege conferred 
was treated as capital expenditure. , 

“ The claim,” it was obser.ed ‘‘ was one equivalent to'a claim to deduct the expenditure made 
in acquiring the land for it was a claim to deduct the amount carried year by year to a sinking fund 
set up to meet the exhaustion of the caliche. This case appears to their Lordships to bear no 
resemblance to the facts of the present case, which resembles much more closely the case described 
and disting ished by Channel, J., at page 673, of the report in Alianza Co. v. Bell, of the cost of 
material worked up in a manufactory, ‘ That’ said the learned Judge,‘ is a current expenditure and 


does not become a capital expenditure merely because the material is provided by something like a 


forward contract, under which a person for the payment of a lump sum down secures a supply of the 


raw material for the period extending over several years’.’’ 


The other case was the timber case Kauri Timber, Co. Lid. v. The Commissioner 
of Taxes*, The importance of this is two-fold. It was not a company which carried 
on any manufacturing business. Its business consisted solely of cutting and dis- 
posing of timber. Under a lease for gg years, the company acquired a right in 
certain timber-bearing lands, it also purchased standing timber in other cases. The 
case was treated as analogous to a case where the source from which the material 
proceeded, was acquired, for when the land was acquired the expenditure undoubt- 
edly was capital expenditure. Where standing timber was purchased it was an 
interest in the land that was purchased as the purchasers had the right to allow ` 
the trees to grow as long as they liked. The case was, therefore, distinguished-on. 
the ground that there the interest in lard itself was conveyed under the document. 
From the judgment of Lord Shaw in that case, the following passage was extracted 
in the judgment of the Judicial Committee : 9 
n vas So long as the timber, at the option of the company, remained upon ‘the soil, it derived its 
sustenance and nutriment from it. The additional growths became ipsojure the property of the 
company.” 

That emphasises the fact that what was acquired in that case was the land itself ; 
which was the source from which the timber was obtained, 


The case, therefore, was distinguished by Lord Greene’ for he stated, at page 
473, thus : s 


‘* In the present case, the trees were not acquired, nor were the leaves acquired until the appellants 
had réduced them into their own possession and ownership by picking them. The two cases, can, 
in their Lordships opinion, in no sense be regarded as comparable. If the Tendu leaves had been 
stored in a merchant’s godown and the appellants had bought the right to go and fetch them and so 
reduce them into their possession and ownership, it could scarcely have been suggested that the 
purchase price was capital expenditure. Their Lordships saw no ground in principle or reason for 
differentiating the present case from that supposed.” 


So that notwithstanding the facts, that the quantity of Tendu leaves purchased was 


uncertain and undefined, and there was also the additional burden of going upon 
the land and picking the leaves, it was held by the Judicial Committee that the 
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contract was one for the purchase and sale of goods. It is as if the leaves were in 
the godown and were purchased by the a assessee and appropriated by him for his 
‘business. 


In our opinion, the facts in the case before the Judicial Committee are indis- 
tinguishable from the facts of the present case. In one case, the leaves had to be 
picked from the trees by going upon the land while in the other case the chanks 
had “to be collected and gathered by diving into the sea. It is impossible to 
construe the documents in the present case as conferring any interest in that portion 
-of tue sea from which the exclusive right of winning of chanks was conferred upon 
the assessee. t 


A similar view was taken even prior to the decision of the Privy Council in 
‘three casés of the Lahore High Court.: Two of them related to saltpetre, viz., 
Paramanand Haveli Ram v. ‘Commissioner of Income-taxi, which was followed 
in Commissioner of Income-tax v. Bhojraj Harichand? which also relates to 
saltpetre, These decisions were again considered in a later Full Bench of that 
Court in Benarsidas Jagannath, In re?, in which Mehrchand Mahajan delivered the 
judgment of the Court. The learned Judge formulated the tests after a full con- 
sideration. of the decisions, English and Indian, and came to the conclusion that 
-where an assessee, who was a manufacturer of bricks obtained certain lands on lease 
for the purpose of digging the earth for the manufacture of bricks up to 3 to 34 feet, 
the payments made for the privilege conferred was revenue expenditure, which was 
a permissible deduction. It is unnecessary to quote in extenso the summary of the 
law contained in that judgment at pages 197 and 199 of the report. With great 
respect to the learned Judge, we think that the test laid down in that decision for 
arriving at the conclusion that the payments were debitable to revenue account 
and not to capital account, lays down the law correctly and is in consonance with 
the decision of the Judicial Committee in Mohanlal’s case*. ‘The principle of that 
‘decision would equally apply to the case before us. We respectfully follow the 
reasoning of the learned Judge. 


On behalf of the Commissioner of Income-tax, Mr. Rama Rao Sahib, the 
learned advocate, strongly relied upon the decision of the Chief Justice and Yahya 
Ali, J., in Commissioner of Income-tax, Madras v. Sidda Reddy, Venkata Subba Reddy and 
Bros., which was given before the decision of the Judicial Committee and contended 
that the principle of the decision in Mohanlal’s caset, applies only to raw material 
acquired for or in connection with a manufacturing process, and as in the present 
case the assessee was merely a dealer in chanks without subjecting them to any 
manufacturing process, the principle of Mohanlal’s caset should not be applied. 
“The learned Chief Justice in Commissioner of Income-tax, Madras v. Sidda Reddy, Venkata 
Subba Reddy and Bros., elaborately considered the decisions bearing upon the point 
and distinguished the cases cited before}him, observing that the principles therein 
daid down did not apply to the business of an assessee, who did no manufacturing 
business, z.e., the test laid down in the English cases and the Indian decisions would 
apply only if the raw material is acquired in the course of the manufacturing business. 
‘This is clear from his observations at pages 32 and 33. In the case before the learned 
„Judges, the assessees, who were doing the business of winning mica and selling 
it after refinement, entered into an agreement, under which in consideration of the 
payment of sums of money in instalments, they obtained the mining rights in different 
plots of land. The duration of the agreement was from 5 to 9 years. ‘The decision 
was that, as the assessees were not carrying on any manufacturing business, and 
there was no sale of any raw material, and as their business consisted in winning and 
selling mica, and for that purpose they acquired mining rights in various places, 
the money expended for the acquisition of such rights was capital expenditure. 
‘We do not, however, think that there is really any distinction between acquiring 


1. 1945 LTR. 157. 4.° (1949) 2 M.L.J. 571 (P.C.). 
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raw material. for the purpose of sale. As pointed out already, the floating or circu- 
lating capital may consist of raw materials to be worked up in the case of a 
business of manufacture, and of manufactured articles purchased and sold in the 
case ofa selling business. When goods are bought for purposes of sale, the business 
is carried on with them, and it is on the turnover of these and their replacement. 
by further goods that the trader makes his profit or loss. Consequently, if money 
is invested for the purchase or acquisition of goods, which form the stock-in-trade, 
i.e., the circulating and floating capital of the business, such an expenditure is a 
necessary and proper deduction in computing the profits of the business. If what was 
acquired under the contracts in the presegt case was not a fixed asset or a permanent 
or enduring advantage but merely certain goods, viz., chanks, then, whether they. were 
required for any manufacturing process or for sale would not, in principle, make 
any difference. The question, therefore, to he decided is, not whether they were 
acquired for any manufacturing process of the assessee, but whether what was acquired. 
was a capital asset or was’ merely a stock-in-trade. If it was merely the purchase 
of goods and did not involve the acquisition of the source from which the goods- 
are produced, the amount so spent for the acquisition of the goods by purchase would 
be revenue expenditure. From the judgment of Lord Greene, of the Judicial 
Committee it is clear that the acquisition of the Tendu leaves was treated like a 
purchase of the goods from a godown and though the question (Is expenditure of this 
character made in acquiring one of the raw materials of the appellant’s manufacture 
capital expenditure within the meaning of this Act ?) was formulated, no point was 
made of it in the actual decision of the case. The very timber case, viz., Kauri 
Timber Co., Ltd. v. Commissioner of Taxes1, referred to by Lord Greene, was not a 
case of a manufacturer. The assessee’s business in that case consisted of merely 
cutting and selling timber. Had not the Judicial Committee on the facts of that 
case come to the conclusion that what was acquired was not interest in the land 
but was merely the purchase of timber, the amount expended in acquiring the 
timber would have been clearly a revenue expenditure. Lord Shaw, at page 778, 
in that report, quotes from Saunders’ Reports the following passage : 


“ The principle of these decisions appears to be this: that wherever at the time of the contract. 

it is contemplated that the purchasers should derive a benefit from the further growth of the thing sold 
from further vegetation and from the nutriment afforded by the land, the contract is to be considered 
as for the interest in lands ; but where the process of vegetation is over, or the parties agree that the 
thing sold shall be immediately withdrawn from the land, the land is to be considered as a mere ware- 
house of the thing sold and the contract is for foods.” 
It is probably with reference to this passage, if one may venture a guess, that Lord 
Greene stated in Mohanlal’s case? that, if the leaves had been stéréd-in a merchant’s 
godown and the appellants had bought the right to go and fetch’them and so reduce 
them into théir possession and ownership, it could scarcely have been suggested that. 
the purchase price was capital expenditure. If in that case the documents could 
have been construed as constituting merely purchase of goods, viz., the leaves there 
is no reason to refuse to apply that principle to the present case, merely because the 
assessee is not a manufacturer. We do not think that there should be any dis- 
tinction between cases where goods are required for manufacture or where goods. 
are required for sale as such without subjecting them to further manufacturing 
processes. In either event the question to be answered is; was it the purchase of goods. 
as such or was it the purchase of the source from which the goods emanated ? 
If the answer is that it was material that was purchased and not the source of the 
material, the only possible answer that could be given as regards the amount expended 
is that the expenditure was a revenue expenditure and not a capital expenditure. 
We do not, therefore, think that there is any force in the distinction which Mr. 
Rama Rao Sahib attempted to draw between the case before the Judicial Committee: 
and the present case. 


It was then urged that a right of fishery has been treated as a right in immovable 
property, and therefore, the right to win chanks may also be treated as conferring 
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an interest in immovable property and that, therefore, the present case falls within 
the exception contemplated by Lord Greene, in Mohanlal’s case1. We do not think 
that the right to collect chanks from the sea stands on the same footing as an exclusive 
fishery right, and on that ground refuse to apply the principle of the decision of the 
Judicial Committee. We are, therefore, of opinion in view of the decision of the 
Judicial Committee in Mohanlal’s case}, that the item of expenditure is revenue 
expenditure. The question has to be answered in favour of the assessee and 
against the Commissioner of Income-tax. 


The petitioner is entitled to his eos Be 250. 


R.M. —— Question answered 
in favour of the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. Justice GovinpA MENon AND Mr. Justice BASHEER AHMED 
SAYEED. 


Puttayya and another .. Appellants* 

9 T . 

Varanashi Subraya Hebbar and others .. Respondents. 
Civil Procedure Code (V of 1908), Order 22, rule 2 and Order 21, rule g2—Death of one of the judgment- 


debtors after sale in execution and before confirmation of sale—No déclaration of minor sons who were parties as 
Jegal representatives and no appointment of guardian ad litem for them—lIf renders confirmation of sale void. 


Where one of the judgment-debtors. died after the sale in execution of a decree and the remaining 
judgment-debtors on record who were his legal representatives (minors) were not declared as legal 
representatives before the confirmation of sale, it does not render the confirmation void. It is only an 
irregularity which would not invalidate the sale as void. 


A sale validly held cannot be declared invalid by the mere fact that at the time of confirmation 
the minor judgment-debtors were not represented by a guardian ad-litem. 


+ 


case-law considered. 


Appeal against the decree of the Court of the Subordinate Judge of South 
Kanara in Appeal Suit No. 72 of 1948, preferred against the Decree of the Court 
of the District Munsiff of Kandapur in Original Suit No. 128 of 1946. 


_ T. Krishna Rao for Appellants. 
S. Ramayya Nayak for Respondent. | , 
The Judgment of the Court was delivered by 


Govinda Menon, .J—In. O.S. No. 431 of 1935 on the file of the Court of the 
District Munsiff 6f Kandapur, a mortgage decree was passed by which the defendants 
therein were to pay a sum of money to the plaintiffs within a stipulated period 
in default of which a final decree had to be passed for sale of the mortgaged property. 
The defendants were members of a joint Hindu family of which the first defendant 
‚was the father and manager and defendants 2 and 3 were his two minor sons. The 
preliminary decree was passed on 30th November, 1935 and since no payment was 
made, a final decree Ex. B-2 was passed on roth July, 1936. In pursuance of that 
final decree, the hypotheca was sold by public auction on 16th January, 1937 
and the mortgagee decree-holder himself became the purchaser. Before the sale 
was confirmed, the first defendant Manjunatha Hebbar died on 2grd January, 1937. 
No steps were taken to declare that defendants 2 and 3 were the legal representatives 
of the first defendant and no attempt was made to appoint anybody as guardian 
ad litem of the minor defendants 2 and 3. But the sale was confirmed on 24th 

. February, 1937, and the sale certificate Ex. P-3 dated 15th March, 1937, was issued 
to the auction-purchaser who obtained delivery by R.E.A. 156 of 1937 on 17th 
April, 1937, Ex. P-4. Thereafter, the decree-holder-purchaser leased the property 
to defendants 1 and 2 in the suit and the last of these leases Ex. P-5 is dated 11th 
October, 1944. Later on, there was a notice of ejectment issued to defendants 1 and 
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2, see Ex. P-6 dated 7th January, 1946. To that, the present defendants 1 and 2 
replied that by the auction-purchase the decree-holder-purchaser had not obtained. 
any title but that the title in the property was vested in the present third defendant 
who had purchased the property under Ex. D-3, dated 1st September, 1943, from. 
the two minor defendants in O. S. No. 431 of 1935, who had become majors, and. 
that they had executed chalgeni lease deeds to the third defendant. In a family: 
partition between the decree-holder and his brother, the property has been allotted 
to the first plaintiff in the present suit. Therefore the present suit was laid by 
plaintiffs 1 and 2 against the three defengants for recovery of possession with mesne 
profits. 

Defendants 1 and 2 in the suit were the lessees and the third defendant is the 
purchaser of the rights in the property from the guardian for minor defendants. 
who claim title adverse to the plaintiffs. The trial Court found that the auction 
sale vested title in the purchaser and therefore defendants 2 and 3 in O. S. No. 431 
of 1935 had nothing left in them which could be conveyed to the present third defend- 
ant and therefore decreed the suit. On appeal, the learned Subordinate Judge 
found that since at the time sale took place on 16th January, 1937, the minor 
defendants were not represented by any guardian ad litem, the sale was void and 
as such the decree-holder-purchaser did not obtain any title to the property. Dis- 
agreeing with the trial Court which held that the non-appointment of a guardian 
ad litem for the minors before the sale was confirmed was only an irregularity which 
would not make the sale invalid, the learned Subordinate Judge held that since 
there was no legal representative for the first defendant Manjunatha Hebbar and 
since there was no guardian for the two minor defendants, the confirmation did not 
take any effect and therefore the purchaser had not obtained any title. Hence the 
second appeal. 

Satyanarayana Rao, J., before whom this second appeal came on for hearing 
in the first instance has directed this case to be posted before a Bench as the 
question raised in this case relating to execution proceedings is practically bare of 
authority and it would be better if there was a decision of a Bench on the point 
and that is how this second appeal has come to be posted before us. 

The first question that arises for consideration is whether the fact that Manju- 
natha Hebbar’s legal representatives, who were already on record, were not declared 
by Court to be the legal representatives before the sale was confirmed would make 
the sale invalid. It has to be remembered that the decree was against the joint 
family as such in which all the members were made parties. Such being the case 
the death of the managing member would not bring about an ‘abatement of the 
suit. We are, in this case, governed by Order 21, rule 2, Civil Procedure Code, 
which lays down that where there are more defendants than one and any one of 
them dies and where the right to sue survives against the surviving defendants the 
Court shall cause an entry to that effect to be made on record and the suit shall 
proceed against the surviving defendants. What has happened in this case is 
that no entry has been made that defendants 2and 3 in O. S. No. 431 of 1935 are 
the legal representatives ofthe first defendant. Does it invalidate the confirmation 
of sale is the question. The decision in Achutan Nair v. Maniikraman*, definitely 
lays down that where the legal representatives of a deceased defendant or respondent 
are already on record, it is not necessary that an application should be made to bring 
the legal representatives on record within three months. All that is necessary 
is that at some time or other before the hearing of the suit or appeal, the plaintiff 
should bring to the notice of the Court the fact of the death of the defendant, and if 
the Court, as a result of it, gets it noted on the record, then that would satisfy the 
obligation under the law. Where a preliminary decree on a mortgage was passed 
against more than one judgment-debtor and one of them dies before the final decree 
was passed and the other judgment-debtors happened to be some of his legal repre- 
sentatives, then the omission to bring on record all the legal representatives to 
represent the estate of the deceased judgment-debtor would not make the final 
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decree a nullity vide Kunai Kalanda Beart v. Kunnipakki*. In that case, before the 
decree was passed one of the defendants died and some of his legal representatives. 
were already on record in another capacity but not all. A decree was passed by 
the Court without any application being made to bring on record the legal represen- 
tatives of the deceased defendant of whom two were already on record. The final 
decrée was passed without all the legal representatives being before the Court. 
The Court did not even make a declaration that the existing legal representatives. 
sufficiently represented the estate of the deceased defendant. Even in such a case 
the learned Judges held that the failure to bring on record all the legal represen- 
tatives of the deceased defendant would nôt invalidate the decree. It was further 
held that even if the Court did not make an entry to the effect that the other defen- 
dants were the legal representatives of the deceased defendant, still it cannot be 
said that the decree passed therein was a nullity. It seems to us that there is some 
resemblance between the facts of that case and what we have to consider here. 
Manjunatha Hebbar’s legal representatives were defendants 2 and 3 in O. S. No. 
431 of 1935 and simply because the Court did not make an entry after the sale took 
` place that the minor defendants 2 and 3 are the legal representatives of Manju- 
natha Hebbar, no argument can be accepted that the confirmation of the sale, with- 
out the other judgment-debtors being declared as the legal representatives of the 
deceased Manjunatha Hebbar, is void. Even in cases where no legal representatives 
of a deceased judgment-debtor was brought on record after sale but before confir- 
mation, it has been held that the confirmation without a legal representative is only 
an irregularity which would not invalidate the sale as void. The provisions of 
clauses (2) and (3) of Order 21, rule 92, Civil Procedure Code, are the governing 
factors in matters of this kind. Under clause (1) of the rule where after a sale takes 
place no application is made under rule 89 or rule go or rule 92, to set aside the sale, 
or where such application is made and disallowed the Court shall make an order 
confirming the sale and thereupon the sale shall become absolute. The period of 
limitation for making applications under rules 89, 90, and 91 of Order 21, Civil. 
Procedure Code, is thirty days as prescribed under Article 165 of the first schedule 
of the Limitation Act. Therefore after the lapse of thirty days, if no application is 
made to set aside the sale or if during that period, an application is made and 
subsequently that application is disallowed, then it is the bounden duty of the Court 
to confirm the sale without any fresh application or a request from the decree- 
holder or the purchaser in Court auction. * When once a sale takes place, and the 
decree-holder is not the purchaser, he ceases to have any interest in the property 
and all the burden which the decree-holder till then had is shifted on the shoulders 
of the purchaser, There is no provision in the Code of Civil Procedure for a pur- 
chaser to apply for bringing on record the legal representative of the deceased 
judgment-debtor after the sale takes place but before a confirmation. There is 
also no period of limitation prescribed for such bringing on record. The period of 
ninety days for bringing on record a legal representative in a suit cannot apply to 
a case where the judgment-debtor dies after sale but before sale confirmation. 
The confirmation might be at any time and need not necessarily be within 30 days 
of the sale. We have also to remember that under clause (1) of rule 92 of Order 21 
there ds no obligatory duty of issuing any notice of the confirmation to the judgment- 
debtor unlike what we find in clause (2) of that rule. Though the confirmation of 
sale is a judicial matter and not an administrative act, the Code does not provide 
for the issuing of any notice to the judgment-debtor whose property has been sold 
in auction. 


Our attention was invited to a decision in Kamakhya Dutt Rao v. Lala Shyam Lal®.. 
What happened there was that after a sale took place but before the sale was con- 
firmed, the judgment-debtor died and subsequently without the legal representatives 
of the judgment-debtor being brought on record, a confirmation took place. When 
the validity of the sale was later on questioned by the legal representatives of the- 
deceased judgment-debtor, the learned Judges, Hasan, A.C.J., and Misra, J., held. 
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that as the sale had taken place during the lifetime of the judgment-debtor and there 
‘are no provisions in the Code of Civil Procedure which required the legal represen- 
tative of the judgment-debtor who died afte: the sale to be brought on record for 
the purpose of confirmation, the sale was not void. But the learned Judges also 
‘differentiated the case where the judgment-debtor dies before the sale takes place 
and the case where the sale takes place behind the back of his representatives. 
In such a case they did not express any opinion. A different view was taken by 
Satyanarayana Rao, J., in a recent decision decided after this case was referred to 
‘the Bench in Arunachala Chettiar v. Vadla Koundan and others+. There, the learned Judge, 
after referring to Kamakhya Dutt Ram v, Lal Shyam Lal?, held on similar facts that 
where in execution of a decree, property belonging to the judgment-debtor was 
brought to sale and the sale confirmed, but before confirmation the judgment- 
debtor died, and confirmation takes place in the absence of the legal representa- 
‘tive of the judgment-debtor, that the order of confirmation was a nullity because 
it cannot be made without the presence of parties who are sought to be affected. 
The reasoning of the learned Judge was that even after the sale takes place the 
judgment-debtor’s interest in the property has not been sufficiently extinguished 
because according to the decisions it is possible that a judgment-debtor’s interest 
in the property can be attached and sold by other creditors as his interest has not 
‘ceased to exist. Such being the case, since the judgment-debtor has still an 
interest in the property despite the fact that the sale has taken place, the confirmation 
of the sale without the persons really affected, viz., the judgment-debtor’s legal 
„representatives being brought on record, would not pass title to the purchaser in 
order that the sale shall become absolute. The learned Judge also referred to 
clause (3) of Order 21, rule 92, Civil Procedure Code, which says that no suit 
to set aside, an order of confirmation of sale shall be brought by any person against 
whom such order is made. Since according to: this clause, a person against whom 
an order of confirmation is made is precluded from bringing a suit to set aside the 
‘sale, it must be held according to the learned Judge, that the confirmation of sale 
is an order passed against a person ; and if there is no legal representative on record, 
‘no order can be passed against him. On account of the existence of Order 21, 
rule 92, clause (3) Civil Procedure Code, the learned Judge was of opinion that 
though the sale was valid, the confirmation was a nullity. The decision in Arunachala 
Chettiar v. Vadla Koundan and others1, is therefore directly against the view expressed 
‘by the Lucknow decision ; but so far as the present case is concerned it is unnecessary 
for us to resolve the conflict between theSe two decisions, for, in the case before us, the 
legal representatives of the deceased Manjunatha Hebbar were already on record 
and therefore the decision in Arunachala Chettiar v. Vadla Koundan and others? is not 
‘applicable in pari materia to the facts of the present case. Had it been a case where 
Manjunatha Hebbar was the sole judgment-debtor, and after the sale took place 
he died and no legal representative was brought on record, then the present case 
-would have resembled Arunachala Chettiar v. Vadla Koundan and others! as well as 
‘Kamakhya Dutt Ram v. Lala Shyam Lal*, But here we have a different situation, 
viz., the legal’ representatives being already on record but without a guardian. 
Defendants 2 and 3 in Q. S. No. 431 of 1935 were as much judgment-debtors as 
Manjunath Hebbar because in fact the suit was against the joint family of which 
Manjunatha Hebbar and his two sons were the sole members. It is not contended 
that the sale which took place on 16th January, 1937, is in any manner invalid and 
therefore when once we hold the sale is valid, any subsequent irregularity, such as 
the non-recording of the remaining judgment-debtors as the legal representatives 
of one of the judgment-debtors who died, would not invalidate the sale as it is not 
necessary that any notice about the confirmation of sale should be sent to anybody 
for the purpose of confirmation. 


The next question is whether the fact that no guardian was appointed for the 
minor defendants would make the sale null and‘void. On behalf of the respon- 
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dents Mr. Nambiar contends that the purchaser the second plaintiff was aware 
of Manjunatha Hebbar’s death and he did not take any steps to appoint a guardian 
for the minors. That would show the absence of bona fides on the part of the decree- 
holder-purchaser for, if he had taken steps and got a guardian appointed, then 
such a guardian would have taken steps to file an application either under rule 89 
or rule go of Order 21, Civil Procedure Code, to set aside the sale. Therefore it is 
contended that the negligence or fraud of the decree-holder cannot entitle him to 
gain an advantage by preventing the filing of an application to set aside the sale. 
Learned Counsel also relies upon the observations of the Privy Councli in Khiarajmal 
v. Daim, as well as in Rashidunnisa v. ẹMuhammad Ismail Khan*. Both these 
well-known cases related to instances of non-representation. In both of them, at 
the time decrees were passed, either the minors were not represented by a guardian 
or they were represented by persons who, under the Jaw, could not have functioned 
as guardians. Neither of these cases is authority for the proposition that where 
there has been a valid sale but before its confirmation one of the judgment-debtors 
‘who happened to be a guardian of the other judgment-debtors died then the fact 
that no fresh guardian was appointed would invalidate the sale. We have carefully 
considered the various passages in the two Privy Council judgments cited before 
us and do not find anything that could help the respondents in this argument. If, 
as has been held in those cases, before the decree was passed, the minor was not 
represented by a guardian, then the decree is void so far as such minor is concerned. 
He may also say that if in execution of a valid decree, a minor is not represented 
before the sale takes place, such a sale also may not be binding on the minor. But 
these decisions do not help us to resolve the present problem, viz., proper represen- 
` tation at the time of sale but insufficient representation at the time of confirmation. 


The two other cases which the learned counsel invited our attention to viz., Midna- 


pore Zamindary Co., Lid. v. Abdul alil? and Kanchamalai Pathar v. Shahaii Rajah 
Sahib* also do not touch the present controversy. In the earlier case, after referring 
to Khiarajmal v. Daim}, the learned Judges hold that a Court has no jurisdiction 
to sell the property of persons who were-not parties to the proceedings or properly 
represented on the record. As against such persons the decrees and sale purporting 
to be made would be nullity and might be disregarded without any proceedings 
to set them aside. Here also the decree was obtained in a suit in which the minor 
‘was not represented and a sale of his property in execution of such a decree was held 
void. The other case is the well-known Full Bench case where it has been held 
that if after the settlement of a sale proclamation but before the sale was held the 
judgment-debtor dies, and no legal representative was brought on record before 
the sale took place, such a sale was void and not merely voidable. None of these 
cases really decide the present question. But facts and circumstances somewhat 
akin to what have arisen now were considered in Narayana Kothan v. Kalianasun- 
daram Pillai’. There the learned Judges had to consider a case where there was 
a valid decree against a particular person but prior to an execution sale taking 
place in pursuance to that decree, the judgment-debtor had been declared insanc 
and no attempt was made to have a guardian appointed for him before the sale 
took place. Actually whea the sale took place the judgment-debtor was insane. 
‘The question that arose was whether a sale held when there was no guardian to 
represent the insane judgment-debtor was void or not. Both the learned Judges 
held that the question about the void or voidable nature of the sale cannot be taken 
in execution and one of the learned Judges, Subramania Ayyar, J., also held that 
the sale was only irregular and not void. At page 226 of the report Subramania 
Ayyar, J., observes as follows : 

“ Though section 463, Civil Procedure Code, is not expressly made applicable to execution pro- 


«ceedings yet, I think the procedure laid down therein ought in reason to be followed in a case like the 
present also, as otherwise serious harm might be done to judgment-debtors under such disability, 
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whose helpless condition entitled them to peculiar protection at the hands of the Court directing the 
sale of their properties in execution. I am of opinion, therefore that the first defendant was bound. 
to see that the first plaintiff was duly represented in the sale proceedings. And as he omitted to do so 
the sale must be held to have taken place without the due observance of the requirements of law on 
the point. 


Is such a sale void or is it only liable to be set aside at the instance of the party affected? We 
have not been referred to any direct authority on this point. In England it is quite settled that a 
contract by a person of unsound mind is not void, but only voidable. .... when such is the case: 
in respect of transactions into which private parties enter directly with insane persons it is difficult 
to see how a different rule is to be laid down with reference to public sales held under the authority 
of a Court of Justice, it being of the greatest importanec as Sir Edward Sugden observes in the case 
already referred to that such sales should not be lightly set aside. Against this view it may perhaps. 
be urged that the Indian law as to contract by persons of unsound mind is different from the English 
law and that such contracts according to the proper construction of section 12 of the Indian contract 
Act are void and not merely voidable. It is not, however, necessary in this case to express any opinion 
on this point, for assuming for argument’s sake that this construction of the section is correct, the 
ground on which it rests, viz., incompetency to enter into a contract, is quite inapplicable to pro- 
ceedings in execution where property of judgment-debtors, whether compctent to contract or not, 
is equally liable to be seized and sold. And considering that in such proceedings Courts could and 
would hold the scales evenly between judgment-creditors and purchasers on the one hand and 
judgment- debtors on the other, the proper course is not to treat sales like the present as entirely null,. 
but to hold that they are liable to be set aside for good cause shown.” 


An earlier decision of the Calcutta High Court follows the same line of reasoning.. 
See Net Lall Sahoo v. Sheikh Kareem Bux. There also among several judgment~' 
debtors there were three judgment-debtors of whom one was a minor and the 
other was wrongly described as a minor. The adult judgment-debtor 
was the guardian of the two others. After a mortgage decree was made 
absolute, proceedings were taken in execution and during the pendency of 
such execution proceedings, but before sale, the adult judgment-debtor died end 
although some of the other judgment-debtors were the legal representatives of that 
judgment-debtor, no one was brought on record as the legal representative and no one 
‘was appointed as a the guardian ad litem for the minor and the alleged minor. 
The sale took place without the minors being properly represented. Under such 
circumstances it-was held that the omission to bring the legal representatives of the 
deceased judgment-debtor on record did not vitiate the sale and that neither the 
absence of a guardian ad litem for the minor nor the description of the other 
person as a minor affected the validity of the sale. At page 68g the learned 
Judges observe as follows : 


e 
“ The absence of a guardian ad litem for Jaigia stands upon the same footing. The order for sale: 
having been made when she was properly represented, it was binding upon her, and if there had been 
any wish to satisfy the decree on her behalf, she could have applied to do so through a next friend 
as in fact she has preferred the present appeal. Nor are we prepared to say that the description of 
Karim Buksh as a minor in any way affects the validity of the proceedings. This description may 
indeed, be treated as surplusage.” 


A sale held in execution of a decree after the death of the guardian ad litem of a. 
minor judgment-debtor without appointing a fresh guardian is not a nullity. See 
Baldeo Prasad v. Kusam Singh*, which followed Net Lall Sahoo v. Sheikh Kareem Bux 
as well as a decision in Dorasami v. Chidambaram Pillai®, which was subsequently 
overruled by the Full Befich in Kanchamalai Pathar v. Shahaji Rajah Sahib+. 


A review of the decisions which we have just noticed above shows that even 
in cases where at the time of sale a minor was not properly represented by a guardian 
but when execution was ordered there was proper and sufficient representation of 
the minor, then such a sale could at the worst be held only an irregular sale and. 
not a void one. All the more so should we hold that a sale validly held cannot be 
declared invalid by the mere fact that at the time of confirmation the judgment- 
debtor’s minor sons were not represented by guardian. The question which arises in 
this case is really bereft of direct authority. But the principles deducible from 
-analogous cases is that it is impossible to hold that the confirmation is invalid. It 
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seems to us therefore that the absence of a guardian ad litem for the minor judgment- 
debtors at the time of the confirmation of sale would not make the sale invalid. 
The Second Appeal is therefore allowed, the decree of the Subordinate Judge set 
aside and that of the District Munsiff restored. The appellants are entitled to their 
costs in this and the lower appellate Court. 


K.S. — Appeal allowed. 
|THE SUPREME COURT OF INDIA.] 
(Civil Appellate? Jurisdiction.) 
: PRESENT :—MerHRCHAND Manajan, VIVIAN Bose ano B. JacANNADHA Das, JJ. 
The National Sewing Thread Co., Ltd., Chidambaram, South Arcot 


. District, Madras Province y .. Appellants* 
2. 
James Chadwick and Bros., Ltd., Eagley Mills, Bolton, England, and 
after their assignment their assignee J. & P. Coats, Ltd., of 155, , 
Vincent Street, Glasgow, Scotland, Great Britain .. Respondents. 
The Registrar of Trade Marks ..  Intervener. 


Trade Marks Act (V of 1940), section 76—Appeal to High Court against decision of Regisirar— Judgment 
of single Judge disposing of the appeal—If subject to further appeal under clause 15 of the Letters Patent (Bombay) 
—Trade Marks Act (V of 1940), section 8—Application for registration of trade mark—Considerations in 
disposing of. 

The Trade Marks Act does not provide or lay down any procedure for the future conduct or 
career of an appeal (under section 76 of the Act against the decision of the Registrar) in the High 
Court, indeed section 77 of the Act provides that the High Court can if it likes make rules in the 
matter. Obviously after the appeal has reached the High Court it has to be determined according. 
to the rules of practice and procedure of that Court and in accordance with the provisions of the 
charter under which that Court is constituted and which confers on it power in respect to the method 
and manner of exercising that jurisdiction. The rule is well settled that when a statute directs that 
an appeal shall lie to a Court already established, then that appeal must be regulated by the 
practice and procedure of that Court. 


Section 76 of the Trade Marks Act confers a right of appeal to the High Court and says nothing 
more about it. That being so, the High Court being seized as such of the appellate jurisdiction 
conferred by section 76 it has to exercise that jurisdiction in the same manner as it exercises its other 
appellate jurisdiction and when such jurisdiction is eyercised by a single Judge, his judgment becomes 
subject to appeal under clause 15 of the Letters Patent (Bombay), there being nothing to the contrary 
in the Trade Marks Act. 


Section 108 of the Government of India Act, 1915, conferred power on the High Court which that 
Court could exercise from time to time with reference to its jurisdiction whether existing at the coming 
into force of the Government of India Act, 1915, or whether conferred on it by any subsequent legis- 
lation. The power to make rules given by section 108 of the Government of India Act, 1915, still 
subsists and it has not been affected in any manner whatever either by the Government of India Act, 
1935, or by the Constitution of India, 1950. The reference in clause 15 of the Letters Patent to 
section 108 should be read as a reference to the corresponding ` provisions of the Government of 
India Act, (section 223) and the Constitution of India, 1950, (Article 225), Indian Electric Works v. 
Registrar of Trade Marks, A.J.R. 1947 Cal. 49, overruled. 


Under section 8 of the Trade Marks Act, an application made to register a trade mark which is 
likely to deceive or to cause confusion has to be refused notwithstanding the fact that, the mark might 
have no identity or close resemblance with any other trade mark. The Registrar has to come to the 
conclusion on this point independently of making any comparison of the mark with any other regis- 
tered trade mark. What the Registrar has to see is whether looking at the circumstances of the case 
a particular trade mark is likely to deceive or cause confusion. 


The burden of proving that the trade mark which a person seeks to register is not likely to deceive 
or cause confusion is upon the applicant. It is for him to satisfy the Registrar that his trade mark 
does not fall within the prohibition of section 8 and therefore it should be registered. Moreover in 
deciding whether a particular trade mark is likely to deceive or cause confusion that duty is not 
discharged by arriving at the result by merely comparing it with the trade mark which is already 
registered and whose proprietor is offering opposition to the registration of the mark. The real 
question to decide in such cases is to see as to how a purchaser, who must be looked upon as an average 
man of ordinary intelligence, would react to a particular trade mark, what association he would, 
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form by looking at the trade mark, and in what respect he would connect the trade mark with the 
goods which he would be purchasing. 


The considerations relevant in a passing off action are somewhat different than they are on an 
application made for registration of a mark under the Trade Marks Act. And a „decision dismissing 
a prior passing off action by the person opposing the registration of a trade mark against the 
applicant cannot be considered as relevant on the questions that the Registrar had to decide under 
the provisions of the Act. 7 

On appeal from the Judgment and Order, dated the 19th March, 1951, of the 
High Court of Judicature at Bombay, in Appeal No. 95 of 1950, arising from the 
Order, dated the 28th August, 1950, of the said High Court exercising its Ordinary 
Original Civil Jurisdiction in Miscellafeous No. 2 of 1950. 


Bishan Narain, Senior Advocate (Sri Narain Andley, Advocate with him) for 
Appellants. ii 


M. C. Setaluad, Attorney-General for India and C. K. Daphtary, Solicitor-Genera 
for India (7. B. Dadachanji, Advocate with them) for Respondents. ` 


Intervener (The Registrar of Trade Marks) in person. 


The Judgment of the Court was delivered by ; 

Mahajan, J.—-This is an appeal on a certificate under section 109 (c), Civil 
Procedure Code, from the judgment of the High Court of Judicature at Bombay 
reversing the judgment of Mr. Justice S. C. Shah in Civil Miscellaneous No. 2 of 
1950, and restoring the order of the Registrar of Trade Marks refusing to register 
the Appellants’ Trade mark. 


The two questions that were canvassed before us and that fall for our deter- 
mination are (1) whether the judgment of Mr. Justice Shah was subject to appeal 
under clause 15 of the Letters Patent of the Bombay High Court and (2) whether 
Mr. Justice Shah was right in interfering with the discretion exercised by the 
Registrar in refusing registration of the Appellants’ trade mark. 


The relevant facts shortly stated are these: The appellants are a limited 
liability company incorporated under the Indian Companies Act, 1913, having 
their registered office at Chidambaram, South Arcot District, in the Province of 
Madras and carrying on the business of manufacturing cotton sewing thread. The 
Respondents are also a limited liability company registered under the English 
Companies Act. They have their registered office at Eagley Mills, Bolton (England), 
where they manufacture sewing thread.* One of the trade marks used by them on 
such thread consists of the device of an Eagle with outspread wings known as 
“ Eagle” mark. This mark was first advertised in the Calcutta Exchange Gazette 
of June 5, 1896. Since then sewing thread bearing this mark is being regularly 
imported into and sold in the Indian markets on an extensive scale. . 


Round about the year 1940 the Appellants started selling cotton sewing thread 
under a mark consisting of the device ofa bird with wings fully spread out perched 
on a cylinder of cotton sewing thread, with the words “Eagle Brand” and 
the name of the Appellant company printed on the mark. The Respondents 
objected to the mark upen which the Appellants substituted the words “ Vulture 
Brand ” in the place of the words “ Eagle Brand.” Thereafter in the year 1942, 
the Appellants applied to the Registrar of Trade Marks, Bombay, for registra- 
tion of their amended mark as a trade mark, in class 23, in respect of cotton sewing 
thread claiming that the mark had been in use by them since the year 1939. 
Though on the objection of the Respondents the Appellants had named the Eagle 
in their mark a “ Vulture” in every other respect the mark remained unchanged. 
‘The Respondents to redress their grievance started a passing off action in, the 
District Court of South Arcot against the Appellants. That action failed on the 
ground that the evidence offered on their behalf was- meagre and they failed in 
proving that there was any probability of purchasers exercising ordinary caution 
being deceived in buying the Defendants’ goods under the impression that they 
were the Plaintiffs goods. “The-result was- thatthe grievance of the Respondents 
remained unredressed. i ; . 
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As above stated, in 1942, the Appellants made an application to the Regis- 
trar of Trade Marks at Bombay for the registration of their mark “ Vulture Brand ”, 
under the Trade Marks Act, 1940. The Respondents gave notice of their opposi- 
tion to that application under section 15 (2), rule 30, of the Trade Marks Act, 
1940. By his order dated 2nd September, 1949, the Registrar of Trade Marks 
allowed the Respondents’ opposition and rejected the application made by the 
Appellants. He came to the conclusion that the Appellants’ mark so nearly resembl- 
ed the marks of the Respondents as to be likely to deceive or cause confusion. He 
further held that to describe the mark of the Appellants as “ Vulture Brand ” when 
the device was that of an eagle was misleading and liable to cause confusion. The 
Appellants preferred an appeal against the order of the Registrar to the High 
Court of Bombay as permitted by the provision of section 76 of the Trade Marks 
Act. Mr. Justice Shah allowed the appeal, set aside the order of the Registrar 
and directed the Registrar to register the mark of the Appellants as a Trade Mark. 
From the judgment of Mr. Justice Shah an appeal was preferred by the Respon- 
dents under clause 15 of the Letters Patent of the Bombay High Court. The appeal 
was allowed and the order of the Registrar was restored with costs throughout. 
Hence this appeal. 


In our judgment both the questions canvassed in this appeal admit of an easy 
answer in spite of a number of hurdles and difficulties suggested during the argu- 
ments. It is not disputed that the decision of Mr. Justice Shah does constitute 
a judgment within the meaning of clause 15 of the Letters Patent. That being 
so his judgment was subject to appeal under that clause, the material part of which 
relevant to this enquiry is: 


“ And we do further ordain that an appeal shall lie to the said High Court of Judicature at Bom- 

bay from the judgment of one Judge of the said High Court or one Judge of any Division Court, 
pursuant to section 108 of the Government of India Act.” 
It was said that the provisions of this clause could not be attracted to an appeal 
preferred to the High Court under section 76 of the Trade Marks Act and further 
that the clause would have no application in a case, where the judgment could 
not be said to have been delivered pursuant to section 108 of the Government 
of India Act, 1915. Both these objections in our opinion are not well-founded. 

Section 76 (1) provides : 

“ Save as otherwise expressly provided in the Att an appeal shall lie, within the period pres- 

cribed by the Central Government, from any decision of the Registrar under this Act or the rules made 
thereunder to the High Court having the jurisdiction.” 
The Trade Marks Act does not provide or lay down any procedure for the future 
conduct or career of that appeal in the High Court, indeed section 77 of the Act 
provides that the High Court can if it likes make rules in the matter. Obviously, 
after the appeal had reached the High Court it has to be determined according to 
. the rules of practice and procedure of that Court and in accordance with the pro- 
visions of the charter under which that Court is constituted and which confers on 
it power in respect to the method and manner of exercising that jurisdiction. The 
rule is well settled that when a statute directs that an appeal shall lie to a Court, 
already established, then that appeal must be regulated by the practice and pro- 
cedure of that Court. This rule was very succinctly stated by Viscount Haldane, 
L.C., in National Telephone Co., Lid. v. Post-master-General+, in these terms : 

‘* When a question is stated to be referred to an established Court without more, it in my opinion, 
imports that the ordinary incidents of the procedure of that Court are to attach, and also that any 
general right of appeal from its decision likewise attaches.” 

The same view was expressed by their Lordships of the Privy Council in R. M. A, R.A. 
Adaikappa Chettiar v. Ra. Chandrasekhara Thevar*, wherein it was said : 


“ Where a legal right is in dispute and the ordinary Courts of the country are seized of such 
dispute, the Courts are governed by the ordinary rules of procedure applicable thereto and an appeal 
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lies if authorised by such rules, notwithstanding that the legal right claimed arises under a special 
statute which does not, in terms confer a right of appeal.” 

Again in Secretary of State for India v. Chelikani Rama Rao1, when dealing with the 
case under the Madras Forest Act, their Lordships observed as follows : 


“Tt was contended on behalf of the appellant that all further proceedings in Courts in India, 
or by way of appeal were incompetent, these being excluded by the terms of the statute justequoted. 
In their Lordships’ opinion this objection is not well-founded. Their view is that when proceedings 
of this character reach the District Court, that Court is appealed to as one of the ordinary Courts 
of the country, with regard to whose procedure, orders and decrees the ordinary rules of the Civil 
Procedure Code apply.” 


Though the facts of the cases laying down the above rule were not exactly similar 
to the facts of the present case, the principle enunciated therein is one of general 
application and has an apposite application to the facts and circumstances of the 
present case. Section 76 of the Trade Marks Act confers a right of appeal to the 
‘High Court and says nothing more about it. That being so, the High Court being 
seized as such of the appellate jurisdiction conferred by section 76 it has to exercise 
that jurisdiction in the same manner as it exercises its other appellate jurisdiction 
and when such jurisdiction is exercised by a single Judge, his judgment becomes 
subject to appeal under clause 15 of the Letters Patent, there being nothing to the 
contrary in the Trade Marks Act. 


The objection that Mr. Justice Shah’s Seno having been delivered on 
an appeal under section 76 of the Trade Marks Act could not be said to have been 
delivered pursuant to section 108 of the Government of India Act, is also without 
force and seems to have been based on a very narrow and limited construction of 
that section and on an erroneous view of its true intent and purpose. Section 108 
of the Government of India Act, 1915, provides : 


“ Each High Court may by its own rules provide as it thinks fit for the exercise, by one or more 
Judges, or by division Courts constituted by two or more Judges of the High Court, of the original 
and appellate jurisdiction vested in the Gourt.” 

The Section is an enabling enactment and confers power on the High Courts of 
making rules for the exercise of their jurisdiction by single Judges or by division 
Courts. The power conferred by the section is not circumscribed in any manner 
whatever and the nature of the power is such that it had to be conferred by the 
use of words of the widest amplitude, There could be no particular purpose or 
object while conferping the power in limiting it qua the jurisdiction already pos- 
sessed by the High Court, when in the other provisions of the Government of India 
Act, it was contemplated that the existing jurisdiction was subject to the legisla- 
tive power of the Governor-General and the jurisdiction conferred on the High 
Court was liable to be enlarged, modified and curtailed by the Legislature from 
time to time. Itis thus difficult to accept the argument that the power vested in 
the High Court under sub-section (1) of section 108 was a limited one, and could ' 
only be exercised in respect to such jurisdiction as the High Court possessed on the 
date when the Act of 1915 came into force. The words of the sub-section “ vested 
in the Court’ cannot baread as meaning “ now vested in the Court.” It is a well- 
known rule of construction that when a power is conferred by a statute that 
power may be exercised from time to time when occasion arises unless a contrary 
intention appears. This rule has been given statutory recognition in section 32 of 
the Interpretation Act. The purpose of the reference to section 108 in clause 15 
of the Letters Patent was to incorporate that power in the charter of the Court 
itself, and not to make it moribund at that stage and make it rigid and inflexible. 
We are therefore of the opinion that section 108 of the Government of India Act, 
1915, conferred power on the High Court which that Court could exercise from 
time to time with reference to its jurisdiction whether existing at the coming into 
force of the Government of India Act, 1915, or whether conferred on it by any 
subsequent legislation. 





1. (1916) 31 M.LJ. 324: LR. 43 LA. 192: LL.R. 39 Mad. 617 (P.C.). 
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It was argued that simultaneously with the repeal of section 108 of the Govern- 
ment of India Act, 1915, and of the enactment of its provisions in section 223 of 
the Government of India Act of 1935, and later on in Article 225 of the Consti- 
tution of India, there had not been any corresponding amendment of clause 
15 of the Letters Patent and the reference to section 108 in clause 15 of the Letters 
Patent could not therefore be taken as relating to these provisions, and that being 
‘so, the High Court had no power to make rules in 1940 when the Trade Marks Act 
was enacted under the repealed section and the decision of Mr. Justice Shah therefore 
could not be said to have been given pursuant to section 108. This objection also 
in our opinion is not well-founded as it mverlooks the fact that the power that 
was conferred on the High Court by section 108 still subsists, and it has not been 
.affected in any manner whatever either by the Government of India Act, 1935, or 
by the new Constitution. On the other hand it has been kept alive and re-affirmed 
with great vigour by these statutes. The High Courts still enjoy the same unfettered 
power as they enjoyed under section 108 of the Government of India Act, 1915, 
of making rules and providing whether an appeal has to be heard by one Judge 
or more Judges or by Division Courts consisting of two or more Judges of the 
High Court. It is immaterial by what label or nomenclature that power is 
‘described in the different statutes or in the Letters Patent. The power is there 
and continues to be there and can be exercised in the same manner as it could be 
exercised when it was originally conferred. As a matter of history the power was 
not conferred for the first time by section 108 of the Government of India Act, 
1915. It had already been conferred by section 13 of the Indian High Courts Act 
of 1861. We are further of the opinion that the High Court was right in the view 
that reference in clause 15 to section 108 should be read as a reference to the cor- 
responding provisions of the 1935 Act and the Constitution. The canon of con- 
struction of statutes enunciated in section 38 of the Interpretation Act and reite- 
rated with some modifications in section 8 of the General Clauses Act is one of 
‘general application where statutes or Acts have to be construed and there is no 
reasonable ground for holding that that rule of construction should not be applied 
in construing the charters of the different High Courts. These charters were granted 
under statutory powers and are subject to the legislative power of the Indian 
‘Legislature. Assuming, however, but not conceding, that strictly speaking the 
provisions of the Interpretation Act and the General Clauses Act do not for any rea~ 
son apply, we see no justification for holding that the principles of construction 
enunciated in those provisions have no application for construing these charters. 
For the reasons given above we hold that the High Court was perfectly justified 
in overruling the preliminary objection and in holding that an appeal was com- 
‘petent from the judgment of Mr. Justice Shah under clause 15 of the Letters 
Patent. 


Reliance was placed by the Appellants in the High Court and before us on 
the decision of the High Court of Judicature of Calcutta in Indian Electric Works 
v. Registrar of Trade Marks*, wherein a contrary view was expressed. 


After a full consideration of the very elaborate and exhaustive judgment 
delivered in that case by both the learned Judges of the Bench that heard the 
appeal and with great respect we think that that case was wrongly decided and the 
decision is based on too narrow and restricted a construction of section 108 of the 
‘Government of India Act, 1915, and that in that decision full effect has not been 
given to the true intent and purpose of clause 44 of the Letters Patent. 


Both the learned Judges there took the view that the authority given by sec- 
tion 108 (1) of the 1915 Statute, to make rules for the exercise by one or more 
Judges of the Court’s appellate jurisdiction was limited to the jurisdiction then 
vested in the Court, by section 106 (1), of the Act and by clause 16 of the Letters 
Patent. It was held that such rules thus could not relate to jurisdiction conferred 
by an Act passed after the commencement of the 1915 Statute, nor to an appeal 
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heard by the Court pursuant to such an Act, since the jurisdiction to hear such 
appeal having been conferred by the particular Act could not be said to have been 
conferred upon, or vested in the Court by section 106 (1) and by clause 16 of the 
Letters Patent. This argument suffers from a two-fold defect. In the first place 
it does not take into consideration the other provisions of the Government of India 
Act, 1915, particularly the provision contained in sections 65 and 72. By sectjon 65 
(1) of the Government of India Act, 1915, the Governor-General in Legislative 
Council was given power to make laws for all persons, for all Courts, and for all 
places and things, within British India. By section 72 he was also given power for 
promulgating ordinances in cases of gmergency. By the Charter Act of 1915 
therefore the High Court possessed all the jurisdiction that it had at the commence- 
ment of the Act and could also exercise all such jurisdiction that would be conferred 
upon it from time to time by the legislative power conferred by that Act. Refe- 
rence to the provisions of section 9 of the Indian High Courts Act of 1861, which 
section 106 (1) of the Government of India Act, 1915, replaced makes this proposition 
quite clear. In express terms section g made the Jurisdiction of the High Courts 
subject to the legislative powers of the Governor-General in Legislative Council. 
Section 106 only conferred on the High Court 

“ jurisdiction and power to make rules for regulating the practice of the Court, as were 
vested in them by Letters Patent, and subject to the provisions of any such Letters Patent, all such 
jurisdiction, powers and authority as were vested in those Courts at the commencement of the Act.” 
The words “subject to the legislative powers of the Governor-General” used 
in section 9 of the Charter Act of 1861 were omitted from the section, because 
of the wide power conferred on the Governor-General by section 65 of the Govern- 
ment of India Act, 1915. The jurisdiction conferred on the High Courts from the 
very inception was all the time liable to and subject to alteration by appropriate 
legislation. It is therefore not right to say that section 108 (1) of the Government 
of India Act, 1915, empowered the High Courts to make rules only concerning the 
jurisdiction that those Courts exercised when that Act was passed, on the other 
hand power was also conferred on them to make rules in respect of all jurisdiction 
then enjoyed or with which they may be vested hereafter. 


Clause 16 of the Letters Patent on which reliance was placed by the learned 
Judges of the Calcutta Court is iw these terms : 

“ The High Court shall be a Court of appeal from the civil Courts of Bengal and from all other 
Courts subject to its superintendence and shal? exercise appellate jurisdiction in such cases as are 
subject to appeal to the said High Court by virtue of any laws or regulations now in force.” 

This clause is also subject to the legislative power of the appropriate Legislature 
as provided in clause 44 of the Letters Patent. This clause is in these terms : 

“The provisions of the Letters Patent are subject to the legislative powers of the Governor- 

General in Legislative Council.” 
“That being so the last words of the clause “ now in force” on which emphasis was 
‘placed in the Calcutta Judgment lose all their importance, and do not materially 
affect the point. The true intent and purpose of clause 44 of the Letters Patent 
“was to supplement the provisions of clause 16 and other clauses of the Letters 
Patent. By force of this clause appellate jurisdiction conferred by fresh legislation 
-on the High Courts stands included within the appellate jurisdiction of the Court 
conferred by the Letters Patent. A reference to clause 15 of the Letters Patent 
of 1861 which clause 16 replaced, fully supports this view. This clause included 
@ provision to the following effect : 

* or shall become subject to appeal to the said High Court by virtue of such laws and regulation 
relating to Civil Procedure as shall be hereafter made by the Governor-in-Council,” 
in addition to the words “ laws or regulations now in force.” The words above 
cited were omitted from clause 16 of the later Charter and only the words “ laws 
or regulations now in force” were retained, because these words were incorporated 
in the Letters Patent and were made of general application as governing all the 
provisions thereof by a separate clause. The Judges who gave the Calcutta deci- 
sion on the other hand inferred from this change that the appellate jurisdiction of 
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the High Court as specified in clause 16 was confined only to the jurisdiction to 
hear appeals from the civil Courts mentioned in that clause and appeals under 
Acts passed and regulations in force up to the year 1865. In our opinion the 
learned Judges were in error in thinking that the appellate jurisdiction possessed 
by the High Court under the Letters Patent of 1865 was narrower than the juris- 
dictiop it possessed under clause 15 of the Letters Patent of 1861. Whatever 
jurisdiction had been conferred on the High Court by clause 15 of the Letters 
Patent of 1861 was incorporated in the Letters Patent of 1865 (as amended) and 
in the same measure and to the same extent by the provisions of clauses 16 and 
44 of that Charter. e 


We are further of the opinion that the Calcutta decision is also erroneous 
when it expresses the view that the range and ambit of the power conferred on the 
High Court by section 108 of the Government of India Act of 1915, was limited 
by the provision of section 106 (1) of the Act or by the provisions of clause 16 
of the Letters Patent. There is no justification for placing such a construction 
on the plain and unambiguous words of that section. Section 108 is an enact- 
ment by itself and is unrestricted in its scope, and covers a much wider field thar 
is covered by section 106 of the Government of India Act. The only associa~ 
tion it has with section 106 is that in sequence it follows that section. It con- 
fers a power on the High Court to make rules in respect not only of the jurisdic- 
tion that it enjoyed in 1915 but it also conferred power on it to make rules in 
respect of jurisdiction which may hereafter be conferred on it by the enactments: 
enacted by the Governor-General in Legislative Council. 


On the line of thought adopted in the Calcutta decision the learned Judges. 
were forced to the conclusion which seems somewhat strange that the jurisdiction 
conferred by the Letters Patent on the Calcutta High Court is much more limited 
and restricted than has been conferred on some of the new High Courts in India 
by their Letters Patent. TIllustratively clause 11 of the Letters Patent of Patna 
High Court issued in 1916 provides as follows : 

“ And we do further ordain that the High Court of Judicature at Patna shall be a Court of 
Appeal from the civil Courts of the Province of Bihar and Orissa and from all other Courts. 
subject to its superintendence, and shall exercise appellate jurisdiction in such cases as were, 
immediately before the date of the publication of these presents, subject to appeal to the High 
Court of Judicature at Fort William in Bengal by virtue of any law then in force, or as may after that 
date be declared subject to appeal to the High Court of Judicature at Patna by any law made by competent 
legislative authority for India.” : 


The Letters Patent of the Lahore High Court, the High Court of Rangoon and the 
Letters Patent of the Nagpur High Court also contain identical clauses. It is 
clear from these clauses that in respect of cases subject to appeal to these High 
Courts the civil appellate jurisdiction is flexible and elastic. Mr. Justice Das in 
the Calcutta decision under discussion took the view that omission of the words 
underlined in clause 11 from clause 16 of the Letters Patent of the Calcutta High . 
Court made the civil appellate jurisdiction of that Court under clause 16 as 
rigidly fixed and that it could be exercised only over Courts and only in respect 
of cases mentioned therein. When the attention of the learned Judge was drawn 
to the provisions of clause 44 of the Letters Patent he was constrained to say that 
inflexibility had to a great extent been modified by preserving the powers -of 
Indian Legislative authority in section 9 of the High Courts Act, by the amended 
clause 44 of the Letters Patent and by section 223 of the 1935 Act. The learned 
Judge however felt that there was still a difference of a vital character between the 
Letters Patent of the Calcutta High Court and of the newly constituted High Courts. 
inasmuch as cases subsequently declared by any Indian enactment to be subject to 
appeal to the Calcutta High Court could not strictly speaking come within its. 
appellate jurisdiction under clause 16 although the High Court exercised appellate 
jurisdiction over these. We have not been able to appreciate this distinction and 
it seems to us it is based on some misapprehension as to the true intendment of 
clause 44 of the Letters Patent. The purpose and inttnt of clause 44 of the Letters. 
Patent was to declare that in addition to the-jurisdiction conferred by clause 16 
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it would also exercise the appellate jurisdiction which from time to time would be 
conferred on it by subsequent enactments. It is inconceivable that larger appellate 
jurisdiction and greater powers in the matter of making rules would have been 
conferred upon the newly constituted High Courts than upon the High Court of 
Calcutta., The words “ pursuant to section 108 of the Government of India Act, 
1915 ”? occurring in clause 15 of the Letters Patent do not in any way restrict the 
scope of the right of appeal conferred by that clause to appeals that come to the 
High Court under its appellate jurisdiction under clause 16 of the Letters Patent 
only. On the other hand we think that these rules have application to all 
appellate jurisdiction exercised by thate Court whether existing or conferred upon 
it by subsequent legislation. 


The learned Judges in the Calcutta case negatived the applicability of the 
principle enunciated in National Telephone Co., Ltd. v. Postmaster-General (No. 2)4 
and applied by the Privy Council in several cases to the matter before them, 
on the following reasoning set out by Mr. Justice Das : 

“ The incidents and powers attached to the Registrar as a tribunal fall far short of those which 
were attached to a tribunal in Gurdwara case?, and to which Sir George Rankin particularly referred. 
Having regard to the plain language of clause 16 and in the absence therein of like words which 
appear in the concluding portions of the corresponding clauses in the Letters Patent of the other 
High Courts, to which reference has been always made and which make their appellate jurisdiction 
flexible and elastic it is impossible to hold that section 76 of the Trade Marks Act has merely extended 
the appellate jurisdiction of this Court under clause 16 by the addition of a new subject-matter 
-of appeal so as to attract the general principle enunciated in National Telephone Co., Ltd. v. Postmaster- 
General (No. 2)'. The truth is that the Trade Marks Act has created new rights, that is a right to 
get a trade mark registered and has given certain new advantages consequent upon such registra- 
tion. It has created anew Tribunal for its own purposes and it has conferred a new appellate 
jurisdiction on the Court. It has authorised this Court to make rules regulating the conduct and 
procedure of the proceedings under the Act before it. This Court has framed separate set of rules 
accordingly. This very fact makes it impossible to attract the ordinary rules of procedure regarding 
appeal in this Court and indicates that an appeal under section 76 of the Act involves the exercise of 
a new appellate jurisdiction regulated by new rules.” 

This reasoning in our opinion is faulty on a number of grounds. The first 
error lies in the assumption that the Gurdwara Act did not create new rights and 
did not create new appellate jurisdiction in the High Court which it did not pos- 
sess before. The Gurdwara Act created peculiar rights in religious bodies and 
negatived the civil rights of large bodies of Mohants and other persons. Such 
rights were unknown before in civil lay. The High Court as an established Court 
of record was constituted a Court of appeal from the decisions of the Gurdwara 
‘Tribunal. ‘The principle enunciated in National Telephone Co., Lid. v. Postmaster- 
General (No. 2)! was applied by Sir George Rankin to appeals heard by the High 
Court under its newly created appellate jurisdiction, and we speak with great 
respect, in our opinion, very correctly. We have not been able to appreciate the 
special peculiarities of the rights created by the Trade Marks Act which place 
the appellate jurisdiction conferred on the High Court by section 76 on a 
different level from the jurisdiction created by the special provisions of the Gurd- 
wara Act. The rights created by the Trade Marks Act are civil rights for the 
protection of persons casrying on trade under marks which have acquired repu- 
tation. The statute creates the Registrar a tribunal for safeguarding these 
rights and for giving effect to the rights created by the Act, and the High Court 
as such without more has been given appellate jurisdiction over the decisions of 
this tribunal. It is not easy to understand on what grounds it can be said that 
the High Court while exercising this appellate jurisdiction has to exercise it in 
a manner different from its other appellate jurisdiction. It seems to us that this 
is merely an addition of a new subject-matter of appeal to the appellate jurisdiction 
already exercised by the High Court. 


The second error lies in the assumption that the appellate jurisdiction exercised 
iby the High Court of Calcutta is much more limited than that possessed by the 
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other High Courts. The matter has been discussed at length in an earlier part 
of this judgment. 

We have also not been able to appreciate the emphasis laid to negative the 
applicability of clause 15 of the Letters Patent by reference to the provisions of section 
77 of the Act. The provisions of that section are merely enabling provisions and 
as already pointed out it is open to the High Court to make use of them or not as 
it likes. ‘There is nothing in the provisions of that section which debars the High 
Court from hearing appeals under section 76 of the Trade Marks Act according to 
the rules under which all other appeals are heard or from framing rules for the 
exercise of that jurisdiction under section 1@8 of the Government of India Act, 1915, 
for hearing those appeals by single Judges or by division benches. Even if section 77 
had not been enacted it could not be said that the High Court would then have no 
power to make rules for the hearing of appeals under section 76. ‘There are a number 
of legislative enactments which have conferred appellate jurisdiction on the High 
‘Court without more and the High Court exercises appellate jurisdiction conferred 
by these enactments by framing its own rules under the powers it already possesses 
under its different charters and under the various statutes which have conferred 
power on it. ; 


It was suggested that the reasoning of the High Court is supported by the 
rule laid down in Secretary of State v. Mask and Co.t. In our opinion that rule has 
neither any relevancy in this case nor is it in any manner in conflict with the rule 
laid down in National Telephone Co., Lid. v. Posimaster-General (No. 2)? or in the later 
Privy Council decisions above referred to. There by section 188 of the Sea Customs 
Act the jurisdiction of the Civil Courts was excluded, and an order made by the 
Collector on an appeal from an order of the Assistant Collector was made final. A 
suit was filed to challenge the order of the Collector on the ground that the finality 
declared by section 188 was no bar to such a suit in a civil Court. That contention 
was negatived on the ground that when a liability not existing in common law is 
created by a Statute which at the same time gives a special and particular remedy 
for enforcing it, with respect to that class it had always been held that the party 
must adopt the form of remedy given by the Statute. The Trade Marks Act has 
not created any special forum for the hearing of an appeal as had been created by 
the Sea Customs Act. On the other hand the Trade Marks Act has conferred 
appellate jurisdiction on an established Court of law. Further the Sea Customs 
Act had made the order of the Collector passed on an appeal final. There is no 
such provision in the Trade Marks Act. It has only declared that an appeal shall lie 
to the High Court from the order of the Registrar and has said nothing more about 
it. Clearly therefore to this case the rule enunciated in National Telephone Co., Ltd. 
v. Postmaster-General (No. 2)? had application, and the rule stated in Mask’s caset 
had no bearing on this point. x 

As regards the merits of the case we are in entire agreement with the deci- 
sion of the High Court and with the reasons given in that decision. The relevant 
part of section 8 of the Trade Marks Act is in these terms : 

“ No trade mark nor part of a trade mark shall be registered which consists of, or contains, any 

scandalous design, or any matter the use of which would by reason of tts being likely to deceive or to cause 
confusion or otherwise, be disentitled to protection in a Court of justice.” 
Under this section, an application made to register a trade mark which is likely to 
deceive or to cause confusion has to be refused notwithstanding the fact that, the 
mark might heve no identity or close resemblance with any other trade mark. 
‘The Registrar has to come to a conclusion on this point independently of making 
any comparison of the mark with any other registered trade mark. What the 
Registrar has to see is whether looking at the circumstances of the case a particular 
trade mark is likely to deceive or to cause confusion. 

The principles of law applicable to such cases are well-settled. The burden 
of proving that the trade mark which,a person seeks to register is not likely to 
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deceive or to cause confusion is upon the applicant. It is for him to satisfy the. 
Registrar that his trade mark does not fall within the prohibition of section 8 and 

therefore it should be registered. Moreover in deciding whethcr a particular trade 

mark is likely to deceive or cause confusion that duty is not discharged by arriving 

at the result by merely comparing it with the trade mark which is already registered 

and whose proprietor is offering opposition'to the registration of the mark. , The 
real question to decide in such cases is to see as to how a purchaser, who must 

be looked upon as an average man of ordinary intelligence, would react to a particular 
trade mark, what association he would form by looking at the trade mark, and 

in what respect he would connect the teade mark with the goods which he would 

be purchasing. 

So far as the present case is concerned the goods sold under the Respondents’ 
trade mark are well-known and are commonly asked for as “‘ Eagley ” or “‘ Eagle”, 
and the particular feature of the trade ‘mark of the Respondents by which the 
goods are identified and which is associated in the mind of the purchaser is the 
representation of an Eagle appearing in the trade mark. If the trade mark conveys 
the idea of an Eagle and if an unwary purchaser is likely to accept the goods of the 
Appellants as answering the requisition for Eagle goods, then undoubtedly the 
Appellants’ trade mark is cne which would be likely to deceive or cause confusion. 
It is clear to us that the bird in the Appellants’ trade mark is likely to be mistaken: 
by an average man of ordinary intelligence as an Eagle and if he asked for Eagle 
goods and he got goods bearing this trade mark of the Appellants it is not likely 
that he would reject them by saying that this cannot be an Eagle. Two years prior 
to the application for registration, the Respondents described this particular bird 
an Eagle and called their brand Eagle Brand. The same bird was later on des- 
cribed by them a Vulture and the explanation offered was that they so described 
owing to an honest and bona fide mistake. We have no hesitation in holding that 
the Appellants’ camouflaging an Eagle into a Vulture by calling it such is likely 
to cause confusion. Whatever else may be said about the bird in the Appellants’ 
trade mark it certainly does not represent a vulture or look like a vulture of any 
form or shape. What has been named by the plaintiffs as a vulture is really an 
eagle seated in a different posture. That being so the High Court was perfectly 
right in the view that Mr. Justice Shah was in error in interfering with the discretion 
possessed and exercised by the Registrar, and that the Appellants had failed to 
discharge the onus that rested heavily op them to prove that the trade mark which 
they wanted the Registrar to register was not likely to deceive or cause confusion. 

The learned Counsel for the Appellants contended that the question whe- 
ther his clients’ trade mark was likely to deceive or cause confusion had been 
concluded by the earlier judgment of the Madras High Court* in the passing off 
action and already referred to in an early part of the judgment. It is quite clear 
that the onus in a passing off action rests on a Plaintiff to prove whether there is 
likelihood of the Defendants’ goods being passed off as the goods of the Plaintiffs. 
It was not denied that the general get up of the Appellants’ trade mark is different 
from the general get up of the Respondents’ trade mark. That being so it was 
held by the Madras High @ourt* in the passing off action that on the meagre material 
placed on record by the Plaintiffs they had failed to prove that the Defendants’ 
goods could be passed off as the goods of the Plaintiff. The considerations relevant 
in a passing off action are somewhat different than they are on an application 
made for registration of a mark under the Trade Marks Act and that being so 
the decision of the Madras High Court* referred to above could not be considered 
as relevant on the questions that the Registrar had to decide under the provisions. 
of the Act. 

For the reasons given above we are of the opinion that this appeal must fail 
and we accordingly dismiss it with costs. 

Agent for Appellants: R. A. Govind. 

Agent for Respondent: Rajinder Narain. 

G.R./K.S. . —— Appeal dismissed. 


* Sic. District Court of South Arcot. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNASWAMI NAYUDU. 


Gumadi Appayya and others .. Appellants* 
v. 
Gavini Venkataratnam .. Respondent. 


Civil Procedure Code {V of 1908), Order 21, rules 22 and 23—Notice of execution to judgment-debtor— 
Ordering of execution petition on non-appearance of judgment-debtor—Objection that such petition was barred by 
limitation—If open in subsequent execution petition—Res judicata—Applicability of principles of—Civil Pro- 
cedure Code (V of 1908), section 11, Explanation IV—Applicability to execution proceedings. 

Unless an objection had been raised by the judgment-debtor and had been considered, there 
could be no adjudication of the question arising out of the objection which would have the effect of 
barring the judgment-debtor, from raising it in any subsequent proceeding. The mere fact that 
the judgment-debtor served with notice of an execution petition has not filed an objection which has 
Jed to the court making the order apparently under sub-rule 1 of rule 23 of Order 21 would not 
constitute it as a final determination of the question raised justifying the application of the principle 
of res judicata to such an order. 


It will be inequitable to apply in toto the provisions of section 11, Civil Procedure Code, to execu- 
tion proceedings as section 11 has been expressly enacted and confined to suits alone. In an execution 
petition a copy of the execution petition is not furnished to the judgment-debtor and only a notice 
to show cause why execution should not issue under Order 21, rule 22, is issued, which does not contain 
any particulars mentioned in the execution petition. In the absence of such intimation as to the 
point raised, the judgment-debtor must be deemed to have no knowledge of the contents of the execu- 
tion petition and in such a case the principle embodied in Explanation IV of section 11 of the Civil 
Procedure Code could not be applied. 


The Civil Procedure Code may be made to incorporate within itself a provision making appli- 
cable to execution and ‘other proceedings in a suit the general principle of res judicata to a limited 
extent and in the light of the decisions on the subject and defining the scope of its application in 
relation to particular proceedings. 


Case-law reviewed and discussed. 


Appeal against the order of the Court of the Subordinate Judge of Tenali, 
dated 21st September, 1949 and made in A.S. No. 22 of 1949 (E.P. No. 37 of 1947 
in O.S. No. 276 of 1936, District Munsif’s Court, Repalle). 


M. S. Ramachandra Rao and M. Krishna Rao for Appellants. 
G. Venkatarama Sastri for Respondent. 


The Court delivered the following 


Jupcment.—The appellants are the judgment-debtors in O.S. No. 276 of 1936 
on the file of the District Munsif’s Court, Repalle, and this appeal arises out of the 
execution proceedings taken out by the plaintiff decree-holder. The main point 
for determination in this appeal is as to whether the execution petition is barred 
by limitation, The decree was passed on 8th March, 1939. The first execution 
petition was on 2nd March, 1942, which was dismissed on 21st March, 1942, as not 
pressed. The second execution was taken out in E.P. No. 72 of 1946 filed on gist 
January, 1946, admittedly more than three years after the disposal of the prior 
execution. In E.P. No. 72 of 1946 the decree-holder alleged a payment of Rs. 25 
said to have been made by the judgment-debtors on 6th February, 1944 and relied 
on that payment as an acknowledgment saving the proceeding from the bar of 
limitation. That petition was returned from time to time for information as to the 
fact and mode of the payment of Rs. 25 and eventually on 28th February, 1946, 
the court ordered notice under Order 21, rule 22, Civil Procedure Code and the 
endorsement on the petition, on that date, was as follows : 

“ The previous E, P. was rejected on 21st March, 1942, as it was not pressed. This E. P. is 
filed on gist January, 1946, after the lapse of the three years from the date of last order and as 
such the decree is barred by limitation. But the petitioner relies on an uncertified payment of 
Rs. 25 on 6th February, i944, which is shown in col. 7 of this E. P. He further represents that 


mere showing of a payment‘on an execution petition amounts to certifying the payment. Autho- 
rity is not cited in support of this contention, 


` Notices subject ‘to questions of limitation 28th March, 1946.” 





* A.A.O, No. 667 of 1949. 19th February, 1953. 
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On 18th April, 1946, arrest was ordered. The present execution petition out 
of which this appeal arises is E.P. No. 37 of 1947 presented on grd February, 1947. 
Objection was taken on behalf of the appellants that in fact no payment of Rs. 25 
or any other sum was made, as urged by the plaintiff, that the earlier E.P. No. 72 
of 1946 was barred by limitation and the present Execution Petition was equally 
barred and that, in any event, the payment relied upon could not save the bar of 
limitation, not having been certified by court and not having been evidenced in 
writing. The objection of the appellants was upheld by the learned District Munsif, 
and, in appeal, the learned Subordinate Judge, Tenali, while holding in favour 
of the appellants that the payment reli€d upon in E.P. No. 72 of 1946 was not true 
and that, even if it was true, it would not save limitation, as there was no evidence 
in writing, however, allowed the appeal and remanded the petition holding that the 
order, dated 18th April, 1946, in E.P. No. 72 of 1946 operates as res judicata and the 
judgment-debtors are barred in the present Execution Petition from raising the 
question that E.P. No. 72 of 1946 was barred by limitation. 


It is contended on behalf of the appellants that the notice under Order 21, 
rule 22, Civil Procedure Code, did not mention that the question as to whether the 
execution application was in time was to be decided, that is, that the question of 
limitation was raised and remained to be adjudicated upon though the notice that 
was directed to the appellants was subject to the question of limitation, the court 
intending thereby that the appellants should be given notice that a question of 
limitation had been raised and would be decided and the appellants had to show 
cause why it should not be decided against them and execution issued, and that 
unless the notice did in express terms inform the judgment-debtors of the point to be 
decided, any order allowing execution to proceed expressly or impliedly deciding 
the question in favour of the decree-holder would not be res judicata in subsequent. 
proceedings. Reliance is placed in support of this proposition on the following 
decisions, viz., Adatkappa v. Natesan*, Subramania Ayyar v. Raja Rajeswara Dorai®,, 
Narayana Pattar v. Gopalakrishna Pattar”, Ramaswami Naik v. Ramasami Cheiti*, 
Richharam v. Pasupati Banerji®, Chandulal Agarwala v. Khalilur Rehman’. In Adat- 
kappa v. Natesan}, this question has been exhaustively dealt with in the judgment 
of Madhavan Nair, J. It was held that though neither section 11 nor any of its. 
explanations can in terms apply to an execution proceeding because the question 
arises in a proceeding which is a continuation of the same suit and not in a second 
suit, yet where a point has been decided in execution by a competent court after 
notice to the counter-petitioner, either expressly or by necessary implication, that 
decision is binding upon the parties in subsequent execution proceedings ; and, 
when applying this principle, it must be steadily kept in view that the party, who is 
sought to be affected by the bar of res judicata, should have notice of the point likely 
to be decided against him and should have an opportunity of putting forward his. 
contentions against such decision. In that case all the relevant decisions were 
fully considered. This principle was also recognised by Seshagiri Ayyar, J., in 
Subramania Ayyar v. Raja Rajeswara Dorai*, as could be seen from the following 
observations of the learngd Judge at page 1026 : 

“ At the same time, as pointed out by the Judicial Committee, parties should not be allowed to 
agitate the same question after it has been once decided ; and this dictum of their Lordships has been 
extended to cases where the parties had an opportunity to object to the decision, but did not avail 
themselves of that opportunity. One principle seems to be clear, and that is, that the party who is. 
sought to be affected by the bar of res judicata should have notice of the point which is likely to be 


decided against him and should have an opportunity of putting forward his contentions against such 
a decision.” 


In Richharam v. Pasupati Banerji’, in execution of the mortgage decree the first. 
petition was filed and the court directed issue of a notice under Order 21, rule 22, 
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Civil Procedure Code, with special mention of the question of limitation. The 
service was found defective and substituted service was allowed and the decree- 
holders were ordered to take further steps. This execution petition was dismissed 
for failure of the decree-holders to do so. In a latter execution the property was. 
sold. The judgment-debtor applied under section 47 contending that the execution 
was time-barred. With reference to a contention that as the objection was not 
taken in the first execution case, it was res judicata, it was held that there was no. 
adjudication in the previous proceedings, that the execution was not barred by 
limitation and that the judgment-debtor was entitled to raise the question of limi- 
tation and to have it decided. e 


In Chandu Lal Agarwala v. Khalilur Rahman}, the question of the application 
of the doctrine of res judicata arose as between. parties, who have been co-defendants 
in a previous suit. It was held that the principle of res judicata would apply as. 
between co-defendants, but, that, in addition to the conditions for the application 
of res judicata, the qualification must be added that, if such a party is to be bound 
by a previous judgment, it must be proved clearly that he had or must be deemed 
to have had notice that the relevant question was in issue and would have to be 
decided. Though this decision does not deal with a case arising in execution, 
it is an extension of the principle laid down in section 11, Civil Procedure Code, 
that is made applicable to co-defendants and in such a case it found eminently 
necessary that the person, who is sought to be bound by the decision, must have 
notice of the question that was in issue and required to be decided. ‘That qualifi- 
cation should, with,greater emphasis, be made applicable to execution proceedings. 
where the plea of res judicata is raised barring the judgment-debtor from raising the 
objection, which he is debarred from contending by reason of an order. made in 
previous execution, where the question to be decided was not given notices of to the 
judgment-debtor. 


That the general principles of law underlying the doctrine of res judicata are 
applicable to execution proceedings has been held in a series of cases including 
decisions of the Privy Council. The leading case of the Privy Council in 
Mungul Pershad Dichit v. Girija Kani Lahiri? has been relied upon successively 
as laying down the proposition that the principles of res judicata are applicable to 
execution proceedings. What was laid down by the Privy Council in that case was, 
where a decree-holder applies for execution and the judgment-debtor being entitled 
to and having had an opportunity to raise a’ plea of limitation does not do so, and 
an order for execution by attachment is made on the application the judgment- 
debtor is precluded from raising that plea at a as a stage. Their Lordships 
of the Privy Council observed : 

“The order was made by a court having competent jurisdiction to try and determine whether 
the decree was barred by limitation. No appeal was preferred against it, it was acted upon, and 
the property sought to be sold under it was atiached, and remained under attachment until the 
application for the sale now under consideration was made.” 

In Venkatranga Reddi v. Chinna Sithamma®, a Bench of this Court consisting of 
Wadsworth, J. and Patanjali Sastri, J. (as he then was) held that an order for execu- 
tion made after notice to the judgment-debtor, who did not appear, precludes. 
him from raising a plea of limitation in subsequent proceedings, even though the 
application on which the order was passed did not ‘ fructify? and was eventually 
dismissed. The learned Judges dissented from the view taken to the contrary by 
the Full Bench of the Allahabad High Court in Genda Lal v. Hazari Lal*. In Venkat- 
ranga Reddi v. Chinna Sithamma®, the question that really fell to be decided was whether 
an order passed in a previous execution petition which was dismissed could be held 
to preclude parties from raising in subsequent proceedings matters which are not 
expressly determined by the prior order and not so much as to the decision of the 
question that is now before me as to whether the notice that is issued under Order- 
a 
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21, rule 22, Civil Procedure Code, should state the question that has been raised 
and requires to be decided before execution could issue, especially when the court 
ordering notice directs that the notice has been issued only subject to the question 
of limitation. 


In Genda Lal v. Hagari Lal, the execution application was filed more than 
three years after the decree on the strength of an alleged payment by the judament- 
debtor. Notice was served on the judgment-debtor in which there was intimation 
given to the judgment-debtor that the decree-holder had alleged certain payment, 
but there was no intimation that there was a slip containing an acknowledgment 
of liability which was lost. The judgmdht-debtor, however, did not appear in court. 
Tt was held that the court had not before it any acknowledgment or affidavit show- 
ing that an acknowledgment had existed and the mere fact of the payment of a 
sum of money by the judgment-debtor or its being certified by. the decree-holder 
in court did not amount to any step which would extend the period of limitation 
and also that the mere fact that the judgment-debtor did not appear in response , 
to the notice did not imply that he admitted that the application was in time when, 
on the face of it, it was barred by limitation and therefore the application was 
barred by time and the court should not have issued any notice at all. The facts 
of this case are almost similar to „the one I am now considering and, when there 
was no acknowledgment in writing, the court should not have issued notice in the 
earlier E. P. No. 72 of 1946 and should have dismissed the application. The 
fact that execution was ordered could not amount to adjudication as to whether 
the petition was barred by limitation and, unless there is such, an adjudication, it 
cannot be contended that an order in the petition for arrest would be a bar to the 

` judgment-debtor raising the question as to limitation in a subsequent proceeding. 

The principle of res judicata as enacted in section 11, Civil Procedure Code, has 
been applied to execution proceedings. Section 11 in terms applies to a subse- 
quent suit and does not apply to applications in execution. But the principle of 
it has been extended to execution applications on the basis that an order at one stage 
of the proceeding in a suit would be binding on the parties at a subsequent stage 
of the same suit, the execution proceeding being considered as a later stage of the 
suit itself, and it is not therefore section 11 as such that is made applicable, but the 
principle of estoppel by judgment that has been applied to execution proceedings the 
purpose being to avoid a question once decided being agitated again in a subsequent 
proceeding. The principle of res judicain as enacted in section 11 cannot be extended 
indiscriminately and with all its implications to execution proceedings. The 
‘dominant purpose with which the principle of section 11, Civil Procedure Code, 
is made applicable to execution proceedings is that a party should not be entitled 
to re-agitate a question once decided. Once there has been a decision on the 
question between the same parties, it should not be allowed to be re-opened in the 
same suit or a subsequent proceeding between the same parties except in appeal 
or revision if one lies. To preclude parties from raising the question over again, 
it goes without saying that there must be a decision, that is an adjudication of the 
question that is sought to be raised in the subsequent proceedings. Could it be 
said that a notice under Order 21, rule 22, to the judgment-debtor without 
intimating to him the point that is in dispute and which has to be decided and an 
order after such notice in the absence of the appearance of the judgment-debtor 
‘or any objection by him amounts to an adjudication on the question that is raised, 
in this case, the question of limitation. Prima facie E.P. No. 72 of 1946 was barred 
‘on the date it was presented, as it was beyond three years from the last order in the 
Execution Petition and the court, in the first instance, should satisfy itself that it is 
not barred by limitation, and in this case the court not having been satisfied has 
issued notice subject to the question of limitation. Nothing more appears to have 
been done, excepting that notice was served without any indication in it that the 
court has to adjudicate as.to-whether the petition was barred. by time. In sucha case 


could the principle of Explanation IV to section 11, Civil Procedure Code, be can- 
So See 
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vassed in support of the decree-holder that the judgment-debtors having failed to 
raise this ground of defence when they were given notice, it must be deemed that 
the matter as to limitation was directly and substantially in issue in the proceeding 
and the same decided by reason of the order of arrest that was directed to be issued ? 


Sulaiman, C.J., in his judgment in Genda Lal v. Hazari1, while dealing with the 
argument that once a notice is issued under Order 21, rule 22, and the judgment- 
debtor does not appear and the court passes an order under rule 23, sub-rule (1), 
then he is debarred from raising any objection whatsoever to the validity of the 
application, observed that it was the duty gf the court under rule 17 to examine 
the application and satisfy itself that it was in accordance with law. Here, the 
court has satisfied itself prima facie that it was barred by limitation. The proper 
course then for the court should have been to dismiss the application, as observed 
by Sulaiman, C.J., summarily without issuing any notice to the judgment-debtor 
at all. But not having done so, the court chose in this case to issue a notice subject 
to the question of limitation, but not notifying the judgment-debtors that the question 
of limitation was at issue. Sulaiman, C.J., further points out the distinction that 
exists in the nature of the orders that are contemplated by sub-rules (1) and (2) 
of rule 23 of Order 21. Sub-rule (1) says that where the person to whom notice 
is ‘issued under rule 22 does not appear or does not show cause to the satisfaction 
of the court why the decree should not be executed, the court shall order the decree 
to be executed, while sub-rule (2), provides that where such person offers any objec- 
tion to the execution of the decree, the court shall consider such objection and make 
such order as it thinks fit. Sulaiman, C.J., is of the view that 

‘Where the judgment-debtor has appeared and offered any objection, the court is bound to 
consider such objection, and must make an order thereon as it thinks fit. Such an order would there- 
fore, if against the judgment-debtor, amount to overruling his objection and dismissing it. It would 
by virtue of section 47 of the Civil Procedure Code, be a decree which would be appealable at once. 
‘On the other hand, if the judgment-debtor does not appear at all and does not offer any objection, 


and the court had issued notice on the supposition that the application was in time, no occasion arises 
for the court to enter upon an enquiry as to whether the application is or is not barred by time ”. 


The learned Chief Justice further observes : 


“A mere order that the decree should be executed which under the sub-rule has to be automatic 
cannot be regarded as an adjudication of the question as between the decree-holder on the one hand 
and the judgment-debtor on the other so as to operate as a bar by implication at all subsequent stages 


in the same proceedings ”. A 
These observations were considered by Patanjali Sastri, J., (as he then was), 
in Venkataranga Reddi v. Ghinna Sithamma? and the learned Judge observed as follows : 
_ _ *“ There is this justification for the view that an order under sub-rule (1) has to be automatic 
and that an order under sub-rule (2) alone amounts to an adjudication such as would fall within the 
definition of a decree, and we are unable to see any such distinction as the learned Judge (Sulaiman, 
G.J.) supposed to exist between these sub-rules ’’. 
` While I am in agreement that the order under sub-rule (1) is not automatic, with 
respect to Patanjali Sastri, J., I feel myself unable to subscribe.to the opinion expressed 
by him that there is no distinction between these two sub-rules pointed out by 
Sulaiman, C.J., in Genda Lal v. Hazari Lal’. d 


A reading of rule 23, sub-rules (1) and (2) would show that a distinction was 
sought to be maintained as between an order passed under sub-rule (1) and an order 
.. passed under sub-rule (2). Under sub-rule (1), if a notice is issued under rule 22 

and the judgment-debtor does not appear, it would be open to the court to order 
the decree to be executed or if the judgment-debtor appears and does not show cause 
to the satisfaction of the court, that is, if he appears but does not raise any objection, 
„then also the court shall order the decree to be executed. But if the judgment- 
debtor appears and raises an objection, sub-rule (2) would come into the picture 
and the objection has to be considered by the court and the court should make such 
order as it thinks fit, either. upholding the objection or rejecting the objection, in 
either case giving reasons for the conclusion, and such an order alone would, as 
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pointed out by Sulaiman, C.J., amount to an ‘adjudication’ which so far as regards 
the court expressing it, conclusively determines the rights of the parties with regard 
to the matter in controversy that is raised and would therefore be an appealable 
order by virtue of section 2 read with section 47, Civil Procedure Code. Patanjali 
Sastri, J., in Venkataranga Reddi v. Chinna Sithamma? points out that sub-rule (1) covers 
not only cases where the judgment-debtor does not appear, but also those where 
he appears and objects but fails to satisfy the court that the decree should not be 
executed and in all such cases the court shall require the decree to be executed,, 
that is, even in cases where the judgment-debtor appears and offers any objection 
to the execution of the decree and the tourt considers such objection, it has to act 
under sub-rule (1) if it is not satisfied that the objection is valid, and where such. 
objection is found to be tenable, the court has to make ‘such order as it thinks fit’, 
that is to say, according to the nature and scope of the objection upheld. If what 
is contemplated under sub-rule (2) could come within sub-rule (1), that is, where: 
the judgment-debtor appears and offers any objection, the court before ordering 
the decree to be executed has necessarily to consider the objection and, if it rejects 
the objection, has to order execution, there is no need for sub-rule (2) at all. Ifthe 
objection is upheld even under sub-rule (1), the court could not order the decree 
to be executed and has to dismiss it. There is no purpose in enacting sub-rule (2) 
unless it was intended that when once an objection is raised that objection has to be 
considered and adjudicated upon and the court should make such order as it thinks: 
fit, either ordering execution or rejecting the objection. I am inclined to agree with 
the reasoning of Sulaiman, C.J., as regards the scope or Order 21, rule 23, sub- 
rules (1) and (2) and hold that unless an objection had been raised by the judgment- 
debtor and had been considered, there could not be an adjudication of the question 
arising out of the objection, which would have the effect of barring the judgment- 
debtor, from raising it in any subsequent proceeding. The mere fact that the. 
judgment-debtor has not filed an objection which in this case has led to the court 
making the order apparently under sub-rule (1) of rule 23, would not constitute 
it as a final determination of the question raised justifying the application of the 
principle of res judicata to such an order. 


To preclude the judgment-debtor from raising the question of limitation, as. 
he has sought to do in the subsequent application, it is necessary to rely on the 
principle underlying Explanation (iv) to section 11 and make it applicable ‘to this. 
case ; that is the judgment-debtor having received notice ought to have raised the 
defence that the execution petition was barred by limitation and having failed to. 
do so the question of limitation must be deemed to have been directly and substan- 
tially in issue, and by the order passed in execution must be deemed to have been. 
decided against the judgment-debtor. It will be inequitable to apply in toto the 
provisions of section 11, Civil Procedure Code, to execution proceedings, as section. 
11 has been expressly enacted and confined to suits alone. In suits, a copy of the 
plaint is served on the defendant and the defendant is thereby put on notice of the 
case of the plaintiff and the issues that would arise in the suit, and so if he fails, 
after receiving summons,and a copy of the plaint, to raise his defences, then it could 
reasonably be held, relying on Explanation (iv) to section 11, that he should have 
raised the defence and having failed to raise it, the case as set up in the plaint must 
be deemed to have been decided against the defendant. But in execution petition. 
a copy of the execution petition is not furnished to the judgment-debtor and only a. . 
notice to show cause why execution should not issue under Order 21, rule 2a, is issued, 

‘which does not contain any particulars mentioned in the execution petition. In this. 
case, if the copy of the execution petition had been served on the judgment-debtor,,. 
he would have known that a payment of Rs. 25 was relied upon to save limitation, , 
in which event it could be justifiably argued that the judgment-debtor, having. 
been aware of the fact of the payment relied upon to save the bar of limitation, should 
have appeared and stated what his case was regarding the payment relied upon as. 
acknowledgment. In the absence of such intimation, which could only be by 
ec I Se ee 
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serving a copy of the petition, there being no provision in Order 21, rule 22, 
enjoining the decree-holder to serve a copy of the execution petition, the judgment- 
debtor must be deemed to have no knowledge of the contents of the execution peti- 
tion and in such a case the principle embodied in Explanation (iv) of section 11 could 
not be applied to him and to execution applications generally. If the notice under 
Order, 21, rule 22, was served on the judgment-debtor, the notice containing infor- 
mation as to payment of Rs. 25 and also that the court has not admitted the appli- 
cation but issued notice only subject to the question of limitation decided, and 
even after such knowledge on the part of the judgment-debtor that the question 
of the limitation was to be enquired int the judgment-debtor did not appear 
and object to the execution there might be justifications for holding that he is 
precluded from raising the question by applying the principle of Explanation. (iz) 
to section 11. In-this case, the judgment-debtors not having had knowledge of the 
question to be decided, the principle of res judicata cannot be applied so as to preclude 
them from raising the question in the present execution petition. 


The scope and extent of the application of the general principles of res judicata 
and ag enacted in section 11 of the Civil Procedure Code to execution and other 
proceedings in a suit have been the subject of judicial decisions ever since the pro- 
nouncement of the Privy Council in Ram Kirpal v. Rup Kuari} and Mungul Pershad 
Dichit v. Girija Kant Lahiri? and there have been numerous decisions on the subject. 
Courts have only to rely on the Judge made law as found in such decisions which 
cannot be expected, as all judicial’ precedents are, to be capable of being applied to 
the varying facts of each case, more so when some of them are conflicting. It appears 
to, me that the Civil Procedure Code may be amended to incorporate within itself 
a provision making applicable to execution and other proceedings in a suit the 
general principle of res judicata to a limited extent and in the light of the decisions 
on the subject and defining the scope of its application in relation to particular 
proceedings, 


In the result, the finding of the learned Subordinate Judge that the order, 
dated 18th April, 1946, in E.P. No. 72{of 1946, ordering notice of arrest operates as. 
res judicata and the judgment-debtors are barred in the present execution petition 
from raising the question that E.P. No. 72 of 1946 was barred by limitation is set 
aside, and execution petition will stand dismissed in view of the finding of the fact 
that the payment of Rs. 25 is not true. 


. The appeal is allowed with costs. 
No leave. l 
K.S. —— l Appeal allowed. 
[THE SUPREME COURT OF INDIA] 
(Criminal Appellate Jurisdiction.) 
Present :—M. PATANJALI SASTRI, Chief Justice, B. K. Mukueryea, S. R. Das, 
Guu Lam Hasan anp N. H. Buacwatt, JJ. 


Brahma Prakash Sharma and others ir .. Appellanis* 
v. i ; 
The State of Uttar Pradesh í .- Respondent. 


Contempt of Courts Act (XXXII of 1952)—Contempt committed by scandalising the Court itself—Conside- 
rations which should weigh in exercising summary powers of punishing. 

_ The summary jurisdiction exercised by superior Courts in punishing contempt of their authority 
exists for the purpose of preventing interference with the course of justice and for maintaining the 
authority of law as is administered in the Courts. 

There are two primary considerations which should weigh with the Court when it is called upon 
to exercise the summary powers in cases of contempt committed by “ scandalising ” the Court itself. 


1. (1884) LR. 11 LA. 37: LR. 6 All. 269 2. (1881) L.R. 8LA. 123: LLR.8 Cal. 
(P.C). pc). pose eran 
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In the first place the reflection on the conduct or character of a judge in reference to the discharge of 
his judicial duties, would not be contempt if such reflection is made in the exercise of the right of 
fair and reasonable criticism which every citizen possesses in respect of the public acts done in the 
seat of justice. It is not by stifling criticism that confidence in Courts can be created. 


In the second place, when attacks or comments are made on a Judge or Judges, disparaging in 
character and derogatory to their dignity, care should be ‘taken to distinguish between what is a 
libel on the Judge and what amounts really to contempt of Court. The fact that a statement is 
defamatory so far as the Judge is concerned does not necessarily make it a contempt. G 


Where the members of the executive committee of a bar association passed a resolution making 
allegations against two judicial officers and communicated it with a covering letter to the official 
superiors of the officers concerned, it cannot be sajd that in ventilating their grievances they exceeded 
the limits of fair criticism. Even assuming that the portion of the resolution describing the officers as 
“ thoroughly incompetent in law and whose judicial work did not inspire confidence ” is defamatory, 
the contempt if any must be held to be only of a technical character. 

On appeal by special leave granted by the Supreme Court on the 2nd April, 
1951, from the Judgment and Order dated the 5th May, 1950, of the High Court: 
of Judicature at Allahabad in Criminat Miscellaneous Case No. 34 of 1949. 


M. C. Setalvad, Attorney-General for India, K. S. Krishnaswamy Ayyangar and 
S. P. Sinha, Senior Advocates (V. N. Sethi, K. B. Asthana, N. C. Sen, K. N. Aggarwala, - 
Shaukat Hussain, K. P. Gupta, M. D. Upadhyaya and G. C. Mathur, Advocates, with 


them) for Appellants. 
Gopalji Mehrotra and Jagadish Chandra, Advocates, for Respondent. 


The Judgment of the Court was delivered by 

Mukherjea, 7.—This appeal which has come befcre us, on special leave, is 
directed against a judgment of a Full Bench of the Allahabad High Court, dated 
5th May, 1950, by which the learned judges held the appellants guilty of contempt 
of Court ; and although the apology tendered by the appellants was accepted, they 
were directed to pay the costs of the Respondent State. 


The appellants, six in number, are members of the Executive Committee of 
the District Bar Association at Muzaffarnagar within the State of Uttar Pradesh, 
and the contempt proceedings were started against them, because of certain resolu- 
tions passed by the Committee on goth April, 1949, copies of which were forwarded 
to the District Magistrate and other officers by a covering letter signed by Appel- 
lant No. 1 as President of the Bar Association. 


To appreciate the contentions that’ have been raised in this appeal, it would 
be necessary to state a few relevant facts. The resolutions which form the basis 
of the contempt proceedings, relate to the conduct of two judicial officers, both of 
whom functioned at Muzaffarnagar at the relevant time. One of them named 
Kanhaya Lal Mehra was a Judicial Magistrate while the other named Lalta 
Prasad was a Revenue Officer. It is said that the 1st appellant as President of 
the Bar Association, received numerous complaints regarding the way in which 
these officers disposed of cases in their Courts and behaved towards the lawyers 
and the litigant public. The Executive Committee of the Association took the 
matter in hand and, afte satisfying themselves that the complaints were legiti- 
mate and well-founded, they held a meeting on goth April, 1949, in which the 
following resolutions were passed :— 


RESOLVED THAT— 


“ Whereas the members of the Association have had ample opportunity of forming an opinion 
of the judicial work of Sri Kanhaya Lal, Judicial Magistrate and Shri Lalta Prasad, Revenue Officer. 


It is now their considered opinion that the two officers are thoroughly incompetent in law, do 
not inspire confidence in their judicial work, are given to stating wrong facts when passing orders 
and are overbearing and discourteous to the litigant public and the lawyers alike. Besides the above- 
mentioned defects common to both of them, other defects are separately catalogued as hereunder. :—- 


* * > * E * * 
(The complaints against each of the officers separately were then set out under specific heads.) 


Resolved further that copies of the resolution ‘be sent to the Hon’ble Premier, the Chief Secretary 
of the Uttar Pradesh Government, the Commissioner and the District Magistrate for suitable action : 
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É Resolved ‘that the District Magistrate and Collector be requested to meet a deputation of the 
following in this connection at an early date.” . 


(The names of 5 members who were to form the deputation, were then mentioned). 


It is not disputed that this meeting of the Executive Committee of the Bar 
Association was held in camera and no non-member was allowed to be present at 
it. The resolutions were typed out by the President himself and the proceedings 
were not recorded in the Minute Book of the Association at all. On the following 
day, that is, on 21st April, 1949, the President sent a copy of the resolutions with 
a covering letter marked ‘ Confidential ’ toathe District Magistrate, Muzaffarnagar. 
Copies of the resolutions were similarly despatched to the Commissioner of the 
Division, the Chief Secretary and the Premier of Uttar Pradesh. It is not disputed 
that the District Magistrate was the immediate superior of the officers concerned, 
and the other three were the higher executive authorities in the official hierarchy. 
One paragraph of this covering letter contained the folowing statement :— 

“ Complaints against these officers had been mounting and a stage was reached when the matter 


had to be taken up formally. The resolution is not only well-considered and unanimous but repre- 
sents a consensus of opinion of all practitioners in the Criminal and Revenue side.” 


The postscript of the letter addressed to the District Magistrate contained a prayer 
that he might find it convenient to fix an early date to meet the deputation of 5 
members as indicated in the grd resolution. 


The Divisional Commissioner, by his letter dated 27th April, 1949, addressed 
to appellant No. 1, acknowledged receipt of the copy of the resolutions and 
requested the addressee to supply specific details of cases tried by these officers 
in support of the allegations contained in the resolution. Without waiting for this 
information, however, the Commissioner on the day following wrote a letter to the 
Chief Secretary of the U. P. Government suggesting that the matter should be 
brought to the notice of the High Court inasmuch as instances were not rare where 
influential members of the Bar got resolutions like these passed by their 
associations with a view to put extra-judicial pressure upon the judicial officers 
so as to make them amenable to their wishes which often were questionable. On 
roth May, 1949, a deputation of 5 members waited upon the District Magistrate 
and discussed with the latter the entire situation. The Magistrate also told the 
deputationists that the details of complaints as required by the Commissioner 
should be furnished at an early date. These details were sent to the District 
Magistrate by the appellant No. 1 on 2oth June, 1949, and specific instances were 
cited, the accuracy of which was vouched by a number of senior lawyers who 
actually conducted those cases. On 20th July, 1949, the District Magistrate through 
the Divisional Commissioner wrote a letter to the Registrar of the High Court 
of Allahabad requesting the latter to draw the attention of the High Court to 
the resolutions passed on goth April, 1949, and other remarks made by the mem- 
bers of the committee and suggesting that suitable action might be taken against 
them under section 3 of the Contempt of Courts Act of 1926. On 16th Novem- 

` ber, 1949, the High Court directed the issue of notices om 8 members of the com- 
mittee to show cause why they should not be dealt with for contempt of Court in 
respect of certain portions of the resolution which were set out in the notice. In 
answer to these notices, the opposite parties appeared and filed affidavits. The 
case was heard by a Bench of three Judges who, by their judgment dated 5th 
May, 1950, came to the conclusion that with the exception of two of the opposite 
parties who were not members of the executive committee at the relevant date, 
the remaining six were guilty of contempt of Court. It was held that the opposite 
parties were not actuated by any personal or improper motives; the statement 
made on their behalf that their object was not to interfere with but to improve 
the administration of justice, was accepted by the Court, but nevertheless it was. 
observed that the terms used in the resolution were little removed from personal 
abuse and whatever might have been the motive; they clearly were likely to bring 
the Magistrate into contempt and lower their authority. The concluding portion 

_of the judgment stands as follows :— z 
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“ We think that the opposite parties acted under a misapprehension as to the position, but they 
have expressed their regrets and tendered an unqualified apology. In the circumstances, we accept 
their apology, but we direct that they pay the costs of the Government Advocate which we assess at 
Rs. 300.” 


It is the propriety of this judgment that has been assailed before us in this appeal. 


According to the learned Judges of the High Court, the allegations*made 
against the judicial officers in the present case come within the category of con- 
tempt which is committed by ‘scandalising the Court.’ The learned Judges 
observed on the authority of the pronguncement of Lord Russell in Reg v. Gray}, 
that this class of contempt is subject to one important qualification. The judges 
and Courte are alike open to criticism and if reasonable argument or expostulation 
is offered against any judicial act as contrary to law or the public good, no Court 
could treat that as contempt of Court. In the opinion of the learned Judges, the 
complaint lodged by the appellants exceeded the bounds of fair and legitimate 
criticism and in this respect the members of the Bar Association could not claim 
any higher privilege than ordinary citizens. No distinction, the High Court held, 
could also be made by reason of the fact that the charges against the judicial officers 
in the present case were embodied in a representation made to authorities who 
were the official superiors of the officers concerned and under whose adminis- 
trative control the latter acted. 


The learned Attorney-General who appeared in support of the appeal, charac- 
terised this way of approach of the High Court as entirely wrong. His contention 
is that any act or publication which is calculated to lower the authority or dig- 
nity of a judge does not ‘ fer se’ amount to contempt of Court. The test is whe- 
ther the allegations are of such character or are made in such circumstances as would 
tend to obstruct or interfere with the course of justice or the due administration 
of law. Reliance was placed by him in this connection upon certain pronounce- 
ments of the Judicial Committee which held definitely that an imputation affecting 
the character or conduct of a judge, even though it could be the subject-matter 
of a libel proceeding, would not necessarily amount to a contempt of Court. The 
Attorney-General laid very great stress on the fact that the resolutions passed and 
the representations made by the appellants in the present case were not for the 
purpose of exposing before the public the alleged shortcomings of the officers 
concerned ; the whole object was to have the grievances of the lawyers and the 
litigating public which were genuinely felt, removed by an appeal to the authorities 
who alone were competent to remove them. Such conduct, it is argued cannot 
in any way be calculated to interfere with the due administration of law and cannot 
be held to be contempt of Court. The points raised are undoubtedly important 
and require to be examined carefully. 


It admits of no dispute that the summary jurisdiction exercised by superior 
Courts in punishing contempt of their authority exists for the purpose of preventing 
interference with the course of justice and for maintaining the authority of law 
as is administered in the Courts. It would be only repeating what has been said 
so often by various judgts that the object of contempt proceedings is not to afford 
protection to judges personally from imputations to which they may be exposed 
as individuals ; it is intended to be a protection to the public whose interests would 
be very much affected if by the act or conduct of any party, the authority of the 
Court is lowered and the sense of confidence which people have in the adminis- 
tration of justice by it is weakened. 


There are indeed innumerable ways by which attempts can be made to hinder 
or obstruct the due administration of justice in Courts. One type of such inter- 
ference is found in cases where there is an act or publication which ‘ amounts to 
scandalising the Court itself ’—ar expression which is familiar to English lawyers 
since the days of Lord Hardwicke*. This scandalising might manifest itself in 
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warious ways but, in substance, it is an attack on individual judges or the Court 
as a whole with or without reference to particular cases casting unwarranted and 
defamatory aspersions upon the character or ability of the Judges. Such conduct 
is punished as contempt for this reason that it tends to create distrust in the popu- 
lar mind and impair confidence of people in Courts which are of prime impor- 
tance, to the litigants in the protection of their rights and liberties. 


There are decisions of English Courts from early time where the Courts as- 
‘sumed jurisdiction in taking committal proceedings against persons who were 
‘guilty of publishing any scandalous matter in respect of the Court itself. In the 
‘year 1899, Lord Morris, in delivering thé judgment of the Judicial Committee in 
MacLeod v. St. Aubin', observed that : ; 

“ Committals for contempt by scandalising the Court itself have become obsolete in this 
‘country. Courts are satisfied to leave to public opinion, attacks or comments derogatory or 
scandalous to them.” 


His Lordship said further : 


“The power summarily to commit for contempt is considered necessary for the proper admi- 
nistration of justice. It is not to be used for the vindication of a Judge as a person. He must 
resort to action for libel or criminal information.” 


‘The observation of Lord Morris that contempt proceedings for scandalising 
the Courts have become obsolete in England is not, strictly speaking, correct ; for, 
in the very next year, such proceedings were taken in Reg v. Gray*. In that case, 
there was a scandalous attack of a rather atrocious type on Darling, J., who was 
sitting at that time in Birmingham Assizes and was trying a man named Wells 
who was indicted inier alia for selling and publishing obscene literature. The 
Judge, in the course of the trial, gave a warning to the newspaper press that in 
reporting the proceedings of the Court, it was not proper for them to give publicity 
to indecent matters that were revealed during trial. Upon this, the defendant 
published an article in the Birmingham Daily Argus, under the heading, “ An 
advocate of Decency ” where Darling, J., was abused in scurrilous language. The 
case of Wells was then over but the Assizes were still sitting. There can be no 
‘doubt that the publication amounted to contempt of Court and such attack was 
calculated to interfere directly with proper administration of justice. Lord Russell 
in the course of his judgment, however, took care to observe that the summary 
jurisdiction by way of contempt proceedings in such cases where the Court itself 
was attacked, has to be exercised with scrupulous care and only when the case is 
clear-and beyond reasonable doubt: : 

“Because,” as his Lordship said, “if it is not a case beyond reasonable doubt, the Court 
should and ought to leave the Attorney-General to proceed by criminal information.” 
In 1943, Lord Atkin while delivering the judgment of the Privy Council in Devi 
Prashad v. King-Emperor®, observed that cases of contempt which consist of 
scandalising the Court itself, are fortunately rare and require to be treated with 
much discretion. Proceedings for this species of contempt should be used sparingly 
and always with reference to the administration of justice: 

“Ifa Judge is defamed in. such a way as not to affect the adininistration of justice, he has 
the ordinary remedies for defamation if he should feel impelled to use them.” 
It seems, therefore, that there are two primary considerations which should 
weigh with the Court when it is called upon to exercise the summary powers in 
cases of contempt committed by ‘ scandalising ° the Court itself. In the first place, 
the reflection on the conduct or.character of a Judge in reference to the discharge - 
of his judicial duties, would not be contempt if such reflection is made in the ex- 
ercise of the right of fair and reasonable criticism which every citizen possesses in 
respect of public acts done in the seat of justice. It is not by stifling criticism 
that confidence in Courts can be created: 





1. L.R. (1899) A.C. 549. 3- (1943) 2 M.L.J. 568: L.R. 70 LA. 2162 
‘2, L.R. (1900) 2 Q.B. 36. LL.R. (1944) All. 32 (P.C.). 
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“The path of criticism” said Lord Atkinł, “is a public way. The wrong-headed are 
permitted to err therein ; provided that members ‘of the public abstain from imputing motives to 
those taking part in the administration of justice and are genuinely exercising a right of criticism 
and not acting in malice, or attempt to impair the administration of justice, they are immune.’ 


In the second place, when attacks or comments are made on a Judge or 
Judges, disparaging in character and derogatory to their dignity, care should be 
taken to distinguish between what is a libel on the Judge and what amountsereally 
to contempt of Court. The fact that a statement is defamatory so far as the Judge 
is concerned does not necessarily make it a contempt. The distinction between a 
libel and a contempt was pointed out by a Committee of the Privy Council, to 
which a reference was made by the Sécretary of State in 1892%. A man in ‘the 
Bahama Islands, in a letter published in a colonial newspaper criticised the Chief - 
Justice of the Colony in an extremely ill-chosen language which was sarcastic 
and pungent. There was a veiled insinuation that he was an incompetent Judge 
and a shirker of work and the writer suggested in a way that it would be a provi- 
dential thing if he were to'die. A strong Board constituting of 11 members reported 
that the letter complained of, though it might have been made the subject of 
proceedings for libel, was not, in the circumstances, calculated to obstruct or 
interfere with the course of justice or the due administration of the law and there- 
fore did not constitute a contempt of Court.. The same principle was reiterated 
by Lord Atkin in the case of Devi Prashad v. King-Emperor® referred to above. It 
was followed and approved of by the High Court of Australia in King v. Nicholls4 
and has been accepted as sound by this Court in Reddy v. The State of Madras*. 
The position therefore is that a defamatory attack on a Judge may be a libel so 
far as the Judge is concerned and it would be open to him to proceed against 
the libellor in a proper action if he so chooses. If, however, the publication of 
the disparaging statement is calculated to interfere with the due course of justice 
or proper administration of law by such Court, it can be punished summarily as. 
contempt. One is a wrong done to the Judge personally while the other is a wrong 
done to the public. It will be an injury to the public if it tends to create an appre- 
hension in the minds of the people regarding the integrity, ability or fairness of the 
Judge or to deter actual and prospective litigants from placing complete reliance. 
upon the Court’s administration ‘of justice, or if it is likely to cause embarrass- 
ment in the mind of the Judge himself in the discharge of his judicial duties. It is 
well-established that it is not necessary to prove affirmatively that there has been 
an actual interference with the administration of justice by reason of such defamatory 
statement; it is enough if it is likely, or tends in any way, to interfere with the proper 
administration of law®. 

It is in the light of these principles that we will proceed to examine the facts 
of the present case. 


It cannot be disputed that in regard to matters of contempt, the members. 
of a Bar Association do not occupy any privileged or higher position than ordinary 
citizens. “The form in which the disparaging statement is made is also not material, 
but one very important thing has to be noticed in the case before us, viz., that 
even assuming that the statement was derogatory to the dignity of the judicial 
officers, very little publicity was given to this statement, and in fact, the appellants. 
made their best endeavours to keep the thing out of the knowledge of the public. 
The representation was made to 4 specified persons who were the official superiors. 
of the officers concerned ; and it has been found as a fact by the High Court that 
the appellants acted bona fide with no intention to interfere with the administration. 
of justice though they might have been under a misapprehension regarding the 
precise legal position. No copies of the resolution were even sent to the officers 
concerned. Apart from the contents of the representation by the appellants and 


1. Ambard w. Alt.-Gen. for Trinidad & Tobago, 4. 12 Com. L.R. 280. 


L.R. (1936) A.C. 322 at 335. 5. (1952) S. aR 425: (1952) S.G.J. 137: 
2. In the matter of a special reference from the (1952) E 1 M.L.J. 736 (S.G.). 
Bahama Islands, L.R. (1893) A.G. 138. 6. Mr. e re J., In re Motilal Ghosh 


3. (1943) 2 M.L.J. 568 : L.R. 70 I.A. 216: and others: (1917) L.L.R. 45 Cal. 169 (S.B.). 
T.L.R. (1944) All. 32 (PC). 
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the language used therein, this fact would have a bearing on the question as to 
whether the conduct of the appellants brought them within the purview of the 
law of contempt. : 

The first question ‘that requires consideration is whether in making the alle- 
gations which they did against the two judicial officers, the appellants exceeded 
the limits of fair and legitimate criticism. There were three resolutions passed at 
the meeting ; the second and third were of a mere formal character and do not 
require any consideration. The offending statement is to be found in the first. 
resolution which, again is in two parts. In the first part, there are allegations of a 
general nature against both the officers, Sut the second part enumerates ‘under 
specific heads the complaints which the committee had against each of them sepa- 
rately. 


With regard to Kanhaya Lal, the allegations are that he does not record the 
evidence in cases tried by him properly, that in all criminal matters transferred 
to this Court, where the accused are already on bail, he does not give them time 
to furnish fresh sureties with the result that they are sent to jail, and lastly, that he is. 
not accommodating to lawyers at all. So far as the other officer is concerned, one 
serious allegation made is, that he follows the highly illegal procedure of hearing 
two cases at one and the same time, and while he records the evidence in one case 
himself, he allows the Court Reader to do the thing in the other. It is said also 
that he is short-tempered and frequently threatens lawyers with proceedings for 
contempt. Some of these complaints are not at all serious and no Judge, unless 
he is hypersensitive, would at all feel aggrieved by them. It is undoubtedly a. 
grave charge that the Revenue Officer hears two cases simultaneously and allows. 
the Court Reader to do the work for him. If true, it is a patent illegality and is 
precisely a matter which should be brought to the notice of the District Magistrate: 
who is the administrative head of these officers. 


As regards the first part of the resolution, the allegations are made in general 
terms that these officers do not state facts correctly when they pass orders and 
that they are discourteous to the litigant public. These do not by any means 
amount to scandalising the Court. Such complaints are frequently heard in. 
` respect of many subordinate Courts and if the appellants had a genuine grievance, 
it cannot be said that in ventilating their grievances they exceeded the limits of 
fair criticism. 

_ The only portion of the resolution to which prima facie objection can be taken 
is that which describes these officers as thoroughly incompetent in law and whose 
judicial work does not inspire confidence. ‘These remarks are certainly of a sweeping 
nature and can scarcely be justified. Assuming, however, that this portion of the 
resolution is defamatory, the question arises whether it can be held to amount to. 
contempt of Court. To answer this question, we have to see whether it is in any 
way calculated to interfere with the due adminisiration of justice in these Courts, 
or in other words, whether such statement is likely to give rise to an apprehension 
in the minds of litigants as to the ability of the two judicial officers to deal! 
properly with cases coming before them, or even to embarr&iss the officers themselves. 
in the discharge of their duties. 


We are unable to agree with the learned counsel for the respondent that 
whether or not the representation made by the appellants in the present case is. 
calculated to produce these results, is to be determined solely and exclusively with 
reference to the language or contents of the resolutions themselves ; and that no 
other fact or circumstance can be looked into for this purpose, extept perhaps as. 
matters which would aggravate or mitigate the offence of contempt, if such offence 
is found to have been committed. It may be that pleas of justification or privilege- 
are not strictly speaking available to the defendant in contempt proceedings. 
The question of publication also in the technical sense in which it is relevant in a 
libel action may be inappropriate to the law of contempt. But, leaving out cases. 
of ex facie contempt where the question arises as to whether a defamatory state- 
ment directed against a Judge is calculated to undermine the confidence of the: 
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public in the capacity or integrity of the Judge, or is likely to deflect the Court 
itself from a strict and unhesitant performance of its duties, all the surrounding 
facts and circumstances under which the statement was made and the degree of 
publicity that was given to it would undoubtedly be relevant circumstances. It 
is true as the learned counsel for the respondent suggests that the matter was dis- 
cussed. in the present case among the members of the Bar, and it might have been 
the subject-matter of discussion amongst the officers also to whom copies of the 
resolutions were sent.. No doubt, there was publication as is required by the law 
of libel, but in contempt proceedjngs, that is not by any means conclusive. What is 
material, is the nature and extent of the publication and whether or not it was 
likely to have an injurious effect on the minds of the public or of the judiciary 
itself and thereby lead to interference with the administration of justice. 
On the materials before us, it.is difficult to say that the circumstances under which 
the representation was made by the appellants was calculated to have such effect. 
There might have been some remote possibility but that cannot be taken note of. 
We are clearly of the opinion that the contempt, if any, was only of a technical 
character, and that after the affidavits were filed on behalf of the appellants before 
the High Court, the proceedings against them should have been dropped. The 
result, therefore, is that the appeal is allowed and the judgment of the High Court 
` is set aside. There will be no order for costs either here or in the Court below, in 
favour of either party. 


Agent for Appellants: $S. S. Shukla. 
Agent for Respondent: C. P. Lal. 
G.R./K.S. — 

[THE SUPREME COURT OF INDIA] 


(Civil Appellate Jurisdiction.) 


Appeal allowed. 





Present :—Merurcouanp Mauajyan, B. K. Muxneryea, Guutam Hasan, 
N. H. Boacwati ann B. JAGANNADHA Das, JJ. i 


Shri Shiv Narain Jafa, Advocate, Budaun, Uttar Pradesh .. Appellani* 
v 


The Hon’ble Judges of the High Court of Judicature at Allahabad.. Respondents. 


Bar Councils Act (XXXVIII of 1926)—Adovocate defending an accused—Questions put to a witness not 
objected to by that witness or disallowed by Court—If can be made ground of disciplinary action against advocate 
—Application by advocate for copy of statement under section 162, Criminal Procedure Code (V of 1898) of a 
witness not called by prosecution—Application allowed by Court and copy furnished—Advocate’s conduct if 
* sharp practice? justifying suspension from practice. 

Where a Court has failed to exercise its jurisdiction in not refusing an application by an advocate 
for copy of statement of a witness who was not called for the prosecution at the trial but granted the 
application and furnished the copy, the advocate’s conduct in obtaining the copy cannot be called 
a piece of sharp practice justifying suspension from practice. 

Where a question carryigg a veiled insinuation about the witness’ misbehaviour was neither 
objected to by the witness nor disallowed by the Court which had ample jurisdiction to do if it regarded 
the question as being indecent or scandalous, and the question itself intended to shake the credit of 
the witness cannot be said to be improper deserving severe disciplinary action against the advocate 
putting the question. 


On appeal from the Judgment and Order, dated the 8th April, 1946, of the 
High Court of Judicature at Allahabad in Miscellaneous Case No. 275 of 1945, 
arising out of the Report, dated the 7th May, 1945, of the District Judge, 
Budaun, in Miscellaneous Case No. 26 of 1943. 

The Appellant in person. 


M. H. Faruqi, Advocate, for Respondents. 
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The Judgment of the Court was delivered by 


Ghulam Hasan, J.—Mr. Shiv Narain Jafa, an advocate practising at Budaun, 
has appealed against the decision of a Full Bench of the Allahabad High Court 
suspending him from practice as an advocate for a period of six months under the 
provisions of the Indian Bar Councils Act. 


It appears that in 1942 one Ganesh was prosecuted before Mr. N. P. Sanyal, 
Assistant Sessions Judge, Budaun, under section 376, Indian Penal Code, read with 
section 511 of the Indian Penal Code, for an attempt to commit rape upon a Chamar 
woman called Himman. His defence was & denial of the offence and the improba- 
bility of his attempting such an offence owing to his physical defect. He attributed 
his implication in the offence to his enemies. Ganesh was convicted and sentenced | 
to 5 years’ rigorous imprisonment, but his sentence was reduced on appeal by the 
High Court to one year’s rigorous imprisonment. Mr. Jafa represented Ganesh at 
the trial. It was in connection with his conduct as an advocate in the trial that 
Mr. Sanyal complained to the High Court for taking disciplinary action against 
Mr. Jafa for professional misconduct. The High Court directed the District Judge, 
Budaun, under section 10 (2) of the Bar Councils Act to hold an inquiry into the 
conduct of Mr. Jafa with reference to the allegations made in Mr. Sanyal’s com- 
plaint. The District Judge framed several charges and reported as a result of 
his findings that Mr. Jafa should not be allowed to continue as a member of the 
Bar. 


The main charges are stated to be three. Under the first charge there are 
eleven subsidiary charges indicated by letters A to K of which seven refer to the 
advocate’s conduct in connection with the trial of Ganesh in the Court of Mr. 
Sanyal. The second charge is to the effect that the advocate was in the habit of 
putting scandalous and obscene questions to women-witnesses and is based partly 
upon questions put to Himman in the witness-box and to a witness in another 
case in which action proposed to be taken against the advocate was subsequently 
dropped. The third charge is that he deliberately raised groundless personal 
issues between himself and his clients on the one side and the presiding officers of 
Courts on the other so as to pick up quarrels with them with the object of bully- 
ing and brow-beating them. The High Court acquitted the advocate of all the 
charges, save two, described as I-A and I-F. 


The subsidiary charge I-A is that the advocate made an application before 
the Assistant Sessions Judge asking for copies of the statements of certain witnesses 
examined by the Police under section 162 of the Code of Criminal Procedure. 
Six of these had been produced before the Committing Magistrate and they were 
' cited as witnesses to be produced by the prosecution at the Sessions trial. The 
seventh was Hulasi, the husband of Himman. Hulasi had been produced before 
the Committing Magistrate, but the prosecution did not propose to examine him 
in‘ the Court of Sessions. In the application at No. 6 Himman was mentioned 
. and Hulasi was also added as a witness, but was not separately numbered. The 
application in the opening paragraph stated that the Statements of the ‘ under- 
mentioned witnesses’ were required. The copies were supplied under the 
order of the Court. The charge against the advocate was that Hulasi was 
not a witness who was called for the prosecution at the Sessions trial and therefore 
a copy of his statement could not under section 162 of the Criminal Procedure Gode 
be asked for or supplied but by misleading the Court into thinking that Hulasi was 
such a witness, the advocate succeeded in getting a copy of his statement. This 
action of the Advocate is characterised by the High Court as a piece of sharp prac- 
tice which was entirely unworthy of a member of the Bar and amounted to pro- 
fessional misconduct. The second subsidiary charge (I-F) which was held esta- 
blished by the High Court is that the Advocate had put a question to Babu Shiv 
Pershad, the Investigating Inspector, in cross-examination in that case, whether 
he had been alone with Himman in her field till midnight or till a late hour in 
the night. The advocate denied having put the question but the Court held that - 
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he did put it and it was a most improper question. They held that the question 
was irrelevant as the charge had already been made before, the Sub-Inspector 
began investigation and the suggestion that the Sub-Inspector was guilty of mis- 
behaviour with the woman was a scandalous allegation put forward in the form 
of a question without any real justification., They took the view that the advo- 
cate’s conduct was reprehensible and that it amounted to professional miscon- 
duct which would justify disciplinary action against him. The other subsidiary 
charges were held not proved. One of the subsidiary charges (I-C) referred to. 
certain questions which the advocate attempted to put to Himman in the course 
of cross-examination which were disalfowed by the Court as being indecent and 
unnecessary. These questions related infer alia to the physical condition and 
physical characteristics of the accused Ganesh. The learned Judges held that the 
attempt to put such questions reflected in some measure upon the advocate’s capa- 
city as a lawyer but there was no sufficient reason for holding that he deliberately 
intended to put indecent questions to the witness merely to embarrass and annoy: 
her. 


As regards the first charge, it is true that under section 162 of the Criminal 
Procedure Code the advocate could not apply for and obtain a copy of the state- 
ment of Hulasi recorded by the Police as he was not called for the prosecution to 
give evidence in the Court of Sessions. His action was either due to his ignorance 
of the provisions of section 162, a fact which is scarcely credible in view of his 
standing at the Bar for over 30 years, or it was a deliberate act on his part to ob- 
tain the copy with a view to using it, as he thought, for contradicting Hulasi in the 
witness-box with reference to his previous statement and to make it conflict-with the 
other prosecution evidence, should he be called at any stage of the trial. In the 
latter case he may well have acted in good faith believing, however, erroneously, 
that he was serving the best interests of his client. 


Regardless of the motive of the advocate, it is clear that the Court failed to. 
exercise its jurisdiction in not refusing the application in view of the express pro- 
visions of section 162 which permits the furnishing of a copy to the accused only 
of a witness who is called for the prosecution at the trial. On the other hand, Mr. 
Sanyal ordered on the application ‘Comply , whereupon the Court Moharrir: 
issued the copy. Mr. Sanyal subsequently held the Court Moharrir guilty of gross. 
negligence in issuing the copy but failed to realise that it was he who was to blame 
for neglecting to do his obvious duty. We do not think that the advocate’s conduct 
in obtaining the copy can be called a piece of sharp practice justifying suspension. 
from practice. 


The second charge does not in our opinion merit any serious notice. The. 
question no doubt carried a veiled insinuation about the Sub-Inspector’s mis- 
behaviour but the Sub-Inspector did not object to the question being asked and 
the Court did not disallow it as it had ample jurisdiction to do if it regarded the 
question as being indecent or scandalous. The question was intended, as pointed 
out by the advocate, to impeach the credit of the Sub-Inspector in the conduct of” 
the investigation. The question was not intended to show that the Sub-Inspector 
was responsible for instituting a false charge against the accused but it could well 
be taken to impeach the credit of the Investigating Inspector in other respects such 
as employing questionable methods to obtain the conviction of the accused on the: 
ground of his partiality towards the woman. The First Information Report was. 
made on the g9th January, 1942, soon after the occurrence which took place at 
IIAM. The Sub-Inspector went to the village for investigation on February 1. The 
Sub-Inspector while denying that he remained with the woman for a long time in 
the night in the field, made conflicting statements about the time of his return, 
He said he did not remember that he had noted the time of his return in the diary 
at 11 P.M. but it was possible that the time may be correct. This lends some colour 
to the insinuation made in the question. At another place he stated that he returned. 
at 7 P.M. In this state of the evidence it is not possible to say that the question. 
which was intended to shake his credit was improper. i 


qj. KRISHNAYYA J. UDAYALAKSHMAMMA (Venkatarama Ayyar, 7.). 241I 


_ Having regard to all the circumstances of thé case; we are not satisfied on: 
the materials before us that the case is one which deserves severe disciplinary action’ 
such as suspension of practice for six months as has been imposed by the High Court. 

` We'think the ends of justice will be served by letting off the Advocate with a warning. 
We cannot, however, part with the case without expressing our disapprobation of 
the conduct of the advocate in not exercising propér discretion in putting certain. 
‘questidns to Himman. The subject-matter of the questions and the manner in 
which they were put do suggest that the advocate exceeded the legitimate bounds 
of his privilege to some extent. We hope that the warning we have issued to him 
will serve to make him more careful in futuye. . S 


Accordingly we set aside-the order of the High Court suspending the appellant 
from practice and content ourselves with issuing a warning to him. We make 
no order as to costs. 


Agent for Respondent: G. P. Lal. 
' G.R./K.S. — Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMA AYYAR. 
Maddela Sane .. Appellant* 


Maddela Caan and others : .. Respondents. 


Limitation Act (IX of 1908), section 28—Adverse possession—Co- -owners—Presumption of ouster of one 
for statutory period—When justified. 


Where defendants pleaded that even if the plaintiff became entitled to a share in the suit pro- 
perty on the death of a predecessor in title as per a deed of settlement, he did not obtain possession 
of it or enjoy it at any time thereafter, that it was one of the defendants that continued throughout 
to be in sole possession and enjoyment thereof and that consequently the title of the plaintiff was 
extinguished by the operation of the statute of limitations, on the issue Whether there was ouster 
of the plaintiff for the statutory period, 

Held: That as regards proof of any facts from which ouster could be inferred, there were no 
sufficient materials for the presumption ; . 


that even if a transfer of patta to one of the defendants could be Peace as amounting to an 
open denial of the title of the plaintiff made to his knowledge, even then there was no ouster for the 
statutory period, as the suit was instituted within 12 years thereof ; 


that the document of transfer of patta would be effective only on an assertion of hostile title made 
to the knowledge of the co-owner, and in accordance with the principles in Corea v. Appuhamy, L.R. 
(1912) A.C. 230, the full statutory period must be reckoned from the date of such assertion ; 


that therefore in the absence of an open assertion of hostile title prior to date of the transfer 
of patta it would not be proper to take the document as a proof of ouster from an earlier period. 


‘That the fact of non-participation of the co-owners in the profits, would not be sufficient ground 
for the presumption of an ouster, especially when the action was between the original co-owners 
and when the period, as in this case, of non-participation was only 18 years. 


Gangadhar v: Parashram, (1905) 1.L.R. 29 Bom. 300, applied. 


Appeal against the decree of the Court of the Subordinate Judge of Nellore in 
A.S. No. 57 of 1948 preferred against the decree of the Coyrt of the District Munsif 
of Kavali in O.S. No. 167 of 1946. 


K. Umamaheswaram and K. Sundararajan for Appellant. 
M. S. Ramachandra Rao and M. K: rishna Rao for Respondents. 


The Court delivered the following 


Jupcment.—The properties which are the subject-matter of this litigation 
belonged to one Gopalu, as his self-acquisitions. He had five sons and two. 
daughters. One of the sons Ramiah died on 24th December, 1915, leaving behind 
his widow Seshammal. As a provision for her maintenance Gopalu settled on 
her one acre in Survey No. 585/B which was of the total extent of two acres and 
six cents The deed of settlement Exhibit P-8 pou ma she would enjoy this 





* s. A. No. 218i of 1948. - . 8th August, 1952, 
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property during her lifetime without powers of alienation and that on her death 
it should revert to the family. The remaining one acre and six cents in Survey 
No. 585/B was settled by Gopalu on one of his sons Venkayya who is the second 
defendant in the suit. On 12th July, 1917, Seshammal leased the property which 
was settled on her under Exhibit P-8 to one Adappa for a period of nine years, as 
per Exhibit P-2. On the termination of this lease the second defendant became a 
lessee under Seshammal of the property comprised in Exhibit P-8 and was in posses- 
sion as her tenant. Seshammal died on 13th September, 1928 and the property then 
devolved as per the terms of Exhibit P-8 on the plaintiff, this second defendant 
and their two brothers as co-owners. »Venkayya who got into possession of the 
property as a lessee under Seshammal continued in possession without break even 
after her death on 13th September, 1928. In 1935 this property was transferred 
to the patta of the second defendant (vide Exhibit D-2). On 4th June, 1945, Ven- 
kayya executed a deed of settlement transferring this property along with others 
to his daughter, the 1st defendant. On 14th May, 1946, the first defendant leased ` 
them to the seventh defendant under Exhibit D-4., On 25th July, 1946, the plaintiff 
instituted the present suit for partition and delivery to him of his one-fourth share 
in the property ; that is item 1 in the schedule of properties to the plaint. 

Items 2 and 3 in the plaint are.vacant sites which belonged to Gopalu. Under 
a will Exhibit P-4, dated 7th November, 1925, he bequeathed them to the plaintiff 
and to his two daughters who are defendants 5 and 6 in the suit. These properties 
were also included in Exhibit D-3 the settlement deed executed by the second defen- 
dant in favour of the first defendant. The plaintiff prayed that an injunction might 
be issued restraining defendants 1, 2 and 7 from interfering with the possession by 
the plaintiff and defendants 5 and 6 of items 2 and 3. Both the courts below have 
refused this prayer because they found that neither the plaintiff nor defendants. 
5 and 6 were in possession of the properties on the date of the suit. The appellant 
disputes the correctness of this finding on the ground that in O.S. No. 77 of 1938 
on the file of the Sub-Court, Nellore, which was a suit for partition among the parties. 
a final decree was passed on 21st September, 1939, Exhibit P-5 effecting a division 
of these properties. If the matters stood there, I should have had considerable 
difficulty in agreeing with the courts below, in view of the fact that the plaintiff 
and defendants 5 and 6 have a clear title to the properties under Exhibit P-4 and as 
they are vacant sites, possession must be presumed to follow title unless effective 
acts of possession are established by defendants 1, 2 and 7. But the decision of the 
courts below can be supported on another and simpler ground. Under Exhibit 
P-5 items 2 and 3 are not allotted to the plaintiff. That is conceded by Mr. K. 
Umamaheswaram on behalf of the appellant. That being so, there being no title 
in him, he is not entitled to any relief with reference to them. It is for defendants: 
5 and 6 to vindicate their rights in appropriate proceedings. On this ground the 
dismissal of the suit as regards items 2 and 3 must be sustained. 

The questions that are raised with reference to item 1 are of a more substantial 
character. The contesting defendants pleaded that even if the plaintiff became 
entitled to a fourth share of item 1 on the death of Seshammal on 13th September, 
1928, as per Exhibit P-8 he did not obtain possession of the land or enjoy.it at any 
time thereafter that it was the second defendant that throughout continued to be 
in sole possession and enjoyment thereof and that consequently the title of the 
plaintiff is extinguished by the operation of the statute of limitations. It is on this. 
issue that the courts below have differed. Both of them recognise that the question. 
must be answered with special reference to the position of the plaintiff and second 
defendant as co-owners and that the plaintiff could not be held to have lost his title 
by adverse possession, unless an ouster for the statutory period is established. Nor is 
there any difference between them on the facts which they find to have been proved 
on the evidence. The plaintiff pleaded that the second defendant cultivated the 
lands under an arrangement that he should divide the produce among the co- 
sharers and Exhibit P-3 was put forward in support of this arrangement. Both the 
courts below have held that this document was not genuine, that the arrangement 
was not established and that the plaintiff never participated in the income from the 
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lands. They also found that patta was transferred for item 1 in the name of the 
second defendant in 1935 and that he set up an exclusive title under the settlement 
deed Exhibit D-3, dated 4th June, 1945. On those facts the learned District Munsif 
held that there was no evidence of ouster prior to 1935 and as the suit was filed 
within r2 years thereof, it was not barred by limitation. The Subordinate Judge 
on the other hand held that the assertion of an exclusive title involved in Exhibit 
D-2 was an ‘ overt act’ which showed that the enjoyment of the land by the second. 
defendant “ throughout since 1928 was exclusive and hostile to his co-sharers ” and. 
that the title of the plaintiff became accordingly extinguished. It is the correctness 
of this conclusion that is in question in the sqcond appeal. 


On behalf of the respondent it was strenuously contended that the question 
whether possession was adverse or not was one of fact and that the finding of the 
lower appellate court on that question was not liable to be disturbed in second. 
appeal. ‘This is too broad a statement of the position and is based on the assumption 
that the determination of a question of adverse possession involves only determi- 
nation of questions of fact. That, however, is not correct. In Lachmeswar Singh, 
a Manowar Hossein, dealing with this very question the Privy Council observed 
that 


“ the question whether possession is adverse or not is often one of simple fact, but it may also: 
be a conclusion of law, or a mixed question.” 


In that case the High Court had set aside the concurrent findings of the Courts. 
below on a question of adverse possession between co-owners and it was held that. 
as the question involved was the proper legal conclusions to be drawn from findings 
of fact, the High Court was at liberty to come to conclusions different from those 
of the Subordinate Judge on the point. In Satgur Prasad v. Raj Kishore Lal?, the 
question for decision was whether on the documentary evidence adverse possession 
had been established. The Courts in India had concurrently held that it had not 
been. In reversing this conclusion the Privy Council observed : 

“ It is with reluctance, that their Lordships differ from the concurrent opinions of the two courts. 

below on this point ; but it is one in reality of legal inference from documents and not of finding of 
fact, and their Lordships are unable to draw the inferences made by the Subordinate Judge and 
followed by the High Court.” 
In Balaram Guria v. Shyama Charan Mandal’, the point for determination was whether 
the title of the plaintiff to a share in the properties had been lost by adverse pos- 
session. of the defendant who was a co-owner of the plaintiff. The lower appellate: 
Court in reversal of the judgment of the District Munsiff had held that adverse 
possession had been established. In second appeal Mookerjee, C.J. and Fletcher, J., 
came to the conclusion that on the facts proved there was no ouster and that the- 
plaintiff’s title had not been extinguished, Then the respondent raised the objec- 
tion that the finding of the Subordinate Judge was one of fact and was binding in. 
second appeal. Repelling this contention Mookerjee, C.J., observed as follows : 

“ Tt has been contended on behalf of the respondents, as a last resort, that this is a matter with 

which we are not competent to deal in second appeal. It is plain, however, from the decision of 
the Judicial Committee in the case of Lachmeswar Singh v. Manowar Hossein1, that the question of 
adverse possession which we have to determine is a mixed question &f fact and law. In respect of 
the facts found by the lower appellate court, which is the final court competent to deal with facts, 
we are bound to accept them as conclusive. But when we are called upon to consider whether 
from the facts found an inference can fairly be drawn that the possession was adverse, it is a question 
of law which we are entitled to investigate. The facts found need not be questioned ; it is the 
soundness of the conclusion from them that is in question, and this is a matter of law.” 
Jogendra Nath Mukherjee v. Rajendra Nath Bhattacharjee* is another decision on the 
same point. Here again the respondent contended that the finding of the lower 
appellate Court on the question of adverse possession was binding on the High 
Court in second appeal as a finding of fact. In rejecting this contention the Court. 
observed : 


1. (1891) L.R. 19 LA. 48: LL.R. 19 Gal. IL.R. 42 All. 152 (P.C.). 
253 (P.C.). 3. (1920) 24 C.W.N. 1057. 
2, (1919) 38 M.L.J. 259: L.R. 46 LA. 197: 4. (1922) 26 C.W.N. 890. 
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‘* On behalf of the respondent, it is contended that the question of adverse possession is a question’ 
of fact and that the finding of the lower appellate Court on the point cannot be considered by this 
Court in second appeal. The question of adverse possession, however, is a mixed question of fact and 
law. The facts found by the Judge must of course be accepted, but the conclusion drawn from them,. 
namely, whether the possession was adverse or not, is a question of law and can be considered by 


this Court.” 

To the same effect are the decisionsin Dipnarain Rai v. Pundeo' and Nizamuddin v. 
Mangal Sen?. In Timiti Venkatacharlu v. Raja of Vizianagaram’, it was held by King, J., 
that 


“ The question whether certain admitted facts constitute an open assertion of title is a ques- 
tion of law ” , 

and that it was open to consideration in second appeal. These authorities form 

only one illustration of a wider rule that when the point for determination is one of 
proper inference of law on the facts found, that itself is a question of lw- In Nafar 

Chandra Pal Chowdhury v. Shukur Sheikh*, discussing the powers of interference by the 

High Court in second appeal, the Privy Council observed as follows : 


“ questions of law and of fact are sometimes difficult to disentangle. The proper legal effect 
-of a proved fact is essentially a question of law.” : 


‘The same question came up once again for consideration before the Privy Council 
in Dhanna Mal v. Moti Sagar®, ‘The High Court had reversed in second appeal the 
finding of the District Court that there was permanent tenancy. Rejecting the 
contention that it was not competent to the High Court to reverse this finding of 
fact Lord Blanesburgh observed as follows : 

* Now their Lordships would be last to seek to abridge the effect of sections 100 and ror of the 
‘Code of Civil Procedure or weaken the strict rule that on second appeal the appellate court is bound 
by the findings of fact of the court below. They are well aware, moreover, that questions of law and 
-of fact are often difficult to disentangle. It is clear, however, that the proper effect of a proved fact 
is a question of law, and the question whether a tenancy is permanent or precarious seem to them in 
.a case like the present, to be a legal inference from facts and not itself a question of fact.” 


It is on this principle that acquiescence was held to be riot a question of fact but one 
-of legal inference from facts (vide Beniram v. Kundanlal®). The question as to whether 
there was a division of status in a joint Hindu family has likewise been held to be a 
question of law open to consideration in second appeal ; vide Yella Papayya v. Yella 
Suryanarayana”, wherein Yahya Ali, J., observed as follows : 

“Itis well settled that when in the appraisement of facts and in the process of drawing an 
inference therefrom a legal principle has been or is to be applied, there isa question of law in- 
volved, As stated by the Privy Council as early as the decision in Ramgopal v. Shamskhaton®, the 


facts found need not be questioned but itis the soundness of the conclusions from them that is in 
question and that is a- matter of law.” . 


In Murugappa Chettiar v. Chengalvaraya Chettiar®, it was held that the question whether 
-on the facts proved a legal inference of fraud could be made was one of law for the 
purpose.of second appeal. The contention of the respondent that the finding of 
the lower appellate Court on a question of adverse possession is final and conclusive 
must, therefore, be overruled. Its findings on the factum of possession will of 
course be binding in second appeal. ‘But it is for this Court to come to its own 
conclusion whether on the facts found the possession was adverse or not. 


: The plea of adverse possession must now be considered on the merits. The 
Courts below have found that the second defendant was in exclusive possession and 
enjoyment of the land from 13th September, 1928, and that the plaintiff did not 
.at any time participate in the profits therefrom. These are findings of fact which 
have to be accepted and if the question had arisen between strangers, they would 
have sufficed to support a finding of adverse possession. But, where, as here, th 





1. (1946) I.L.R. 25 Pat. 412. 6. (1899) L.R. 26 LA. 58: LL.R. 21 All. 

2. ALR. 1949 All. 699. 496 (P.C.). 

3 (1942)2 M.L.J. 415. | FA 7. (1947) 1 M.L.J. 79. 

4. (1918) L.R. 45 LA. 183: LL.R. 46 Cal. 8. (1892) L.R. 1g LA. 228: LL.R. 20 Cal. 
189 (P.C.). . (P.C.). . 
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5+, (1927) 52 M-L.J. 663 : L.R. 54 LA. 178: . (1944) 2 M.L.J. 8. 
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‘parties stand in the relation of co-owners, different considerations arise. In law, 
the possession of one co-owner is the possession of all the co-owners. To consti- 
tute adverse possession, therefore, there must be something more than mere exclu- 
sive perception of profits. There must be an ouster. That is to say, there must be 
a denial of the rights of the co-owners over the property and that denial must be 
made to their knowledge. In Jttappan v. Manavikrama', Shephard, J., observed as 
follows :. i 

è : i 

“ There being no article especially applicable to the case of tenants-in-common, Article 144, 
which is appropriate to the case of a possession which was in the beginning lawful but has become 
.adverse, must be applied. Now, as between tenants4n-common, mere non-participation of the profits 
by the one tenant and exclusive occupation by the other is not sufficient to entitle the former to a 
-decree for joint possession or consequently to make a case of adverse possession (Watson and Company v. 
Ramchund Duti?. The party claiming to hold adversely must at least go on to prove that it was in 
‘denial of the other’s title that he excluded him from enjoyment of the property. According to the 


English: cases, there must be something amounting to ouster of the person against whom adverse 
‘possession is claimed (Culley v. Doe dem Taylerson®). 


‘Subramania Ayyar, J., stated: - 


“‘ Consequently, sole occupation by one tenant-in-common is prima facie not inconsistent with the 
aight of any other tenant-in-common. And in such cases there is no ouster or adverse possession 
until there has been a disclaimer by the assertion of a hostile title and notice thereof to the owner 
-either direct or to be inferred from notorious acts and circumstances ”. 

‘The latest decision on the subject is the one reported in Lakshminarasamma v. Rama 
Brahmam*, Discussing the question of adverse possession among co-owners this 
‘Court observed as follows : 


“ If then the first defendant and the plaintiff were in law co-owners, the question is whether there . 


is evidence of ouster or exclusion. As laid down in the leading case of Corea v. Appuhamy®, the possession 
-of the 1st defendant was ‘in law the possession of his co-owner the plaintiff. Possession is never consi- 
«dered adverse if it can be referred to a lawful title. Mere non-participation in the profits of the pro- 
petty by one co-owner and exclusive possession by the other will not be sufficient to constitute adverse 
„possession by the latter. To constitute ouster by a co-owner there must be open and unequivocal 
‘denial of the title of the other coparcener to the knowledge of the latter. Uninterrupted sole occu- 
‘pation of common property without more must be referred to the lawful title possessed by the joint 
-holder to use the joint estate and cannot be regarded as an assertion of right to hold it as separate .”” 


_ The question then is whether the defendants have proved any facts from which 
:an ouster can be inferred. In Ex. D. 3 the settlement deed executed by the second 
-defendant in favour of the first defendant, he does set up an exclusive title in himself. 
But that was on 4th June, 1945, and the suit was instituted on 25th July, 1946. 
Ex. D. 2 is the extract from the settlement register for the year 1935. That shows 
“that survey No. 585/B which stood registered in the name of Bulla Venkatasubba 
Reddi was transferred to Patta No. 529 which, as appears from the evidence of 
P.W. 4, is the patta of the second defendant. Bulla Venkatasubba Reddi was the 
person from whom Gopalu purchased this property and the patta, therefore, had 
not been transfetred in the name of Gopalu and there is no evidence that notice 
of the transfer of patta to the name of the second defendant was ever issued to the 
plaintiff or to the heirs of Gopalu. In view of the fact that the second defendant 
was also exclusively entitled to one acre and six cents in Survey No. 585/B it is 
difficult to hold that the transfer of patta in his name’is an ynequivocal assertion of a 
hostile title. Certainly there are no materials for holding that the plaintiff had 
knowledge of this. In this vew, it must be held that there was no ouster prior 
to the date of Ex. D. 3. : 


But even if Ex. D. 2 is to be regarded as amounting to an open denial of the 
title of the plaintiff made to his knowledge, as the Courts below were apparently 
inclined to think, even then there was no ouster for the statutory period as the suit 
was instituted within twelve years thereof. It is on this ground that the learned 
District Munsiff overruled. the plea of limitation. But the Subordinate Judge was 
prepared to treat the assertion of 1935 as an overt act of a hostile intention which 
must have existed from 13th September, 1928, and in that view he held that there 
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was ouster for the statutory period. But this view is clearly erroneous. If the law 
is and that is not and cannot be disputed—that there is ouster only when the assertion 
of a hostile title is made to the knowledge of the co-owner, then any secret and 
unpublished hostile intention of the co-tenant in possession cannot amount to 
ouster and cannot avail to start limitation against his co-tenants. As observed by 
Lord Macnaghten in Corea v. Appuhamy? : A 

“ His possession was in law the possession of his co-owners. It was not possible for him to put 


an end to that possession by any secret intention in his mind. Nothing short of. ouster or something 
equivalent to ouster could bring about that result.” 


In accordance with this principle, it has been held that when a hostile assertion is 
made such as will amount to ouster, the full statutory period must be reckoned from 
the date of such assertion. In Ayenessa Bibi v. Sheikh Isuf?, Jenkins, C.J., and 
Chatterjee, J., stated the law in these terms : f 

“ The law on the subject I take to be well settled, In order to establish adverse possession by one 
tenant-in-common against his co-tenants there must be exclusion or ouster and the possession subse- 
quent to that exclusion or ouster must’be for the statutory period . .--. . . Ido not read the 
judgment of the Subordinate Judge as satisfying both these conditions, that is to say, first of all, that 
there has been an exclusion, and secondly, that subsequently to that exclusion there has been an 
adverse possession for the statutory period of twelve years and upwards.” 


In Mubarak-un-nissa’ Bibi v. Muhammad Raza Khan?, where the question of adverse 
possession among Mohammedan co-héirs was in issue the Court observed : 
“ The defendants Nos. 1, 2, and 3, cannot therefore, be regarded as trespassers ; and on the 

principle laid down in Corea v. Appuhamy', no claim to adverse title can be set up by these defendants 
.- because among co-sharers the possession of one co-sharer cannot become adverse to another except 
where the co-sharer in possession has explicitly denied and repudiated the title of the others and has 
been in possession since then for more than 12 years.” ` 
There is, therefore, neither principle nor authority for the view taken by the lower 
Court that even though there was no open assertion. of a hostile title prior to the 
date of Ex. D. 2, that document could be relied on as proof of ouster from 1928. 


It was next contended that it was open to the Subordinate Judge to presume 
ouster from the continued non-participation of the plaintiff in the profits from the 
land and he having chosen to do'so, there was no error of law involved in his decision. 
Under what circumstances such a presumption can be made was laid down by 
Lord Denman, C.J., in a well-known passage in Culley v. Doet. He observed : 

“ But, where the claimant, tenant-in-common has not been in the participation of the rents and 
profits for a considerable length of time, and other circumstances concur, the judge will direct the 
jury to take into consideration whether they will presume that there has been an ouster.” 

It will be seen that before this presumption could be made, the co-tenant must 
have been in possession: for a considerable lerigth of time and other circumstances 
also must concur. Thus Doe v. Prosser® where this presumption was held permissible 
the exclusive enjoyment was for a period of 36 years. In Gangadhar v. Parashram® 
the period of exclusion was from 1857 to 1901 and in Venkata Rao v. Venkoba Row? 
“it was from 1867 to 1922. In all these cases, it may be noted, the action for pos- 
session was instituted not by the original co-owners, but, long after their life-time, 
by their representativese Thus in Doe v. Prosser®, Mary Taylor the original co- 
tenant did not herself institute any action. Long after her death it was a lessee from 
her representatives that sued in ejectment. In Gangadhar v. Parashram®, the claimants 
were the sons of the original co-tenants while on the other side, three generations had 
been in successive management of the properties without any claim or demand. 
In Venkata Rao v. Venkoba Row’, the litigation was among representatives of the third 
generation On either side. In Parma Pande v. Ram Sarup Pande*, which was the case 
most strongly relied on for the respondents, the suit was among representatives of 
the orignal co-owners. These cases do not mark any departure from the well-settled 


principle that to establish adverse possession against co-owners there must be a 
t 
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denial of their title to their knowledge and that it is not sufficient merely to prove 
non-participation by them in profits. When possession dates back to a time beyond 
living memory and it becomes impossible to prove by direct evidence that the original 
co-owners had knowledge of the denial of their title and the attendant circum- 
stances are in accord therewith a presumption of ouster can be made. In Doe v. 
Prosser, Ashhurst, J., put the matter thus : 


“ After šo long an acquiescence I think the jury were well warranted to presume anything in 
support of the defendant’s title, and they might presume, either an actual ouster or a conveyance.” 


The presumption is thus analogous to one ẹf a lost grant and is not to be applied 
when the transactions are recent and the primary. parties are alive. No case has 
been cited where the presumption has been drawn when the action was between the 
original co-owners and when period of non-participation was only 18 years. In 
Chandbhai Mahamadbhai Vora v. Hasanbhat Rahimioola Vora, where the non-partici- 
pation was for a period longer than in the present case the Court refused to draw 
this presumption and distinguished the case in Gangadhar v. Parashram*, on. the ground 
that the exclusion there was for g period of 50 years. i 


On a consideration of all the circumstances established in this: case I have 
come to the conclusion that the defendants have failed to establish ouster for the 
statutory period and that the plaintiff is entitled to a decree for partition and 
delivery of one-fourth share in item 1. The claim as regards items 2 and 3 will 
stand dismissed. The appeal will be allowed to this extent and the decree of the 
learned District Munsiff restored. ‘ 


. The parties will give and take proportionate costs throughout. No leave. 
K.C. © |1 Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao, 
Sri Pyda China Venkatramanna and another .. Appellants” 


0. 
Gummididala Gopala Rao Garu and another .. Respondents. 


Madras Estates Land Act (I of 1908), Sections 3 (15), 3 (16), 4 and 77-——Effect of amending Act (VIII 
of 1934) on the definition of ryot—Presumption with respect to land—Whether ryoti. 


In a suit for the recovery of rent under section 77 of*the Madras Estates Land Act, it was 
contended that (i) the finding in an earlier litigation between the predecessors of the parties, that 
the defendants’ possession was adverse to the’ plaintiffs and having continued for over 12 years without 
payment of rent the plaintiff’s claim was barred by limitation, would operate as res judicata, (ii) a rent- 
free grant in favour of the defendant must be presumed as he was for a long time keeping the land in. 
his possession without paying any rent to the landholder and (iii) the possession of the defendant for 
a continuous period of over 12 years even before the Act came into force excluded it from thé category 
of ryoti land, or at any rate should not be treated as forming part of the permanently settled estate. 


Held, (i) After the amendment of the Act by Act (VIII of 1934), which introduced an explana- 
tion to section 3 (15), the definition of a ryot, a person who is in continuous occupation of ryoti land 
for a period of 12 years, is deemed to be a ryot even if the occupation was adverse to the landholder. 
Therefore, if he became a-ryot by virtue of the explanation, his liabilityto pay rent in respect of the 
land in his possession is under section 4 of the Act. The defendant would have escaped liability 
because of the finding in the earlier litigation byt for the change in the law. (ii) A rent-free grant 
could not be presumed. as no such plea was raised in the earlier litigation and it was definitely found 
that his title was founded upon adverse possession and not on possession whose origin could not be 
traced. (iii) After the amendment in 1934, there exists only the broad division of ryoti land and private 
land and the suit land not being private land or falling within section 3 (16) of the Act must be deemed 
to be ryoti land. Further merely because the defendant kept the land without payment of rent it 
does not thereby cease to be a part of the permanently settled estate and it continues to be liable for 
the payment of peishkush along with the lands comprised in the estate. 


Appeals respectively against the decrees of the District Court of the East Godavari 
at Rajahmundry in Appeal Suits Nos. 26 and 27 of 1948, preferred respectively 
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against the decrees of the Court of the Deputy Collector of Peddapuram in Rent 
Suits, Nos. 55 of 1946 and 87 of 1943. 

P. Somasundaram for Appellants. 

D. Narasaraju and K. B. Krishnamurthi for Respondents. 

The Court delivered the following : 


JupcmEent.—These two second appeals arise out of suits instituted by the 
Jandholder under section 77 of the Madras Estates Land Act for recovery of rent 
from the defendants. The item of property in respect of which rent was claimed 
was in the occupation of the defendafits for a long time. There was an earlier 
litigation between the Zamindar and the tenants in respect of this land and other 
items in O. S. No. 49 0f 1906, on the file of the Peddapuram District Munsiff’s Court. 
In that-suit it was pleaded by the predecessors of the present defendants that this land 
was in their occupation for over the statutory period and that they were enjoying 
it without payment of rent to the Zamindar. The Zamindar attempted to claim 
this land in that suit as part ofa grant which he made to one Bhavayyammaraogaru.’ 
The finding was that this land was not included in the Zamindari jeroyti lands 
granted under the gift deed to Bavayyammaraogaru. It was also further found 
that there was no evidence to show that the defendants or any of them were let into 
possession of the lands either by Bhavayyamma or her agents on her behalf or even 
by the plaintiff in that action. ‘It: was, therefore, found that the defendants’ pos- 
session was adverse to the plaintiff and having continued for over 12 years without 
payment of rent to the landholder the plaintiff’s claim-was barred by limitation. 
This decision was affirmed on appeal. i : 


In the present suit the contention raised by the defendants was that the issue 
in the prior litigation would operate as res judicata and that he would be entitled to 
hold the land rent-free. The finding, no doubt, in that suit would operate as res 
judicata between the. parties and the case must, therefore, proceed on the footing 
that the occupation of the land by this defendant was unauthorised and that he was 
in continuous possession of the land without payment of rent to the landholder. 
But this finding is not sufficient to enable the defendant to escape from his liability 
to, pay rent to the landholder. Ifthe Madras Estates Land Act stood without any 
amendment in 1934, the defendant would have escaped from his liability because 
as the law then stood, he was not a ‘ ryot’ who held the land from the landholder 
for purposes of agriculture and therefore he could not be made liable to pay rent 
in respect of ryoti land in his occupation under section 4 of the Madras Estates 
Land Act. The position, however, was altered by the Amending Act of 1934, 
(Act VIII of 1934) which introduced an explanation to sub-clause 15 of section 3, 
* Definition of Ryot.” That explanation is: 

“ A person who has occupied ryoti land for a continuous period of 12 years will be deemed to 
be’ a ryot for all the purposes of this Act.” i 
Under this explanation a person who is in continuous possession of a ryoti land for a 
period of twelve years is deemed to be a ryot even if the occupation was adverse 
to the landholder. If he became a ryot by virtue of the explanation his liability . 
to pay rent in respect of the land in his possession is undoubted because section 4 
of the Act declares : 


** Subject to the provisions of the Act a landholder is entitled to collect rent in respect of all ryoti 


land in the occupation of a zyot,” (italics are mine). . ‘ 


The right, therefore, of the landholder to collect rent cannot be extinguished by 
non-payment of rent for a period of 12 years. It is a recurring right and so long as 
the ordinary period of limitation for the institution of a suit for recoveryeof rent 
for a particular year had not expired, he is entitled to recover the rent for that year 
from the ryot. The defendant, therefore, under the Act as now amended is liable 
to pay rent, to the landholder notwithstanding the finding in the earlier litigation 
that he was holding the land adversely to the landholder without payment of rent. 


It was contended by Mr. Narasaraju, learned counsel for the respondent, 
that I should presume a grant and that a rent-free grant in favour of the defendant 
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as the defendant was for a long time keeping the land in his possession without 
paying any rent to the landholder. This contention is intended to enable the 
defendant to invoke the provision in section 26 (3) of the Madras Estates Land 
Act but it is difficult to accept the position for the reason that in the earlier litigation 
no such plea was raised and it was definitely found that his title was founded upon 
advers¢ possession and not upon possession whose origin could not be traced. The 
further attempt of the learned counsel for the respondent was to. contend that the 
land in the possession of the defendant for a continuous period of over 12 years 
even before the Madras Estates Land Act. came into force excluded it from the 
category of “ ryoti land” or at any rate sHould not be treated as part of the per- 
manently settled estate. Both these contentions proceed, in my opinion, on the 
erroneous view of the provisions of the Act and the effect of the permanent settlement. 
The division of the lands under the Estates Land Act before the Amendment of 
1934 was broadly into private land and ryoti land. Ryoti land was again sub- 
divided into ryoti land which was old waste and which was not old waste. Under 
the present Act after the Amendment of 1934, the distinction between the ryoti 
land which was old waste and which was not old waste is abolished and there exists 
only the broad division’of ryoti land and private land. Section 3 (16) excludes 
from the category of ryoti land certain items of communal lands and lands granted 
on service tenure. The suit land not being private land and not being land falling 
within section 3 (16) of the Act must necessarily be deemed to be ryoti land and the 
presumption is also in favour of so holding. Merely because the defendant kept the 
land without payment of rent to the Zamindar it does not therefore cease to be part 
ofa permanently settled estate and it continues to be liable for payment of peishkush 
along with other lands comprised in the estate. It is not possible under law to 
exclude or to add to the Jand in a permanently settled estate by act of parties. The 
land, therefore, continues to be part of a permanently settled estate and is undoubtedly 
ryoti land. The defendant-who is in occupation of the land continuously for more 
than twelve years became a ryot, by virtue of explanation of section 3 (15) of the 
Act and therefore became liable to pay rent to the landholder under section 4 of 
the Act. The Courts below have not determined the rate of rent and therefore, 
it is not possible to grant a decree in favour of the plaintiff for rent. The suits must, 
therefore, be remanded to the trial Court for determination of other issues in the 
case. The Second Appeals are allowed. The decrees of the Courts below are 
vacated and the suits are remanded to the trial Court for fixing the rate of rent. 
The appellant is entitled to his costs throughout and the further costs will be provided 
for by the trial Court. No leave. 


V.P.S. — Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. « 


PRESENT :—Mnr. Justice PANCHAPAKESA AYYAR. 
Roddam Bhagyalakshmamma ‘and another .. Appellants* 
U. 
Sriram Kamalamma and: another ° «. Respondents. 


Evidence Act (I of 1872), section g2—Applicability—Agreement for sale and payment of advances—Subse- 
quent sale deed reciting only amount of balance due as consideration.—Payment of advances disputed and suit for 
recovery of difference—Proof of real consideration agreed to—If barred by section 92—Suit if barred as opposed 
to public policy. f 

K owned the suit house and L wanted to buy that house. K acted through her'husband A and L 
acted through her husband B. A and B entered into an agreement under which B on behalf of his 
wife L agreed to purchase the suit house from K for Rs. 2,625 and paid Rs. 350 as advance at once, 
thus’ leaving a balance of Rs. 2,275 to be paid. According to B, he paid Rs. 1,275 out of this Rs. 2,275 
to'å because A insisted that, before the sale deed of the house could be executed by’ K in favour of L, 
this sum of Rs. 1,275,representing the costs of improvement and repairs executed to the house by him, 
should be paid. It was alleged by L and B that after this amount was paid the sale deed was executéd 
by K for the balance of Rs. 1,000. K, not having received the difference of Rs. 1,275 filed a suit 
against L and B for recovering that amount with subsequent interest and costs. A was joined as second 
plaintiff in the-suit. In the circumstances : 





*'A.A.O. No. 100 of 1951. 17th March, 1953. 
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Held: Section 92 of the Evidence Act would not apply and bar the plaintiffs proving that the 
consideration was Rs. 2,625 especially where it was evidenced by a prior written agreement for sale. 
Though only Rs. 1,000, the balance still due, is put as the consideration in the sale deed itself public 
policy cannot be invoked to defeat a suit like the instant case. 

Appeal against the order of the Subordinate Judge of Bellary dated the 6th 
December, 1950 and made in A. S. No. 44 of 1950, preferred against the decree of 
the Court of the District Munsiff of Bellary in O. S. No. 124 of 1948. s 

B. V. Ramanarasu for Appellants. 

D. Ramaswami Aiyangar and P. R. Varadarajan for Respondents. 


' The Court delivered the following 

Jupement.—This is rather an interesting case raising the question of the 
applicability of section 92 of the Indian Evidence Act, in a peculiar set of circum- 
stances which so far as I know has not come up for decision before this High Court 
till now. 

One Kamalamma, the first plaintiff in O. S. No. 124 of 1948, on the file of the 
District Munsiff, Bellary, owned the suit house. The first defendant, Bhagya-’ 
lakshmamma, related to her closely, wanted to buy that house. Kamalamma’s 
husband is a Sub-Inspector of police called Anantha Setty. He has been impleaded 
as the second plaintiff in the,suit later on. As is usual in India, Kamalamma acted 
through her husbnad,, Anantha Setty, and Bhagyalakshmamma acted through 
her husband, Satyanarayana Gupta. These two men entered into an agreement 
Ex. A. 1 dated roth January, 1948, under which the second defendant obviously 
on behalf of the first defendant, agreed to purchase the suit house from the first 
plaintiff for Rs. 2,625 and paid Rs. 350 as advance at once, thus leaving a balance 
of Rs. 2,275 to be paid. According to him, he paid Rs. 1,275 out of this Rs. 2,275, 
to the second plaintiff because the second plaintiff insisted that, before the sale 
deed of the house could be executed by the first plaintiff in the first defendants’ 
favour, this sum of Rs. 1,275 representing the costs of improvement and repairs 
executed to the house by him, should be paid. After this amount was paid, according 
to the,defendants, the sale deed, Ex. A. 2 was executed by the first plaintiff in favour 
of the first defendant, for the balance of Rs. 1,000. The first plaintiff, not having 
herself received the difference of Rs. 1,275 filed this suit-against both the defendants 
for recovering that amount with subsequent interest and costs. 


The defendants raised various contentions, including the payment of Rs. 1,275 
to the end plaintiff, thus leaving not a pie out of Rs. 2,625 under Ex. A. 1, unpaid. - 
The learned District Munsiff framed the following issues. 


4r. Is the plaintiff entitled to plead that the price fixed was more than Rs, 1,000? 

2.* Is the suit opposed to’ Stamp and Registration Acts, and is the plaintiff 
entitled to plead her fraud? 

3. What was the agreed amount for the sale ; was it paid in full? 

4. Are defendants entitled to costs under section 35-A, Civil Procedure Code ? 

5. To what relief, : i 


e 

On issues 1 and 2, which he tried as preliminary issues, he held that the suit. 
‘prayer was opposed to public policy and, that no oral evidence could be allowed, or 
even the agreement for the sale of the house for Rs. 2,625 allowed to be proved, 
because of section 92 of the Indian Evidence Act. In that view, he did not give any 
finding regarding the defendant’s contentions that the whole of the agreed amount 
of Rs. 2,625 under Ex. A.1 had been paid in full, or give any finding on the issue as to 
whether „the defendants were entitled to compensatory costs under section 35-A, 
Civil Procedure Code. He dismissed the suit with ordinary costs. 


In appeal, the learned Subordinate-Judge held that section ge of the Evidence 
Act would not apply to the second plaintiff who was not a party to the sale deed. or 
a representative of a party to it, under the ruling in Mayan v. Mammad Kunhi1, 


1. (1949) 1 M.L.J. 295. 


Ig ’ BHAGYALAKSHMAMMA U. KAMALAMMA (Panchapakesa Ayyar, J) 251 


therefore remanded the suit to the trial Court for fresh disposal, after allowing both 
parties to adduce further evidence and directed the costs of the appeal to abide the 
result, and refunded the. stamp duty paid on the memorandum of appeal. The 
-defendants have filed this civil miscellaneous appeal against the judgment and 
decree of the learned Subordinate Judge. 


Ishave absolutely no doubt in agreeing with the learned Subordinate Judge’s 
view that section 92 of the Indian Evidence Act will have no application to the 
second plaintiff in the facts of the case. Indeed, I go further and hold that even the 
Ist plaintiff is not estopped under section 92. This i is not a case where the plaint 
and written statement went on the basis that Rs. 1,000 was the agreed price (and 
full consideration) for the suit house. The agreement for Rs. 2,625, Ex. A. 1 was 
not seriously disputed even by the defendants, their contention being that Rs. 350 
were paid immediately after the agreement and a sum of Rs. 1,275 was paid to the 
second plaintiff shortly therefater, and before registration of the sale deed, and 
, the balance of Rs. 1,000 was paid before the Registrar under the sale deed Ex, A.2 
and that not a pie therefore, remained out of the sum of Rs. 2,625 to be paid under 
Ex. A. 1. It may be that the Government lost some stamp duty by the agreed 
price of Rs. 2,625 not being recited in the sale deed Ex. A. 2. But I cannot call it 
strictly a fraud; it will only be “ unworthy conduct” not amounting to fraud. 
` The defendants’ case is that the 1st and 2nd plaintiffs had together received Rs. 1,625 
under Ex. A. `r and had to'receive only Rs. 1,000 more. In such cases, in the country- 
side, the vendor, who loses nothing by it, puts only the balance still due as the 
consideration for the sale deed, and executes the sale deed, leaving the Government 
in the lurch regarding the stamp duty on.the amount already paid before the 
execution of the sale deed. I do not think that public policy can be invoked to 
defeat a suit like this, though I do not give any opinion as to whether the practice 
‘is strictly legal and whether the Government cannot take suitable steps to prevent 
. such practices either’ by amending the Stamp Act or by any other appropriate 
means. 


Coming to section 92 of the Indian Evidence Act, I do not see how it can be 
applied to a case like this, where the parties did not want to dispute the fact of the 
recital of Rs. 1,000 as the consideration still due under the sale deed and where 
they only omitted to mention the prior payments under Ex. A.1. Besides, Ex. A. 1, 
is a written agreement and not an “ oral agreement ” excluded under section 92. 


Even Mr. Ramanarasu, for the defendants, admitted that Rs. 350, paid under 

the agreement Ex. A. 1 to the first plaintiff, represented part of the consideration 

. for the suit house and was not included in the sum of Rs. 1,000 recited in the sale 
deed and paid before the Sub-Registrar. So the defendants have to prove strictly 

that they paid Rs. 1,275 to the second plaintiff on behalf of the first plaintiff, or 

independently, and thus prove their story in the written statement to be true, 
instead of taking shelter under section 92 of Indian Evidence Act, which will, in 

my opinion, not apply to the facts of this case. Of course, Mr. Ramanarasu is 

right when he says that the first plaintiff should not only prove that Rs. 1,275 was 

not paid to the second plaintiff as alleged in the written Statement, but that she is 

-entitled to that amount, and not her husband, the second plaintiff, and that she is 

also entitled to a vendor's lien in respect of that amount. But all that can be proved 

‘by appropriate issues at the fresh hearing. The trial Court will also be free to 

frame any other proper and necessary issue at the request of either party. In cases 

like this, where definite allegations of fact are made, and are disputed, and where 
section 92 of the Indian Evidence Act will not apply it will, in my opinion, not be 

conducive to justice, if instead of making the parties to prove their allegations and 

get at the real truth, the parties are allowed to invoke the extended shadow of sec- 

tion 92 of the Indian Evidence Act (by relying on analogy) and take refuge in that 

shadow. Of course, Mr. Ramanarasu is right in stating that the second plaintiff 
-did not state specifically that Rs. 1,275 out of Rs. 2,625 agreed to be. paid under 

Ex. A. 1 and-alleged to have been paid to the second plaintiff by the defendants 
“was not really paid but that is more or less implicit in the filing of the suit and will 
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therefore only be a reason for disallowing the plaintiffs their costs in the appeal.. 
The remand was amply justified in the circumstances and will be valid under the 
ruling in Ghuznavi v. Allahabad Bank, Ltd.1 This Civil miscellaneous appeal 
deserves to be and is hereby dismissed, but, in the peculiar circumstances, without. 
costs. an 


KS. . en Appeal dismissed .. 
[THE SUPREME COURT OF INDIA.] 
(Civil Appellate Jurisdiction). 
Present :-—Merurcuanp Mauajan, B. K. MUKHERJEA, GHULAM HASAN AND- 


N. H. Buacwart, JJ. è 
Cheruvu Nageswdraswami an .. Appellant* 

j . 
Sri Rajah Vadrevu Viswasundara Rao Bahadur and others .. ` Respondents. 


Provincial Insolvency Act (V of 1920), section 28-A——Scope and effect—Insoluency of Hindu father—Power- 
of sale of sons’ shares vests in Official Receiver—Right of purchaser to relief under Madras Agriculturists’ Relief 
Act (IV of 1938)—Conditions necessary for. 


The power of a Hindu father to alienate the interest of his sons in the mortgaged properties for 
satisfaction of his antecedent debts, (viz., the equity .of redemption) passed to the Receiver on the 
father’s insolvency as “ property” and consequently on a sale by the Receiver the interest of the sons. 
did vest in the purchaser who alone must be held competent to exercise the right of redemption. 
Section 28-A of the Provincial Insolvency Act as amended in 1948 has been expressly made retros- 
pective. i , 

Where the purchaser of the equity of redemption (in 1939) has nọt attempted to prove that the 
debt was due from an agriculturist on 22nd March, 1938, he must be deemed to have failed to show 
that there was in existence a debt payable by an agzriculturist on the relevant date to entitle him to 
relief under Madras Act IV of 1938. : 

On appeal from the Judgment and Decree of the High Court of Madras dated,, , 
18th April; 1945,1 in Appeals Nos? 56 and 192 of 1941, reversing in part the Decree 
of: the Court of the Subordinate Judge of Masulipatam in Original Suit No. 29 of” 
1937. l l | l 

B. Somayya, Senior Advocate (C. Mallikarjuna Rao, Advocate, with him) for 
Appellant. . 

_ &. Rajah -Aiyar, Senior Advocate (R. Ganapathy Iyer, Advocate, with him) for- 
Respondent No. 1. ; ' 
Respondent No. r0 appeared in person on 5th day of May, 1953. 


.The Judgment of the Court was delivered by 

Mukherjea, 7.—The appellant before us is the sixth defendant in a suit, com- 
menced by the plaintiff-respondent in the Court of the Subordinate Judge at Masuli- 
patam (being Original Suit No. ‘29 of 1937) for recovery of a sum of Rs. 99,653 
annas odd by enforcement of a simple mortgage bond. The mortgage bond 
isdated 28th September, 1930, and it was executed by defendant No. 1 for himself ` 
and as guardian of his tyo minor sons—defendants 2 and 3—all of whom consti- 
tuted together a joint Hindu family at that time. The plaintiff mortgagee hap- 
pens to be the son-in-law of defendant No. 1 and at the time of the execution of the 
mortgage the first defendant was indebted to a large number of persons including 
the mortgagee himself, and being hard pressed by his creditors requested the plaintiff 
to lend him a sum of Rs. 1,25,000 on the hypothecation of the properties in suit, 
to enable him to tide over his difficulties and discharge his debts. The total consi- 
deration of Rs. 1,25,000 as stated in the deed is made up of the following items :— 


(1) Rs. 13,065, which was the amount due on a promissory note executed in. 
favour of the plaintiff by the first defendant on the 17th January, 1928. 


- ; 1. (1917) LL.R. 44 Cal. 929,(F.B.}. : `- 
* Civil Appeal No. 76 of 1950. 18th May, 1953. 
1. (1946) 2 M.L.J. 72. 
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(2) Rs, 13,285 due under another promissory note dated 18th August, 1930, 
executed by defendant No. 1 in favour of the wife of the plaintiff and later on trans- 
ferfed by her to the plaintiff on 28th, September, 1930. 

(3) Rs. 25,000 paid by the plaintiff by endorsing in favour of defendant No.. 1,. 
a cheque for that amount drawn in his name by the Co-operative Central Bank,. 
Ramachandrapuram on the Central Urban Bank, Madras. . 


(4) Rs. 937-8-0, the amount paid in cash by plaintiff to defendant No. 1 for 
purchasing stamps for the mortgage document. 

_ (5) Rs. 72,712-8-0, the amount of futare advances which the plaintiff promised 
to make from time to time to defendant No. 1 according to his convenience. 


The money lent was to carry interest at 74 per cent. simple, per annum and the 
due date of payment of the principal money was goth September, 1933. The interest 
would, however, have to’ be paid annually on the goth of September, every year, 
in default of which the whole of the principal and interest in arrears would become 
repayable immediately with interest at 9 per cent. compound per annum with yearly 
rests. It was expressly stated in the mortgage-deed that if the mortgagee was unable 
to advance the entire amount of Rs. 1,25,000, the terms set out above would apply 
to the amount actually advanced. It appears that after the execution of the 
mortgage bond a sum of Rs. 3,000 only was paid by the mortgagee to defendant 
No. 1 on 5th of November, 1930. In the plaint, which was filed by the plaintiff 
on the 15th September, 1937, the total claim was laid at Rs. 99,653 annas odd, out 
of which Rs. 55,287 annas odd constituted the principal money as stated above 
and the rest was claimed as interest calculated at the rate of 9 per cent. per annum 
compound with yearly rests. 


Besides the original mortgagors, who were defendants Nos. 1 to 3 in the suit, 
there were three other persons impleaded as parties defendants. Defendant No. 4 
was the Receiver in insolvency in-whom the entire estate of-the defendant No. 1 
vested by reason of his being adjudged a bankrupt by an order of the District Judge 
of Kistna dated the 18th January, 1932, in Insolvency Proceeding No. 20 of 1931, 
started at the instance of another creditor of the first defendant. Defendant No. 5 
was a lessee in respect of the mortgaged properties under defendant No. 4, while 
the sixth defendant was the purchaser of ail the mortgaged properties from the 
Receiver in insolvéncy. The Receiver, it seems, had put up all the suit properties. 
to sale subject to the mortgage, on 19th April, 1937, and they were knocked down - 
. to defendant No. 6 for the price of Rs. 1,340. A registtred deed of sale was exe- 
cuted by the Receiver in favour of the purchaser on goth January, 1939. 


„The defendants 1 to 3 ‘did neither appear nor contest the suit. Defendant 
No. 4 appeared in person but disclaimed any interest in the suit properties. The 
defendant-No. 5 contended that he was a lessee under defendant No. 4 for one year 
only and was not a necessary party to the suit at all. The suit was really contested 
by defendant No. 6, the purchaser at the Receiver’s sale. The defence taken 
by defendant No. 6 in his written statement was substantially of a two-fold character. 
It was ‘pleaded in the first place that the bond in suit was a collusive document 
not supported by any consideration and was executed by defendant No. 1 in favour 
of his own son-in-law, with a view to shield his properties from the reach of his. 
creditors. The other contention put forward was that the interest: claimed was 
penal and usurious. After the passing of the Madras Agriculturists: Relief Act 
in March, 1938, this defendant filed an additional written statement, with the 
permission of the Court, in which he raised the plea that as an agriculturist he was 
entitled to the reliefs provided in that Act and that the mortgage debt should be 
scaled down in accordance with the provisions of the same. 


The trial Judge ‘by his judgment dated the 2gth July, 1940, decreed the suit 
in part. ‚It was held that the mortgage bond was not a collusive document exe- 
cuted with the intention of defrayding the creditors of the mortgagor; it was a 
genuine transaction and was supported by consideration. On the other point, the 
Court held that defendant No. 6 was an agriculturist and was entitled to claim. 


_3? 
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‘the reliefs under Madras Act IV of 1938. After deducting all outstanding interest 
‘which stood discharged under section 8 (1) of the Agriculturists’ Relief Act, the 
principal money due to the creditor on that date was found by the'trial Court to-be 
Rs. 42,870 annasodd. This figurg was arrived at by taking only the original amounts 
actually advanced on the two promissory notes mentioned above and further, 
. deducting from them, the payments made by the debtor towards the satisfaction 
of the’principals in each. Thus a preliminary decree was made in favour of the. 


plaintiff entitling him to recover a sum of Rs. 42,870-4. together with interest . - 


at 64 % per annum from 1st October, 1937, to 1st'November, 1940, the date fixed 
for payment under the preliminary de@ree. In default, the whole amount was 
to carry.interest at 6 % per annum. It may be mentioned here that the Subordi- 
nate Judge in deciding issue No. 3 held expressly that the provision relating to 
payment of compound interest at an enhanced rate in default of payment of the 
stipulated interest on the due dates was in the nature of a penalty and should be 
relieved against ; but as the Court scaled down the interest under Madras Act IV of 
1938, it became unnecessary to consider in what manner this relief should be granted 
under section 74 of the Indian Contract Act. : 


. Against this decision, two appeals were taken to the High Court of Madras, 
one by the plaintiff and the other by defendant No. 6. The plaintiff in his appeal 
(being Appeal No. 56 of 1941) assailed that part of the judgment of the Subordi- 
nate Judge which gave the defendant No. 6 relief under the Madras Agriculturists’ 
Relief Act; while the appeal of the sixth defendant (being Appeai No. 192 of 1941) 
attacked the very foundation of the mortgage decree on the ground that the mort- 
gage being a collusive and fraudulent transaction, the plaintiff’s suit should have 
been dismissed in toto. The defendants 2 and 3, although they remained ex parte 
during the trial in the first Court, filed, in forma pauperis, a memorandum of cross- 
objection challenging the decree of the Subordinate Judge ‘on the ground that 
as their interest in the mortgaged properties did not pass to the defendant No. 6 
by virtue of the Receiver’s sale, their right of redemption remained intact and 
ought to have been declared by the trial Judge.. 


Both these appeals as well as the cross-objection were heard together by a 
Division Bench of the High Court and they were disposed of by one and the same 
judgment dated the 18th of April, 1945. . . 

The High Court affirmed the finding of the trial Judge that the bond in suit 
was supported by consideration to the extent of Rs. 55,287-8 as alleged in the plaint 
and that it was a valid and bona fide transaction. The learned Judges held, differing 
from the trial Court, that the defendant No. 6 was not entitled to claim any relief 
under the provisions of the Madras Agriculturist’ Relief Act, and that in any event 
the Court below was not right in reducing the amount of the principal money from 
Rs. 55,287-8 to Rs. 42,870, there being no renewal of a prior debt so far as defend- 
ant No. 6 was concerned. The Court agreed in holding that the provision relating 
to payment of enhanced interest in case of default amounted to a penalty and 
reduced the rate of interest from 9 % compound to 74 % compound with yearly 
rests. Lastly, the High Gourt allowed the cross-objections of defendants 2 and 3, 
being of opinion that their interest in the mortgaged properties could not vest in 
the Receiver on the insolvency of their father and that the defendant No. 6 could not’ 
acquire the same by virtue of his purchase from the Receiver. The defendants Nos. 2 
and 3 were, therefore, allowed the right to redeem the mortgaged properties along 
with defendant No. 6. The result was that the plaintiff was given a decree for a 
sum of Rs. 55,287-8, with interest at 74 % compound with yearly rests up to the date 
of redemption and subsequent interest was allowed at the rate of 6 % per annum. 
Interest was to be calculated from-28th September, 1930, on Rs. 52,287-8 and 
from 5th November, 1930, on the amount of Rs. 3,000. Against this decree, the 
‘defendant No. 6 obtained leave to appeal to the Privy Council and because of the 
abolition of the jurisdiction of the Privy Council, the appeal has comé before us. 


Mr. Somayya, who appeared in support of the appeal, did not press before us 
the contention raised on behalf of his client in the Courts below that the mort- 
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‘gage was a fraudulent transaction or was void for want of consideration. He assailed 
‘the propriety of the judgment of the High Court substantially on three points. His 
first contention is, that the decision of the High Court allowing a right of redemp- 
tion to defendants 2 and 3 cannot stand in view of the amendment introduced by 
wthe Provincial Insolvency Amendment Act, 1948, which has been expressly made 
retrospective. The second point taken by the learned counsel is that the defen- 
-dant No. 6 should haye been given relief under the Madras Agriculturists’ Relief 
Act and the debt should have been scaled down in accordance with the provisions 
‘thereof. It is said that the defendant No. 6 was an agriculturist himself and even 
if he was not, the relief under Madras Act IV of 1938 was still available to him by 
‘reason of the original mortgagors being agriculturists. The third and the last 
point urged is that-in any event having regard to the finding arrived at by the 
High Court that the stipulation to pay compound interest at an enhanced rate was 
.a penalty, adequate relief should have been granted against it and no compound 
‘interest should have been allowed at all. 


The first point raised by the learned counsel, in our opinion, is well-founded 
.and must succeed. There was some difference of judicial opinion as to whether the 
[powers of a father under the Mitakshara Law to alienate the joint family property 
including the interest of his sons in the same for discharge of an antecedent debt 
not contracted for illegal or immoral purposes vests in the Receiver on the adjudi- 
-cation of the father as an insolvent. Under the Presidency Towns Insolvency Act, 
this power was held to vest in the Official Assignee under section 52 (2) of the 
Act, Sat Narain v. Sri Kishen Dast., As regards cases governed by Provincia 
Insolvency Act, it was held by a Full Bench of the Madras High Court that the 
father’s power to dispose of his son’s interest in the joint family property for 
satisfaction of his untainted debts was not “ property” within the meaning of 
section 28 (2) (d) of the Provincial Insolvency Act, .Ramasastrulu v. Balkrishna 
Rao? ; while a contrary view was taken by a Full Bench of.the Patna High Court. 

(Vide Bishwanath v. Official Receiver?.) The conflict has now been set at rest by 
ithe enactment of section 28-A in the Provincial Insolvency Amendment Act of 
1948 which came into force on the 12th April, 1948. The new section reads as 
follows : : 

“ The property of the insolvent shall comprise and shall always be deemed to have comprised 
.also the capacity to exercise and to take proceedings for exercising all such powers in or over or in 


respect of property as might have been exercised by the insolvent for his own benefit at the com- 
mencement of his insolvency or before his discharge.” 


‘The language of the section indicates that its operation has been expressly made 
retrospective. The result, therefore, is that the power of the defendant No.1 to 
.alienate the interest of his sons, the defendants 2 and 3, in the mortgaged proper- 
ties for satisfaction of his antecedent debts, did pass to the Receiver as ‘ property ’ 
“within the meaning of the Provincial Insolvency Act and consequently on a sale 
by the Receiver the interest of defendants 2 and 3 did vest in the sixth defendant 
and he alone must be held competent to exercise the right of redemption. 


The second point urged by Mr. Somayya raises the question as to whether 
athe appellant could claim relief under the Madras Agriculturists’ Relief Act. 
The High Court decided this point against the appellant firstly on the ground that 
ithe appellant was not a debtor at the date of the commencement of the Act, he 
having acquired no interest in the equity of redemption at that time. ‘The other 
reason. given is that the defendant No. 6 was not an agriculturist within the meaning 
of the Agriculturists’ Relief Act and although he was possessed of agricultural 
lands and hence prima facie came within the definition of an ‘ agriculturist’ as given 
in section 2 (ii) of the Act, he was excluded from the definition by the operation 
«of proviso (D) attached to the sub-section. 


> 
* 1. (1936) 71 M.L.J. 812: L.R. 63 I.A. 384: 83 (F.B.). i 

LL.R. 17 Lah. 644 (P.C.). 3- (1936) LL.R. 16 Pat. 6o (F.B.). 
2. (1942) 2 M.L.J. 457: I.L.R. (1943) Mad. - ; 5 
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So far as the first ground is concerned, section 7 of the Agriculturists’ Relief” 
Act expressly lays down that “ all debts payable by an agriculturist at the com- 
mencement of this Act, shall be scaled down in-accordance with the provisions of 
this chapter.” The essential pre-requisite to the application of the provisions 
of the chapter, therefore, is the existence of a debt payable by an agriculturist on . 
the date when the Act commenced, that is to say, on the 22nd Magch, 1938. „The 
learned Judges of the High Court were certainly right in, saying that the sixth 
defendant was not a debtor on that date, as he did not become the owner of the 
equity of redemption till the goth of January, 1939, when the deed of sale was 
executed in his favour by the Receiver*®in insolvency. But this by itself is not 
sufficient to disentitle the appellant to the privileges of the Agriculturists’ Relief 
Act. It is not necessary that the applicant for relief himself-should be liable for 


‘the debt on the date that the Act came into force. The right to claim-relief as is 


well settled by decisions (vide Perianna v. Sellappa!) of the Madras High Court is 
not confined to the person who originally contracted the debt, but is available to 
his legal representatives and assigns as well ; nor is it necessary that the applicant © 
should be personally liable, for the debt. The liability of a purchaser of 
the equity of redemption to pay the mortgage debt undoubtedly arises on the 
date of his purchase ; but the debt itself which has its origin ih the mortgage bond 
did exist from before his purchase, and if it was payable by an agriculturist at the 
relevant date, the purchaser could certainly claim the privileges of the Act if he 
himself was an agriculturist at thé date of his application. The material question, 
therefore, is whether the mortgage debt was payable by’an agricultufist on 22nd 
March, 1938? The appellant argues that it was payable by the mortgagors and 
they were certainly agriculturists. We. do not think that there is warrant for- 
any such assumption on the materials as they exist on the record. The only issue 
before the trial Judge was, as to whether defendant No. 6 was an agriculturist. 
There was neither any question raised nor any evidence adduced as to whether: 
defendants Nos. 1 to 3 were agriculturists as well. In fact, this aspect of the case 
was not adverted to by the trial Judge at all. Before the High Court it was argued 
on. behalf of defendant No. 6 that even if he was not, an agriculturist himself, yet 
if the defendants 2 and 3 were given relief as agriculturists, that would enure for his 
benefit as well and accordingly he invited the Court to go into the question and 
hold that the original mortgagors were agriculturists. This the learned Judges. ` 
refused to do and dismissed this part of the claim of defendant No. 6 with these 
remarks : 

“ In the present case, the mortgagors have not claimed such a benefit, nor have they adduced 
any evidence to show that they are agriculturists. We therefore cannot accede to the request of the sixth 
defendant that the right of the mortgagors to relief should be investigated merely with the object of 
giving an accidental relief to the non-agriculturist purchaser.” 

As the point was not investigated at all, it is not possible for us to hold that the- 
debt was payable by an agriculturist on the relevant date. It may be that the 
mortgaged properties. were agricultural lands but it is not known — whether the 
mortgagor did possess other estates which might bring them within the purview of’ 
any of the provisos att@ched to the definition. In these circumstances, the 
appellant must be deemed to have failed to show that there was in existence a debt 
payable by an agriculturist on 22nd March, 1938. i 


The High Court has held further that the defendant No. 6 was not an agri- 
culturist because he was the purchaser of certain villages at a Court sale in respect 
of~which Peishkush exceeding Rs. 500 was payable. Consequently, he became 
*lanJ-holder of an estate ° under the Madras Estates Land Act and could not claim. 
to be an agriculturist as laid down in ‘the proviso (D) to section-2 (ii) of the Act. 
Mr. Somayya lays stress upon the fact that this purchase on the part of his client was. 
merely as a benamidar for defendant No. 5 as has been held by both the Courts. 
below and consequently the proviso did not affect him at all. This is a debatable - 
point upon which the judicial opinion of the Madras High Court itself does not- 
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seem to be quite uniform. ‘A’ distinction can certainly be drawn between the 
rights of a person in his own individual or personal capacity and those which he 
-exercises on behalf of another. On the other hand, if'we look to the definition of 
“ Jand-holder ” as given in section 3 (5) of the Madras Estates Land Act, it may be 
argued that a benamidar of an estate, who is entitled to collect rents and is at 
least, the titular owner of the estate could come within the description. Having 
regard to the view taken by us that section 7 of the Agriculturists’ Relief Act is 
not applicable on the facts of the present case, this question does not really become 
-material and it is not necessary for us to express any final opinion upon it. For the 
identical reason section 8 (1) of the Act*cannot also be invoked in favour of the 
cappellant. It may further be mentioned that Mr. Somayya in the course of his 
.arguments made it plain that he would not press for relief under the Agriculturists’ 

Relief Act if the high rate of interest allowed by the High Court was substantially 
‘reduced. 


This takes us to the third point and we think that the stipulation as to pay- 
‘ment of compound interest in case of default, being held to be a penalty by both 
the Courts below, the High Court should not have allowed interest at the rate 
of 74% compound with yearly rests. The High Court seems to have been misled by 
@ statement occurring in the judgment of the trial Judge that the original rate of 
interest was 74% compound with yearly rests. This is not true and as a matter of 
‘fact, the original agreement was to pay interest at 74% simple. We consider it 
‘proper that the mortgage money payable to the plaintiff should carry interest at 
the rate of 73% simple up to the expiry of the period of redemption which we 
fix at six months from this date. 


The result, therefore, is that we allow the appeal in ‘part and modify the 
judgment of the High Court. A preliminary decree should be drawn up in favour 
of the plaintiff against defendant No. 6 alone for a sum of Rs. 55,287 annas odd 


, which will carry interest at 74% simple per annum. Interest will be calculated 


‘on Rs. 52, 287 on and from the date of the mortgage, while on the balance of 
Rs. 3,000 interest will run from 5th November, 1930. We make no order as to 
costs of this Court or of the High Court. The plaintiff will have his costs of the 
trial Court. 


Agent for Appellant: M. S. K. Atyangar. 
Agent for Respondent No. 1: Ganpat Rai. 
GR/KS. 0 > — Appeal allowed in part. 
` [THE SUPREME COURT OF INDIA] 
(Original: Jurisdiction.) 
ee tM. ea Sasrri, Chief “Justice, B. K. MUKHERJEA, 5S. R. Das, 


‘Guutam Hasan anD N. H. Buacwati, JJ. 

Nain Sukh Das and others .. Petitioners* 
v. . e 

‘The State of U. P. and others .. Respondents. 


` Constitution of India (1950), Articles 15 (1) and 14-—Elections on basis of separate electorates for members 


of different communities—If offends against Article 15 (1)—Remedy of voters—Article 32—Scope of remedy under, 


‘Any law providing for elections on basis of separate electorates for members of different religious 
‘communities offends against Article 15 (1) of the Constitution., The constitutional mandate to the 
State contained in that Article not to discriminate against any citizen on the ground inter alia, of 
religion clearly extends to political as well as to other rights, and any election held after the Consti- 
tution in pursuance of such a law subject to clause (¢) must be held void as being repugnant to the 
‘Constitution. ` 


- But where an election has- already been held relief cannot be claimed under Article 32 of the 
‘Constitution. The scope of the remedy under Article 32 is clearly narrower than that under Article 226 
in that it is restricted solely to enforcement of fundamental rights conferred by Part III of the Consti- 


A 


tution. Any right, for instance, which petitioners:may have as rate-payers in a Municipality to a 
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` insist that the Board should be legally constituted and the members who are not properly elected or 
nominated members, should not be permitted to take part in the proceedings of the Board, is outside 
the purview of Article 32, as such right, even if it exists, is not a fundamental right conferred by 
Part III of the Constitution. 

Where the petitioners have not actually sought to assert their rights by taking appropriate pro 
ceedings to have the bar removed and the election conducted in accordance with thé Constitution- 
they cannot claim relief under Article 32 as there is no question of enforcing their fUndamentalrights 
under Article 15 (1) or Article 14 in such claim. 

Petition under Article 32: of the Constitution for the enforcement of funda- 


mental rights. 


S. C. Isaacs, Senior Advocate (Jai "Prasad Agarwal, Advocate, with him) for 


Petitioners. 
`K. B. Asthana, Advocate for Respondent No. 1 and s. P. Sinha, Senior Advocate: 
(R. Patnaik, Advocate, with him) for Respondent No. 4. 


The Order of the Court was pronounced by 

Patanjali Sastri, C.}.—This is an application under Article 32 of the Consti-- 
tution seeking protection of the petitioners’ fundamental right under Article 15 (1) 
against alleged violation thereof by the respondents. 


The petitioners are three residents of Etah in Uttar Pradesh. They com- 
plain that at the by-elections to the Municipal Board of Etah held on 2nd Novem- 
ber, 1951, 8th December, 1951 and 17th March, 1952, at which respondents 4, IT 
and 12 were respectively elected, thé petitioners were deprived of their rights to: 
exercise their votes and to seek their election as candidates, as those by-elections were 
held on communal lines on the basis of separate electorates contrary to the pro- 
visions of the Constitution. They also allege that the nomination of respondent 
No. 3 as a member of the Board by the Government was an illegal exercise of its 
powers, as the interest which that respondent was nominated to represent in the 
Board was already sufficiently represented.’ ‘The petitioners accordingly pray for. 
the issue of writs of quo warranio, mandamus, and other appropriate writs or direc- 
tions to respondents 3, 4, 11 and 12 to show under what authority they are acting 
as members of the Board and to prevent them from acting as such members. The 
petitioners also ask for writs on the District Magistrate and the Civil Judge of Etah, 
respondents 2 and 13 respectively, directing them not to hold or permit the hold- 
ing of any meeting of the Board which is said to be illegally constituted. 


Now, it cannot be seriously disputed that any law providing for elections 


on the basis of separate electorates for members of different religious communities 
offends against Article 15 (1) of the Constitution which runs thus : 


“15, (1) The State shall not discriminate against any citizen on grounds only of religion, race, 
caste, sex, place of birth or any of them.” 

‘This constitutional mandaté to the State not to discriminate against any citizen 
on. the ground, inter alia, of religion clearly extends to political as well as to other 
rights, and any election held after the Constitution in pursuance of such a law 
subject to clause (4) must be held void as being repugnant to the Constitution. 
But the question is whether the petitioners are now entitled to the relief they seek 
in this application under Article 32. 


It is true, as pointed out in the Cross Roads case}, that Article 32 provides, in , 
some respects, for a more effective remedy through this Court than Article 226 does. 


through the High Courts. But the scope of the remedy is clearly narrower in that 
it is restricted solely to enforcement of fundamental rights conferred by Part III 
of the Constitution, Any right, for instance, which the . petitioners may have as 
rate-payers in the Municipality to insist that the Board should be legally consti- 
tuted and that respondents 3, 4, 11 and 12, who are not properly elected or 
nominated members, ‘should not be permitted to take part in the proceedings of 
the Board, is outside the purview of Article 32, as such right, even if it exists, is not 
a fundamental right conferred by Part III. 
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Petitioners’ learned counsel, however, contended that the fundamental right 
conferred by Article 15 (1) on the petitioners as citizens of India was violated by the- 
‘elections in question having been held on a basis which discriminated. against the 
petitioners on the ground of their religion in that it precluded them from exer- 
cising their franchise in relation to all the candidates and from contesting the 
elections without regard to the reservation of seats on communal basis. Learned. 
counsel also subrnitted.that the delimitation of the constituencies on communal 
lines was a denial of equality to the petitioners in the matter of their political rights 
and in that respect also infringed their fundamental right under Article 14. We 
are unable to accede to these contentions. ® 

It is plain that the fundamental right conferred by Article 15 (1) is conferred. 
on a citizen as an individual and is a guarantee against his being subjected to dis- 
crimination in the matter of the rights, privileges and immunities pertaining to 
him as a citizen generally. It is not the petitioners’ case that any discrimination 
is now being practised or threatened against them. Their grievance is that the 
mode of election by separate electorates formed on communal lines involved dis~- 
crimination against them in relation to seats other than those reserved for their 
_ respective communities as to which they could not exercise their right to vote or 
their right to stand as candidates. There is no suggestion that the petitioners. 
actually sought to assert those rights by taking appropriate proceedings to have 
the bar removed and the election conducted in accordance with the Constitution.. 
In fact, the petitioners acquiesced in the elections being conducted under the old 
system of separate electorates and felt no discrimination having been practised 
against them until a no-confidence motion was tabled recently against the former 
Chairman who has since lost his seat as a result of that motion having been carried. 
Thus, the infringeinent of their fundamental rights under Article 15 (1) and Article 
14, that is; the discrimination practised against them, of which they now complain 
related to rights which they in fact never sought to exercise and took no steps to 
‘assert, while there was still room for doing’ so, and for the exercise of which the 
opportunity is now lost. But, argues Mr. Isaacs, the election of the respondents 
4, 11 and 12 being void, they are no better than usurpers, and the petitioners are 
entitled to prevent them from functioning as members of the Municipal Board. 
It may be, as We have already remarked, that the petitioners could claim such relief ` 
as rate-payers of the Municipality in appropriately framed proceedings, but there 
is no question of enforcing petitioners’ fundamental right under Article 15 (1) or 
. Article 14 in such claim. There is still less ground for seeking relief on that basis.’ 
against respondent No. 3 who is only a nominated member. 


The petitioners appear to have misconceived their remedy and their appli 
cation under Article 32 must fail. The petition is dismissed with costs, one set. 


Agent for Petitioners: K. L. Mehta. ae 
Agent for 1st Respondent: C. P. Lal. 
Agent for 4th Respondent: S. P. Varma. 
G.RJ/KS. ` a Petition dismissed.. 
[THE SUPREME COURT OF IÑDIA.] 
(Civil Appellate Jurisdiction.) 
PRESENT :—MEHRCHAND Manayan, VIVIAN Bose Ann B. JAGANNADHADAS, JJ. 


R. Mathalone and others . .- Appellants* 
v. 
Bombay Life Assurance Co., Ltd. and others .- Respondents. * 


Companies Act (VII of 1913), section 105-C--Rights of existing shareholder to first offer of further issue of 
capital in proportion to existing shares—Further issue after a shareholder has transferred his shares—Transferor 
how far trustee for the transferee bound to apply for and obtain new issue of shares for benefit of transferee. 

Under section 105-C of the Companies Act the directors making a further issue of capital are 
under a mandate to offer those shares ‘in the first instance to the members in proportion to the existing 
oar a 


* Civil Appeal Nos. 52, 53 and 54 of 1950. > 19th May, 1953. 
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: shares held by them. The exercise of the privilege depends on the option of the shareholder. If he 
-likes he can invest further money and purchase a proportionate share of the new issue of capital. He 
is of course not obliged to do so. He has also the right to assign the offer made to him in favour of 
‘any other person but in that event the directors have the option to allot or not to allot the shares 
to the person in whose favour the shareholder renounces the shares offered to him.- The offer of 
- course, creates fresh rights but it also brings in its train liabilities and obligations. It confers the right 
«on the shareholder to purchase shares in the new issue of capital in proportion to his existing share- 
-holding, but in order to obtain that right he has to fulfil certain obligations and he has to incurscertain 
„liabilities. In the first instance if he decides to invest his money in the further capital issued, he has 
to make an application to the company for allotment of shares so offered and with his application 
he has to remit to the company the amount of the application money. That having been done, if the 
- „shares offered are only partly paid up, he incug on allotment the further liability of meeting any 
future calls on these shares. , 


In this situation it cannot be said that a transferor of a certain number of shares who being 

:the legal owner of those shares and the beneficial interest of which vests in the cestui que trust, is liable 

for all the payments and obligations attaching to the new issue of shares and is bound to act in both 
; respects for the benefit of the cestui que trust. . 


The relationship of trustee and cestui que trust arises in such a case by reason of the circumstance 
: that till the name of the transferee, brought on the register of shareholders in order to bring about a 
fair dealing between the transferor and the transferee equity clothes the transferor with the status of a 
. constructive trustee and this obliges him to transfer all the benefits of property rights annexed to the 
sold shares to the cestui que trust. That principle of equity cannot be extended to cases where the 
transferee has not taken active steps to get his name registered as a member on the register of the 
company with due diligence and in the meantime certain other privileges or opportunities arise for 
purchase of new shares in consequence of the ownership of the shares already acquired. The trustee 
can very well say to any request made by the cestui que trust for the acquisition of new shares that 
he is not prepared to put his name on the register of members for any additional shares, particularly 
when the acquisition of those shares involves him in additional liabilities. The transferor cannot be 
forced to acquire the new issue of shares which appertain to the shares sold by him. All that the 
transferee could call upon the transferor to do was to sign the renunciation form in his favour of the 
shares offered out of the new issue appertaining to the old shares and after having obtained the renun- 
ciation form, to make an application in his own name for the purchase of those shares. More than that 
the beneficiary is not entitled to call upon the trustee to do.. 


Appeals from the Judgment and Decree, dated the 7th March, 1949, of the High 
Court of Judicature at Bombay in Appeals Nos. 55 and 54 of 1948, arising out of 
Decree, dated the 29th July, 1948, of the said High Court in its Ordinary Original 

- Civil Jurisdiction in Suits No. 336 of 1945 and No. 786 of 1948. 


G. S. Pathak, Senior Advocate (H. F. Umrigar and P. N. Mehta, Advocates, 
- with him), for the Appellant in Civil Appeal No. 52 of 1950 and Respondent in 
` . Civil Appeal No. 53 of 1950 and Appellant in Civil Appeal No 54 of 1950. ` 


M. C. Setaluad, Attorney-General for India (F. B. Dadachanji, Advocate, with 
him) for the Respondent in Civil Appeal No. 52 of 1950 and Appellant in Civil 
. Appeal No. 53 of 1950 and Respondent in Civil Appeal No. 54 of 1950. 


The Judgment of the Court was delivered by 


Mahajan, 7.—These appeals, though they arise out of two different suits, 336 
of 1945 and 786 of 1948, can be disposed of by a common judgment, as beth these 
suits were instituted in effect to obtain the same relief. 

In July 1944, astruggle commenced between the group of Sir Padampat Singh- 
ania and the group of Shri Maneklal Prem Chand for control of the management 
of the Bombay Life Assurance Co., Ltd., and there was a race for the acquisition 
of the shares of the company between the two groups. Sir Padampat, the appellant 
in Civil Appeal No. 54.0f 1950, and respondent in the Cross Appeal No. 53 of 1950, 
on. the 25th July, 1944, purchased through Shri P. N. Gupta, his Bombay agent, 
667 shares of the company, 484 out of which bellonged to Mr. Reddy; the appellant 
in C.A. No. 53 of 1950 and respondent in Civil Appeal No. 54 of 1950. This deal 
was imade on his behalf by a firm of share and stock-brokers, Bhaidas Gulabdas. 
The shares were sold at the rate of Rs. 300 per share. On the 2gth July, Gupta 
executed a receipt in favour of Bhaidas Gulabdas acknowledging the receipt of 
these shares, while Bhaidas Gulabdas as constituted attorneys of Mr. Reddy executed 
five blank transfer forms in respect of the 484 shares sold by them—four for too 

- shares each, and one for 84 shares. It is alleged that these transfer forms were 
ultimately filled in the name of Sir Padampat Singhania. Sir Padampat, however, 
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made no application to the company for registration of his name in the register of 
shareholders till the r1th April, 1945. On an application being made the company 
declined to register the shares in his name and intimated to him their refusal to do so 
on the 8th May, 1945. i 


On the 8th January, 1945, the company in order to combat the move of 
Sir Padampat to acquire control of its management, made an application under 
rule 94-A of the Defence of India Rules for sanction for the issue of further capi- 
tal. The sanction was granted and the company was authorised within a time 
limit of six months to increase its capital by a sum of Rs. 4,59,600 by issuing 
4,596 shares ; otherwise the sanction was to lapse. On the 21st February, 1945, the 
directors of the company passed a resolution increasing the capital of the com- 
pany by issuing these 4,596 shares of Rs. 100 each at a premium of Rs. 75 per 
share. On the existing shares only Rs. 25 per share had been called up. The com- 
pany therefore decided that the new shares shauld be offered to the existing share- 
holders in the proportion of four shares to every five shares held by the share- 
holders. Reddy as a shareholder of 534 shares (including 484 shares sold by him 
on 25th July, but yet not registered in the transferee’s name) thus became entitled 
to 427 new shares and one fractional certificate. Out of the 427 new shares offered 
to him he was entitled to 40 shares in his own right which appertained to 50 unsold 
shares which he still held in the company. The other 384 shares apper- 
tained to the shares that he had sold. The company issued a circular letter to 
every shareholder giving the details of the offer made and along with it sent two 
forms A and B. Form A being the application form for allotment of new shares, 
the shareholder had to subscribe his name to it and return it to the company for 
allotment of the shares offered accompanied with a cheque for the amount that had 
to be paid for obtaining the shares. Form B was a renunciation form. In case 
a shareholder did not want all or any of the shares offered to be allotted to him, 
he was allowed to renounce his right in favour of some other person. 


On the 21st February, 1945, Reddy returned to the company form A duly 
filled in, requesting the company for allotment of 40 shares out of the new issue, 
which appertained to the 50 shares he still held in the company. In respect of 
the balance of 384 shares offered to him and which appertained to the 484 shares 
sold by him he said nothing. The renunciation form was retained by him. On 
the agrd February, 1945, Messrs. J.L. Mehta and N.K. Bhartiya purporting to act 
on behalf of the purchasers of 484 shares wrote to Reddy asking him to forward 
to them the company’s circular letter along with forms A and B as and when re- 
ceived by him, after appending to them his signatures, to enable them to apply 
for these shares either in Mr. Reddy’s name or in the name of the transferees. He 
was told that he was to hold the shares offered when acquired as a trustee for them. 
On the 28th February, 1945, Messrs. Craige Blunt & Caroe, a firm of solicitors, 
also acting on behalf of the purchasers, wrote to Mr. Reddy a letter to a similar 
effect. This was prefaced with the remark that the offer of fresh shares by 
the company was illegal. Without prejudice to that contention, Mr. Reddy was 
called upon to apply for the newly offered shares and obtain them on their behalf 
or to send them the application form A and the renunciation form B and the 
fractional certificate to enable them to obtain the new shares offered which apper- 
tained to the 484 shares sold by him. The relevant part of this letter reads thus : 


“We are instructed by our clients, the parties to whom you sold these shares, Mr. F.L. Mehta, Sir 
Padampat Singhania, Lala Kailashpat Singhania, Mr. N. K. Bhartiya and others to call upon you to 
apply for the additional shares and fractional certificates now issued to which you have become 
entitled, and to let us know when you have done so. When allotted to you, you will hold these 
shares on their behalf and please then hand them to the Hindustan Commercial Bank, Ltd., Appollo 
Street, Fort, Bombay, who will pay you the sum of Rs. 100 for every share allotted to you, which 
should be accompanied by blank transfer form signed by you as the transferor and the form of 
renunciation unsigned. They will also pay you the proportionate sum on any fractional certifi- 
cate to which you are entitled on handing over the same to the bank in blank unsigned on or before 
the 7th March, 1945. 


If you prefer to do so, please send the form of application ‘A’ duly signed by you as well as the 
renunciation form ‘ B’ as also the fractional certificate and the relevant application attached thereto 
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unsigned in blank to our client, Mr. N. K. Bhartiya at second floor, Rahimtoola House, Homji street 
Fort, Bombay, so as to reach him before the 7th March, 1945 and he will then forward the 
application to the company on your behalf along with the necessary remittance. 

Our clients agree to indemnify you against any and every liability which you will incur by applying for 
the partly paid shares. 

We are instructed to point out that you are a trustee for our clients by virtuc of the fact that 
you have sold your shares in this company to them pending our client’s name being entered on the 
register in respect of the shares which you have sold to them and that you are bound to comply with 
our client’s request ”. 


The Hindustan Commercial Bank, Ltd., also wrote a letter to Mr. Reddy on the rst 
of March, 1945, which reads thus: 

** With reference to a circular dated the 28th February, 1945, issued by Messrs. Cragie, Blunt 

and Caroe, on behalf of their clients Mr. J. L. Mehta, Sir Padampat Singhania, Lala Kailashpat 
Singhania, Mr. N. K. Bhartiya and others, we have instructions to pay you in respect of all shares of 
the abovenamed company in the new issue that you deliver to us at Rs. roo per share, when such 
shares are allotted to you in exchange for the allotment letters or share scrips with a duly signed 
transfer deed. We have also instructions to pay you at Rs. 20 per fractional certificate delivered to 
us onor before the 7th March, 1945. Please note that we shall do the same if the shares and/or 
fractional certificates are delivered to us in terms of the circular mentioned above. You may send 
these to us through any bank and the exchange commission will also be paid by us”. 
These letters indicate that the persons named therein with some undisclosed per- 
sons were the purchasers of the shares sold by Reddy and they were the equitable 
owners of the shares, in spite of the original bargain having been made by Sir 
Padampat. It was not disclosed in these letters that the persons named therein 
were mere nominees or benamidars of Sir Padampat. One fact, however is beyond 
dispute that the names of these persons were not entered in the blank transfer forms 
in the column of transferee, and eventually it was the name of Sir Padampat alone 
that was entered therein. 


Mr. Reddy replied to all these communications received by him on the grd 
March, 1945, in the following terms : 


“ With reference to all these communications, I have to state that nearly eight months have 
elapsed since I sold the shares and the shares are not as yet transferred tò the namcs of the purchasers. 
I have no objection to give the renunciation forms, duly signed in favour of the realand true 
purchasers. Š 


As regards the requisition made by you in paragraphs 4 and 5 of the circular letter of 28th 
February, 1945, I fail to understand as to how I am under an obligation to comply with it. Iam 
ready and willing to sign renunciation form in favour of the true purchasers, on my being satis- 
fied that those who are described as the purchasers of my shares are the real and true purchasers of 
those shares by their producing the transfer forms given by me duly executed by them along with 
the share certificates ”. s 


Whatever else may be said about the attitude of Reddy, he was certainly entitled 
to know the name of person or persons who were the real purchasers of the shares 
sold, because he could only respect and comply with the requisition made by those 
persons and those persons alone and by none else. Not satisfied with this reply 
and in view of the fact that the last date for making the application for the issue 
of additional shares was to expire on the roth March, Sir Padampat instituted 
suit No. 336 of 1945 on the 8th March, 1945, on the Original Side of the Bombay 
High Court inter alia, for the following reliefs against Mr. Reddy as the sole defend- 
ant. The Gompany was not impleaded in this suit. 


et 


1. That the defendant may be ordered to send and deliver to the plaintiff the application 
form A annexed to the circular letter for the number of additional shares allotable to him, as also the 
fractional certificates and the application relating thereto (unsigned and in blank) upon the plaintiff 
paying to him such sum as this honourable Court may direct and/or upon the plaintif giving 
such indemnity as this honourable Court may deem proper ; 

2. That the defendant may be ordered upon receiving the certificates of the new shares to hand 
over the same as also the fractional certificates to the plaintiff together with transfer forms in blank 
duly signed by him ”. 


On the 7th December, 1945, the plaint was amended and an alternative relief for a 
decree for Rs. 7,29,600 by way of damages was included therein. 


It was averred in the plaint that upon the sale by the defendant of 484 shares 
the plaintiff became the beneficial owner of those shares and the defendant became 
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a trustee for him of all rights and benefits whatsoever appertaining or accruing to 
the said shares, that one of such rights was the right and opportunity to apply for 
shares forming part of the new issue, that the defendant was bound to do all lawful 
acts in relation to and for the purpose of securing the said benefits for the plaintiff 
and which the plaintiff might call upon him to do, on terms of the plaintiff indemni- 
fying kim against all the consequences thereof, and that the plaintiff was ready and 
willing to do the same. It was further alleged that unless the plaintiff's rights 
were safeguarded by the roth March, 1945, which was the last day for making 
. application for the shares, he will be irrgtrievably prejudiced. An application 
was made for the appointment of a receiver of the application form and letter of 
renunciation and of the rights of Reddy in the new issue of shares. 


On the same day Bhagwati, J., made an order under Order 40, rule 1, of the 
Civil Procedure Code, appointing the Court receiver, interim receiver of the appli- 
cation form and letter of renunciation and of the rights, if any, of the defendant 
in the 384 shares of the Bombay Life Assurance Co., Ltd. The receiver was given 
power to exercise all the rights of the defendants in respect of the said shares on 
the plaintiff giving the usual undertakings. On the roth March, 1945, the receiver 
made a request to the company for the allotment to him of 384 shares of the new 
issue appertaining to the 484 shares standing in Reddy’s name in the company 
register and sold by him on the 25th July, 1944. This application was accom- 
panied by a remittance of Rs. 38,400 payable on these shares according to the resolu- 
tion of the Board. The company was requested to register the name of the receiver 
in the register of members in respect of these shares. On the goth April, 1945, the 
company intimated to the receiver that his application for allotment of shares was 
considered by the board of directors in a meeting held on the 21st April, 1945, 
and it was resolved to reject the same because Reddy had accepted the company’s 
offer only to the extent of 40 shares and the offer regarding the balance had lapsed. 


The result was that the company refused to register the name of the receiver 
in respect of the new shares on the goth April, 1945, and it also refused Sir Padam- 
pat’s application for registering his name as transferee in respect of the 484 shares 
of Reddy purchased by him which might have entitled him to retain the new shares 
in his own name. Sir Padampat having thus failed in getting the newly issued 
shares registered in the name of the receiver had no alternative left but to fight out 
the suit already instituted against Reddy. He also had another suit instituted to 
obtain practically the same reliefs which were claimed in his own suit, by the receiver 
against the company with the leave of the Court, namely, suit No. 786 of 1948. This 
suit was filed on the 8th March, 1948, after the lapse of about three years of the 
company’s rejection of the receiver’s application. It was explained in para. 14 
of the plaint that the suit had not been filed earlier as the validity of the issue of the 
new shares was being challenged in suit No. 347 of 1945. The prayer in this suit 
was that the defendant-company be ordered to allot to the plaintiff 384 shares 
mentioned in the application and to put his name on the share register of the company 
for the said shares. ` 


e 

Both the suits were heard by Bhagwati, J., who delivered one judgment in 
both of them and substantially granted the reliefs claimed in both the suits. It 
was held by the learned Judge that the 484 shares which Reddy had sold through 
Bhaidas Gulabdas had been purchased by Sir Padampat, that as trustee of these 
shares he as vendor was also a trustee of all property rights annexed to the shares 
and that it was the duty of Reddy, when called upon to do so by Sir Padampat on 
proper safeguard and indemnity for payment, to transfer to Sir Padampat all the 
benefits which he derived by the issue of the new shares by virtue of his being 
their legal owner. It was further held that a proper requisition had been made by 
the beneficial owner on the trustee to obtain for him these shares and that the 
trustee defaulted in his duty in not complying with that requisition and that the 
company was also in error in refusing the application of the Court receiver for regis- 
tration of his name as a shareholder in respect of the new shares on the ground 
that Reddy having applied for 40 shares, his right to obtain the remaining shares 
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had lapsed. It was argued on behalf of the company that the sanction given by 
the examiner of capital issues having lapsed, no relief could be given against the 
company and it could not be ordered to allot shares to the plaintiff as there was 
no available capital which could be issued. Bhagwati, J., however, took the view 
that the plaintiff could not be deprived of his rights by reason of this circumstance. 
In the result he ordered the company to comply with the order and allot «within 
three months 384 shares to the plaintiff after obtaining a fresh sanction for the same 
from the authority concerned. Before concluding the learned Judge said that issues 
10 and 11 had not been argued before fim and the contentions raised therein seem . 
to have been abandoned and that even otherwise there was no merit in them. 
Against this common judgment in both the suits, Reddy and the company preferred 
separate appeals. The appeal bench of the High Court allowed the company’s 
appeal and dismissed the receiver’s suit on the finding that the Court receiver was 
not entitled to the allotment of the new shares in his own name as such. Civil 
Appeal No. 52 of 1950 has been preferred against this decision. In suit No. 366 of 
1945, Reddy’s appeal was allowed to the extent that the plaintiff was held disentitled 
by the reason of lapse of the sancton to reliefs A and B granted to him by Bhag- 
wati, J. It was, however, held that he was a trustee of Sir Padampat in respect of 
the shares of the new issue and he having failed to apply for the new shares was 
liable to him in damages and the fact that he made an application in respect of 40 
shares did not disentitle him to make another application in respect of the 384 shares. 
It was also held that a proper requisition had been made by the beneficiary upon 
the trustee to carry out the trust and he had defaulted in complying with the requisi- 
tion. The suit was accordingly remanded to the trial Judge for assessing damages, 


The principal questions involved in the appeals are : 


(a) Whether on the facts and circumstances of this case Reddy was under 
a legal obligation as a trustee to apply for and obtain on behalf of Sir Padampat 384 
new shares which appertained to the shares sold by Reddy to Singhania ; 


(b) whether the requisition made on Reddy by Messrs. Craigie, Blunt & 
Caroe by their letter dated 3rd March, 1945, was sufficient in law to call upon him 
to apply for shares of the new issue and whether Reddy committed default as a trustee 
in not complying with this requisition ; 

(c) whether the conduct of Sir Padampat in not lodging 484 shares for transfer 
to his name till April,-1945, disentitled him to the reliefs claimed by him ; 


(d) whether the receiver was not entitled to make the requisition and was not 
the proper person to apply for the new shares in his own name, and whether the 
company was under no obligation to allot him to the shares ; 


(e) whether the plaintiff was entitled to reliefs (a) and (b) of the plaint in the 
altered situation of the company. 


It has been held in the Courts below that Sir Padampat became on the 2gth 
July, 1944, the sole beneficial owner of 484 shares sold by Reddy, the legal title 
to which was vested in him. That having been found, the relation of trustee and 
cestui que trust was thereby established between them. All that is necessary to 
establish such a relationship is to prove that the legal title was in the plaintiff and 
the equitable title in the defendant. The fact that such a relationship qua the 484 
shares sold by Reddy existed between the parties to the suit was not disputed by the 
learned Attorney-General appearing for Reddy, but he contested the view of the 
High Court that the cestui que trust could on any principle of equity or law call upon 
the trustee to bear his burdens and ask him to obtain on his behalf new shares of the 
company or make further investments in its capital which would involve in its train 
new obligations and fresh burdens. 


As observed by Lord Lindley in Hardoon v. Belilios,1 the plainest principles of 
justice require that cestui que trust who gets all the benefit of the property shoul 


æ 
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bear its burden unless he can show some good reason why his trustee should bear 
them himself. Mr. Pathak did not contest the proposition that Singhania had any 
right as a beneficial owner of 484 shares to throw on Reddy any of the burdens 
incidental to the ownership of those shares. He conceded that Reddy as a trustee 
had a right to be indemnified by his cestui que trust against calls. The proposition is 
weil recognised and the liability is enforced on the principles applicable to the 
equitable ownership of property. 

Once it is held established that Reddy was a trustee of the 484 shares sold 
by him, he as holder of those shares must,also be held to be a trustee of all the 
property rights annexed to the shares. It was conceded that he was not only the 
trustee of the corpus but also the trustee of the income and of the dividends that 
he may receive and that he was bound to pay them over to the beneficiary. In 
E. D. Sassoon & Co., Ltd. v. Patch’, Pratt, J., held that under section 94 of 
the Indian Trust Act a transferor holds the shares for the benefit of the transferee 
to the extent necessary to satisfy its demands and that as the transferee holds the 
whole beneficial interest and transferor has none, the traasferor must comply with 
all reasonable directions that ihe transferee may give and that in this situation if 
he becomes a trustee of dividends he is also a trustee of the right to vote because 
the right to vote is a right to property annexed to the shares and as such the bene- 
ficiary has a right to control the exercise by the trustee of the right to vote. The 
learned Attorney-General did not combat the view expressed by Pratt, J., but he 
objected io any further extension of the rule therein laid down. The question that 
needs our decision is bare of authority. The English law can furnish no guidance 
tor its solution as there is no provision corresponding to section 105-C in the English 
Companies Act. In India this is the first known occasion when a situation like this 
has arisen between a transferor and transferee of shares on a stock-exchange trans- 
action. The proposition therefore that has been canvassed in this case has to be 
decided on first impressions and on general principles of equity. 

Section 105-C the enactment of which has conferred certain rights and 
privileges on a shareholder which he did not possess before its enactment is in these 
terms : ~ 

‘* Where the directors decide to increase the capital of the company by the issuc of further shares 

such shares shall be offered to the members in proportion to the existing shares held by each mem- 
ber and such offer shall be made by notice specifying the number of shares to which the member is 
entitled and limiting a time within which the offer, if not accepted, will be deemed to be declined ; 
and after the expiration of such time, or on receipt of an intimation from the member to whom such 
notice is given that he declines to accept the shares offered, and the directors may dispose of the same 
in such manner as they think most beneficial to the company ”. 
This section limits the powers of the directors to dispose of the further issue of 
capital in any manner that they may think most beneficial to the company. They 
are under a mandate to offer these shares ia the first insiance to the members in 
proportion to the existing shares held by them. In other words, a member becomes 
entitled under the provisions of this section by reason of his being the holder of a 
certain number of shares in the company, to obtain shares in the further issue of 
capital as of right. ` 

This is not a fruit of stock ownership, in the nature of a profit, nor does it amount 
to 2 division of any part of the assets of the company. It is not an organic product 
of the original stock like the young of animals or the fruit of trees, but, as described 
by the Supreme Court of America in Miles v. Safe Deposit Trust Co.,? this right to 
subscribe to new stock is but a right to participate in preference to strangers and on 
equal terms with other existing shareholders in the privilege of contributing new 
capital called for by the corporation—-an equity that inheres in stock ownership 
under such circumstances as a quality inseparable from the capital interest repre- 
sented by the old stock. The exercise of the privilege depends on the option of the 
shareholder. If he likes, he can invest further money and purchase a proportionate 
share of the new issue of capital. He is of course not obliged todo so. He has also 
the right to assign the offer made to him in favour of any other person but in that 





1, (1922) 45 Bom.L.R. 46, g. 66 Law. Ed. go3 at 926, 
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event the directors have the option to allot or.not to allot the shares to the person 
in whose favour the shareholder renounces the shares offered to him. The off.r, 
of course, creates fresh rights but it also brings in its train liabilities and obligations. 
It confers the right on a shareholder to purchase shares in the new issue of capital 
in proportion to his existing shareholding, but in order to obtain that right he has 
to fulfil certain obligations and he has to incur certain liabilities. In the first 
instance, if he decides to invest his money in the further capital issued, he has to 
make an application to the company for the allotment of shares so offered and with 
his application he has to remit to the company the amount of the application 
money. That having been done, if the shares offered are only partly paid up, as 
they were in this case, he incurs on allotment the further liability of meeting any 
future calls on these shares. Can it be said in this situation that a transferor of a 
certain number of shares who being the legal owner of those shares and the beneficial 
interest of which vests in the cestui que trust, is liable for all the payments and obli- 
gations attaching to the new issue of shares and is bound to act in both respects for the 
benefit of the cestui que trust; in other words, whether he is under a duty, when 
so instructed by his beneficiary, to make an application for the new issue of shares 
offered under the provisions of section 105-C and obtain them in his name by 
making the necessary payments and by incurring the consequential obligations. 
Plainly put, the question may be posed thus : whether the obligation of a transferor 
of a certain number of shares as a trustee extends also in respect of the right to acquire 
further shares issued by the company on behalf of his cestui que trust by putting 
himself on the register of shareholders in respect of the new shares regarding which 
he may have to incur fresh liabilities and obligations which were not existing at the 
time when he made the transfer. ne 


` Mr. Pathak contended that as the right to obtain new shares was insepar- 
able from the ownership of the old stock, the transferor of the old stock held the 
option to buy new stock in like manner as he held the original stock, and if qua 
the old stock he was a trustee for the beneficial owner, in the like manner he was 
a trustee also of the right or the option to buy new shares and was bound to exer- 
cise it for the benefit of the cestui que trust and according to his directions, and was 
bound to obtain new shares in his own name for the cestui que trust. Reliance was 
placed for this proposition on certain observations of Buckley, J., in Biss v. Biss}. 
In that case, a lessor granted a lease for seven years of a house in which the lessee 
carried on a profitable business. On expiration of the term of the lease, the lessor 
refused to renew the lease, but allowed. the lessee to remain as a tenant from year 
to year on increased rent. During the tenure of the lease, the lessee died leaving 
a widow and three children, one being an infant. The widow and a son each 
applied to the lessor for a new lease for the benefit of the estate, which the lessor 
refused to grant. Having determined the yearly tenancy by notices the lessor 
granted to the son personally a new lease for three years, In an action already 
instituted by the children against the administratrix, namely, the widow, she 
applied to have the new lease treated as being taken by the son for the benefit of 
the estate. Buckley, J., held that the son was a trustee of the new lease for the 
benefit of the estate. The Court of Appeal reversed this decision and held that the 
right of renewal had been determined by the lessor long before the son intervened, 
and that the new lease could not be regarded as an accretion to the estate and the 
son was entitled to retain the lease and that he had not abused his position in any 
way. ‘This case therefore is no authority for the proposition before us, and the 
Court of Appeal did not say anything on the point. Buckley, J., however, in the 
course of his judgment observed as follows :—. 
_ . “Itis, of course, very familiar law that if a trustee obtains a renewal of a lease of property vested 
in him as trustee, whether by virtue of a right of renewal or not, he must hold the new lease for the 
benefit of his cestui gue trust. The leading authority upon that in Keech v. Sandford? The principle 
is that the trustee owes it to his cestui que trust to obtain a renewal, if he can do so, on beneficial terms, 


and that the Court will not allow him to obtain a renewal upon beneficial terms for himself when his 
duty is to get it for his cestui que trust.” J 








1. L.R, (1909) 2 Ch 40. f 2. (1726) Sel. Cas. 61; 2 W: & T. 7th Ed. p. 693. 
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Reliance was also placed on certain observations of Neville, J., in Jores v. 
Evans!. That was a case where the capital of a company was divided into 10,000 
shares of £10 each, of which 3,728 only had been issued and were fully paid up. 
The company was very prosperous and the market-value of the shares was £30 
each, The reserve fund of the company exceeded £50,000. The directors proposed 
a scheme for distribution of the reserve fund representing accumulated undivided 
profits amongst the shareholders, so that every shareholder was to get a bonus of 
one new fully paid up share of £10 for every existing share held by him. Accord- 
ingly resolutions were passed by the compgny empowering the directors to declare 
a bonus dividend out of the reserve fund and sanctioning the distribution of a bonus 
dividend of £10 per share out of the reserve fund and authorising the further issue 
of 3,728 shares of £10 each out of the unissued capital of the company to be allotted 
pro rata amongst the existing shareholders and directing that such new shares be 
paid up in full forthwith. The directors sent a circular letter to every shareholder with 
a warrant for the bonus dividend on his shares, informing him of an allotment to 
him of his proportion of the new shares and giving him an option to accept or refuse 
the allotment, and stating that if he accepted the allotment he was to indorse and 
return the dividend warrant to the company to be applied in payment of the new 
shares. ‘Trustees of a testator’s will held 200 shares of the company, and on receipt 
of the circular letter accepted their allotment of 200 new shares, indorsed and 
returned their bonus dividend warrant for £2,000, and afterwards sold the new 
shares at a profit. The question then arose whether, as between the tenants for life 
and remainderman under the will, the bonus dividend was capital or income. It 
was held on the evidence, that the company intended to capitalize the reserve fund 
and not to distribute it as a bonus dividend, and therefore the whole of the bonus 
dividend was capital of the testator’s estate. In the concluding portion of his 
judgment, Neville, J., said as follows :— i 


Soa a. . « » when I say that the option vested in each shareholder, either to take 
the dividend and keep it, or to return it and get the greater benefit which the company offered if he 
did, I do not think that is true in the case of trustees : because it seems to me that, if by taking £10 
in cash, when they were offered by the company a share worth £20 if they would return it, it would 
be a wilful default on their part if they refused and took less, and consequently there cestui que trust 
would be entitled to insist upon the trustees taking the greatest benefit which the company offered. 
Therefore, in the case of trustees, it seems to me that, although as between the company and them 
there may be a right to elect, between them and their cestui que trust there is no such right, and they 
must take the dividend in what I will call the capitalized form ”. 


On the basis of these authorities, Mr. Pathak contended that his client as 
a beneficiary was entitled to the fullest benefit conferred on the old shares by 
reason of the new offer and that he was entitled to compel the trustee to act in a 
_ manner which would enable him to obtain the benefit. 


In our opinion the observations made in these cases cited above must be limited 
to the facts of those cases. We are here dealing with a trustee with peculiar 
duties and peculiar liabilities, and it is a fallacy to suppose that every trustee has the 
same duties and liabilities. In none of the cases cited’ by Mr. Pathak was there 
any question of the trustees incurring any personal pecuniary liability. In the 
case of Biss v. Biss®, the question was of obtaining the benefit of renewal of a lease, 
and the trustee had to incur no fresh liability for obtaining it. On the other 
hand, a prosperous business was being conducted in those premises and the renewal 
of the lease was obviously for the benefit of the lessee and carried with it no new 
or onerous obligations. In Jones v. Evans1, the trustee had to incur no liability 
of any kind whatsoever. The only question there was whether he should exercise 
the option of receiving the dividend or of converting the bonus into the shape of 
capital. It is part of the general law of trust that a trustee must act in a manner 
most beneficial to the cestui que irust and he can retain no benefit to himself from 
the corpus of the trust estate or from anything that accrues to that estate subse- 
quently. None of these cases deal with a situation like the one that has arisen in 





1, L.R. (1913) 1 Ch. 23. : 2. L.R. (1903) 2 Ch. 40. 
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the present case. If the newly offered shares were fully paid up and no liability 
was attached to them, there is no question that the trustee would have been bound 
to obtain them for the benefit of the cestui que trust. The cases referred to there- 
fore go only so far and no further. We see no principle of equity or of general law 
which obliges a trustee to buy new shares in his own name for the benefit of the 
cestui que trust, when in so doing he has to bear a heavier pecuniary burden than 
he undertook to bear as constructive trustee by reason of the sale of his shares in 
favour of the cestui que trust and which relationship was contemplated to last only 
till the time when the shares sold could not be registered in the name of the trans- 
feree. Of course, if the trustee of his own volition chose to obtain the new shares 
which appertain to the shares already sold by him, on principles of equity it could 
not be denied that the cestui que trust would have been entitled to call upon 
the trustee to hand over those shares to him on receipt of the amount spent by the 
trustee ; but if the trustee of his own volition is not prepared to obtain those shares 
in his own name, it is difficult to see on what principle of law or equity he can be 
forced to make an application for obtaining those shares in his own name, and then 
pass them over to the cestui que trust after obtaining the amount spent by him or after 
being otherwise fully indemnified in respect of the payments made or to be made 
or liabilities incurred or to be incurred in future. It is difficult to conceive any 
principle of equity which obliges a person in the position of a constructive trustee 
in respect of X number of shares to also become a constructive trustee in respect 
of an additional, say, Y number of shares and thus become a trustee of X plus Y 
shares. Such a burden is not a necessary consequence or an incident of the original 
transaction of purchase and sale of shares or of the legal relationship of trustee and 
cestui que trust thus created. That relationship arises by reason of the circumstance. 
that till the name of the transferee is brought on the register of shareholders in order 
to bring about a fair dealing between the transferor and the transfereé equity clothes 
the transferor with the status of a constructive trustee and this obliges him to transfer 
all the benefits of property rights annexed to the sold shares of the cestui que trust. 
That principle of equity cannot be extended to cases where the transferee has not 
taken active steps to get his name registered as a member on the register of the 
company with due diligence and in the meantime certain other privileges or oppor- 
tunities arise for purchase of new shares in consequence of the ownership of the shares 
already acquired. The trustee can very well say to any request made by the cestui 
que trust for the acquisition of new shares that he is not prepared to put his name 
on. the register of members for any additional shares, particularly when the acqui- 
sition of those shares involves him in further liabilities. In our judgment there- 
fore neither on principle nor on authority can it be held that Mr. Reddy could be 
forced to acquire in his own name 384 shares which appertain to the 484 shares 
sold by him to Sir Padampat. All that Sir Padampat could call upon Reddy to 
do was to sign the renunciation form in his favour of the shares offered out of the 
new issue appertaining to the old shares and after having obtained the renunciation 
form, to make an application in his own name for the purchase of those shares. 
This view can be sustained on the intelligible principle that the transferor as a cons- 
tructive trustee in respect of the shares sold by him cannot retain any benefit himself 
of the new issue which is annexed to the shares sold by him and if any benefit arises 
out of that offer made under section 105-C, that benefit must go to the beneficiary, 
but more than that the beneficiary is not entitled to call upon the trustee to do. 


Mr. Pathak reiterated the argument that had been accepted by the High 
Court that if the only duty of Reddy was to transfer the offer made to him under 
section 105-C to Sir Padampat after signing the renunciation, then in that case Sir 
Padampat could not get the full advantage of that offer because in that event the 
directors were not bound to allot the shares to the person in whose favour they 
have been renounced by the shareholder, while on an application made by the 
shareholder they were bound to allot him the shares offered. That disadvantage 

e is certainly there but it has to be borne in mind that the relationship of construc- 
tive trustee and cestui que trust created on principles of. equity cannot he extended 
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ad infinitum in respect of all future acquisitions of rights annexed to the shares 
sold which acquisitions may involve not only rights but liabilities and obli- 
gations which the constructive trustee may not be prepared to undertake, and 
in this situation the cestui que trust may not be able to get all the benefits of the 
fresh incidents annexed to the ownership of the shares that he had pur- 
chased. He himself may be blamable for the loss that he may have thus to suffer 
by his not having made an application in time for getting himself registered on the 
register of members and for not having taken proper steps in law for getting his 
transfer recognised by the company if the request made by. him has already been 
refused by the company. The equitable principle on the basis of which the legal 
relationship between the transferor and the transferee arises cannot be worked in a 
manner so as to prejudice the position of the constructive trustee and make him 


.an accounting party in respect of all privileges or fresh offers that may be annexed 


to the shares sold for all time to come. 


Mr. Pathak urged that his client was prepared not only to pay the applica- 
tion money and the allotment money to the trustee but was further prepared to 
indemnify him against any future calls on those shares. It has to be remembered 
that even the original 484 shares sold by Reddy to Sir Padampat were partly paid- 
up shares and Reddy was liable to pay the amount of any call made on those 
shares, subject to being indemnified when the time arose by Sir Padampat for the 
amount paid on those shares. If Mr. Pathak’s contention is accepted, then Reddy 
will also become further liable for future calls on the new 384 shares. He would 
be entitled only to claim indemnity when an occasion arose. It is well-settled that 
a trustee is not entitled to claim indemnity till he suffers an injury for which he 
has to be indemnified. But the fact remains that the liability to pay calls is for 
the time being his liability and not that of the cestui que trust. Once his name is 
entered on the Tegister of shareholders, a mere right to claim indemnity may, in 
a case like the present, when the time to claim it arises, prove to be merely illu- 
sory. The shares may go down in value, the company may go in liquidation, or the 
financial position of the equitable owner of the shares may deteriorate. In all these 
situations, the right of the trustee to be indemnified in respect of fresh liabilities ac- 
cruing on the shares would be, as already stated, merely chimerical, and the trustee 
would have to incur in those situations personal pecuniary liability on account of 
the shares. Therefore, the contention that the trustee is bound to buy the new 
shares in his own name for the benfit of the cestui que trust is not well-founded, 
because it involves in its train pecuniary liabilities which the trustee may have to 
incur personally and which he is not bound to undertake under any system of law 
for the benefit of the cestui que trust. We thus hold that Sir Padampat was not 
entitled to call upon Reddy to make an application in his own name for the acqui- 
sition of the newly issued shares by investing his own money in the first instance 
and then recovering it from Sir Padampat or by signing the application form and 
sending it to Sir Padampat for acquiring the shares in his name. All that he was 
entitled to was to call upon him to send him the renunciation form. -This Reddy 
was prepared to do and offered to do so provided the names of all the persons in 
whose favour renunciation had to be made were disclosed to him. Admittedly 
this was never done and Sir Padampat could not gain his object by merely having 
the renunciation form, because the directors of the company in the circumstances 
of this case would never have granted his application, if made in his own name on the 
basis of the renunciation form signed by Reddy. Sir Padampat’s or the receiver's 
suit therefore in this view of the case could not have been decreed. 


On the view expressed above, both the suits must fail. If Sir Padampat 
had no right to call upon the trustee to buy the newly offered shares in his own 
name for his benefit, a fortiori, the receiver appointed by the Court had also no 
such right, and on this short ground the claim put forward in both the suits has 
to be negatived. 


We are further of the opinion that even if it was held that Reddy was 
under a duty to sign the application form and the renunciation form and send 
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them over to Sir Padampat to enable the latter to obtain the newly offered shares 
in Reddy’s name, the requisition that was made on his behalf directing the trustee 
to purchase these shares and to exercise the option was ineffective and inadequate. 
On the basis of that requisition, it was not possible for the trustee to carry out the 
mandate of the cestut que trust, and, that being so, on this ground also, the Pin 
was disentitled to relief in the two suits. 


The first requisition made by Messrs. J. L. Mehta and N. K. Bhartiya on 
the 23rd February, 1945, was made on their own behalf only and not on behalf 
of Sir Padampat. It called upon Mr. Reddy to forward the circular letter with hie 
signatures on the forms annexed to the letter, to enable them-to apply for the newly 
offered shares either in his name or in their or such other names as might be 
decided upon by them. This requisition was not considered adequate by the High 
Court and was left out of consideration. Mr. Pathak also did not place much reli- 
ance upon it. Both the courts below and Mr. Pathak, however, placed reliance on ` 
the requisition made on the 28th February, 1945, in the letter of Messrs. Craigie, 
Blunt & Caroe cited in the earlier part-of this judgment. In that letter, it was 
stated as follows :— 

“ We are instructed by our clients, the parties to whom you sold these shares, Mr. J. L. Mehta, 


Sir Padampat Singhania, Lala Kailashpat Singhania, Mr. N. K. Bhartiya and others to call eee 
you to apply for the additional shares and fractional certificates now issued. 


This requisition therefore purports to have been made on behalf of four disclosed 
beneficiaries and some other undisclosed cestui que trusts. It was not asserted 
in this letter that the real purchaser of the shares was Sir Padampat Singhania and 
the other persons mentioned therein were merely his agents or benamidars. 
Moreover, it did not disclose the names of all the beneficiaries. Legitimately, - 
therefore, in his letter of the grd March, 1945, Mr. Reddy said that he was ready 
and willing to sign the renunciation form in favour of the true purchasers, on his 
being satisfied that those who are described as the purchasers of his shares are the 
real and true purchasers by perusing the trancfer forms duly executed by. them 
along with the share certificates. It is difficult to understand -how a requisition 
made on the trustee by some disclosed and other undisclosed beneficiaries could be 
regarded as a proper direction to him, which he could be called upon to obey. This 
requisition was therefore faulty in this: respect, and the trustee could not be said, 
to have defaulted in his duty in not carrying out such a requisition. Again, the 
indemnity offered in the requisition is merely illusory, because in the letter the extent 
of the liability of each beneficiary, whether known or unknown, is not mentioned, 
and the trustee could not ascertain from its contents the name of each and every 
person liable for.his claim for indemnity as and when the occasion for it arose, or 
its extent. A mere bald statement in the following words, “‘ Our clients agree to 
indemnify you against each and every liability that you incur by applying for these 
partly paid-up shares ” was in our opinion wholly inadequate. The matter may 
have been different if along with this requisition a Bank guarantee safeguarding 
the trustee in regard to his future liabilities had been sent to him as well as a cheque 
for the money required 1b be paid at the time of making the application. We are 
also of the opinion that in view of the allegations made in the plaint and in view 
of the fact that all the share transfer forms were subsequently signed by Sir Padampat 
Singhania alone, this requisition cannot be said to have been made on behalf of the 
plaintiff and on the basis of it he cannot be heard to say that he made a proper 
requisition on the trustee-which the latter failed to carry out and was therefore liable 
to him in damages for not carrying out his directions. It is significant that no 
mention is made in the plaint as to how the names of the persons contained in the 
letter of the 28th February came to be mentioned therein, and how the requisition 
was made on their behalf when they had never signed the blank transfer forms. 


It may also be observed that it was left to the option of the trustee to pay 
from his own pocket the application money, and then recover it from the Bank. 
Such a demand could not be made on a trustee and he could not be asked to 
invest his own money for the benefit of the cestui que trust. The trustee was under 
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no obligation to find a heavy sum of money and to invest it on the purchase of new 
shares for the benefit of the cestui que trust, and to recover the amount after having 
invested it in them. What the letter of the solicitors in fact intended to convey 
to Reddy was : “ Pay yourself and obtain the shares, or else, sign a blank cheque 
and send it to us and then we will see to what extent we are going to make you 
liablee by putting your name on the register of shareholders”. The conclusion 
of the High Court on this point has been stated in these terms :— 


“ Sir Jamshedji relies on the attitude taken up by his client and has contended that he took up 

- the right attitude by enquiring as to who the real begeficiary was and to be satisfied by the production 
of the relative transfer forms. Now, if this had been the only attitude of Mr. Reddy much might 
have been said in his favour. But unfortunately in this very letter Reddy clearly declined any liability 
or obligation upon him to apply for these shares on behalf of his beneficiary. Whether he knew that 
his purchaser was Sir Padampat or not, as the learned Judge has held, or whether there is force in Sir 
Jamshedji’s contention that Messrs. Craigie, Blunt and Caroe referred to the purchasers as Sir Padam- 
pat and others, the fact remains that Reddy did not accept his lability as a trustee and then agreed to 
discharge that liability provided he was satisfied as to who his purchaser was. He only wanted to be 
satisfied about his purchaser in order to send to him the letter of renunciation. That was the only 
question on which he wanted to be satisfied. In view of the attitude taken up by Reddy the Plaintiff 
had no other course open to him except to file the suit, and therefore, in our opinion the learned Judge 
was right when he came to the conclusion that the plaintiff was entitled to the relief he had claimed”. 


__ We have not been able to appreciate this line of thought. The attitude 
adopted by Reddy could not cure the defects in the requisition alleged to have 
been made on behalf of the plaintiff. If the directions given to the trustee were of 
an inconclusive nature, and were in law ineffective, then the trustee could not be 
mulcted in damages for not obeying them, even if his attitude was not what it 
should have been. The plaintiff is not entitled to damages, unless and until he 
proves that he made a proper and effective demand on the trustee and this the 
trustee failed to carry out. On this ground also, both the suits are bound to fail. 


kd 

Mr. Pathak argued that the plaintiff was entitled to reliefs A and B, both 
in his suit as well as in the receiver’s suit and that the receiver’s suit was wrongly 
dismissed by the High Court. We are unable to agree. In our opinion, the High 
Court rightly held that the receiver appointed in the suit of Sir Padampat could 
not acquire the newly issued shares in his name. That privilege was conferred 
by section 105-C only on a person whose name was on the register of members. 
The receiver’s name admittedly was not in the register and the company was not 
bound to entertain that application. Mr. Pathak argued that that may be so but 
the receiver was not making an application in his individual right but he had been 
armed by the Court with power to apply in the right of the defendant Reddy. The 
fact, however, is that the receiver made the application in his own name. Even if 
Mr. Pathak’s contention is right the company was no party to the suit filed by Sir 
Padampat against Reddy and that being so, no order could be issued to the com- 
pany in that suit to recognize the receiver as a shareholder in place of Reddy. The 
matter might have been different if the company was a party to the suit and was 
ordered by the Court to register the receiver’s name in place of Reddy for the 484 
shares purchased by Sir Padampat and was also ordered to issue new shares in the 
name of the receiver. It is not necessary for us to offer gany final opinion on the 
question if the court would have been within its right to direct his name to be in- 
cluded in the register, even if the company was impleaded in the suit filed by Sir 
Padampat against Reddy. We are, however, quite clear that the company not 
having been impleaded in that suit, it was not bound to issue the new shares in the 
name of a person whose name was not already in the register of members even if he 
represented a person whose name was already in the register. The High Court 
was thus right in dismissing the receiver’s suit. We are also of the opinion that the 
appellate Bench of the High Court was also right when it declined to grant reliefs 
A and B of the plaint to Sir Padampat. The sanction given to the company to 
issue new capital had lapsed long before Bhagwati, J., granted reliefs A and B to the 
plaintiff. It was an extraordinary procedure in a civil suit to direct a company 
which was no party to the original suit to obtain fresh sanction for the issue of new 
shares and then allot them to the plaintiff. It seems to have been overlooked that 
if sanction to issue new capital was somehow obtained, that capital would alsa have 
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to be distributed as directed by section 105-G and could not be allotted by the 
directors in favour of any particular shareholder. In the altered situation that arose 
after the institution of the suit, if the plaintiff succeeded, the only relief that could 
be. granted to him was the relief of damages. Weare, however, unable to grant the 
relief to the plaintiff in view of our finding that Reddy could not be compelled as 
constructive trustee to buy new shares in his own name for the cestui que trust and 
further in view of our finding that even if he could be compelled to acquire those 
shares in his own name for the cestui que trust he could not be said to have defaulted 
in his duty in carrying out the directions of the cestui que trust as in this case no proper . 
and valid requisition was made by the cestui que trust on the trustee for the acquisition 
of ie shares. The plaintiffs in the two suits are therefore not entitled to any 
relief. 

For the reasons given: above, we allow Reddy’s appeal No. 53 of 1950 and 
dismiss the cross appeal of Sir Padampat as well as the receiver’s appeal No. 52 of 
1950 and dismiss both the suits, but in the circumstances of this case we will make 
noorder as to costs in both the suits throughout. 


Agent for Appellant in C.A. No. 52 of 1950 and C.A. No. 54 of 1950 and 
Respondent in C.A. No. 53 of ig50: S$. P. Varma. 

Agent for Respondent in G.A. No. 52 of 1950 and C.A. No. 54 of 1950 and 
Appellant in G.A. No. 53 of 1950 : Rajinder Narain. 


G.R./K.S. ——. _ Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR, P. V. RajAMANNAR, Chief Justice AND es Justice VENKATA- 
RAMA AYYAR. 


R. P. O’Connor .. Plaintiff * 
U. i ` i 
P. G. Sampath Kumar . l «. Defendant. 
Practicé—High Court—Original Side—Suit on promissory note—Court holding that it has no jurisdiction 


—Return of plaint—Court of record—If can return plaint for presentation to proper ae Procedure 
Code (V of 1908), Order 7, rule 10 (1) ; Order 49, rule 3 and section 151—Scope. 

It is open to the High Court sitting on the Original Side to direct a plaint to be returned to the 
plaintiff for presentation to the proper Court when the Court finds it has no jurisdiction to entertain 
it. 

Where in a suit on a promissory note, the defendant pleaded that he was a permanent resident 
of Bangalore and the promissory note and endorsements on it were made outside the limits of the 
jurisdiction of the Madras High Court’s Original Side, . 


Held, that the plaint could be returned and for the purpose, however, of preserving the proceed~ 
ings taken in this Court a verified copy of the plaint could be made and filed in place of the original 
which could be returned to the plaintiff. 


Logically there should be no difference between a memorandum of appeal filed on the appellate 
side of this Court and a plaint filed on the Original Side. A memorandum of appeal filed in this - 
Court can certainly be returned if itis found that the Court has no jurisdiction to entertain the 
appeal. ° 

Application made by the plaintiff in C. S. No. 415 of 1950 for the return of 
his plaint for presentation to the proper court. ` 


G. A. Chellayya Nadar for Plaintiff. ' 
Akkur Narasimhachari for Defendant. 
The Court delivered the following judgments 
* The Chief Justice—The i ga filed a suit on the Original Side of this Court 
for the recovery of a sum of Rs. 6,720 alleged to be due on a promissory note exe- 
cuted by the defendant in favour of his mother. The defendant pleaded inter alia 


that the Court had no jurisdiction to entertain the suit as the defendant was a 
permanent resident of Bangalore and the promissory note and the endorsements 








* Application No. 346 of 1952_in_ C.S. No. 415 of 1950, 29th September, 1952. 
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thereon were made outside the limits of the original jurisdiction of this Court. 
Thereupon the applicant took out an application praying that the plaint which 
he had filed should be returned to him. In the affidavit filed by him in support 
of the application he stated that in order to enable him to pursue his remedies 
it is necessary that an order should be made directing the return of the plaint to him 
and this Court had jurisdiction to return the plaint for presentation to the proper 
Court once it found it had no jurisdiction to entertain the suit. The Application 
came on before Panchapakesa Ayyar, J., who heard counsel on both sides and 
directed the papers to be placed before me for constituting a Full Bench to consider 
this point. 1 have, however, thought it was unnecessary to constitute a Full Bench 
because there was no conflict of decisions of Division Benches in our Court. 


The question for decision as framed by Panchapakesa Ayyar, J., is as follows : 


“ Whether a Chartered High Court has not got inherent powers under section 151, Civil Procedure 
Code, to return a plaint entertained by it in the exercise of its ordinary or extraordinary original 
jurisdiction for presentation to the proper Court for the ends of justice despite the provisions of Order 
49 or rule 3 of the Code of Civil Procedure. 


Crder 7, rule 10 (1) of the Code provides that a plaint shall at any stage 
of the suit be returned to be presented to the Court in which the suit should have 
been instituted. Order 49, rule 3, of the Code declares that this rule among 
other rules shall not apply to any Chartered High Court in the exercise of its ordi- 
nary or extraordinary original civil jurisdiction. There is no rule similar to Order 
7, rule 10, of the Code made by this Court in the exercise of its rule-making 
powers. The position therefore is that there is no express provision in the Code 
or in the rules framed by this Court for the return of a plaint filed on the Original 
Side of this Court when it is found that this Court has no jurisdiction to entertain 
the suit. It therefore becomes necessary to consider whether section 151 of the 
Code can be invoked, that is to say, whether it can be held that this Court has 
inherent power to make an order directing the return of a plaint if it is necessary 
for the ends of justice or to prevent abuse of the process of Court. 


There is very little or direct authority on this question. The only decision in 
which it is specifically discussed is that in Bhaiyet v. L. Chang Khat, in which, Leach, J., 
as he then was, held that although Order 7, rule 10, of the Code of Civil 
Procedure, does not apply to the High Court, it may by reason of its inherent powers 
direct that the plaint shall be returned to the plaintiff so that he may file it in the 
proper Court if it finds that it has no jurisdiction to entertain the suit. The learned 
Judge based his decision chiefly on the fact that it would be unjust to require a suitor, 
who has filed a suit in a Court in the belief that he would obtain from it an adjudi- 
cation of his claim but could not do'so because the Court had no jurisdiction, to 
pay another Court-fee in the circumstances. He relied upon the observations of 
West, J., in Prabhakarbhat v. Viswambhar*. That learned Judge said : 

“ Where a Court-fee on the institution of a suit has been paid in a Court which cannot possibly 
afford the relief sought, it does not seem consistent with sound principle that the plaintiff should be 


condemned to lose the fee thus paid or that he should not be allowed to ask without paying a second 
fee for an adjudication from a Court which can really give one.” ° 


With great respect to the learned Judge, I agree with him in this view. 


Mr. Narasimhachari who appeared for the defendant and opposed the appli- 
cation relied on two things : (1) the uniform practice of this Court and (2) this Court 
being a Court of Record. So far as I am aware the practice on the Original Side 
of this Court undoubtedly has been not to return the plaints in suits which the 
Court finds it has no jurisdiction to entertain. The reason for this practice is 
not, however, very clear to me. 


In Abdul Karim Sahib v. Badrudeen Sahib’, Moore, J., observed : 


“ As has been already been pointed out the Court has no jurisdiction to try the suit as brought. 
Such being the case as it does not appear to me to be advisable to permit the plaint to be amended as 
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2. (1884) I.L.R. 8 Bom. 313 (F.B.). 
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prayed for, the only course open to me is to dismiss this suit. I should have preferred to have returned 
the plaint for presentation to the proper Court under section 57 of the Civil Procedure Code, but 
this I have no power to do (Vide section 638).” 

Ramesam, J., apparently was of the same opinion, and for the same 
reason! for the learned Judge refers to Order 49, rule 3. In Maharaja of 
Pithapuram v. Rama Rao*, Wallace, J., refers to the practice of this Court not to 
return a plaint once filed on the Original Side of this Court. Ordinarily I would 
be loth to depart from a practice which has been in vogue in this Court from a 
long time. It may be the practice did not result in great hardship because till 
recently the Court-fees on the Original *Side were much below the Court-fees in 
the mofussil which were Jevied—under the Court-Fees Act. Then again, when a 
plaint is returned by a Court to be presented in the proper Court, that plaint 
should ordinarily be presented as it is to the proper Court. That obviously could 
not be done if this Court had returned the plaint before the recent rule which 
made the provisions of the Court-Fees Act applicable even to suits instituted on 
the Original Side of this Court. Be that as it may, itis not clear why this 
practice was followed, and when insistence on a continuation of this practice is 
likely to lead to a great hardship and injustice I see no reason why we should not 
put an end to the practice. 

The other ground pressed upon us by Mr. Narasimhachari is based on the 
fact that this Court is a Court of Record. Clause I of the Letters Patent says so, 
and Article 215 of the Constitution runs as follows : 

“ Every High Court shall be a Court of Record and shall have all the powers of such a Court 
including the powers to punish for contempt of itself.” 

This leads us to an enquiry as to what is a Court of Record and what are its 
special features and to find out if any of those features inevitably leads to the con- 
clusion that a plaint once filed in such a Court should always be retained in that 
Court. In Halsbury’s Laws of England, and Edn., Vol. 8, at pages 527-528, 
we have the following information regarding a Court of Record : 


“ Another manner of division is into Courts of Record and Courts not of Record. Whether a 
Court is a Gourt of Record or not depends on whether it has power to fine and imprison, whether for 
contempt of itself or for other substantive offences. Courts of Record are such as have been 
expressly made so by statute or by implication of a statute, that is by having statutory power to fine 
and imprison, and Courts of Record at common law. These latter are such civil Courts as have 
power to hear and determine, according to the course of the common law actions in which the debt, 
damages, or value of the property claimed is forty shillings or above, and such criminal Courts as 
have power to fine or imprison. Courts not of Record are those civil Courts in which the proceed- 
ings are not according to the course of common law (except as such as have been made Courts of 
Record by statute). All Courts of Record, with the exception of the Courts of the Counties Palatine, 
are Courts of the King, even though a subject or corporation has the benefit of the Court, as in 
the case of borough mnd city Courts of Record. The proceedings of a Court of Record, preserved 
in its archives are called records, and are conclusive evidence of that which is recorded therein.” 


In the footnote (e) at page 528 we have the following further information :— 

“ Record is a writing or parchment, wherein are enrolled Pleas of Land or Common Pleas, Deeds, 
or Criminal Proceedings in any Court of Record: But in Courts not of Record as Admiralty, Courts 
Christian, Courts Baron, etc., their registry of proceedings are not properly called Records : 
‘But Courts of law held by the King’s Grant are Courts of Record.’ Termes dela Ley, Sub Voce Record); 
see also Jacobs, Law Dictionarys#Sub Voce Record. Records are no longer kept an parchment.” 

The learned Advocate-General referred us to passages in Holdsworth His- 
tory of English Law dealing with the History of the Concept of a Court of Record. 
The learned author points out that the technical.conception of a Court of Record 

,was not ready made but was of slow growth. He cites from Maitland who says : 

“ The distinctions that we still draw between Courts of Record and Courts which are not of 
Record take as back to very early times when the King asserts that his own word as to all that has 
taken place in his presence is incontestable. This privilege he communicates to his own special 
Court ; his testimony as to all that is done before him is conclusive.” 

The essential point of difference appears to be that the formal record of the King’s 
Court cannot be disputed, whereas this is not so with inferior Courts which keep 
no formal records. 





1, C.S. No. 420 of 192r (Madras High 2. (1927) 53 M.L.J. 329: I.L.R. 50 Mad. 
Court). 779. 
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“It is the infallibility of its formal record which is the earliest mark of a Court of Record. But 
gradually the Court of record developed other characteristics. Its record was kept upon a parchment 
rob oa Rae Hai It alone could fine and imprison, and this characteristic, which was perhaps 
one of the latest to be developed, is its most important characteristic at the present day.” (Holds- 
worth, Vol. V, page 158). 


One aspect of the doctrine of estoppel is estoppel by matter of record, and the princi- 
ple upon which this class of estoppel depends is that matters solemnly recorded 
by the King’s Court must be accepted as proof, so that no averment to contradict 
them can be received. The record of the King’s Court could not be denied, though 
the judgments of other Courts could be. eThis distinction is the foundation both 
of the contrast between Courts of Record and Courts not of Record and of this 
branch of the doctrine of estoppel. All matters recorded by the King’s Courts, 
and authenticated by its seal not only judgments but also other transactions enrolled 
thereon were records and were accorded the same conclusive effect (Holdsworth, 
Vo. IX, pages 147-148). But it was always understood that statements in 
pleadings on which no judgment had been given would not estop (Vol. IX, page 150). 


It appears clear to me from the authorities above cited that the fact that this is a 
Court of Record does not necessarily imply that it has no power to return any docu- 
ment presented to it and especially so a plaint which it has no jurisdiction to enter- 
tain. There might have been an impression that as a Court of Record this Court 
should keep on its file all the proceedings before it., But there is nothing either 
in the Letters Patent or in any statute which makes it incumbent on this Court 
on its original side’ to retain on its file even plaints which ought not to have been 
properly presented to this Court. i 


Mr. Narasimhachari, learned cousel for the defendant, referred us to certain 
observations of Bayley, J., in In re Bai Amrit?. The decision in that case is of very 
little interest to us after the Full Bench decision in Prabhakarabhat v. Vishambar? 
and in view of the language of Order 7, rule 10 of the Code of Civil Procedure. 
Though the case related to a second appeal filed in the High Court of Bombay, 
that is, on its appellate side, the learned Judges adverted to the practice obtaining 
on the original side of the Court. According to him the practice on the original 
side had been not to return plaints except on presentation. He referred to the pro- 
visions of the Code of Civil Procedure of 1877 and 1882 corresponding to Order 
7, rule 10 and Order 49, rule 3 (1) of the present Code and also to certain earlier 
rulings of the Bombay High Court. The learned Judge expressed the view that 
the practice followed in the Court was based on good grounds. One of these grounds 
was that the Court was a Court of Record. The learned Judge’s conclusion, in so 
far as it related to the matter before him, namely, a memorandum of second appeal, 
is no longer good law, having regard to the provision in Order 7, rule 10, of the Code 
of Civil Procedure, 1908. But with great respect to the learned Judges I do not 
agree with him that it follows from the circumstance that the Chartered High Courts 
are Courts of Record that plaints filed in such Courts should be retained in the 
said Courts even when they cannot be the subject-matter of a trial in those Courts. 


Assuming that it is necessary to preserve carefully the proceedings taken in 
a Court of Record, we see no reason why the suitor should lose the benefit of the 
Court-fee stamps which he had affixed to the plaint filed by him in. a wrong Court. 
A memorandum of appeal filed in this Court can certainly be returned if it is found 
that this Court has no jurisdiction to. entertain’the appeal. Such a memorandum 
is never retained on the file of this Court, in spite of the fact that this Court is a Court 
of Record. Logically there should not be any difference between a memorandum 
of appeal filed on the appellate side of this Court and a plaint filed in the original 
side of this Court. Apparently the practice on the original side of the Bombay 
High Court had changed since the days of In re Bai Amrit! because we find in 
Sewaram Gokaldas v. Bajrangdat Hardwar®, Macleod, J., sitting on the Original Side 
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directing a plaint to be returned to the plaintiffs for presentation in the proper 
Court after holding that the High Court had no jurisdiction. 


After giving my full consideration to the matter I am of opinion that it is open 
to this Court to direct the plaint to be returned to the plaintiff for presentation 
to the proper Court when this Court finds that it has no jurisdiction to entertain it. 


e 
For the purpose, however, of preserving the proceedings taken in this Court 
a verified copy of the plaint can be made and filed in place of the original which 
is returned. I accordingly direct the plaint in this case to be returned after a copy 
of the plaint has been made and filed ‘in place of the original. 


Venkatrama Ayyar, J. :—I agree. 


The applicant shall pay a sum of Rs. 100 to the defendant towards costs of the 
present application as well as the costs of prior applications on which the Court 
made an order that the costs therein should be costs in the cause. 


K.C. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : Mr. Justice GovinpA MENON AND MR. Justice BASHEER 
AHMED SAYEED, 





Order accordingly. 


Palagani Balarami Reddy ` .. Petitioner* 
v. 
Shaik Masthan Saheb .. Respondent. 


Constitution of India (1950), Article 133 (1) (a) and Civil Procedure Code (V of 1908), section 110 (1)— 
Scope—Property of wakf worth more than Rs. 50,000—Subject-matter of appeal whether plaintiff has right to 
function as trustee—Leave to appeal to the Supreme Court—If to be granted. 


Where a wakf in question related to property worth admittedly more than Rs. 50,000 but the 
question decided in the second appeal was with respect to the trusteeship of the mosque and the 
subject-matter of the appeal to the Supreme Court is whether the plaintiff has the right to function as 
trustee, it cannot be said that the subject-matter of the suit is capable of valuation and as such section 
110 (1) of the Code of Civil Procedure and Article 133 (1) (a) of the Constitution cannot in strict 
terms apply. Though there was an ancillary prayer for recovery of possession of properties and 
sums of money on a rendition of accounts, and a prayer for a permanent injunction restraining the 
defendant and his men from interfering with the plaintiff’s right to manage the mosque and its endow- 
ments still the essential subject-matter of the suit is the post of trusteeship of the mosque and nothing 
more. The other reliefs automatically follow if it is found that the plaintiff is the validly appointed 
trustee. If the plaintiff’s title is negatived then the other reliefs cannot be granted. Accordingly 
Article 133 (1) (2) of the Constitution and section 110 (1), Civil Procedure Code, cannot be invoked, 
Where the case does not involve any substantial question of law leave to appeal must be refused, 


Petition praying that in the circumstances stated therein the High Court 
will be pleased to grant leave to appeal to the Supreme Court under Article 133 
of the Constitution of India and under sections 109 and 110 of the Code of Civil 
Procedure against the decree and judgment of the High Court in S. A. No. 162 
of 1949 (A. S. No. 215 of 1947 on the file of the Court of the Subordinate Judge, 
Nellore) O. S. No. 201 of 1936, District Munsif’s Court, Kavali. 


O. Chinnappa Reddi for Petitioner. 
K. Umamaheswaran for Alladi Kuppuswami for Respondent. 


The Order of the Court was made by 


Govinda Menon, 7—There is no dispute that the wakf in question relates to 
property worth more than Rs. 50,000 as the same has been conceded by both the 
parties. But the question that has been decided in the second appeal is with respect 
to the trusteeship of the Mohideenia mosque in the village of Damaramadugu, 
Kovur Taluk, Nellore District. We have found that the plaintiff-respondent 
is entitled to the trusteeship and the subject-matter of the appeal to the Supreme 
Court is whether the plaintiff has the right to function as such. Such being the 
case, it cannot be said that the subject-matter of the suit is capable of valuation 
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and as such paragraph (1) of section 110 of the Code of Civil Procedure and 
clause (1) (a) of Article 133 of the Constitution cannot, in strict terms, apply. 
But what is contended for the petitioner is that in the plaint the relief asked for 
includes, in addition to the prayer for a declaration that the plaintiff is a validly 
appointed trustee of the Mohideenia mosque and that the appointment cf the 
defendant was void and inoperative, another prayer for the recovery of possession 
of the properties endowed to the mosque and the sums of money which may be 
found due from the defendant on a proper rendition of accounts by him for the 
period of his possession of the properties. Under these circumstances we are asked to 
say, that the possession of property worth about Rs. 50,000 is the value of the subject- 
matter of the proceedings and since the judgment and decree of the High Court 
have reversed the judgment and decree of the lower appellate Court, the petitioner 
is entitled to a certificate for leave to appeal to the Supreme Court of India. In 
our opinion this contention cannot be accepted for, though there is an ancillary 
prayer for recovery of possession of properties and sums of money on a rendition 
of accounts, and a prayer for a permanent injunction restraining the defendant 
and his men from interfering with the plaintiff’s right to manage the mosque and 
its endowments, still the essential subject-matter of the suit is the post of trustee- 
ship of the mosque and nothing more. Ifit is found that the plaintiff is the validly 
appointed trustee, then automatically the other reliefs follow. If, on the other 
hand, the plaintiff’s title as trustee is negatived, then the other reliefs cannot be 
granted. Therefore we have to take it that the real relief asked for is with respect ` 
to trusteeship and if that is so, clause (1) (a) of Article 133 of the Constitution cannot 
be invoked. But it is contended that the judgment, decree, or final order involves 
directly or indirectly some claim or question respecting property of that value and 
since there is a reversing judgment even if the appeal does not involve any subs- 
tantial question of law, still the appellant is entitled to be granted leave. Clause 
(1) (b) of Article 133 of the Constitution is in pari materia with the second paragraph 
of section 110 of the Code of Civil Procedure and that statutory provision has been 
the subject of construction in this Court. The trend of decisions of this Court 
has been to the effect that paragraph (1) applies to cases where the decree 
awards a particular sum, or property of a particular value or refuses that relief. 
That is, where the subject-matter of the dispute is of a particular value. In 
Subramania Ayyar v. Sellammal! Srinivasa Ayyangar, J., observe as follows :— 

_ “In my judgment the first clause applies to cases where the decree awards a particular sum, or 
property of a particular value or refuses that relief, że., to cases where the object matter in dispute 
1s of a particular value. In fact the words ‘ objects in dispute ° are used in the provisions relating to 
appeals from Guernsey. If the operation of the decision is confined only to the particular object 
matter, clause (2) does not apply, and unless the case satisfies the conditions in clause (1) there is no 
right of appeal. If the decision beyond awarding relief in respect of the particular object matter 
of the suit affects rights in other properties, clause (2) would apply : also if the matter in dispute is one 
which is incapable of valuation as in the case of easements, clause (2) may apply.” 

This decision has been approved by the Privy Council in Manganna v. Maha- 
lakshmamma*. Where the plaintiffs brought a suit for declaration of their right to 
have their lands irrigated from certain tank and from a channel and the finding 
of the lower Courts was that the detriment or injury caused to the plaintiffs by their 
being deprived of this source of irrigation was negligible and was less than the 
amount fixed in section 110, Civil Procedure Code, though the lands irrigated were 
worth more than the sum, it was held in Appala Raja v. Rangappa Naicker®, that 
the case did not satisfy the requirements either of the first or the second clause of 
section 110, Civil Procedure Code, as regards the value of the subject-matter of the 
suit and hence no leave shall be granted. Sadasiva Ayyar, J.’s observations a 
page 14 of the report are also pertinent. 


He says : 


“ But in construing the word ‘ property’ in the second paragraph, we cannot lose sight of the 
first paragraph of section 110 to which the second is an alternative. I think ‘ property’ in the second 
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paragraph of section 110 means rights in property inferior to full ownership where such inferior rights 
alone are the subject-matter in dispute. Hence the second paragraph means that the suit must, to 
satisfy its conditions, involve rights and claims to property which rights and claims are worth 
Rs. 10,000 and upwards.” 

We may also refer to the observations of Page, C.J., in U Ba Oh v. M. A. Razak? 
where the learned Judge is of opinion that if it is impossible to estimate in money 
or by any pecuniary standard, the loss or detriment which the applicant has suffered 
by the passing of the decree from which it is sought to obtain leave to appeal, then 
section 110 would not apply. Though our attention was invited to cases where the 
discussion centred round the question af to whether in suits for redemption the 
subject-matter of the dispute is the value of the property which had been mortgaged 
or whether it is the amount of the mortgage money, and the decision was that the 
subject-matter is the mortgage money for which the security was given and not the 
value of the property, we think that it is only by analogy that the principles laid 
down in such cases can be applied here. See Venkataswami v. Manikyam? and 
Satibala Dasi v. Choja Nagpur B.A., Lid.*. A Bench of this Court consisting of Satya- 
narayana Rao and Chandra Reddi, JJ., in C.M.P. No. 9899 of 1949 has discussed 
Subramania Ayyar v. Sellammal* and other cases which followed the same and a similar 
conclusion was arrived at. It is clear that the subject-matter of the dispute is the 
trusteeship and not any property and therefore paragraph (1) of section 110, Civil 
Procedure Code and sub-clause (a) of Article 133 (1) of the Constitution also would 
not apply. We do not think that the case involves any substantial question of law. 


This petition is not maintainable and is therefore dismissed. 
K.S. ° — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RajAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. 


T. K. Ratna Mudaliar .. Appellant.* 

Letters Patent (Madras), clause 15-—Order refusing transfer of a suit or staying trial of a suit— Whether 
a “* judgment.” . 

Neither the order refusing to transfer a suit from the file of the City Civil Court to the High Court 
nor an order staying the trial of a suit pending in the High Court until the disposal of thé suit in 
the City Civil Court is a ‘‘ judgment ” within the meaning of clause 15 of the Letters Patent. 

Asrumati Devi v. Rupendra Deb, 1953 S.C.J. 300: (1953) 1 M.L.J. 710 (S.C.), followed. 


Krishna Reddi v. Thanikachala Mudali, (1923) 45 M.L.J. 153, not good law. 


In the matter of S.R. No. 19278 of 1953, appeal sought to be preferred against 
the order of the Hon’ble Mr, Justice Subba Rao, dated roth April, 1953 and 
made in the exercise of his ordinary original civil jurisdiction of the High Court 
in Application No. goo of 1953, referring to transfer O.S. No. 20 of 1951 on the file 
of the City Civil Court, Madras, to the High Court to be heard along with G.S. No. 
57 of 1953 on the file of the High Court. 

S. G. Rangaramanujamh, for Appellant. 

The Order of the Court was pronounced by the 

Chief Justice—An appeal is sought to be preferred under clause 15 of the 
Letters Patent against an order of Subba Rao, J., refusing to transfer O.S. No. 20 
of 1951 from the file of the City Civil Court, Madras, to the Original Side of this 
Court and to be heard along with a suit pending on the file of this Court, and staying 
the suit on the file of this Court until the disposal of the suit in the City Civil Court. 


On the authorities, it is clear that the appeal is not maintainable. Neither 
the order refusing to transfer a suit from the file of the City Civil Court to this Court 
nor an order staying a suit pending in this Court is a ‘judgment’ within the meaning 
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of clause 15 of the Letters Patent. See Narsa Reddi v. Hajee Tar Mohammad Ayub 
Sait? and L.P.A. No: 74 of 1950. 


Learned counsel for the appellant relied upon a ruling in Krishna Reddi v. 
Thanikachala Mudali* in which it was held that an order transferring a suit from the 
file of a mofussil Court to this Court is a judgment within the meaning of clause 15. 
Thisedecision cannot be deemed to be good law any longer after the recent decision 
of the Supreme Court in Asrumati Debi v. Rupendra Deb*. Their Lordships held 
that an order for transfer of a suit made under clause 13 of the Letters Patent is 
not a judgment within the meaning of clause 15, and therefore is not appealable. 
There is abundant authority for the position that an order staying a suit is not a 
““judgment ” within the meaning of that clause. 


The appeal is not competent. The papers will therefore be returned to the 
party. , i 
V.P.S. —_ Appeal held not com- 
, petent and papers returned. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Criminal Jurisdiction.) 
PRESENT :—Mr. JUSTICE VENKATARAMA AYYAR, 
Golla Narasimhulu ..  Petitioner* 
v. 
Kodi Narasimham ànd others .. Respondents. 


Madras District Municipalities Act (V of 1920)—Election Rules, Rule 27-A (1) (a)—Polling-officer 
marking bailot-papers with names of electors and their serial number in the electoral list—Effect—Rule 10 (c) 
—If applicable. 


A mere violation of Rule 27-A (1) (a) of the Election Rules (by the Polling-officer marking the 
ballot-papers with the names of the clectors and their serial number in the electoral list) is not sufficient 
to invalidate the election and it must be shown that the result of the election has been affected thereby. 
But Rule 27-A (1) (a) requires that the ballot-papers marked in such manner as to disclose the identity 
of the elector should be rejected. Where, as in the instant case, as all the ballot-papers are marked, 
all of them will have to be rejected and the result is there is no person who can be said to have been 
elected and the question whether the result of the election had been affected docs not even arise. 
Accordingly a re-election must be ordered. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ in the nature of a writ of certiorari 
calling for the records in O.P. No. 32 of 1952 òn the file of the Subordinate Judge, 
- Kurnool (Election Commissioner, Kurnool) and quash the order, dated 29th Novem- 
ber, 1952, made in the said O.P. No. 32 of 1952. 


P. Rama Reddy and V. Venkataramana Reddy for the Petitioner. 
Mohan Kumaramangalam for the 1st respondent. 
The Court made the following 


Orver.—This is an application under Article 226 of the Constitution to quash 
the decision of the Election Commissioner in O.P. No. 32 of 1952. The facts are 
not in dispute. On 16th September, 1952, elections wefe held for the Municipal 
Council, Nandyal. The petitioner and the first respondent herein and two other 
candidates contested the seat for Ward No. 12. The petitioner got 280 votes, the 
fisrt respondent 240 votes and the other two candidates far less and accordingly, 
the petitioner was duly declared elected. Thereupon, the first respondent; filed 
O.P. No. 32 of 1952 before the Subordinate Judge of Kurnool who is the Election 
Commissioner under the Act for setting aside the election on various grounds. We 
are concerned in this petition with only one of them, that the Polling-officer entered 
on the ballot-papers the names of the electors and their serial number in the electoral 
list. Rule 27-A (1) (a) of the Election Rules is as follows : 

“ A ballot-paper shall be rejected if it bears any mark by which the elector can be identified.” 
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The contention of the first respondent, before the Election Commissioner was 
that in marking the ballot-papers with the names and the serial number of the 
electors the Polling-officer had violated the mandatory provisions of Rule 27-A 
(1) (a), that those votes ought accordingly to have been excluded from the count 
and that the reception of these votes by the Election Officer constituted a material 
irregularity by reason of which the election was liable to be set aside. It is to quash 
-this decision that the present application for a writ of certiorari has been filed. 
Mr. P. Rama Reddi, the learned Advocate for the petitioner, concedes that there has 
been a breach of Rule 27-A (1) (a), but he gontends that there is no definite finding 
that the result of the election had been affected thereby and that in the absence of 
such a finding, the election should not have been set aside. He relied on Rule 10 (e) 
-which is as follows : 

“If in the opinion of the Election Commissioner the result of the election has been materially 
affected by any irregularity in respect of a nomination paper or by the improper reception or refusal 
of a nomination paper or vote or by any non-compliance with the provisions of the Act or the Rules 
made thereunder, the election of such returned candidate shall be void.” 

The contention is that it was not sufficient merely to prove that there was a 
breach of the Rules, but that it must further be established that the result of the 
election had been materially affected by such breach. On behalf of the respondent, 
certain passages in the judgment were referred to as amounting to a finding on the 
evidence that the electors had voted in fear of the petitioner and that the result 
of the election was materially affected thereby. But the finding in fact is that there 
was no threat by the petitioner and the conclusion of the Election Commissioner 
rests solely on the ground that there had been a breach of Rule 27-A (1) (a). 


J agree with the contention of the petitioner that a breach of Rule 27-A (1) (a) 
does not ipso facto render the election void and that before it could be set aside it 
must be established that the result of the election had been affected thereby. In 
Woodward v. Sarsons+ a Polling-officer in charge of one of the booths marked on 
the ballot-paper the number of the voters in the electoral list. It was held that 
these papers should not be counted and if counted by the Election Officer, they 
should be struck out by the Election Commissioner on scrutiny. Then the Court 
proceeded to count the other valid votes recorded in the several booths and held 
that even excluding the invalid votes, the result’ of the election had not been affected. 
In Mahabaleswarappa v. Ramachandra Row? the facts were’ that 322 ballot-papers 
had been marked by the Polling-officer with the numbers of the voters on the 
electoral rolls. All these votes were rejected by the Election Officer. Out of the 
remaining votes, the successful candidate got 1206 votes and his rival 1,092 votes. 
The Election Commissioner having set aside the election on the ground that the 
secrecy of the ballot-box had been violated, it was held by Venkatasubba Rao and 
Cornish, JJ., that the election could not be set aside merely because there had been 
a breach of the rules and that it must further be proved that it had affected the 
result of the election. The position was thus stated by Cornish, J. 


“ The next question was whether this non-compliance had materially affected the result of the 
election. Rule ro (c), which makes this the basis of the Commissioner’s power to declare the election 
void, has been extracted from s@ction 13 of the Ballot Act. The words “result of the election” 
in the section have been held-to mean the return of the candidate and not the amount of his majority. 
(See Rogers on Elections, Vol. II, p. 41 and the cases there cited). The words must have the same 
meaning in the Rule. So that if the number of ballot-papers rejected by reason of non-compliance 
with the rules did not suffice to turn the scale against the elected candidate, though the extent of his 


majority, might be affected, the result of the election could not be held to have been materially 
affected.” 


This is made very clear by Mr. Justice O’Brien in East v. Clare? where he said:— 


“I do not at all agree with the construction put upon that section by Mr. Justice Grove in the 
Hackney Case*. He there says that ‘ the result of the election’ does not necessarily mean the return 
of the candidate, but means his return by the particular number of votes. In his opinion, therefore, 
if the mistake or non-compliance with the rules produced a diminution of the votes by which the 
successful candidate was elected, although it might not be sufficient to destroy his majority, ‘ the 
result of the election’ would be affected, and recourse could not be had to section 13. In my opinion 
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_ that decision is entirely wrong. In Woodward v. Sarsons1, no less than 294 votes were spoiled by the 
mistake of the presiding officer, but they would not, if admitted, have turned the scale against the 
successful candidate, and therefore did not affect ‘ the result of the election.” It was held that this 
did not render the election invalid.” 


The learned Judges then found that even if the rejected votes and the votes 
of those who did not go to the polls were counted in favour of the defeated candidate, 
the successful candidate had a comfortable majority and that, therefore, the result 
of the election was not affected. It must, therefore, be held that a mere violation 
of Rule 27-A (1) (a) is not sufficient to invalidate the election and that it must 
further be shown that the result of the election has been affected thereby. 

It is next contended for the petitioner that as the Polling-officer had impartially 
marked all the ballot-papers which had been cast into the box with the names of the 
voters and their serial number, the result of the election was not affected, because 
all the candidates were equally affected and their mutual position remained the 
same as the result of the marking of the ballot-papers as without it. This contention 
has much in common-sense and justice to commend it. But it must fail on the 
principle of the matter. Rule 27-A (1) (a) requires that the ballot-papers marked 
in such manner as to disclose the identity of the elector should be rejected. If all 
the ballot-papers are marked so as to violate Rule 27-A (1) (a), all of them will have 
to be rejected and the result is there is no person who can be said to have been 
elected. In Woodward v. Sarsons' and Mahabaleswarappa v. Ramachandra Row? 
after rejecting the ballot-papers which were marked there were still others which 
were valid on which an election could be declared and then the only question was 
whether the result of the election had been affected. But where there is no vote 
at all recorded there is no election which could be declared and the question whether 
the result of the election had been affected does not even arise. On this ground, 
the declaration of the Election Officer should be set aside and a fresh election ordered. 


It was argued for the petitioner with considerable force that it would be unjust 
to defeat the declared intention of the voters for a mistake committed by the Polling- 
officer over whose action the electors have no control. But Rule 27-A (1) (a) 
does not provide for any exception in such cases and in Woodward v. Sarsons+ the 
marked ballot-papers were rejected even though the mistake was on the part of the 
Polling-officer. In the Champaram Case? it was found that a large number of ballot- 
papers had been marked by the mistake of the Polling-officer. Those votes were 
rejected, a re-election ordered on the ground that a large section of the electorate 
had in effect been deprived of its franchise. See also Burdwan-Division, Second Caset. 


It is unnecessary in this view to consider whether the election is liable to be set 
aside on the ground that on the facts found it could not be said to have been 
held under the Act. In Woodward v. Sarsons!, Lord Coleridge, C.J., observed on 
this aspect of the matter as follows : 

“We think, though there was an election in the sense of there having been a selection by the 
will of the constituency, that the question must in like manner be, whether the departure from the 
prescribed method of electfon is so great that the tribunal is satisfied as a matter of fact that the elec- 
tion was not an election under the existing law. It is not enough to say that great mistakes were made 
in carrying out the election under those laws ; it is necessary to be fble to say that, either wilfully or 
erroneously, the election was not carried out under those laws, but under seme other method. For 
instance, if during the time of the old laws, with the consent of a whole constituency, a candidate 
had been selected by tossing up a coin, or by the result of a horse-race, it might well have been said 
that the electors had exercised their free will, but it should have been held that they had exercised it 
under a law of their own invention, and not under the existing election laws, which prescribed an 
election by voting. So now, when the election is to be an election by ballot, if, either wilfully or 
erroneously, a whole constituency were to vote, but not by ballot at all, the election would be a free 
exercise of their will, but it would not be an election by ballot and therefore not an election under 
the existing clection law.” 


It is arguable that as all the ballot-papers had been marked, there had been 
no election by ballot under the Act and on that ground the election was liable to 
be set aside. But itis unnecessary to decide this point as the election must be set 
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aside on the ground that there was in fact no vote recorded and that, therefore there 
was no election. 


In the result, this petition must be dismissed. In the circumstances of this case, 
the parties are directed to bear their own costs. 


KS. —— Petition dismjssed. 
_IN THE HIGH-COURT OF JUDICATURE AT MADRAS. 
$ Present: MR. Justice RAMASWAMI. 
S.R. No. 8238 of 1953 in the matter of.* 


Drugs Act (XXIII of 1940) and Drug Rules (1945), rule 29—Appeal to District Court—High Court—— 
When a District Court—Appeal to High Court—Maintainability. 


, The High Court will be a District Court when it does not exercise its ordinary or extraordinary 

civil jurisdiction under clauses 11 to 18 of the Letters Patent (Madras). 

Kuppuswami Nayagar, in the matter of, (1929) 59 M.L.J. 17 at 18 followed. 

Hence a Civil Miscellaneous Appeal can be filed in the High Court under rule 29 of the Drug 
Rules, though the rule provides for an appeal only to the District Judge and not to the High Court. 

Re : S.R. No. 8238 of 1953, C.M.A. sought to be preferred to the High Court 
under the Drugs Act (XXIII of 1940.) On a question as to whether under the 
Drugs Act (XXIII of 1940) an aggrieved party has a right to prefer a C.M.A. in 
the High Court against an order of the Drug Controller of India cancelling the 
import licence granted to him. 


T. T. Srinivasan and A. N. Rangaswami for Appellant. 


The Court delivered the following 

Jupcment.—The main question that arises for consideration in this matter 
is whether under the Drugs Act XXIII of 1940, an aggrieved party has right to 
prefer a Civil Miscellaneous Appeal in the High Court against an order of the 
Drug Controller of India, cancelling the import licence granted to him. 


Rule 29 of the Drug Rules, 1945 framed under section 12 of the Drugs Act 
(Central Act XXIII of 1940) empowers the licensing authority to suspend or cancel 
in certain- cases the import licence granted, provided that the person aggrieved by 
such cancellation or suspension may within three months from the date of the order 
appeal to the District Judge of the District in which the right of appeal accrues 
or if there is no District Judge of the District such judicial officer as the Central 
Government may appoint in this behalf having jurisdiction and his decision shall be 
final. 


The appellant has chosen the High Court as the proper forum for preferring 
the Civil Miscellaneous Appeal. But as the rule does not expressly provide for 
an appeal being presented to the High Court under the Act, an objection was 
raised by the office as to how the Civil Miscellaneous Appeal can be maintained. 
The advocate for the appellant submits in reply that the High Court is a District 
Court within the meaning of the Drug Rules and that section 3 (15) of the General 
Clauses Act amply justifies *his position. 


Section 3 (15), General Clause Act, defines the ‘ District Judge’ as meaning 
the judge of a Principal Civil Court of original jurisdiction but shall not include a 
High Court exercising its ordinary or extraordinary original civil jurisdiction. 
This would mean that the term applies either to the Principal City Judge or the 
Judge of a High Court not exercising ordinary or extraordinary original civil juris- 
diction. The explanation of the term ‘ District Judge’ is elaborately dealt with in 
a Bench decision of Wallace and Anantakrishna Ayyar, JJ., reported in Kuppuswami 
Nayagar, in the matter. of! following Candas Narrendas Navivahu v. G. A. Turner? 
as lending support to the view that the High Court is a District Court when it does 
not exercise its ordinary or extraordinary civil jurisdiction conferred on it by the 
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amended clauses 11 to 18, Letters Patent (Madras). In other words, the High Court 
will be a ‘ District Court’ when it does not exercise its ordinary or extraordinary 
Civil jurisdiction under clauses 11. to 18, Letters Patent. It is this interpretation 
of the term ‘ District Judge’ that is sought to be applied to the term District Judge 
in rule 29 of the Drug Rules for preferring a Civil Miscellaneous Appeal to the High 
Coust. It is also stated that the appellant has taken alternative steps in the City 
Civil Court by way of abundant caution though he has expressed a doubt whether 
such proceedings under the Drug Rules can be maintained in the City Civil Court. , 


I need not point out that the City Givil Court does not exercise any appellate 
jurisdiction unlike a District Judge. 

In these circumstances I direct that the S.R. be entertained as Civil Miscel- 
laneous Appeal under rule 29 of the Drug Rules 1945 stamped with a fixed fee of 
Rs. 2. f 

R.M. —_—- S.R. directed to be entertained 

as a Civil Miscellaneous Appeal. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMASWAMI. 


Messrs. Gulab Chand Dhanaraj ..  Petitioners* 
v. 
P. Anandan, Proprietor, Sri Sai Baba’s Textiles, Cannanore .. Respondent. 


Res Judicata—Decision of a Court not having jurisdiction—Not res judicata in respect of a suit 
relating to the same subject-matter. 


In a suit at Cannanore by the plaintiffs to recover a sum of money from the defendants on the 
basis of a contract, the defendants raised a plea that the decision of the Small Cause Court at Calcutta 
in regard to the same contract, operates as res judicata. Clause 7 of the contract, however, provided 
that all causes of action arising between the parties should be agitated only at Cannanore. 


Held, that, by reason of the contract embodied in clause 7, the Smal] Cause Court at Calcutta 
had no jurisdiction to entertain the suit at all and therefore when the Court could not cntertain the 
suit, the question that it has privilege to decide rightly or wrongly and that in such a case the decision 
would be binding on the parties and that it would operate as res judicata do not arise at all. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased-to revise the order of the Court of the District Munsif of Cannanore, 
dated 7th April, 1952, and passed in O.S. No. 331 of 1949. 


A, Achuthan Nambiar for Petitioners. 
N. R. Sesha Atyar for Respondent. . 
The Court delivered the following . 


Jupcment.—This Civil Revision Petition has been filed against the order made 
by the learned District Munsif of Cannanore in O.S. No. 331 of 1949. 


P. Anandan, Proprietor, Sri Sai Baba’s Textiles, Cannanore, entered into an 
agreement with Messrs. Gulab Chand Dhanaraj, cloth merchants and commission 
agents, 12, Narmal Lohia Lane, Calcutta, in regard to,the supply of textile goods 
by the former who was a manufacturer to the latter who were customers. The 
nes between them contained an important covenant namely paragraph 7 of 

x, A-I 


“the orders are accepted by the manufacturers at their office at Cannanore and the payments 
are.all to be made at Cannanore and the cause of action in all these cases will arise only at Cannanore.” 


In these circumstances in regard to a certain transaction namely a contract 
which was entered into by the agent of the plaintiff at Calcutta and which was 
subsequently confirmed by the principal at Cannanore a suit was filed by the defen- 
dants in the Court of Small Causes at Calcutta claiming certain reliefs against the 
plaintiff. The plaintiff promptly objected and pointed out that under the terms 
of the contract the, defendants herein were not entitled to file a suit there at all and 
thdt the Small Cause Court at Calcutta could not entertain such a plaint. Thise 
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plea was overruled by the Small Cause Judge as well as by the Full Bench which 
confirmed the decision of the Small Cause Court Judge. 


The plaintiff has filed a suit in regard to the same contract in the Court of the 
District Munsiff of Cannanore for recovery of a sum of Rs. 1,897-14-0 and interest 
as.damages from the defendants for breach of contract and also for costs of the suit. 


The plea raised by the defendants was that by reason of the decision ‘of the 
Small Cause Court Judge at Calcutta this suit was barred by the principle of res 
judicata, . 

The learned District Munsiff overruled this contention and hence this Civil 
Revision Petition. 


In this Civil Revision Petition I am of opinion that the learned District Munsiff 
was perfectly correct in holding that the decree of the Small Cause Court did not 
operate as ys judicata. I have already reproduced clause 7 of Ex. A-1 which showed 
that both the parties entered into a covenant that all causes of action arising between 
them should only be agitated in Cannanore. That this covenant in quite legal 
is laid down in Raghavayya v. Vasudevayya Chetty1, following the previous decision in 
Achratlal Kesavlal and Co. v. Vijayam and Co.*. This ruling of the Madras High 
Court has also been followed by the High Courts of Calcutta, Bombay and Allahabad 
and in fact no decision contrary to this decision has been cited either before the 
lower Court or here. In other words by reason of that contract embodied in clause 7 
the Small Cause Court at Calcutta had no jurisdiction to entertain the suit at all and 
therefore when the Court could not entertain the suit the questions that it has the 
previlege to decide rightly or wrongly and that in such a case the decision would 
be binding on the parties and that it would operate as res judicata do not arise at all 
here. The learned District Munsiff was therefore rightly of the opinion that the 
decision of the Small Cause Court at Calcutta should be considered as a decision 
of a Court of incompetent jurisdiction and therefore the decision of that Court 
could not be res judicata to shut out the plaintiff from the Cannanore Court. 


The Civil Revision Petition is dismissed with costs. 

V.P.S. — Petition dismissed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :—Mnr. JUSTİCE SATYANARAYANA RAO AND MR. JusTicE RAJAGOPALAN, 


V. S. P. Subramanian Chettiar .. Petitioner* 
v. 
The Commissioner of Iricome-tax, Madras : .. Respondent. 


Income-tax Act (XT of 1922), section 66 (1)—Application by assessee to the Appellate Tribunal for reference 
to High Court—Signature of advocate alone—Sufficiency—‘ Authorised representative ’>—Meaning of-——Appellate 
Tribunal Rules (1946), rule 2 (ii). 

A lawyer or an advocate entitled to appear under section 61 of the Income-tax Act before a 
Tribunal is an ‘ authorised representative ’ within the meaning of rule 2 (ii) of the Appellate Tribunal 
Rules, 1946. He would, therefore, be a person entitled to sign and present an application under 
section 66 (1) of the Income-tax Act on behalf of the assessee as his authorised representative. 

It is not necessary that the advocate should be specifically authorised to sign the application by a 
further authorisation. Nor is it necessary that such an application should be signed by both the 
assessee and his advocate. 

Obiter.—-While power is conferred on the appellate Tribunal to excuse the delay in presenting 
an appeal it is powerless with rezard to an application under section 66 (1) if it is out of time and 
there exists.a just cause for excusing the delay. 


‘Petition under section 66 (3) of the Indian Income-tax Act, praying that in 
the circumstances stated therein the High Court will be pleased to direct the Income- 
tax Appellate Tribunal, Madras Bench, under sub-section (3) of section 66 of the 
Income-tax Act to treat the Application, R.A. No. 126 of 1952-53, on the file of the 


CY a 
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Income-tax Appellate Tribunal, Madras Bench A, as made within time and dacide 
it on merits. 


The Advocate-General (V. K. Thiruvenkatachari) and V, V. Raghavan for Petitioner. 


C. S. Rama Rao Saheb for Respondent. 


Phe Order of the Court was made by 

Satyanarayana Rao, 7.—This is an application by the assessee under section 
66 (3) of the Income-tax Act, questioning the correctness of the Appellate Tribunal’s 
decision, that the application of the assessee under section 66 (1) of the Act for a 
reference to the High Court was out of time. The application was rejected by the 
Appellate Tribunal on the ground that it was barred by limitation. The order of 
the Appellate Tribunal, which was the subject-matter of the application under 
section 66 (1), is dated 4th March, 1952. The assessee at the time the order was 
pronounced, was residing in Colombo, and he gave his Madras address, care of 
Kalyanarama Ayyar at Madras. Kalyanarama Ayyar received the order on 
14th March, 1952, and he, in due course, communicated it to the assessee at 
Ceylon, which was received by the assessee on goth March, 1952. The period’ of 
6o days expired on 13th May, 1952. Meanwhile, the Advocate, who appeared 
for the acsessee before the Appellate Tribunal, took steps to communicate with the 
assessee for making an application under section 66 (1) of the Act. The telegram 
which was issued by the assessee from Colombo on 8th May, 1952, was received 
by the advocate on gth May, 1952. On 13th May, 1952, the advocate filed the 
application in the prescribed form, but it was signed by him alone. The appli- 
cation was returned on 14th May, 1952, with the following endorsement : 


“The application is not signed by the proper person. Fresh application signed cither by the 
applicant himself or by the general power of attorney-holder may be filed in triplicate.” 


On 27th May, 1952, the advocate re-presented the application, which was also 
signed by the assessee. When the application came up for hearing before the 
Appellate Tribunal, on behalf of the department a preliminary objection was 
raised, that the application was barred by time, and that it was 14 days beyond the 
time allowed under section 66 (1). 


The main ground of.attack was that the application was not signed either by 
the assessee or by his duly authorised representative when it was presented on 13th 
May, 1952, and as by the time of re-presentation the period of 60 days had elapsed, 
the application must be treated as barred by limitation. The Appellate Tribunal 
accepted the contention of the department and rejected the application. The 
ground on which the Appellate Tribunal founded its decision was that the necessary 
authority for signing the application was not produced along with the application 
filed on the 13th of May, and that “ the power of attorney ” filed before the Tribunal 
at the time of the heating of the appeal did not authorise the advocate to sign the 
reference application. 


On behalf of the applicant, it was contended by the learned Advocate-General 
that this view of the Tribunal was wrong. We agree with that contention. The 
advocate, when he appeared before the Tribunal to argue the appeal, filed a vakalat, 
which authorised him : 

“to appear for me in the above assessment, appeal, revision, application, reference or other 
proceeding, to receive all notices and letters and all orders passed therein, to apply for and get the 
return of all documents filed copies of all papers and orders and to receive any refunds that may be 
due in the above proceedings.” 

The authority so conferred upon the advocate did not and in law could not termi- 
nate with the disposal of the appeal by the Tribunal, and his authority to act on 
behalf of the assessee undoubtedly continued. If, in fact, there was a reference to 
this Court, and on such reference this Court expressed its opinion and any varia- 
tion in the order of the Appellate Tribunal as a result of the order of this Court had 
to be made, it cannot for a moment be seriously contended that the advocate, who 
appeared before could not appear at the later stage without producing a fresh 
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vakalat. The view of the Appellate Tribunal, that there should be a specific autho- 
risation in the vakalat itself, to sign a reference application ts, in our opinion, also 
not correct. 


Under section 66 (1) of the Income-tax Act, the assessee is required to file the 
application in the prescribed form. The form R (T) prescribed by the Central 
Board of Revenue under the rule-making power vested in it by virtue of seetion 59 
provides for the signature of the applicant and of the authorised representative, if any. 
Authorised representative is defined in rule 2 (ii) of the Appellate Tribunal Rules, 
.1946, as mearing in relation to an assessee “ a person duly authorised by the assessee 
under section 61 to attend before the Tribunal.” Section 61 includes a lawyer 
as a person entitled to appear before the Tribunal. By reason of this definition, 
a Jawyer or an advocate entitled to appear under section 61 of the Act before a 
Tribunal is an “ authorised representative ” within the meaning of the rule. He 
would therefore, be a person entitled to sign and present an application on behalf 
of the assessee as his authorised representative and the application presented on 
1gth May, 1952, undoubtedly contained his signature. This aspect of the matter 
was overlooked by the Appellate Tribunal. The view of the Appellate Tribunal 
that the advocate was not an authorised representative, and that he should have 
been specifically authorised to sign the application by a further authorisation, is 
wrong. Ifwe confine ourselves to the reasoning adopted by the Appellate Tribunal, 
the question raised must undoubtedly be answered for the foregoing reasons in favour 
of the assessee and we must hold that the application was presented in time. 


A further cortention, however, has been raised by Mr. Rama Rao Saheb, 
learned counsel for the Commissioner that it was not sufficient to have the signature 
of the authorised representative but there should be the signature also of the assessee. 
We do not see any necessity for two signatures, and in the context the form must be 
read as only laying down that either it should be signed by the assessee or at least 
by his authorised representative if he had one. If the authorised representative 
signs on the application, there is no point in insisting upon the signature of the 
assessee also. All that the law requires is that there must be the signature of either 
the principal or bis authorised representative, and the application must be pre- 
sented under rule 7 of the Appellate Tribunal Rules, which is made applicable to 
this application also by rule 36 of the Appellate Tribunal-Rules. It must be noticed 
that an application under section 66 (1) is not required to be verified in the pres- 
cribed manner as in the case of appeal to Tribunal under section 33 (2) and the 
application under section 66 (1) is thereforé treated as less formal than a memo- 
randum of appeal under section 33 (3). 


It is unfortunate that while power is conferred upon the Appellate Tribunal 
to excuse the delay in presenting an appeal by section 33 (2) (a), and in the case of 
applications to this Court under section 66 (2) and (3) by sub-section (7-A) of 
section 66, no similar power is conferred upon the Appellate Tribunal to excuse the 
delay, if any, in filing applications under section 66 (1). Even the delay in pre- 
senting an application, which falls under section 66 (3) and in which the complaint 
is that the Appellate Tribunal wrongly rejected the application under section 66 (1) 
as barred by limitation, if presented beyond time, can be excused by this Court 
under section 66 (7-A) of the Act. But the Appellate Tribunal with regard to an 
application under section 66 (1) is powerless if it was out of time and there exists 
a just cause. We think it is an omission in the Act and the Legislature might 
remedy the defect. 


We think that the order of the Appellate Tribunal is wrong; and the Appellate 
Tribunal is required to treat the application as made within the time allowed 
under section 66 (1) and dispose it of according to law. We make no order 
as to costs. 


RM, Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P: V. RAJAMANNAR, Chief Justice AnD Mr. Justice VENKATA- 
RAMA AYYAR. 


The University of Madras by the Registrar .. Appellani*® 
v. 
Shantha Bai and another .. Respondents. _ 


Constitution of India (1950), Articles 12, 15 (1) andb2g (2)—Whether direction can be issued to the Uni- 
versity of Madras—Admission to colleges—-Regulated by Article 29 (2)—Restriction on admission of women in 
Colleges—Whether reasonable. 


Pursuant to the policy enunciated in the report of the commission appointed in 1945 to report 
on the State of higher education and its progress in the State of Madras, the Syndicate of the Uni- 
versity of Madras was granting permission for co-education only when they were satisfied that the 
Colleges had complied with certain requisite conditions. The petitioner’s application for admission 
into one affiliated college was refused by the Principal of the College on the ground that women 
students would not be admitted as there was no special sanction of the Syndicate. In a writ for the 
issue of a mandamus against the principal of the college the University of Madras was impleaded as 
2nd respondent with a view to obtain a judicial determination in its presence though no relief was 
claimed against the University. 


Held, (i) the University of Madras is not a State as defined in Article 12 of the Constitution and 
and its regulations are not subject to the prohibition enacted in Article 15 (1) of the Constitution of 
India. Educational institutions will be within the purview of Article 15 (1), only if they are State 
maintained and not otherwise. The regulations of the University of Madras which is State-aided 
and not State-maintained are not within the prohibition of Article 15 (1). 


(ii) Admission to colleges is regulated by Article 29 (2) and not Article 15 (1). 


(iii) The regulations of the University requiring that colleges should provide certain facilities 
for women before they could be admitted are not discriminatory on the ground of sex, but were only 
reasonable restrictions.’ ‘ 

Appeal under clause 15 of the Letters Patent against the order of the High Court 
dated 14th December, 1951, and made in W. P. No. 341 of 1951, a petition presented 
to the High Court to issue a writ of mandamus or other directions to the 2nd res- 
pondent herein to admit the petitioner therein into the Intermediate class of 
the Mahatma Gandhi Memorial College, Udipi. 


K. V. Venkatasubramani Ayyar and T. P. Gopalakrishnan for Appellant. 
The Advocate-General (V. K. Thiruvenkatachari) Amicus Curiae. 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, 7.—This is an appeal by the University of Madras against 
the judgment of Subba Rao, J., in W. P. No. 341 of 1951 and the point for deter- 
mination is whether the directions issued by the appellant to the affiliated colleges 
not to admit girl students without obtaining the permission of the Syndicate are 
valid. For a correct appreciation of the true scope and significance of those direc- 
tions, it is necessary to state the conditions under which they came to be given. 
Until recently the number of girl students who sought bigher education in the 
colleges was inconsiderable and the women’s colleges that were in existence were 
quite ample to provide for their needs. Latterly there has been a large increase 
in their number and as the existing women-colleges were not sufficient to accommo- 
date, them, colleges which were admitting only boys also began to admit girls. 
Co-education became so general that by 1943, the Syndicate considered it desirable 
to frame certain rules for regulating the admission of women students in such mixed 
colleges. Women could be admitted only with the prior sanction of the Syndicate 
and the maximum number that could be admitted was fixed by the Syndicate on 
the basis of the amenities and facilities such as separate hostel, play grounds and the 
like provided by the College. In 1945 a Commission was appointed in accord- 
ance with section 16 (12) of the Madras University Act to report on the State of 
higher education and its progress in the State of Madras. The Commission went 
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into the question of women’s education and set out its views in Chapter XIII of 
the report. It noted with gratification that ‘the education of women had advanced 

‘rapidly in recent years’ and observed that notwithstanding the increase in the 
number of women’s colleges : 

“they have been unable to accommodate the rapidly increasing number of applicants seeking 
collegiate education in every branch.” . 

Next, after referring to the Rules prescribed by the Syndicate in 1943, the report 
went on to state that : 

“most colleges have not attempted anythfhg more than a nominal compliance with the conditions 

imposed by the University with regard to common rooms, recreational facilities, etc. On the whole, 
the life of the women students in these colleges is handicapped. The atmosphere of freedom necessary 
for their natural development is lacking as the bulk of the students and almost the whole of the staff 
are men. In addition to this it becomes necessary to impose many restraints for the sake of discipline. 
It is the unanimous opinion of the Commission that men’s colleges should be precluded from admitting 
women to the Intermediate classes. The difficulties of women students at this stage are much greater 
because of their age and the time required to get accustomed to the change from school to college 
conditions of life and instruction. To achieve this very desirable object it is necessary that more 
‘women’s colleges with the necessary hostel accommodation should be established.” 
Pursuant to the policy enunciated in the report the Syndicate was granted permission 
for co-education only when they were satisfied that the college had complied with 
the requisite conditions. It will thus be seen that the restrictions imposed on the 
admission of girl students in the colleges are not the outcome of any policy of dis- 
crimination against them as in the familiar cases of exclusion of the Coloured 
Races in America. The report of the Commission shows that the object of the 
University is to encourage higher studies among women and that the regulations 
are intended to ensure a proper and healthy education in conditions of co-education. 
The grounds for differential treatment of boys and girls are not political, but social. 
It is as well to bear this aspect of the matter in mind in considering whether the 
directions given by the University are discriminatory. ; 


Now, turning to the facts of this case, in 1949 a new college called the 
Mahatma Gandhi Memorial College was founded in the town of Udipi and 
affiliated to the University of Madras. While granting affiliation, the Syndi- 
cate gave permission for the admission of only 10 girl-students in the Junior 
Intermediate class as temporary measure for the year and directed that in future no 
women students should be admitted without the special sanction of the Syndicate. 
On 24th July, 1951, the petitioner Shantha Bai applied for admission to the Inter- 
mediate course in this college, but her application was refused by the Principal on 
the ground that girl-studeats would not be admitted. Thereupon, she filed the 
petition out of which the present appeal arises for the issue of a writ of mandamus 
against the Principal of the College to admit her to the Intermediate course. The 
first respondent to this application was the University of Madras and the second, the 
Principal of the College. The affidavit in support of the petition stated that the 
secord respondent had refused to admit the petitioner as a result of the directions 
given by the first respondent not to admit women into the college; that those 
directions were opposed to section 5 (1) of the Madras University Act, VII of 1923, 
and that they were also repugnant to Article 15 (1) of the Constitution, in that they 
discriminated against the applicant on the ground of sex and therefore void. On 
these allegations it was prayed that a writ of mandamus be issued directing the second 
respondent to admit the petitioner in the college. No relief was claimed against 
the University of Madras, but its joinder as the first respondent was obviously with a 
view to obtain a judicial determination in its presence that the directions issued 
by it are not valid. The second respondent appeared by counsel, but did not 
contest the application. The University of Madras filed a counter-affidavit stating 
that the directions given by it were based on considerations of practical convenience 
and were neither discriminatory nor unjust, that they were not opposed either to 
' section 5 (1) of the Madras University Act or Article 15 (1) of the Constitution and 
that the matter was governed by Article 29 of the Constitution and not by Article 
15 (1) ; that no right of the petitioner had been invaded and that the application 
was liable to be dismissed. f 
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_ The petition was heard by Subba Rao, J. He overruled the contention that 
the directions given by the University were in contravention of section 5 (1) of the 
Madras University Act VII of 1923, which so far as it is material is as follows : 


t No person shall be excluded from admission to any degree or course of study on the sole ground 
of sex, race, (creed, class, or political views).” 


He held ‘that “admission to any degree or course of study’ in section 5 (1) referred 
to admission to particular courses of studies such as Law, Medicine, Engineering 
and the like and not admission to colleges. He also held following the decision in 
King v. Benchers of Lincoln’s Inn}, that no Writ of mandamus could be granted to 
compel the Principal to admit the petitioner into the college. He was of the opinion 
that Ar‘icle 29 did not exclude the application of Article 15 (1) ; that the directions 
given by the University were opposed to that article as discriminatory against 
the petitioner on the ground of sex and that they were accordingly void. In this 
view and in view of the fact that the Principal did not oppose the application, 
Subba Rao, J., directed the issue of a mandamus to the second respondent to 
consider the application of the petitioner without making any discrimination on 
rye ground of sex. The University of Madras prefers this appeal against this 
ecision. 


Three contentions have been urged on behalf of the appellant: (1) Article 
15 (1) prohibits discrimination only by the State ; the University of Madras is 
not a State and its directions are therefore unaffected by the operation of Article 
15 (1). (2) The right of a citizen to get admission into an educational institution 
is governed not by Article 15 (1), but by Article 29 and that Article does not prohibit 
any restriction based on the ground of sex. (3) The directions given by the Uni- 
versity do not deny the right of women to be admitted into colleges, but only regulates 
the exercise of that right and that having regard to the nature of the right, the 
restrictions are reasonable and not discriminatory. 


On the first question, Article 15 (1) enacts : 


< The State shall not discriminate against any citizen on grounds only of religion, race, caste, 
sex, place of birth or any of them.” 
This provision is directed only against the State. The State is defined in Article 12 
as including : ; ; 

“ the Government and Parliament of India and the Government and the Legislature of each of 


the States, and all local or other authorities within the territory of India or under the control of the 
Government of India.” 


The question is whether the University can be held to be ‘ local or other authority ° 
as defined in Article 12. These words must be construed ejusdem generis with 
Government or Legislature and so construed can only mean authorities exercising 
governmental functions. ‘They would not include persons natural or juristic who 
cannot be regarded as instrumentalities of the Government. The University of 
Madras is a body corporate created by Madras Act VII of 1923. It is not charged 
with the execution of any Governmental functions ; its purpgse is purely to promote 
-education. Though section 44 of the Act provides for financial contribution by the 
local government, the University is authorised to raise its own funds by income from 
fees, endowments and the like. It is a State-aided institution, but it is not maintained 
by the State. 


What is action by the State authority as distinguished from individual action, 
has, in America, come up for consideration frequently in connection with the 
Fourteenth Amendment which prohibits States from enacting certain classes of 
legislation. Inthe Civil Rights cases?, the question arose whether bye-laws and rules 
framed by Railway Companies and by proprietors of public restaurants and hotels 
excluding the coloured races or limiting their rights to get accommodation were 
within the prohibition enacted in the Fourteenth Amendment. In holding that 
they were outside the purview of the Amendment, Bradley, J., observed : 
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_“Itis State action of a particular character that is prohibited. Individual invasion of indivi- 
dual rights is not the subject-matter of the Amendment.” 
It may be possible to hold different opinions as to whether in a particular case 
the act complained against is that of the State or of its instrumentalities or not 
as to which see United States v. Classic}, the comment thereon of a learned writer 
M. Pekelis in “ Law and Social Action ” at pages 106 and 107 and the later decision 
of the Supreme Court in Screws v. United States?. But the principle that the Fourteenth 
Amendment prohibits only State action is itself not open to argument. What is 
State action as distinguished from individual action was thus stated by Strong, J., 
in Ex parte Commonwealth of Virginia? ? 

“ We have said the prohibitions of the 14th Amendment are addressed to the States... . They 

have reference to actions of the political body denominated a State, by whatever instruments or in 
whatever modes that action may be taken. A State acts by its legislative, its executive or its judicial 
authorities. It can act in no other way. The constitutional provision therefore, must mean that 
no agency of the State, or of the officers or agents by whom its powers are exerted, shall deny to any 
person within its jurisdiction the equal protection of the laws. Whoever, by virtue of public position 
under.a State government, deprives another of property, life or liberty without due process of law, or 
denies or takes away the equal protection of the laws, violates the constitutional inhibition ; and as 
be act in the name and for the State, andis clothed with the State’s power his act is that of the 
otate, 
The question has also been considered in America with special reference to Uni- 
versities. Where the University is maintained by the State any regulation or law 
made by the University which is repugnant to the 14th Amendment has been held 
to be unconstitutional and appropriate writs have been issued. Such for example 
are the decisions in Missourt Ex Rel Gains v. Canada*, Sipuel v. University of Oklahoma®, 
Sweatt v. Painter®, Mclaurin v. Oklahoma S. Regents’. But where the University 
is not one maintained by the State, their regulations are not open to attack under 
the 14th Amendment because such a University cannot be considered to be a State. 
A case ‘of this kind arose in People Ex. Rel Tinkof v. North Western University®. The 
North Western University was incorporated by an Act of the Legislature of the State 
of Illinois in January, 1851. It was not maintained by the State though it 
received aid from the State. Vide the decision in the North Western University v. 
People®, where the constitution of the University is set out. The University 
reserved the right to reject any application for admission to it for any reason 
which it considered adequate. An applicant who had been denied admission to 
the college filed a suit against the University to compel it to admit him. In 
dismissing this action Judge Kiley observed : 

“Under its Charter the University had the power to adopt whatever rules it deemed necessary 
to the proper attainment of the University purpose.” 

An application to the Supreme Court for the issue of a writ of certiorari against this 
decision was dismissed. Vide People v. North Western University, Commenting 
on this decision a learned American writer Mr. Chambers, observed : 


“ The outcome, no doubt, will be regarded as a strengthening of the ramparts defending the right 
of a privately controlled educational institution to select its own students, free from state compulsion. 
The way is open for the State to provide facilities for higher education for all qualified applicants 
at its own State universities agd colleges.” 


The distinction between State-maintained universities and State-aided universities 
has-also been adopted in several decisions pronounced by the State Courts in 
America. Thus in Morris v. Major and City Council of Baltimore}, a rule prohibiting 
admission of Negros in a private school which received aid from the State, but was 
not maintained by it, was held not to violate the 14th Amendment; whereas a 
similar provision in Kerr v. Enoch Free Library1+, was held to be void as the school was 
maintained by the Local authorities (vide 62 Harward’s Law Review, pp. 126 to 128), 
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2. 89 L.Ed. 1495: 325 U.S. 1. 8. 93 L.Ed. 383: 335 U.S: 829. 
3. 25 L.Ed. 676 at 679 :100 U.S. 339. g. 25 L.Ed. 387: 99 U.S. 309.° 

4. 83 L.Ed. 208: 305 U.S. 337. 10. 78 F. Supp. 451 (D. Md. 1948). 
5. 92 L.Ed. 247: 332 U.S. 631. of 11. 149 F. ad. 212 (4th Cir. 1945). 
6. 94 L.Ed. 1114: 339 U.S. 629. 
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It will be abundantly clear from the provisions enacted in part ITI, that the 
Indian Constitution has also recognised the distinction between State-maintained 
institutions and State-aided institutions. Thus, while Article 28 (1) enacts that no 
religious instruction shall be provided in any educational institution wholly main- 
tained out of State funds, Article 28 (3) provides that religious instruction might 
be givep in educational institutions recognised by the State or receiving aid out of 
State funds, but that no person should be compelled to take part in such instructions. 

. Article 29 (2) also recognises that educational institutions might be either State- 

maintained or State-aided. Adopting therefore the principles laid down in the 
American authorities, it must be held that ‘educational institutions will be within 
the purview of Article 15 (1), only if they are State-maintained and not otherwise ; 
.and that the regulations of the University of Madras, which is State-aided and not 
State-maintained are not within the prohibition enacted in Article 15 (1). 


It is also urged on behalf of the appellant that the matter is governed not by 
` Article 15 (1), but by Article 29 (2) which runs as follows : 

“ No citizen shall be denied admission into any educational institution maintained by the State 
or receiving aid out of State funds on grounds only of religion, race, caste, language or any of them.” 
This Article does not prohibit refusal of admission to educational institutions on the 
ground of sex and if that is the governing provision, then educational authorities 
are within their rights in declining to admit the petitioner. The argument which 
found favour with Subba Rao, J., was that Article 29 (2) did not expressly authorise 
any discrimination on the ground of sex, that it was only by implication that an 
inference could be made that there could be an exclusion on the ground of sex, 
that no such implications should be made as that would run counter to the clear 
language of Article 15 (1) and that the decision to specify sex as a ground of refusal 
in Article 29 (2) might be explained on the ground that its inclusion would conflict 
with Article 15 (3) which saves special. provisions made by the State for women and 
children. Now, it will be seen that while Article 15 (1) enacts a general principle, 
Article 29 (2) deals with a particular topic, viz., admission to educational insti- 
tutions. Ifthe principle generalia specialibus non derogant is to apply, the controlling 
provision would be Article 29 (2) and not Article 15 (1). It should also be noted 
that the language of Article 29 (2) is significantly different from that of Article 15 (1). 
Thus as pointed out by the learned Advocate-General while Article 15 (1) prohibits 
discrimination on the ground inter alia of ‘ place of birth’ these words are omitted 
in Article 29 (2). The omission is clearly deliberate and there is a purpose behind 
it. A State might be minded to open an institution for the advancement of know- 
‘ledge in a particular region which might be backward and for carrying out this 
object it might restrict admission into the institution to persons of the locality. If 
persons from other and more advanced regions are to insist on being admitted and 
the restriction in favour of persons who belong to the locality is to be rejected as 
inconsistent with Article 15 (1), the result would be that persons in the locality might 

. be prevented for all times from improving their lot. It is to avoid such consequence 
that ‘ place of birth ’ which is included in Article 15 (1) would appear to have been 
omitted in Article 29 (2). In the same manner the omision of ‘sex’ in Article 
29 (2) would appear to be a deliberate departure from the language of Article 15 (1) 
and its object must have been to leave it to the educational authorities to make their 
own rules suited to the conditions and not to force on them an obligation to admit 
women. 


Some argument was addressed before us on the exact significance of Article 
15 (3) which enacts that ‘ nothing in this article shall prevent the State from making 
any special provision for women’ and children’ The true scope of Article 15 (3) 
is that notwithstanding that Article 15 (1), it will be lawful for the State to establish 
educational institutions solely for women and that the exclusion of men students 
fiom such institutions would not contravene Article 15 (1). That is not inconsistent 
with the authorities of educational institutions not falling within Article 15 (3) 
from being clothed with power to admit or exclude women students from those institu- 
tions. The combined effect of both Article 15 (3) and Article 29 (2) is that while men 


` 
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students have no right of admission to women’s colleges, the right of women to 
admission in other colleges is a matter within the regulation of the authorities of 


these colleges. In Anjali v. State of West Bengal1, Bose, J., was of the view that , 


Article 29 (2) would be controlled by Article 15 (1). But on appeal, the learned 
Judges left the point open. We are of opinion that Article 29 (2) is a special Article 
and is the controlling provision when the question relates to the admission to 
colleges. 

The third contention urged in support of the appeal was that the directions 
given by the appellant prescribing the oonditions under which admission of women. 
to colleges would be permitted could not be said to be discriminatory against them 
on the ground of sex and that the American decisions which decide that exclusion of 
Negros from educational institutions is opposed to the 14th Amendment do not bear 
on the point. In America the restrictions placed on the rights of Negros to receive 
education in State universities had a political origin dating back to the times when 
slavery had not been abolished. The 14th Amendment was intended to confer on 
Negros the same status and privileges as were enjoyed by other ciiizens. But, 


- notwithstanding this enactment, the Negros continued to suffer. under social in- 


equalities. The Southern States in particular enacted laws segregating the Negros 
in railways and restaurants and excluding them from educational institutions intended 
for the whites. These laws came to be upheld on the ground that the equal protec- 
tion. of laws guaranteed by the 14th Amendment was ‘a pledge of the protection 


of equal laws’ and the requirements of the statute were satisfied if provisions’ 


substantially equal were made for the accommodation and education of the 
Coloured Races. Thus, in Plassy v. Perguson®, it was held that railway regulations 
providing separate accommodation for coloured Races did not offend the 14th 
Amendment and that the Negros could not insist on sitting in the same carriage 
with the whites. In Nerea College v. Keniucky*, it was held that a State regulation 
forbidding teaching to both white and coloured students at the same time and, 
at the same place was valid. In Gong Lum v. Rice*, it was held that a regulation by 
which a Chinese girl was to receive education in a shcool for coloured children 
in a neighbouring district, but not in the local school reserved for white students, 


_ was valid. From 1938 there came a change in the perspective through which 


es 


the question was viewed. The theory that equal protection of laws meant only 
a pledge of equal laws and not identical laws still stands. But the interpretation 
of what is an equal law has been liberalised so as to narrow the distinction between 
equal laws and identical laws. Thus, in Missouri Ex Rel. Gains v. Canada, it was 
held that there was no substantial equality in a Negro student being required to 
attend college in another district, while white sutdents were admitted in a local 
institution. In Sipuel v. University of Oklahoma’, it was held that the provision of 
a separate college for Negro students could not be said to be substantially equal 


where the college was not in existence and available at the same time as the college’ 


for whites and that a promise to start a college with equal facilities was not a ground 
for excluding the applicants from a college which was then in existence. In Sweatt 
v. Painter’, it was further held that there was no substantial equality when the new 
colfege had not the same facilities in the matter of variety of course, opportunity 
for specialisation, size of the library, and tradition and prestige as the college to 
which admission was denied. In Melaurin v. Oklahoma S. Regents®, it was decided 
that rules requiring Negro students in a college to occupy separate seats in the class, 


to sit at designated tables in the library and at special tables in the cafetaria speci- i 


fied for coloured students were in violation of the 14th Amendment as denying 
equal protection. These authorities establish that it is a right of all students 
to be admitted to educational institutions without distinction of colour and that 
it would be a discrimination to provide that they should be accommodated in 
colleges situated in other places. ; 





1. A.I.R. 1952 Cal. 822. 

2. 41 L. Ed. 256: 163 U.S. 537. 
3 53 L.Ed. 81: arr U.S. 45. 
4 72 L.Ed. 172: 275 U.S. 780 


83 L.Ed. 208: 305 U.S. 397. 
92 L.Ed. 247: 332 U.S. 631. 
. 94 L.Ed. 1114: 339 U.S. 629. 
94 L.Ed. 1149: 339 U.S. 637. 
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These decisions clearly have no bearing‘on the question that arises for deter- 
mination in these proceedings. As already mentioned, the Madras University 


:never attempted to exclude women from collegiate courses. The University Com- 


mission Report records with satisfaction that education among women had made 
rapid strides. The problem it has had to tackle has been how to provide for the 
ever-increasing demand on their part for higher education. There are not suffi- 
cient number of women’s colleges to accommodate all those who want to receive 
higher education. Co-education has become inevitable and unless that is properly 
controlled, it might result in evil and not geod.. It is for this reasori that the Syndi- 
cate requires that colleges which seek permission to admit women students should 
provide the necessary. facilities for them. In fact there is no regulation refusing 
admission to women students ; those regulations are addressed to the colleges and 
it is the colleges that are refused, permissions to admit women when they do not 
provide sufficient facilities ; it is difficult to see how these regulations can be regarded 
as discriminatory against women. ‘These regulations stand on the same footing 


-as other regulations relating to the affiliation of colleges in particular courses which 


require that certain conditions should be satisfied if sanction for opening such courses 
is‘to be granted. Thus, an application to open a science course might be refused 


-on the ground that there is no laboratory. This clearly is no discrimination. In 


the same manner in requiring that colleges should provide certain facilities for women 


‘before they can be admitted, it cannot be said that there is any discrimination on 


the ground of sex. 


. Our conclusions are that the University of Madras is not a State as defined 
in Article 12 of the Constitution and that its regulations are not subject to the 
prohibition enacted in Article 15 (1) ; that admission to colleges is regulated by 
Article 29 (2) and that the regulations of the University requiring that colleges 
should provide certain facilities for women before they could be admitted are not 
‘discriminatory on the ground of sex. In the result, this appeal must be allowed 
and W.P. No. 341 of 1951 dismissed. There will be no order as to costs. 


V.P.S. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) : 
PRESENT :—MR. JUSTICE VENKATARAMA AYYAR, 
Selva alias G. Sarangapani Chettiar ..  Petitioner* 
v. ; 
G. L, Aravamudha Iyengar and another .. Respondents. 


Madras District Municipalities Act (V of 1920), section 12 (7) and Election Rules, rules 1 (a) (b) and 
10—Chairman not convening meeting of council to-elect Vice-Chairman—Whether the Revenue Divisional 
‘Officer had the right to convene—Election must be materially affected in results in order to be set aside. 


The first question for decision that arose in the case was whether a Revenue Divisional Officer 


` had authority to convene a meeting for the election of a Vice-Chairman of a Municipality under 


section 12 (7) of the Madras District Municipalities Act, e 


Held, that the Revenue Divisional Officer had no authority to convene a meeting for the 
election of Vice-Chairman and that the notice sent by him was in contravention of rule 1 (a) (b) 
of the Rules, under ‘the Madras District Municipalities Act. 


The second question for decision was whether the result of the Election had been as required 
by rule 10 materially affected by the fact that the meeting was not convened by the Chairman 
but by the Revenue Divisional Officer, 

Field, that for such decision it would net be permissible to take into account what ‘might happen 
if the election were to be held on a future day instead on the day it was actually held. 


As the question whether the result of a particular election had been materially affected should 


‘be determined with reference to the facts and circumstances as they had stood on the date of the actual 


election, there would be no ground for holding that the result of the election which was convened 
by the Revenue Divisional Oficer had been materially affected because it was not convened by the 
Chairman. 





* W. P. No. 92 of 1953. ist May, 1953- 
37 f 
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On the evidence nothing was proved to the extent of making the election materially affected. 
by non-compliance of rule 1. é ` 
; Case-law discussed. 

Mahabaleswarappa v. Ramachandra Row, (1936) 71 M.L.J. 199, referred to. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in affidavit filed therewith the High Court will be pledsed to- 
issue a writ of certiorari, calling for the records relating to the proceedings in O. P. 
No. 93 of 1952, on the file of the Court of the Subordinate Judge of Kumbakonam: 
(Election Commissioner under the Di8trict Municipalities Act) and quash the 
same including the order passed by him on 6th February, 1953. 


M: K. Nambiyar and B. Punyakoti Chetty for Petitioner. x 


K. Rajah Aiyar, K. S. Ramamurthi and A. S. Raman for 1st Respondent and 
the Government Pleader on behalf of the 2nd Respondent. ‘ 


The Court made. the following ; 
Orver.—This is an application for the issue of a writ of certiorari for quashing, 
the decision of the Subordinate Judge of Kumbakonam in O. P. No. 93 of 1952. 
On 16th September, 1952; there was a general election of members to the Munici- ` 
‘pality of Kumbakonam and in‘ that election both the Petitioner and the rst Respon- 
dent were returned as Councillors. The term of the Councillors was to commence 
on 1st November, 1952. On that date the office of both the Chairman and the: 
- Vice-Chairman of the Municipality was vacant and accordingly the Revenue 
Divisional Officer, acting under the provisions of section 12 (7) of the District 
Municipalities Act, issued a notice Ex. A convening a meeting of the Councillors 
for election of Chairman at 4 P.M., on 12th November, 1952. At the same time he 
issued another notict Ex. A-2 convening a meeting of the Councillors at 6 p.m. on 
the same date for the election of Vice-Chairman. The Councillors duly met on. 
12th November, 1952, at 4 p.m. and elected a Chairman. At 6 P.M., all of them. 
again met and proceeded to elect a Vice-Chairman. This meeting was presided 
over by the Councillor who had been elected as Chairman at the meeting held 
at 4 P.M. There were two candidates for election to the office of Vice-Chairman, 
the Petitioner and the first Respondent. It must be mentioned that all the Municipal 
Councillors, 32 in number were present at this meeting, that the two candidates 
*refrained from voting and that 4 other members did not record their votes. Out of . 
the 26 who voted, 13 were in favour of the petitioner and 13 in favour of the first 
Respondent. There ae a tie, there was a drawing of lots and therein the Petitioner 
was declared elected. The first Respondent then filed O. P. No. 93 of 1952 for 
setting aside the election on the ground that the Revenue Divisional Officer had no 
authority to convene a meeting for the election of Vice-Chairman and that the 
election held at 6 p.m. on 12th November, 1952, was accordingly void. On an 
examination of the relevant provisions, the Subordinate Judge came to the con- 
clusion that the Revenue Divisional Officer wsa not authorised to convene a meeting 
for the election of Vice-Chairman and he accordingly set aside the election. A 
question having been raed as to whether the 1st Respondent was not estopped by 
his conduct from disputing the validity of the election, he held that the provision 
of law relating to the convening of the meeting was mandatory, that there could 
be no estoppel against a statute and that the respondent was entitled to a decla- 
ration that there was no meeting in the eye of law and that there was no election. — 
In the result, he set aside the election of the present Petitioner as Vice-Chairman. 
and ordered a fresh election. The present application has been taken out for 
quashing this order. 


The first question that arises for determination in this petition is whether the 
Revenue Divisional Officer had authority to convene a meeting for the election of 
Vice-Chairman. The statutory provisions bearing on the question are these ; 
Section 12 (7) of the District Municipalities Act runs as follows: . 


_ “When the office of Chairman is vacant or the Chairman has been continuously absent from 
jurisdiction for more than fifteen days or is incapacitated and there is either a vacancy in the office 
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‘of Vice-Chairman or the Vice-Chairman has been continuously absent from jurisdiction for more than 
fifteen days or is incapacitated the Revenue Divisional Officer shall, after giving notice of not less 
than seven clear days to the Councillors, convene a meeting for the election of a Chairman if there is 
a vacancy in that office and until a new Chairman or Vice-Chairman is elected and assumes office or 
` either the Chairman or the Vice-Chairman returns to’ jurisdiction or recovers from his incapacity 
as the case may be, the Revenue Divisional Officer shall, notwithstanding anything contained in 
Sa Act or in the rules or notifications thereunder, be ex-officio member and chairman of the 
uncil.” 


Section 13 (a) enacts that: . . 

“The Chairman of the Municipal Council Shall makè arrangements for the election of the 
Vice-Chairman.” , 
In exercise of the powers conferred by section 303 (2) (b), the Government have 
framed rules for the conduct of election of Chairman and Vice-Chairman. Rule 1 
of these rules is as follows : 


1. (1) The election of Chairman or Vice-Chairman shall be held in the municipal office by 
the Councillors at a meeting specially convened for the purpose. 


(2) Such meeting shall be convened as soon as possible after the occurrence of the vacancy— 
(a) in the case of the election of Chairman— 
(i) by the Revenue Divisional Officer, in cases falling under sub-section (7) of section 12 of 
the Act; and > ` 
(ii) by the Vice-Chairman in other cases; and 
(b) in the case of the election of Vice-Chairman, by the Chairman. 
Notice of the day and hour of meeting shall be given at least seven clear days previous to the 
day of meeting. i 
(3) Such meeting shall be presided over— 
(2) ‘if held for the election of Chairman, 
- (i) in cases falling under sub-section (7) of section 12 of the Act, by the Revenue Divisional 
Officer, and 


(ii) in other cases, by the Vice-Chairman, or if the Vice-Chairman himself intends to stand 
asa candidate atthe election, or in his absence, by a Councillor, not intending to stand as a 
candidate at the election, chosen by the meeting to preside for the occasion, and 


(b) if held for the election of Vice-Chairman by the Chairman or in his absence, by a 
Councillor, not intending to stand as a candidate at the election chosen by the meeting to preside for 
the occasion.” š 
Section 304 (c) provides : 

“ that all rules made under section 303 shall be published in the official gazette and upon such 
publication shall have effect as if enacted in this Act.” 
These are the material provisions bearing on the question. 


*- The contention of Mr. M. K. Nambiar on behalf of the Petitioner is that on 
Ist November, 1952, there was a vacancy in the office of both the Chairman and 
the Vice-Chairman of the municipality, that section 12 (7) provides that in that 
event the Revenue Divisional Officer is to be the ex-officio Chairman and that 
accordingly the notice issued by that officer on 1st November, 1952, was in accord-. 
ance with section 13 (a) which provides that the Chairman shall make arrangements. 
for the election of a Vice-Chairman. With reference fo rule 1, he argued that 
section 12 (7) provides that the Revenue Divisional Officer shall be the Chairman, 
notwithstanding anything contained in the rules and that therefore rulé 1 cannot 
prevail as against the positive provisions of section 12 (7). 


The contention of Mr. K. Rajah Aiyar.for the respondent is that the power 
that is conferred on the Revenue Divisional Officer under section 12 (7) is only 
to convene a meeting for the election of a Chairman ; that where the election is of a 
Vice-Chairman section 12 (7) has no operation ; that under rule 1, the meeting 
for the election of a Chairman is to be convened by the Revenue Divisional Officer: 
when there is a vacancy in the office of both, the Chairman and Vice-Chairmar 
under section 12 (7) and by the Vice-Chairman in other cases ; and that the meeting 
for the election of a Vicé-Chairman must be convened only by the Chairman. 


It is argued by Mr. M. K. Nambiar that section 12 (7) isin two parts, that the 
first part has reference to the matters that are dealt with in the earlier portions of 
} 
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the section, z.e., the election of Chairman and the Vice-Chairman and that the second 
part is general in its scope and under that-provision the Revenue Divisional Officer 
could exercise all the powers of a Chairman including the power to convene a 
mieeting for the. election of a Vice-Chairman. But if the second part is-a general 
provision it can have no application in respect of matters for which special provision 
has been made. Generalia specialibus non derogant. With reference to the right’ to 
convene a meeting of Councillors for the purpose of election, the governing provision 
is the first-part and as that authorises the convening of a meeting only for the election 
of a Chairman, it must be taken that næ power is conferred on the Revenue Divi- 
sional Officer to convene a meeting of Councillorsfor the election ofa Vice-Chairman. 
Expressio unius est exclusio alterius. If the construction contended for by Mr. Nambiar 
is to be adopted, the words ‘ election of chairman ° will serve no purpose and will be 
without significance. 


Rule.1 makes a clear distinction between Chairman and the Revenue Divi- 
sional Officer acting as a statutory Chairman under section 12 (7) and therefore 
under rule 1.(2) (b) the person competent to convene a meeting for the election 
of a Vice-Chairman is not the Revenue Divisional Officer acting as Chairman under 
section 12 (7), but the Chairman. Mr. Nambiar does not seriously dispute that 
the: Chairman contemplated by rule 1 is different from the Revenue Divisional 
Officer who is authorised to exercise the powers of a Chairman. But he argues 
that as section 12 (7) enacts that the Revenue Divisional Officer is to exercisé the 
powers of a-Chairman notwithstanding anything contained in the rules, rule 1 (2) (b) 
cannot abridge the rights conferred on him by section 12 (7) and cannot affect his 
rights to convene a meeting for the election of a Vice-Chairman. That would have 
been so, if section 12 (7) had conferred a right on the Revenue Divisional Officer 
to convene a meeting for the election of a Vice-Chairman. But in terms it confers 
on the Revenue Divisional Officer a power to convene meeting only for the election 
of Chairman and on its true construction it does not confer any power on him to 
convene a meeting for the election of Vice-Chairman. Thus, there is no conflict 
between section 12 (7) and rule 1 (2) (b). In this view, it is unnecessary to refer 
to the authorities cited by Mr. Rajah Aiyar that’ a statute and the rules made 
thereunder should be read together as forming one enactment and that the section 
should be interpreted in the light of the rules and so as not to render it inoperative. 
I agree with the Subordinate Judge that the Revenue Divisional Officer had no 
authority to convene a meeting for the election of Vice-Chairman and that the 
notice Ex. A-2 is in contravention of rule 1 (2) (4) of the rules. 


The next question for determination is whether the result of the election has | 
been, as required by rule (10) materially affected by the fact that the meeting was” 
convened not by the Chairman but the Revenue Divisional Officer. Thé out- 
standing facts to be borne in mind with reference to this aspect of the matter are 
that at the meeting which was actually held on rath November, 1952, it was the’ 
Chairman who presided and not the Revenue Divisional Officer, that ail the Council- 
lors were present and partjcipated in the meeting and the election was held without 
any protest, the 1st Respondent himself taking an active part, consenting to stand 
for election as Vice-Chairman and taking the’ chance of his being returned as the 
Vice-Chairman. It is difficult, on these ‘facts, to see how the result of the election 
would haye been materially affected. 


Mr. K. Rajah Aiyar contends that while the question whether the result of 
the election had been materially affected was capable of proof when the objection 
is. that the nomination paper had been erroneously received or that votes had been 
irregularly recorded when the chargé is that the meeting which was held on a 
particular day was illegal, it would be impossible, in the very nature of the objection, 
to proye that the results of the election had been affected. In such a case, it is 
argued, it would be necessary to take into account the position which might con- 
ceivably exist at the notional point of time when a meeting convened in accord- 
ance with the rules will proceed to hold an election. It was stated that in the 
present case the election was being foighir on party lines, that after 12th November, 


(a 


` 
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1952, tħree of the neutrals joined the party to which the rst Respondent belonged 
and that if election had been held at a later date, the. result would have been in 
his favour. Reliance was placed on the statement of the law in Halsbury’s Laws of 
England, Vol. 12, p. 304, para. 592 ; Parker on -Election Agent, p. 129, and the 
decision in Woodward v. Sarsons?, as supporting the position that what the law has 
regard to is the possibility that the result of the election might be affected and 
not.proof that it was in fact so affected. On this last point, Mr. M. K. Nambiar 
points out that the law on the subject is different in India and relies on the statement 
of the law in Doabia’s Law of Elections, p. 155. In the Bulandshahr case®, it was 
observed as follows : _ . 

.. “We have now to form an opinion whether the result of the election was materially affected 
by this non-compliance with the rules, It was argued for the petitioner that he had only to show 


that it is possible that the result might ‘have been affected. We are unable to accept this position. 
Section 42 directs us to report that the election is void if in our opinion the result of the election 


_ was materially affected. It does not say that we are to declare the election void because the result 


of the election might conceivably have been affected.” 
In the Lahore City case? it was observed : 


. Q 
“ Herein lies the difference between the English Common Law, if it could be applied as we have 
shown it cannot-—and the Indian Statute Law, which we must apply ; the former only requires the 
creation of a presumption that the result may have been affected ; the latter requires the creation 
of a presumption that it has been affected.” 


Vide also Patna case* and Bengal Legislative Council case’. 


On these authorities; it would be necessary for the Respondent to establish 
that the result of the election had been materially affected by reason of the fact 
that the meeting was convened not by the Chairman but by the Revenue Divisional 
Officer. Mr. Rajah Ayyar practically concedes that what all it might be possible 
for him to show is that if the election had been held at a later date, he would have 
been. returned and argues that that should be sufficient to set aside the election. 


Iam unable to agree that in deciding whether the result of the election 
has been affected, it is permissible to take into account what might happen if the 
election were to be held at a future date. No authority has been cited in support 

` of that proposition.’ On the other hand, the language of rule 10 is that an election 
shall be declared void on account .of non-compliance with the provisions of the 
Act or the Rules made thereunder if the result of the election has been materially 
affected thereby. The election referred to in this rule is the election which has 
been actually held and is under challenge ; and it would be opposed to the language 
and to the spirit of the provision to hold that it could be set aside on a consideration 
of the possibilities of a hypothetical election to be held at a future date. In my 


. opinion, the question whether the result of a particular election has been materially 


affected must be determined ‚with reference to the facts and circumstances as they 
stood on the date of the election. In that view, there are absolutely no grounds 
„for holding that the result of the election which was held on 12th November, 1952, 
‘has’ been materially affected by reason of the meeting having been convened by 


the Revenue: Divisional Officer. The evidence which the Petitioner gave on this - 


point makes interesting reading. He stated that at the time of the election the 
party to which he belonged had a strength of 17 in the council, in which case, 


excluding himself, he should have got 16 votes, whereas he got only 13 votes. This — 


makes it difficult to accept the theory that the party of the Respondent acquired 
fresh accession of strength after the date of the meeting and that therefore he would 
have succeeded if the election were held on a later date. On the materials, the 
Respondent has failed to prove that the result of the electich has been materially 
affected by non-compliance with rule 1. ae 


It was argued by Mr. Rajah Ayyar that even if the Subordinate Judge had 
taken an erroneous view on the construction of rule 10 and its application, this 





(1875) L.R. 1q Com. Pleas Case 733. 4. Hammond’s Election Cases p. 535 at 537- 


I 
,2. Hammond’s Election Cases p. 219 at 22r. 5. Indian Election Cases by Doabia, p. 368 e 
3. 


Hammond’s Election Cases p. 468 at 474. at 378. 
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Court should not interfere in proceedings by way of writ under Article 226 of the 
Constitution. It is no doubt well-settled that mere errors are not grounds for 

“Interference. But in the present case the Subordinate Judge has nowhere dis- 
cussed rule 10 and its bearing on the question. He has no doubt referred in passing 
to the question whether the result of the election has been materially affected but 
there is no discussion of the evidence of the Petitioner already referred to and a 
reading of the judgment as a whole shows that he was ofthe opinion that rule z was 
mandatory and that its non-compliance rendered the election void without more. 
But it is well-settled that non-compliance with Election Rules would be a ground for 
setting aside the election only if the result ọf the election had been. materially affected 
thereby and this is so whether the rules in question are directory or mandatory. 
The real point for decision, therefore, is not whether the rules are directory or’ 
mandatory but whether non-compliance thereof has affected the result of the 
election. The Subordinate Judge deals with this matter only casually and that in 
my judgment is an error which goes to the jurisdiction of the matter and calls for 
interference in these proceedings. In Mahabaleswarappa v. Ramachandra Row+, 
an Election Commissioner had set aside an election on the ground of irregularities 
without determining whether the result of the election had been materially affected, 
by reason of such irregularities. Venkatasubba Rao and Cornish, JJ., issued a writ of 
certiorari quashing that decision on the ground that the jurisdiction of the Election 
Commissioner‘to set aside the election depends on his finding that the result of the 
election had been materially affected by the irregularities. The decisions in Rex 
v. Commissioner of Income-tax® and Rex v. Board of Education? were followed. Vide also 
Ahamed Thambi Maracayar v. Basava Maracayer* and Palaniappa Chettiar v. Krishna- 
swami Chettiar®, wherein on the same principle this Court interfered under section 
115 of the Code of Civil Procedure. I must accordingly hold that the election of 
the Petitioner is not liable to be set aside. \ = 


In the result, the order of the Election Commissioner is quashed. The Petitioner 
will get his costs throughout from the 1st Respondent. Advocate’s fee Rs. 100. ` 


K.c. ss y Order quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RajaMannar, Chief. Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. 


M.P.S. Al. Alagappa Chettiar ' .» Appellant* 
a. 
Nachiappa Chettiar .. Respondent. 


Madras Agriculturists Relief Act (IV of 1938), sections rg and 20-—Applicability to decrées in Pudukottat 
State after Madras Merged States (Laws) Act (XXXV of 1949)—Prior plea . under Pudukottai Agriculturist 
Regulation (XV of 1938)—Dismissal—Effect—If bars application under sections 20 and 19 of Madras Act 
IV of 1938 in 1950. > $ : 

On and from 1st January, 1950, the Madras Agriculturists Relief Act (IV of 1938) came into force 
in the territory which was formerly the State of Pudukottai. The words “ before the commencement 
of the Act” in section 19 (1) of Madras Act IV of 1938 must be construed in respect of that territory 
as “‘ before rst January, 1950”. eAn application for scaling down a decree passed in that State before 

-that date is prima facie maintainable. In a case like this there is no scope for the application of the 
general presumption’ against retrospective operation of a statute. - A prior rejection of the plea 
under Pudukottai Agriculturists Relief Regulation on the ground that the debtors were not 
“* apriculturists ” under that Regulation cannot exclude the debtors’ right to claim relief they may be 
entitled to under Madras Act IV of 1938 after the ist January, 1950. It cannot be said that it is 
interfering with a right acquired by the creditor decree-holder, e 


Appeal against the order of the Subordinate Judge’s Court of Pudukottai 


dated 12th October, 1950, iv E.A. No. 1152 of 1950 in E.P. No. 274 of 1950 in 
- OS. No. 341 of 1944. 





r. (1936) 71 M.L.J. 199. 4. (1922) 44 M.L.J. 69 : LL.R. 46 Mad. 123. 
2. (2914) gt L.T. 94. 5> (1925) 48 M.L.J. 696. 

3- L.R. (1910) 2 K.B. 165 at 179. y ‘ ’ 
°  *A. A. O. No. gg of 1951. ° ; goth November, r951. 


ay] ALAGAPPA CHETTIAR V, NACHIAPPA CHETTIAR (Rajamannar, C.7.). 299 


r 


K. S. Ramabhadra Aiyar and A. Sundaram Aiyar for Appellant. 
V. Ramaswami diyar and K. V. Ramachandra Aiyar for Respondent. 


The Judgment of the Court was’ delivered by 

Rajamannar, C.7.—This case has given me some difficulty mainly because of 
an omnibus application of a set of laws in force in a particular State to another 
State which had its own set of corresponding laws differing in material particulars, 
without any attempt to make necessary amendments and alterations. 


There is no dispute as to the facts. The Appellant is one of the judgment- 
‘debtors and the Respondent is the decree-Rolder in O. S. No. 341 of 1944 on the 
file of the Chief Court of Pudukottai which was a suit to recover the amount due 
in respect of three deposits. The decree was passed on gist March, 1945. On 
behalf of the defendants, a plea was raised that they would be entitled to relief 
under the provisions of the Pudukottai Agriculturists’ Relief Regulations XV of 
_ 1938. The Court held that the defendants could not be considered to be agri- 

culturists and rejected the plea. There was an appeal by the defendants which 
was dismissed. The particular plea under the above Regulation was not pressed 
before the appellate Court. In 1947, the State of Pudukottai was merged in 
British India and thereafter began to be administered as part of the Province of 
Madras. Nevertheless, the laws in force in that State continued in force until 
eventually the Madras Merged States (Laws) Act XXXV of 1949 was passed by 
which certain Acts both of the Central Legislature and of Madras were made 
‘applicable to the territory which was once Pudukottai State from 1st January, 1950, 
and the corresponding laws of the Pudukottai State were repealed. It is necessary 
to refer. to the following sections of this Act : 

** So much of the enactments specified in the First Schedule as extends to the Province of Madras 
and relates to matters with respect to which the Provincial Legislature has power to make laws for 
the Province, is hereby extended to and shall be in force, in the merged State or States specified in the 


corresponding entry in the first column thereof. 
* * * ik 


If, immediately before the commencement of this Act, there is in force ïn any ‘merged State, 
an Act, Ordinance, Regulation or other law corresponding to an enactment specified in the First 
Schedule, whether such Act, Ordinance, Regulation or other law is in force by virtue of an Order 
under the Extra Provincial Jurisdiction Act, 1947, or by virtue of any other legislative power, such 
corresponding law shall, upon the commencement of ‘this Act, stand repealed to the extent to which 
the law relates to matters with respect to which the Provincial Legislature has power to make laws for 
the Province.” : ; 

One of the enactments mentioned in the schedule is Madras Act FV of 1938, the 
Madras Agriculturists Relief Act. ; . 


The decree in O. S. No. 341 of 1944 was being executed by means of successive 
petitions, the last of which was E. P. No. 274 of 1950. The appellant before us 
who was impleaded as the seventh defendant on the death of his father, the first 
defendant filed an application, E. A. No. 1152 of 1950 in the Court of the Sub- 
ordinate Judge .of Pudukottai under section 20 of the Madras Agriculturists’ Relief 
Act for stay of execution proceedings.in E. P. No. 274 of:1950 to enable him to file 
an application under section 19 of that Act. The respondtnt-decree-holder opposed 
the application ‘inter alia? on the ground that the application was incompetent 
and misconceived. The learned Subordinate Judge held that the Madras Agri- 
culturists’ Relief Act was not applicable to the case and dismissed the application 
with costs, without going into the merits. His decision was based mainly on the 
saving provisions contained in clause (a) of section 6 (1) of the Merged States Act, 
which runs thus : : 

“ The repeal by section 5 of this Act of any corresponding law in force in any merged Sute 
immediately before the commencement of this Act, shall not affect 
i (a) the previous operation of any such law.” . f 
He held inasmuch as the debt in question had already been dealt with in the suit 
under the Pudukottai Regulation, it was a case in which the previous law had 
operated and determined the rights of parties and the new Act was not intended ? 
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to affect transactions already dealt with under the previous corresponding law. 
The appeal is against this decision of the Subordinate Judge. . 

Tt was contended on behalf of the appellant that under section 3 of the Merged 
States Act the Madras Agriculturists Relief Act came into force in Pudukottai on 
ist January, 1950 and simultaneously the corresponding Pudukottai Regulation 
Stood repealed under section 5 of the Act and therefore on and after ist January, . 
1950, the appellant could claim relief under Madras Act IV of 1938. Sectioti 6 (1) 
(a) of the Merged States Act, he further contended, had-:no application to this 
case, because there had been no previous operation of the Pudukottai, Regulation. 
What was held iri the suit was that the*Regulation did not apply to the case and’ 
therefore it could not be said that the previous law operated on the case. 


Undoubtedly, on and from ist January, 1950, the Madras Agriculturists Relief 
Act must be deemed to be in force in the territory which was formerly the State 
of Pudukottai. Section 19 (1) of the Act, which was‘a part of the original Madras. 
Act IV of 1938 before it was amended by Act XXIII of 1948 confers a right on a 
judgment-debtor against whom a decree had been passed before the commencement 
of the Act for the repayment of a debt to apply for amendment of the decree-in 
accordance with the provisions of the Act. The words “ before the commencement 
of this Act” must obviously be construed in this case as “ before rst January, 1950.” 
If, on the other hand, the words are taken literally and to mean the commencement 
of the Madras Act in 1938, then there would be the anomaly that section 13 would 
be applicable without the petitioner ever having had the opportunity of invoking 
the benefit of that section. This conclusion is also supported by the provision 
made in section 7 of the Merged States Act which enacts that for the purpose of 
facilitating the application in any Merged State of any of the Acts made applicable 
by the Act, any Court or other authority may construe such enactment with such 
alterations not affecting the substance as may be necessary or proper to adopt it to. 
the matter before the Court or other authority. As the decree in this case was 
certainly passed before 1st January, 1950, the application made by the appellant was 
‘prima facie’ maintainable. But the learned Judge considered that the saving provision 
in section 6 (1) (a) of the Merged States Act prevented the application of the Madras 
Agriculturists Relief Act to this case, because the matter had been dealt with already 
under the Pudukottai Regulation. He called into aid the well-established rule 
of statutory construction that no Act should be presumed to have a retrospective 
operation and held that the new Act could not be construed as depriving any party 
of rights which had vested in him by reason of proceedings taken under the repealed 
law. ar . . 

‘No rule of construction is more firmly established than this that a retrospective 
operation is not to be given to a statute so as,to impair an existing right. That 
is the general rule. But no one can deny the competency of the Legislature to 
pass clearly, or by necessary and distinct intendment, to have retrospective operation; 
there is nothing inherently illegal on that account. 

“ A statute is to be deemed to be retrospective which takes away or impairs any vested right 
acquired under existing laws or creates a new obligation or imposes a new duty or attaches a new 
disability in respect to transa€@tions or considerations already passed.” (Vide Craies on Statute 
Law, 4th Edm., at page 329.) 
rt is not accurate to call a statute retrospective merely because a part of the material 

acts dates from a time antecedent to the passing of the Act. 


It cannot bé'disputed that a statute could expressly or by necessary intendment 
be retrospective in the sense that the Act applies to transactions and facts prior to the 
date of the coming into force of the enactment. One must look to the general scope 
and purview of the statute and the remedy sought to be applied. I fail to-see how 
the rule which makes a presumption in favour of a new statute not being retrospective 
applies to a case like the Madras Agriculturists’ Relief Act. One of the express 
purposes of that Act is to provide for the relief of indebted agriculturists by scaling 
, down debts due by them even when the debts have merged into decrees. Section 19 
expressly makes the provisions of the Act applicable to decrees passed before the 
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Act in unequivocal terms, for it refers to decrees passed “‘ before the commencement 
of the Act.” The Act, therefore, is designed to operate on decrees which have 
‘otherwise ‘become final. In a case like this there is no scope for the application 
of the general presumption against retrospective application of a ‘statute. 


It was then urged by the respondent that when an Act is repealed and a new 
Act ig enacted, the provisions of the new Act should not be so construed as to take 
away rights which had become vested in parties under „thè provisions of the older 
enactment. 


The effect of repeal of a statute is comprehensively set out in section 8, Madras 
_ General Clauses Act. The Merged States Act, by way of abundant caution, also- 
makes provision for the same result by section 6 of that Act. Two questions there- 
fore arise, namely, (1) Whether it can be held that there has been a previous opera- 
tion of the Pudukottai Regulation in this case, and (2) Whether, even assuming that 
it had operated, there is anything inconsistent in applying the provisions of the 
new enactment with such prior operation of the old law. 


Now, what is the right acquired by the respondent, the right which became 
vested in him, because of the rejection of the plea of the defendant based upon the 
Pudukottai Regulation ? All that was adjudicated upon in the prior litigation 
was whether the defendants were entitled to obtain relief under that Regulation 
as “ agriculturists.”” It was held by the Court that they were not “ agriculturists ” 
within the meaning of the Regulation then in force. Does the adjudication mean 
that the judgment-debtors were precluded from ever- obtaining any relief in future, 
even under new enactments? (Can it be said that a decision that the judgment- 
debtor is’ not entitled to a particular relief under a particular statute confers any 
absolute indefeasible right on the decree-holder? Ofcourse, the rule of res judicata 
bars any attempt to re-adjudicate on the same question, confining the question 
to that which directly and substantially was decided on the prior occasion. Other- 
wise, I think that the doctrine of vested rights cannot be extended to such cases. 
Take, for instance, a case where a person is held to fall outside the purview of an 
enactment, having regard to a particular definition-in force at the time. If there 
is subsequently a change in the definition which would draw the person within the 
purview of the statute, can the person maintain the plea that he should be excluded 
from the operation of the new definition because it had been held that he did not 
fall within the definition? I think not. A decision of a Full Bench of our Court 
appears to support my view. 


In The Board of Commissioners for the Hindu Religious Endowmenis, Madras 
v. Ratnaswami1, the question arose in the following circumstances. The sage 
Religious Endowments Act of 1927 originally defined an “ excepted temple ” 
-certain terms in clause 5 of section 9. Sometime in 1927 a temple was held by 
the Board to be an “ excepted temple ” within the meaning of the definition as it 
then stood: By an Amending Act of 1930 a new definition of an “ excepted temple ” 
was substituted. After the Amending Act, the Board held that the temple was not 
an “ excepted temple” according to the new definition. Against this decision 
‘of the Board the trustees of the temple filed an application to set it aside on the 
. ground that the former decision of the Board had become final and the Amending 
- Act could not take’ away the right acquired by the trustees under that decision. 
The District Judge who heard the application set aside the order, agreeing with the 
contentions of the trustees, but in revision the Full Bench reversed the decision 
of the District Judge. Dealing with the first argument, that the former decision 
had become final, Varadachariar, J., who delivered the opinion of the Full Bench 
said : ° 
o - “In the nature of things, the Board could have given a decision in 1927 only with reference to. 
the definition as itthen stood and the fiñality attached by section 84 to such a decision can also have 
relation only to that definition. Properly understood, the decision merely means that the institution 


was an excepted temple within the meaning of Act Il of 1927. Itcannot be suggested that it is not 
open to the legislature to vary that definition. On such variation, the question for determination 





fy 1. (1937) 1 M.L.J. 105: LL.R. (1937) Mad. 504 (F.B.). 
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will be whether the institution is an excepted temple within the meaning of the new definition. 
decision that an institution satisfied a particular definition cannot certainly meán a decision that it 
_ must satisfy the new definition.” : i 
The learned Judges also negatived the contention that the Amending Act could 
not take away the vested rights`of the trustees. It was held that there was really 
no question of any interference with a vested right or impairing obligations which 
-had comé into existence under a previous state of law. After pointing oub that 
there was nothing like a recognised legal right or category of right known to general 
jurisprudence connoted by the expression “‘ excepted temple ” and that it was merely 
a convenient method of referring to a certain class of temples with a view to lay 
-down certain rules in relation thereto, the learned Judge observed : : 


“ But it does not seem to us reasonable to suggest that there was a kind of guarantee that, once 
the Legislature has thought fit to say that a particular temple will be dealt with in a particular manner, 
it should never afterwards be dealt with in a different manner.” i 

b i 


The principle that freedom coming within the mischief of a particular enact- 
ment is not a right acquired which is saved from the operation of a new enactment 
“was applied in Starey v. Graham}. „A right’ acquired, Channell, J., explains, 
does not mean “ right ” in the sense in which it is often popularly’used. He says : 

“ Tn one sense, no doubt, every one has aright to do that which the law does not forbid. Every 
one has a right to wear spectacles, for instance, but he does not acquire a right to wear them by 
the fact that he does wear them. He is only doing something which the law does not forbid ; and if a 
Jaw were passed forbidding people to wear spectacles, everybody would stand in precisely the 
same position whether they had in fact been wearing them before the Act or not. Ifa person 
has been wearing them he has done so, not because he had acquired a right to wear them, but merely 
because the law had not forbidden him to do so.” 


-Applying the analogy, it may be said that the decree-holder before the exten- 
` -sion of Madras Act IV of 1938 to Pudukottai had the right to execute the decree for 
the full amount for which it was passed. What was decided in the prior decision 
-was that he was not prevented from doing so by reason of the Regulation of 1938. 
By that decision he did not acquire a new right. The right which he had under the 
decree was held to be not liable to be diminished. If, subsequently, a new enactment 
-expressly curtails that right, it cannot be said that it is interfering with a right 
acquired by him. ; 


In my opinion, the application of Madras Act IV of 1938 to this case does not, 
in any way, conflict with or circumvent the prior decision given under the old 
Regulation. All that was decided was that the Pudukottai Regulation did not 
apply to the case. That does not mean that no subsequent enactment on the subject 
can ever apply to the case. To give an extreme illustration, suppose a new enact- 
‘ment is passed under which all unsatisfied decrees are wiped out, would not such 
.a law apply to, this case merely because it was decided previously ‘that the Pudu- 
-kottai Regulation of 1938 which gave a limited relief to the debtor would not apply 
to the case? The basis of the prior decision was that the judgment-debtors were 
not agriculturists within the meaning of the definition of an “ agriculturist ” in 
the Regulation. If, subsequently, a different definition of an “ agriculturist”’ is 
‘substituted andthe judgment-debtors came within the scope of that decision, it 
‘cannot be said that they are not entitled to seek relief afresh. _ 


\ 
Madras Act IV of 1938 is expressly retrospective in the sense that it affects decrees 
.and transactions before the commencement of that Act. That’ Act must be deemed 
‘to have come into force in the territory of Pudukottai from 1st January, 1950. The 
-statute is a piece of beneficial legislation and the Federal Court has laid down that 


5 The words of a remedial statute must be sonstrued so far as they reasonably admit Su as to 
-secure that the relief contemplated by the statute shall not be denied to the persons intended to'be 
welieved.” (Ram, Taran v. Mrs. D, J. Hill*). a 

Logically, if the contention of the respondent is accepted, there should not be 
any difference between a case in which there was a decision under the prior Pudu- 
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‘kottai Regulation and a case in which there was not. Ifa person was not an agri- 
culturist within the meaning of that Regulation, it would not really matter whether 
‘there was an adjudication to. that effect or not. In all cases in which we 
can now hold that the debtors were not agriculturists within the meaning of that 
Regulation, Madras Act IV of 1938 which came into force on ist January, 1950, 
-could not:be taken advantage of by the debtors, because it could be said that in all 
these cases the respectivé decree-holders had acquired rights to execute.their decrees 
in full. That would mean making a distinction between cases in which decrees 
‘had been passed before ist January, 1950, and cases in which decrees have been 
“passed after that date. We see nothing in the provisions of the Madras Merged 
‘States Act or in the general law. relating to interpretation of statutes which would 
justify such a distinction. In effect such.a construction would make section 19 of the 
Act a dead letter. 


It may be asked, in what cases the saving provision embodied in section 6 (1) 
(a) of the Merged States Act would apply. That would apply in cases in which 
relief was granted under the Pudukottai Regulation. Nothing in Madras Act IV 
-of 1938 could deprive the debtor of that relief. That provision only means that 
‘the repeal of the Pudukottai Regulation would not have the effect of nullifying the 
scaling down made under the prior Regulation. 


‘The learned Subordinate Judge, while recognising that it is open to give any 
‘statute retrospective operation, considered that there was no such provision in the 
Madras Merged States Act. That is’certainly so. But the provision of Madras . 
Act IV of 1938 which came into force by reason of section 3 of the Madras Merged 
-States Act does have retrospective operation in the sense that it does refer to decrees 

passed and liabilities incurred before the commencement of the Act. 


Several decisions were cited to us by counsel on. both sides, but we have not been 
-able to derive any assistance from such of those as have not been mentioned already 
in this judgment. es 

‘ I am. therefore of opinion that the Madras Agriculturists Relief Act IV of 1938 
which came into force in the territory of Pudukottai on rst January, 1950, is appli- 
-cable to this case. The application made by the appellant under section 20 of that 
„Act must have been granted. We allow the appeal, set aside the order of the 
learned Subordinate Judge and allow the petition filed by the respondent. There 
will be no order as to costs. This decision of ours does not imply that the petitioner 
ds`an agriculturist. That question may have to be decided later if and when an 

‘application is filed under section 19 of the Act. 3 


K.S. : Appeal allowed. 
’ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
í PRESENT :— MR. JUSTICE SATYANARAYANA RAO. 
‘Gomathi Ammal = ..  Appellant™ - 


v. 
V. 5. M. Krishna Iyer e .. Respondent. 


Transfer of Property Act (IV of 1882), section 59—Altiestation—Meaning of—Executant of a document 
—If could be attesting witness also. i ; 


A party to a document could not be a valid attesting witness also for the same document. There 
sis no decision which has gone to the length of upholding that the cxecutant himself of a document 
-could be a valid attesting witness to that document. Merely because the execution of a document 
was done by a Power of Attorney Agent on behalf of his principal, the principal cannot be deemed 
to be a different ptrson for the purposes of being an attesting witness to that documént and in law 
‘the principal is treated as the executant of the document though the act was done by somebody on 
his behalf, ‘The analogy of cases where the scribe who puts the mark of an illiterate executant becomes 
incapable of being the attesting witness also could equally apply to such a case. 


Sristidhar Ghose v, Rakshakali Dasi, (1921) I.L.R. 49 Cal. 438, followed ; Seal v, Claridgg, (1881) 
` L.R. 7 Q.B. 516, referred. ; 
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In the Transfer of Property Act, as jt stood before the Amending Act of 1926, there was no 
definition of the word “attestation.” The definition was introduced by the Amending Act of 1926. 
and has also been retrospective in operation. f : ; 

Second Appeal against the decree of the Court of the Subordinate Judge of 
Tirunelveli, dated 4th July, 1949, in Appeal Suit No. 19 of 1949, preferred against 
the decree of the Court of the District Munsif of Ambasamudram, in O.S. No. 359 
of 1947. ` , e. 

A, Subramania Ayyar for Appellant. 

T. V. Balakrishnan for Respondent. , 

The Court delivered the following 


., Jupementr.—This is an appeal by the plaintiff against the decree of the learned 
Subordinate Judge dismissing his suit, reversing the decree granted in her favour 
by the learned District Munsif. The suit was for a declaration that the deed Exhi- 
bit A-5, dated roth February, 1945 (of which Exhibit B-5 is the original) executed by 
the Power of Attorney Agent of Sankararama Iyer, the third defendant, in favour of 
his brother the first defendant does not affect the plaintiff’s right to the suit properties. 
under the sale deed in her favour and for recovery of possession of the same with 

, profits. The plaint schedule properties, it is not disputed, originally belonged to 
the third defendant. Under a sale deed, dated 17th February, 1945, Exhibit A-1, 
the property was conveyed by the third defendant to the ‘plaintiff for a sum of 

_ Rs. 1,350-0-0 of which the consideration was fully paid. In the document, the third 
defendant assured the plaintiff that the property was free from encumbrances and 
that he held the property absolutely. As the ‘plaintiff was obstructed, when she 
went to take possession of the property by the first defendant claiming rights under, 
the othi deed of an earlier date, viz., roth February, 1945, she instituted the present 
suit for the reliefs stated above.’ Her case was that this document, the othi deed, 
was an ante-dated document brought into existence by the collusion of defendants 1 
and 3 and the Power of Attorney Agent of the third defendant one Sivasubrahmanya 
Ayyar. The stamps were purchased at Tinnevelly and though the document had 
to be registered at a nearer place, in fact it was presented for registration before the 
District Registrar: of Tinnevelly. It was claimed: that the recitals regarding the 
consideration in the othi deed were all false. There was an earlier criminal case 
against defendants 1 and 3 also the Power of Attorney Agent Sivasubrahmanya Ayyar 
but that case was dismissed. The document was also attacked on the ground that 
it was not validly attested. l 


The third deferidant died during the pendency of the suit and the first defend- . 
ant was the sole contesting defendant. He claimed that the document in his favour, 
the othi deed, was a valid document and was not ante-dated. In the trial Court, 
several issues were raised of which issues 1 and 3 are the most important issues. 

_ Issue 1 covers the question that the deed was ante-dated and issue 3 concerns the ` 
question whether the othi deed was properly attested. On the first point, the trial 
Court found in favour of the plaintiff but the third issue was disposed of summarily 
and it was held that the deed was validly attested. In the result, the suit was 
decreed in favour of the plaintiff. On appeal, this decision was reversed by the 
learned Subordinate Judge, who held ‘that the othi deed was not ante-dated and 
that it was valid. He did not-however deal with the question of the validity of the 
attestation of the document fully. He made a passing reference to it treating that 
question as one arising under section 68 of the Indian Evidence Act. 


` In this appeal by the plaintiff, the finding of fact could not be seriously challeng- | 

ed as there are no grounds for interfering with that finding though a reversing one 

in Second Appeal. But the learned Advocate for the appellant pressed the issue. 
relating to the validity of the attestation of the document and that is the only ques- 

` tion, which arises for consideration in this Second Appeal. The document the othi 
deed Exhibit B-5, was executed in favour of the first defendant by Sivasubrahmanya 

e Ayyar as the Power of Attonrey Agent of Sankararama Iyer. It is so stated in the 
preamble to the document and in the body specific reference is made to the fact 


- 
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that he was executing the document in his capacity as the general Power of Attorney 
Agent of Sankararama Iyer, the third defendant. It was signed also by the Power 
of Attorney Agent as Sivasubrahmanya Ayyar, power agent.of Sankararama Iyer. 
The document purports to bear the attestation of Sankararama Iyer, the third defen- 
dant and A. S. Subrahmanya Ayyar a stranger. _ There is also the signature of the 
scribe §. Rangarajan Mudaliar. The scribe was not’examined in the trial Court 
and no point.was made of the existence of his signature on the document to make him 
a valid attesting witness if it is permissible to do so under Jaw. There are, of course, 
conflicting decisions on this point, which however does not arise for consideration 


„in this case. 


` 


The attestations therefore of two witnesses are alone left and if they are valid 
attesting witnesses, the document will be valid. The question raised is that Sankara- 
rama Iyer, who is one of the attesting witnesses, is the executant himself and he 
could not, therefore, be a valid attesting witness to a document, which was executed 
by his Power of Attorney Agent on his behalf and signed by him as such. The ques- 
tion is whether this contention is well-founded. 


In Shamu Patter v. Abdul Kadir Ravuthan1, before the amendment of the Transfer 
of Property Act, it was held by the Privy Council that the attestation of a mortgage 
deed within the meaning of section 59 of the Transfer of Property Act must be by 
persons who signed their names as witnesses after seeing the actual execution of the 
deed. Mere acknowledgment of the signature by the executant, it was held, was 
not sufficient. The Privy Council therefore by this decision resolved the conflict 
which then existed in the Indian Courts, In the Transfer of Property Act as it 
stood before the amendment, there was no definition of the word “ attestation ”. 
A definition of the word “ attested ” was for the first time introduced by the Transfer 
of Property Act Amending Act (Act XXVII of 1926) and as some doubt was felt 
under that Amending Act whether the Act could be retrospective or riot, a further 
amendment was made by the Repealing and Amending Act of 1927, which inserted 
the words “ and shall be deemed always to have meant ” to clearly indicate that the 
definition in the Amending Act of 1926 was retrospective in operation. The defini- 
tion ‘as it now stands is in these words :— ` 

‘t Attested ’ in relation to an instrument, means and shall be deemed always to have meant 
attested by two or more witnesses each of whom has seen the executant sign or affix his mark to the 


instrument or has seen some other:person sign the instrument in the presence and by the direction 
of the executant, or has received from the executant a personal acknowledgment of his signature or 


. mark, or of the signature of such other person and each of whom has signed the instrument in the 


presence of the executant but it shall not be necessary that more than one of‘such witnesses shall have 
been present at the same time and no particular form of attestation shall be necessary.” 


The definition includes the acknowledgment of signature by the executant 
as sufficient in cases where the persons who signed as an attesting witness did not see 
the actual execution of the deed. The requirement of attestation to a document 


_ was stated by the Privy Council in Shamu Patter’s case! referred to above to be that 


“ the barriers. against perjury and fraud to use the language of tpe Master of the Rolls in Ellis 
v. Smith?, should not be removed upon speculative considerations.” 
‘The attestation therefore of persons to a document is to ensure that there is 
no fraud or other vitiating circumstance in the execution of the document. 


In Seal v. Claridge®, a decision under'the Bills of Sale Act, 1878, construing sec- 
tions 8 and 10 of the Act ; it was laid down by Lord Selborne, Lord Chancellor, that 
the commonsense of mankind has always rejected the notion that the party to a deed 
could. also attest it. The Act under consideration required that the execution of 
every bill of sale should be attested by a solicitor of the Supreme Court. The 
grantee in that case under the bill of sale was a solicitor and the signature of the 
grantor was attested by the grantee and the point for consideration was whether 
the bill could be treated as having been validly attested. It was held that as the 
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solicitor was a grantee under the bill, he could not be a valid attesting witness as. 


. he was a party to the document, though not the executant. The word “ attesta- 


tion ” implies said the Lord Chancellor, 


“ the presence of some person, who Stands by but is not a party to the transaction. The view 
which I take seems to ‘be confirmed by the circumstance that attestation is unnecessary, unless it is- 
required by an instrument creating a power or by some statute. ` e 

If the argument of Mr. Dugdale is correct, the attestation required by the Bills of Sale Act, 
1878, would be satisfied by the mere repetition of the signature of a party to the deed ; can this be 
regarded asa useful provision? Idonot place. much reliance upon what was said by Lord Eldon, 
L.C., in Coles v. Trecothick4, but I do rely upon Preshfield v. Reed?. It follows from that case that 
the party to an instrument cannot ‘“ attest’ it. When I pass tothe provisions of the Bills of Sale- 
Act, 1878, I find that‘it is necessary that the execution of a Bill of Sale shall be attested by a 
solicitor. This means that a solicitor shall be an independent witness. It has been admitted that if” 
the grantor were a solicitor he could not attest his own signature; but it is contended that it is ` 
different in the present case where the grantee isa solicitor, It was the intention of the 
legislature that the nature of the Bill of Sale should be explained to the grantor ; one object, no 
doubt, was that he should be adequately protected ; can it be said that an attestation by a grantee 
is sufficient, when he has the ‘greatest possible interest to deceive the grantor, if he is inclined to be 
fraudulent or to be guilty of malpractice? He is not to attest an instrument which is to operate 
chiefly for his own benefit.” 


This principle was considered in some of the decisions of the Indian Courts. 
In Durga Din v. Suraj Baksh®, before a Full Bench of the Lucknow High Court 
the question of the valid attestation of a mortgage executed benami but attested 
by a person who actually advanced the money was'raised. It was held that though 
the person, who advanced the money was ‘interested in the transaction as he is 
to get the ultimate benefit of the mortgage, he was not a party to the document 
and therefore the principle that a party to a document cannot be a valid attesting 
witness did not apply. A benamidar, it was:pointed out was the legal mortgagee 
and he was the person who was in the legal. sense a party to the deed. Merely 
because a person is interested in a transaction, he is not on that ground disentitled 
to be a valid attesting witness. ‘In Peary Mohan Maiti v. Sreenath Chandra Maiti4, 
the Calcutta High Court ruled that the cé-executant of a mortgage was not a valid 
attesting witness and this principle was followed in that Court in Sarur Jigar Begum 
v. Barada Kanta Mittar® and other cases. In Upendra Chandra Bhadra v. Hukum 
Chand De®, a mortgage bond was executed by an illiterate person and there, was 
no seal or thumb impression of the mortgagee on the deed. It was held that . 
the scribe, who executed the document for and on behalf of the mortgagor, was 
not competent to attest his own signature as an attesting witness, even assuming 
that the subscription of the name as a scribe amounted to attestation within the 
meaning of section 59 of the Transfer of Property Act. In Sristidhar Ghose v. Rak- 
shakali Dasi”, the writer of the mortgage bond wrote out the name of the executant 
who was illiterate and then signed his own name by way of attestation. It was 
held that the document was not properly attested within the meaning of section 59 
of the Transfer of Property Act. All the decisions on the point were fully considered 
by Mookerjee, J., at page 443, that learned Judge observed : 

We are unable to accept the contention of the respondent that the.scribe who wrote out the 
name of the executant may be taken to have at the same time witnessed that fact, in other words to 
have simultaneously performed a double function.. It might have beensmaintained with equal 
plausibility that where a deed has to be executed by 4, and B, under authority conferred by a power 
of attorney, executes it on his behalf writing thereon ‘ A by his duly constituted attorney B’ B is 
competent to become an attesting witness, to witness the endorsement made by himself. Dr. Kanjilai 
frankly conceded that such a position was manifestly incongruous and untenable. But, plainly, no 
real distinction in principle can be found between the hypothetical case mentioned and the concrete 
instance before us. In our opinion, there is no escape from the position that a scribe cannot be an 
attesting witness of what, he has himself written. If in the case of execution of a document by a 
literate man, who can write his own name, it is deemed necessary by the legislature to have two other 
persons as attesting witnesses, it is at least equally essential to have two independent attesting witnesses 
when the man is illiterate and cannot write his name which is written for him by another.” 
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These decisions illustrate the necessity for the attestation of a person as a witness,. 
who had actually seen the executant sign the document or as now allowed by 

the amended definition received an acknowledgment from the executant. But 

there is no decision-which has gone to the length of upholding that the executant, 
himself could be a valid attesting witness. The principle laid down by Lord 

Selbourne in ‘Seal v. Claridge) has never been dissented from. On the other hand, 

it has been applied in other cases. : 


_ In the present case, though the Power of Attorney Agent of Sankararama Iyer 
the third defendant, is a different person, the’act he did was an act on behalf of Sankara” 
rama Iyer and in law, Sankararama lyer is the executant of the document. Sankara- 
rama-lyer, being a party to the document, could not be a valid attesting witness- 
for the very good reasons given by Lord Selbourne, Lord Chancellor in the case 
already cited. The argument strongly pressed on behalf of the respondent however 
is that as physically the two persons are distinct, it should be treated that the Power 
of Attorney Agent, was in fact the person who actually signed the document and, 
therefore there is no objection for Sankardrama Iyer, on whose behalf the document. 
was executed to be a valid attesting witness., It is rather difficult to accept this 
argument for it is impossible to hold that Sivasubrahmanya Ayyar, the Power of 
Attorney Agent, was in any sense of the term the executant of the document. 
The person entitled to sue for redemption and liable to be sued for enforcing the 
mortgage is not Sivasubrahmanya Ayyar but Sankararama Iyer, the executant. 
Thereforé in law, Sankararama Iver is treated as the executant of the.document 
though the act was done by somebody on his behalf. The analogy of cases where 
the scribe puts the mark of an illiterate executant and also signs as attesting witness 
could equally apply in the present case. If in the one case he could not be a valid 
attesting witness, there is no reason why in the present case Sankararama Iyer 
should be treated as a valid attesting witness. If any the reason for holding that he 
could not be a valid attesting witness is stronger than in the other case. I am there- 
fore unable to accept the argument of the learned Counsel for the respondent so 
strongly pressed by him and applying the well-established principle that a party 
to a document cannot be a valid attesting witness, I must hold that the document, 
the othi deed, was not validly attested and, therefore, ineffective to create a valid 
mortgage.’ .The plaintiff, therefore, though not entitled to succeed on the question 
of fact, is entitled to succeed on the question of law. 


‘The appeal must therefore be allowed and the decree of the lower Court must. | 
be vacated and that of the District Munsif restored with costs here and in the Court 


below. , . 
No leave. 7 l 
» RM. — Appeal allowed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AnD MR. Justice VENKATA- 
RAMA AYYAR, l 


F e 
Rachabathunni Brahmam and another .. Abpellants* 
; v. 
The State of Madras represented: by the Collector of Guntur .. Respondent. 


Civil Procedure Code (V of 1908), Order 41, rule 10 and Order 33, rule 13—Appeal in forma pauperis... 
Directing appellant to furnish security for payment of stamp duty ordered in lower Court—Legality. 


Where a plaintiff was allowed to sue the defendants in forma pauperis and was directed by the 
decree in the suit tó pay the court-fee to the Government and there was a further appeal in forme 
pauperis, an application by the Government to direct the appellant to furnish security for court-fee. 
due to it under the lower Court’s decree is incompetent under Order 41, rule 10, Civil Procedure 
Code. Order 33, rule 13, Civil Procedure Code, does not support such an application either. 


Secretary of State for India v. Thayammal, (1936) 45 L.W. 186, approved. 
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Appeal under clause 15 of the Letters Patent Appeal against the order of the 
Hon’ble Mr. Justice Ramaswami, dated the 25th day of July, 1952 and made in 
‘C.M.P. No. 3059 of 1952, in A.S. No. 60 of 1949, preferred against the decree of the 
Court of the Subordinate Judge of Tenali, in O.S. No. 78 of 1947. 


Y. G. Krishnamurthy for Appellants. 
The Government Pleader (P. Satyanarayana Raju) for Respondent. 


The Court, delivered the following 


Jupcment.—The order of the learfied Judge, Ramaswami, J., directing the 
appellant to furnish security for stamp duty payable to Government as per decree 
of the Court below and for the stamp duty payable on the appeal therefrom, cannot 

_ be supported in law. The appellant was permitted to file the suit in forma pauperis 
and also.the appeal in forma pauperis. In Secretary of State for India v. Thayammal, 
Pandrang Row, J., held that where the plaintiff was allowed to sue the defendants 
in forma pauperis and was directed to pay the court-fee to the -Government 
and there was a further appeal in forma pauperis, an application by the Government 
to direct the appellant to furnish security for court-fee due to it under the lower 
Court’s decree is incompetent under Order 41, rule 10, Civil Procedure Code. The 
learned Judge also held that Order 33, rulé 13, Civil Procedure Code, did not support 
such an application. With respect we are in complete agreement with this decision. 


The appeal is allowed and C.M.P. No. 3059 of 1952 dismissed. 
R.M. OEN Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT :—MR. Justice Mack. 


Veeraraghavamma. .. Appellant* 

"Vs 
Padmaraju | .. Respondent. 

Provincial. Insolvency Act (V of 1920), section 28 (2) and (7)—Sale deed executed before filing of creditor's 
petition but registered a few days after filing of petition—Is void as against the Official Receiver-—Registration 
Act (XVI of 1908), section 47—Scope and effect. 

The date of the transfer is the date of the registration of the document and not the date of its 
execution, and the transfer cannot be ante-dated by the operation of section 47 of the Registration 

, Act which lays down that a registered document shall operate from the time which it would have 
commenced to operate if no registration thereof had been required or made and not from the time of 
registration. A sale deed by a debtor which though executed before the filing of the iwolvency 
petition is registered after the filing of the petition is void as against the Official Receiver as the order 
of adjudication relates back to the date on which the insolvency petition was presented. ; 

Appeal against the order of the District Court of East Godavari at Rajamundry, 

«dated 23rd March, 1950 and passed in C.M.P. No. 21 of 1948 in I.P. No. 3 of 1945 


‘ K. Umamaheswaram, C. S. Prasada Rao and K. Ramamurthi for Appellant. a 


K. ‘Venkataramana, M. Natesan, D. Narasaraju and K. B. Krishnamurthi for 
Respondent. : . ' 


The Court delivered the following 


Jupcment.—The- appellants are three alienets from the insolvents. Their 
alienations have been set aside by the learned District- Judge of East ‘Godavari as 
fraudulent preferences under section 54 of the Provincial Insolvency Act, on appli- 
cations filed by a decree-holder creditor, admittedly to the tune of about Rs. 30,000.: 
The Official Receiver declined to move the Court to set aside the alienations, and 
the petitioner had no option but to apply to the Insolvency Court. There were 
altogether six alienations set aside by the learned District Judge on six different 
applications filed, in a common order. í 
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` The insolvents were adjudicated on 27th January, 1947, on a creditors appli- 


- -eation filed'on 5th November, 1945. 


-and not from the time of its registration. 


'C.M.A. No. 234 of 1950 is now of academic interest. The alienee was a lessee 
from the insolvents for a period of five years of a rice mill for a rent of Rs. 100 a 
month. The date of the lease was 15th August, 1945 and it was registered on 27th 
‘October, 1945. The period of lease expired shortly after this appeal was filed. 
It is Common ground that the Official, Receiver has taken possession of the mill. 
Mr. Ramamurthi, in the circumstances, for the alienee who is also a transferee from 
the original lessee does not press this appeal as it has now become infructuous. It is 
-dismissed with costs of the respondent-creditor. 


“'G.M.A. No. 324 of 1950 raises an interesting point of law for determination. 
‘In this case the alienee-appellant was a creditor under a pronote, Exhibit B-24, 


-dated 25th August, 1943, for a sum of Rs. 2,500. ` On goth July, 1945, he took a sale 


under B-23 from the insolvent of 5-19 acres of dry. land for a consideration of 
"Rs. 4,400 made up as follows: (1) Rs. 2,558-2-0 in settlement of his own pronote 


«debt ; (2) the discharge of a pronote debt under Exhibit B-13, dated 1st June, 1945, 


amounting to Rs. 1,214-11-6 due to one Subba Rao (R.W. 10); (3) Rs. 320 to 
be paid to one Adinarayanamurthi due under a pronote, the payment being 


-evidenced by Exhibit B-25 ; (4) a balance of Rs. 307-2-6 paid before the Sub- 


Registrar. The learned District Judge had no reason for doubting that Exhibit 
B-23 was executed for full consideration and while setting aside this alienation 


-directed the alienee to prove his debt in the insolvency. 


Mr. Umamaheswaram contends that this alienee was a perfectly bona fide 


creditor who took the alienation to discharge genuine debts. There can, however, 


be no doubt that this alienation would be a fraudulent preference within the scope 


-of section 54 of the Provincial Insolvency Act and is for the reasons given by the 
learned District Judge, a fraudulent preference, the most cogent being that this 
-decree-holder for Rs. 30,000 who had expended a great deal of money in obtaining 
-decrees was rather blatantly disregarded and preference given to the simple creditors 


to pay whom Exhibit B-23 was effected by the insolvents. On its merits this appeal 


-maust also fail. 


Mr. Natesan for the respondent has put forward a legal objection to this alie- 
nation not taken before the District Judge, which I think must also prevail. He 


-contends that it is void in any event under sub-sections 2 and 7 of section 28 of the 


Provincial Insolvency Act as a transfer which was really effected subsequent to the 


filing of the insolvency petition on 5th November, 1945, in that Exhibit B-23 which 


was executed on goth July, 1945, by the four executants was registered only on 17th 
November, 1945. ‘The executants of Exhibit B-23 are the three brothers adjudged 


-insolvents and a stranger. The registration of Exhibit B-23 was several days after 


the filing of the insolvency petition on 5th November, 1945. Mr. Natesan relies 


-on a Bench decision of this court in Venkadart Somappa v. Official Receiver of Bellary! 


by Madhavan Nair and Stodart, JJ., which clearly lays down that for the purpose 


-of section 54 of the Provincial Insolvency Act, the date of the transfer is the date 
-of the registration of the document and not the date of its @xecution, and the transfer 
-cannot be ante-dated by the operation of section 47 of the Registration Act which 
-lays down that a registered document shall operate from the time which it would 


have commenced to operate if no registration thereof has been required or made 


The view taken in that decision was that the transfers effected after the petition 


-has been filed, if the transferor is ultimately adjudged insolvent, are void as against 
the Official Receiver in view of sub-sections 2,and 7 of section 28 of the Provincial 


Insolvency Act. In another decision in Iswarayya v. Subbanna®, Madhavan Nair 


-and- Bardswell, JJ., laid down: that the three months’ period prescribed by section 
«9 (1) (e) of the Provincial Insolvency Act must be calculated from the date of the 
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registration of the deed and.not from the date of.its execution. My attention has 
been drawn to a recent decision by Balakrishna Iyer, J., in Narayanaswamy Kone v. 
Narayanaswami*, where he took the view which appears to be in conflict with these 
two Bench decisions, namely, that the time in such a case must be computed from 
the date of the presentation of the document for registration in view of section 47 
of the Registration Act. With respect, I am unable to agree and I prefer to follow 
the law laid down in the two Bench decisions by which also I am ordinarily hound. 
It is the registration of a sale deed which not only completes it and makes it valid 
but also gives notice to the alienees of the fact of the alienation. It would be mani- 
festly inequitable and unjust to debar a greditor from founding a petition on an act 
of insolvency alleged under section 54 within three months of the registration of the 
document when alone he may have become aware of it, and to dismiss his petition 
on the technical ground that the act of insolvency was not within three months of 
the date on which the insolvency petition was filed reckoning from the date of the 
presentation for registration or date of execution. 


Mr. Umamaheswaram has relied on a Full Bench decision of the Rangoon 
High Court in U On Maung v. Maung Shwe Hpaung*, which took a different view 
and held that the period of three months referred to in section 54 would begin to 
run from the date of the execution of the transfer provided it has been properly 
registered within the specified time and not from the date of the registration. With 
respect, I am in complete agreement with the view taken by the Bench decision in 
Venkadari Somappa v. Official Receiver of Bellary? and holdthat as Exhibit B-23 
was registered after the insolvency petition was filed and the order of adjudication 
relates back to the date on which the insolvency petition.was presented, the aliena- 
tion is void as against the Official Receiver. On this legal ground also the appeal 
must fail and is dismissed with costs. 


C.M.A. No. 203 of 1951. 


The alienee is a sister of the insolvent to whom he conveyed by.a registered 
sale deed, Exhibit A-2, dated 28th October, 1945, a house for Rs. 1,000. The 
appellant contended that she had given her jewels to her brother for sale and that 
it was to discharge this debt that he had conveyed the house to her. The learned 
District Judge saw no reason to suspect the consideration and directed her to be 
ranked as an ordinary creditor and to prove her debt. This alienation is also on 
the same footing as that considered in C.M.A. No. 234 of 1950 on its merits. This 
is clearly also a case of fraudulent preference by the insolvents in favour of their 
sister without making any attempt to discharge the heavy decree debts of the res- 
pondent. This appeal is also dismissed with costs. 


R.M. -_ _ Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—MR. P. V. Rajamannar, Chief Justice. 


Illuru Hanumanthiah «+ Appellant* 
U. 
Umnabad Thimmiah and others .. ‘Respondents. 


Contract—-Oil Seeds (Forward Contrast) Protibition Order, 1943— Meaning of the words ‘at some future 
date’—Exemption in Government notification—Not applicable—Contract to buy goods—Can be assigned by 
the buyer. 

Contracts were entered into in August and September, 1945, with respect to supply of ground- 
nut, the delivery to be effected in December 1945 and January. 1946. : 

Held that (i) the contracts are void as being in contravention of the Oil Seeds (Forward Contract) 
Prohibition Order, 1943. The contracts fall within the meaning of the definition of a ‘ forward 
contract’ the words ‘ at some future date’ meaning ‘at some time in future’ and not ‘ona 


future date.’ 
. A a a ` 
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*S. A. Nos. 1178 and 1179 of 1949. 18th March, 1953. 
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(ii) A contract to sell goods is assignable by the seller and equally a contract to buy goods is 
assignable by the buyer as actionable claims and there being nothing on the face of the suit contracts 
to show that they were not transferable to third parties, the suit contracts do not come within the 
exemption granted to certain contracts by a Government notification of gist May, 1943. 


Rangiah Chettiar v. Parthasarathi Atyangar, (1946) 2 M.L.J. 401, followed ; F. H. Tod v. Lakhmidas 
Purushotamdas, (1892) I.L.R. 16 Bom. 441, not followed. 
_ Appeal against the decree of the District Court of Kurnool in A.S. No. 22 of 
1947, preferred against the decree of the Court of the District Munsif of Kurnool 
in O.S. No. 58 of 1946. 


W. Kothandaramiah for Appellant. . 
R. Swaminatha Aiyar and C. K. Venkatanarasimham for Respondents. 
The Court delivered the following : 


Jupcmentr.—Two points are raised by Mr. Kothandaramiah, learned counsel for 
the appellant in these two second appeals. These second appeals arise out of 
two suits filed by the appellant for recovery of damages in respect of the two contracts 
under which the deceased father of the defendants 1 to 6 agreed to supply bags of 
groundnut seeds. , The contracts were entered into on 18th August, 1945 and rgth 
September, 1945. The delivery in respect of these two contracts was to be made 
in December 1945 and in December 1945 or January 1946 respectively. Both the 
courts below have dismissed the suits mainly on the ground that the suit contracts 
are void as being in contravention of the provisions of “ The Oil Seeds (Forward 
Contract) Prohibition Order, 1943 ”. 


Learned counsel wanted to escape the provisions of this Order by contending 
that they would not apply to these cases on two grounds. One was that the con- 
tracts in these cases were not forward contracts within the meaning of the definition 
of the terms in clause (ii) of section 2 of the Order. The definition is as follows :— 


“£ Forward contract’ means ‘a contract for the delivery of oil seeds at scme future date ’.” 


The argument is that as the contracts did not specify the dates but only mem- 
tioned generally the entire month or months there were no contracts for the delivery 
“ at some future date.” I do not accept this argument, because the phrase “at some 
future ” date is not the same as ‘on a future’ date. ‘At some future date’ only 
means at some time in future. 


The second ground is that the suit contracts come within the scope of exemption 
granted to certain contracts by notification of the Central Government dated 31st 
day of May, 1943. According to that notification, 

“ Forward contracts for groundnut ..... etc, not transferable to third parties are excluded 
from the provisions of the order,” 
Learned counsel conceded that there was nothing on the face of the contracts 
to show that they were not transferable to third parties. His contention is that under 
the general law, executory contracts like the contracts in question under which there 
were mutual obligations to be performed, namely, the payment of price and delivery 
of goods, could not be assigned. In support of this cortention learnéd counsel 
was able to cite only a decision of a single Judge of the Bombay High Court in 1892 
in J. H. Tod v. Lakhmidas Purushotamdas'. In subsequent decisions of both the Bombay 
High Court and the Calcutta High Court it has been held that the buyer’s right 
under a contract to get goods on payment of price is capable of assignment because 
it comes within the definition of an actionable claim. 


In Rangiah Chettiar v. Parthasarathi Iyengar®, Chandrasekhara tyer, J., held that 
a contract to sell goods could be assigned by the seller. He saw no distinction in 
principle between the rights of a seller and a buyer to a contract. With great 
respect I entirely agree with the learned Judge that a contract to sell goods is assign- 
able by the seller and equally a contract to buy goods is assignable by the buyer. 
T also join with the learned Judge in mentioning the fact that contracts like the . 





1, (1892) LL.R. 16 Bom. 441. i 2. (1946) 2 M.L.J 401 
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contracts in question are being assigned every day in the market. It was the fre- 
quent assignments of forward contracts, almost amounting to gambling, that really 
led to the promulgation of the Oil Seeds (Forward Contract) Prohibition Order. 
To accept the argument of the learned counsel for the appellant would mean that 
every forward contract would be entitled to the benefit of the exemption and the 
Order itself would be rendered useless. It is true that if this be law I should declare 
it to be so, but I am not convinced that it is. The courts below were right in dis- 
missing the suits. The second appeals are dismissed with costs in S.A. No. 1178 
of 1949. . 


Leave refused. 
V.P.S. ee i Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-PRESENT :+—MR. Justice RAJAGOPALAN. 


The Provincial Government of Madras «e - Appellant*® 
S v. 
Kode Lakshmi Devamma and others- .» Respondents, 


Court-Fees Act (VII of 1870)—Suit for declaration that property attached by a criminal Court belongs. to the 
plaintiff—Court-fee payable—Article 17 (a) (i) of Schedule H. 


_ _A suit contemplated by section 88 (6-D) of the Criminal Procedure Code is a suit to obtain a 
-declaratory decree where no consequential relief is prayed within the meaning of Article 17 (a) (1) 
-of Schedule II of the Court-Fees Act. Neither Article 17 (1) of Schedule II, nor section 7, clause 
(iv) (c) nor Article 17 (b) of Schedule II will apply in such a case. g 


"This check slip issued by the Court-fee examiner in A. S. No. 279 of 1949 
on the file of the District Court, West Godavari, having been set down for orders 
along with A. S. No. 259 of 1952 on Wednesday the 25th day of February, 1953 
and this day upon perusing the check slip issued by the Court-fee examiner and 
-other papers material to the check slip. 


The Government Pleader (P. Satyanarayana Raju) for Appellant. 
P. Somasundaram and A, L. Narayana Rao for Respondents. 


The Court made the following $ 


ORDER.—A check slip by the Court-fee examiner was issued when the appeal 
was pending on the file of the District Court, Eluru. After the transfer of the 
appeal to be heard along with the connected appeals in this Court, this check slip 
comes up before me for orders. $ 


The question of court-fee has to be decided only with reference to the subject- 
matter of the suit and the appeal thereon, and the way in which the plaintiff, formu- 
lated the reliefs may have little real bearing on the subject. The suit property was 
attached in proceedings in a Criminal Court under section 88 (6-D) of the Criminal 
Procedure Code. The plaintiff applied to the Criminal Court which had ordered the 


-attachment of the properties for releasing the attachment on the ground, that the 


properties belong to the plaintiff and not to the accused person against whom these 
proceedings had been taken. That petition was dismissed by the Magistrate. There- 
upon the plaintiff filed the suit. The suit provided for by section 88 (6-D), Criminal 
Procedure Code, is a suit “ to establish the right which he claims in respect of the 
property in dispute.” That was the real scope of the suit. If that right was esta- 
blished, the attachment would have to be vacated by the Magistrate, and it was 
really unnecessary for the plaintiff to ask for the further relief of release from attach- 
ment ; nor could such an unnecessary relief be viewed as a relief, consequential on 
the declaration of the plaintiff’s right. The scope of the suit which was actually 
‘filed: has to’ be gathered with reference to the language of séction 88 (6-D) of the 
‘Criminal Procedure Code. esac Sik , 


ERIAN, : i i ` ARS « . 


* Appeal No. 259 of 1952 (Check slip). cal 27th February, 1953. 
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The plaintiff paid Court-fee treating the plaint as one falling within Article 
‘17 (1) of Schedule II of the Court-Fees Act. It is agreed on all hands that Article 
17 (1) would not apply, because the attachment was ordered not by a Civil Court, 
nor by a Revenue Court, but by a Criminal Court. The Court-fee examiner was 
of the view that the suit would have to be valued under the proviso to section 7, 
clause (iv) (c) of the Court-Fees Act. On that basis the Government, which had 
preferred an appeal, paid the deficit Court-fee demanded, but that course does not 
preclude the learned Government Pleader in pointing out at this stage that section 7, 
clause (iv) (c) does not apply to the plaint in the present case, nor to the memo. of 
appeal. The learned counsel for the plaintiff-respondent urged at the stage that 
the plaint would have to be stamped under Article 17 (v) of Schedule II of the 
Court-Fees Act. That relates to : 


“plaint or memo. of appeal in every suit, where it is not possible to estimate in money value 
the subject-matter in dispute and which is not otherwise provided for by this Act.” 


Neither of the tests specified there is satisfied.. It cannot be said that the subject- 
matter of the suit, the property claimed by the plaintiff, is incapable of money 
estimate ; nor can it really be said that the claim referred in the plaint is not other- 
wise provided for by this Act. Article 17.(b) of Schedule II to the Court-Fees Act 
does not apply. 

Article 17 (a), item (1) should in my opinion apply. This is a plaint to obtain 
a declaratory decree where no consequential relief is prayed. I have already 
referred to the language of section 88 (6-D) of the Criminal Procedure Code under 
which the suit was filed. The suit was for a declaration of the right of the plaintiff. 
I have also pointed out that it was wholly unnecessary for the plaintiff in such a 
case to have asked for any consequential or further relief, that the attachment 
should be raised. So the suit contemplated by section 88 (6-D) of the Criminal 
Procedure Code is a suit to obtain a declaratory decree where no consequential 
relief is prayed for within the meaning of Article 17-A (1) of Schedule II of the 
Court-Fees Act. Since the suit was filed in a Sub-Court, and since the valuation 
for the purposes of jurisdiction was below Rs. 10,000 and that valuation was never 
objected to even by the Court-fee examiner, the Court-fee payable on the plaint 
was Rs. 100. Rs. 15 was paid as under Article 17 (1) of Schedule II of the Act. 
The deficit of Rs. 85 will have to be paid. Time for payment 15 days. 


It follows from this that the excess court-fee paid by the Government on the 
Memo. of Appeal will have to be refunded to them. That is, a Certificate will have 
to issue for the refund. 


R.M. — Deficit court-fee directed to be paid. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, P. V. Rajamannar, Chief Justice. 


Garimalla Mallikarjuna Rao e.» Appellant* 
Ve E 
Mangipudi Tripura Saundari alias Ammanna ..- Respondent. 


Madras Agriculturists’ Relief Act (IV of 1938)—Earlier promissory notes renewed for full amount on the 
unscaled basis—Suits on subsequent promissory notes—Right of defendant to plead failure of consideration to the 
extent of the excess as per the Act. 


Where the promissory notes executed prior to the commencement of the Madras Agriculturists’ 
Relief Act, 1938, were renewed subsequent to the Act for the full amounts due under the earlier notes 
without taking into account the statutory reduction of the liability thereunder, it is open to the debtor 
to take the plea that the subsequent promissory note sued on was not supported by consideration to 
. the extent which is in excess of what was due on the basis of the Madras Act IV of 1938.. The 
plaintiff in such a case cannot recover anything more than what would be found due and properly 
payable under the prior note after applying the provisions of Act IV of 1938. 


Unreported decision in A.S. No. 290 of 1944 followed. 





“s aS, A. No. 1157 of 1949. 27th March, 1953- 


314 THE MADRAS LAW JOURNAL REPORTS. [1953 


Second appeal against the decree of the Court of the Subordinate Judge of 
Amalapuram in A. S. No. 49 of 1948, preferred against the decree of the Court of 
the District Munsiff of Amalapuram in O. S. No. 228 of 1947. i 


C. Rama Rao for Appellant. 
K. Bhimasankaram for Respondent. 


The Court delivered the following 


Jupcment.—This second appeal arises out of a suit brought by the respondent 
in the Court of the District Munsiff of Amglapuram to recover a sum of Rs, 1,072-5-3 
being the amount due for principal and interest on a promissory note executed by 
the appellant-defendant in his favour on 6th April, 1945. Admittedly this pro- 
missory note was in respect of the amount of principal and interest due under a 
prior promissory note dated 8th April, 1942, which again was for the amount due 
under a still prior promissory note of 1939. The origin of the defendant’s liability 
in fact can be traced to the first promissory note of goth April, 1936. Though by the. 
date of the suit promissory note the Madras Agriculturists’ Relief Act had’ come 
into operation, the amount for which the promissory note was executed represented 
the amount due under the prior promissory note for principal and interest without 
taking into account the provisions of the Madras Agriculturists’ Relief Act, which 
it is common ground applies to the case inasmuch as the defendant is an agriculturist. 
The plea of the defendant was in the main that the plaintiff and hèr husband pro- 
mised to collect only that amount which would be found due on a proper scaling 
down. of the debt under the provisions of Madras Act IV of 1938. It was also 
incidentally pleaded that the defendant had to execute the promissory note because 
of a threat by the plaintiff and her husband that they would at once file a suit. . 
In the alternative there was a further plea that as the promissory note was taken for 
an amount higher than what was due in accordance with the provisions of Madras 
Act IV of 1938 there was a failure of consideration in so far as the excess amount 
was concerned. The defendant therefore prayed that a decree may be passed only 
for the amount of the debt as scaled down under Act IV of 1938. Both the learned 
District Munsiff, and on appeal the learned Subordinate Judge of Amalapuram 
decreed the suit as prayed for by the plaintiff. Both the Courts found against the 
specific plea of the defendant that there was an agreement by the plaintiff and her 
husband to collect only the amount due after scaling down. The learned Subordi- 
nate Judge refused to accept the plea of failure of consideration on the ground that 
the plaintiff stayed her hands from filing the suit, and gave time to the defendant 
and this forbearance on her part to sue would be sufficient consideration for the 
excess amount of interest. Hence this second appeal by the defendant. 


I agree with Mr. Rama Rao that there is nothing in the evidence of the plaintiff's 
husband even suggesting the case on which the learned Subordinate Judge rested 
his decision, namely, that there was such a forbearance to sue on the part of the 
plaintiff as could be treated as sufficient consideration for an agreement to pay the ` 
excess amount. The learned Subordinate Judge was therefore wrong in overruling 
the plea of thé défendant as to failure of consideration on this ground which was not . 
set up by the plaintiff. ` 

It was next contended by Mr. Bhimasankaram, learned counsel for the plaintiff» 
respondent, that the bargain between the parties shoùld be considered to be that 
the amount lawfully due in accordance with Madras Act IV of 1938 was sufficient 
consideration for the promise to pay the larger amount. It was argued that there- 
was nothing in law which would render invalid a promise to repay a larger amount 
on receipt of a smaller amount. For this position he relied upon the decision of a, 
Division Bench of this Court in A. S. No. 26 of 1927 referred to by Varadachariar, J., 
in WVarasamma v. Veerraju. But it is not the plaintiff’s case that the defendant in 
consideration of a smaller amount actually due deliberately consented to. pay,a 
larger amount. I do not think that the principle of the decision in A. S. No. 26 
of 1927 which was rendered on very peculiar facts applies to the present case. 


1. (1934) LL.R. 58 Mad. 841 at 854. ` 
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In my opinion this case is covered diréctly by the unreported decision of a 
Division Bench of this Court (Patanjali Sastri and Shahabuddin, JJ.) in A. S. No. 
290 of 1944. In that case too a promissory note was executed for an amount in 
excess of what was due on the basis of Madras Act IV of 1938. The main plea of the 
defendant in that case, as well as in this case, was that there was an agreement between. 
the p&rties that the creditor should only receive an amount due after scaling down 
under Madras Act IV of 1938 and not the amount mentioned in the suit note. 
‘The plea was not accepted. Alternatively it was‘also pleaded there, as here, that 
the suit promissory note was not supporttd by consideration to the extent of the 
‘excess over the sum that was payable under the earlier note after scaling down. 
The learned Judge accepted the later plea and held that there was a failure of 
consideration in respect of the excess amount. After observing that a plea that the 
‘promissory note sued on was not supported by consideration to the extent of a 
payment made under the earlier note but not taken into account at the time of the 
-execution of the new note in renewal was open to the debtor under section 44. of the 
Negotiable Instruments Act, the learned Judges held that the same principle applies 
‘in the several cases under Madras Act IV of 1938, where promissory notes executed 
prior to the commencement of the Act were renewed subsequent to the Act, for the 
full amounts due under the earlier notes without taking into account the statutory 
reduction of the liability thereunder. Following that principle the learned Judges 
held that the plaintiff was not entitled to recover anything more than what would be 
found due and properly payable under the prior note after applying the provisions 
of Act IV of 1938. This decision is binding on me and I am also in respectful 
agreement with it. Following it, I must hold that the plaintiff in this case would 
not be entitled to more than what would be due to her after applying the provisions 
-of Madras Act IV of 1938 to the original debt and its renewals. 

The plaintiff will therefore have a decree for Rs. 650-2-11 with subsequent 
interest at 54 per cent. from 6th November, 1947, till date of payment. The plaintiff 
will have costs on the amount allowed to him in the trial Court. In the lower 
.appellate Court, the defendant will have the costs of his appeal. There will be no 
order as to costs in this second appeal. 


(No leave). 
R.M. a Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice MACK. 
‘G. Ramachandra Gupta and another ..  Appellants-Petttioners* 
v. 


Pandurangam Chetty and others .. Respondents in both. 

Civil Procedure Code (V of 1908), section 151 and Order 41, rules 247 and Pes, eae Court 
permitting additional evidence to be adduced—Remand of the suit to trial Court for fresh disposal on additional 
evidence to be taken by it—Order not in the interests af justice. 

_ Ina suit a will propounded by the defendants was found by the trial Court not to be genuine. 
“On appeal an application by the defendants to send the will to the exagiiner of questioned documents 
was allowed and the suit remanded for fresh disposal. 

Held, the appellate Court cannot admit further evidence and then remanded the suit for fresh 
disposal to the trial Court on the footing of fresh evidence to be taken before it. Section 151 of the 
‘Code cannot be invoked as the matter is covered by Order 41, rules 27 and 28. Rule 27 makes 
it obligatory on the appellate Court to itself admit additional evidence if in the interest of justice 
and take it into consideration in the disposal of the appeal and under rule 28 it may direct the 
subordinate Court to record such evidence and send it to the appellate Court to assist it in arriving 
at.a final decision. But a remand of this kind has the effect of prolonging litigation and starting a 
fresh cycle from the trial Court upwards and therefore is not in the interests of justice. 


Appeal against the order of the District Court of Salem dated 6th April, 1950, 
inlA. S. No. 180 of 1948, preferred against the decree of the Court of the Subordinate 
Judge of Salem in O. S. No. 77 of 1946. 

G. Vasudevan for Appellants, 

K. S. Desikan and K. Raman for Respondents. 


7A.A.O.No. 352 of 1950 and C.R.P.No. 1621 of 1950. 17th April, 1953. i 
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The Court delivered the following . pa ' 

Juocmeng: C. M. A. No. 352 of 1950.—This is an appeal by the plaintiffs 
against an order of remand by the learned District Judge of Salem which cannot 
possibly ‘be supported. - In the suit a will executed by one Narasimha Chetty was 
propounded. by the defendants. -The learned Subordinate Judge found that it was 
not genuine. In appeal it would appear, after the arguments began, an 4ppli- 
cation I. A. No. 124 of 1950 was filed on behalf of the defendants to send the will 
to the examiner of questioned documents or any other accredited handwriting 
expert and for the admission of such @dditional evidence. The learned District 
Judge thought it necessary in the interests of justice to do so and remanded the 
whole suit for fresh disposal allowing the praver in J. A. No. 124 of 1950. 


The procedure adopted by. the learned District Judge, as it appears to me,,. 
is repugnant to Order 41, rule 27, Civil Procedure Code, which forbids parties 
to an appeal to produce additional evidence whether oral or documentary in the- 
appellate Court except on certain stringent conditions. Mr. Desikan would seek 
to bring the application for admission of additional evidence filed on behalf of the 
defendants under Order 41, rule 27 (x1) (e), Civil Procedure Code. This provision 
only operates when the appellate Court requires any documents to be produced, 
or any witness to be examined to enable it to pronounce judgment or for any other 
substantial cause. I.A. No..124 of 1950 was rather strangely not filed under any 
provision of Order 41, but under the omnibus section 151, Civil Procedure . Code, 
which can, in my view, under no circumstances, be invoked in a case covered by 
Order 41, rule 27, Civil Procedure Code, which by itself confers on an appellate 
Court ample discretion to have produced before it any evidence it requires to do 
justice in a case. In any event Order 41, rule 27, Civil Procedure Code, does not 
contemplate an appellate Court remanding a suit to the trial Court for fresh disposal 
with a direction to admit any fresh evidence before it. This provision makes it 
obligatory on the appellate Court itself to admit additional evidence and take it 
into consideration although it may under Order 41, rule 28, Civil Procedure: 
Code, direct the trial Court, or any other subordinate Court, to record such evidence: 
and send it to the appellate Court to assist it in arriving at a final decision. If the 
learned District Judge felt that the interests of justice required the opinion of a 
handwriting expert there was no legal impediment to his obtaining that assistance 
by way of additional evidence under Order 41, rule 27 (1) (c), Civil Procedure 
Code, and utilising it for a final disposal of the appeal. One thing he cannot do,. 
and that is, admit further evidence in appeal and then remand the suit for fresh © 
disposal to the trial Court on the footing of such evidence to be taken before it, 
thereby incidentally embarrassing also the trial Court very considerably which. 
had come it its own conclusion to the best of its ability on the material placed. 
before it. The learned District Judge appears to have felt very strongly that the 
interests of justice’ required ‘the expert evidence of an examiner of questioned 
documents or an accredited handwriting expert, without any consideration of the 
failure of the defendanty to apply for this evidence being made available in the 
trial Court. A remand of this kind has the effect of protracting litigation indefinitely 
and starting a fresh cycle from the trial Court upwards. Far from being able to 
agree that the interests of justice réquire a reference to a handwriting expert, I am 
clearly of opinion that the initérests of justice require as speedy a decision as possible 
of this litigation this suit having. been filed in 1946. Justice delayed like this is. 
justice denied. The appeal -will be restored to the file of the District Judge with a 
direction to him to give it as éxpeditious a disposal as possible on the merits: and 
on the evidence already recorded in the trial Court. Costs of this appeal will 
abide the-result and be provided for in the ultimate’ decree. 


C. R. P. No. 1621 of 1950.—This. revision petition. ‘against’ the oider of, the 
District Judge allowing I. A. No. 124 of 1950 is allowed: with costs irrespective of 


* -the result. 


V.PS.. . Remand set aside.. 


ee y 
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[FULL BENCH] 
‘'’"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


i _ PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice, Mr. JUSTICE CHANDRA 
REDDY AND MR. JUSTICE VENKATARAMA AYYAR. 


Gundapuneedi Veeranna and others ..  Petitioners* 
a i _ 
Gundapuneedi China Venkanna and others .. Respondents. — 


Practice—Right of appeal as on the date of filing a suit—If a vested right—Exceptions to the rule of vested 
right—Constitution of India, Article 133—Right of appeal under—Applicability to proceedings instituted before 
the Constitution—Right of appeal to the then existing Federal Court-—How far kept alive. 


It must now be taken as well established that the institution of a suit carries with it the impli- 
cation that all appeals then in force are preserved to the parties thereto till the rest of the career of 
that suit. But there are exceptions to the application of this rulé. One exception is where by come 
petent enactment such right of appeal is expressly or impliedly taken away with retrospective effect. 
Another exception is that a right of appeal is lost if the Court to which an appeal then lay, that is, 
at the time of the institution of the suit, is subsequently abolished. 


If a judgment is delivered or a decree or final order is made in a civil proceeding of a High Court 
after the commencement of the Constitution then the provisions of Article 133 (1) would directly 
apply. An appeal from the said order will lie only according to its provisions. If a new Court was 
established but no provision was made for filing appeals to the new Court in cases where appeals 
could have been filed to the Court which ceased to exist, then obviously there would be no right. to 
appeal to the new Court in spite of the doctrine of vested rights. It is at least necessary that a judg- 
ment should have been delivered or a decree or final order passed before the Constitution to say 
that the then Federal Court had any exercisable jurisdiction and powers in relation to that case. 


Case-law discussed. 


r 


Quaere : Whether in such a case it is also necessary that an application for leave should have 
been filed or granted before that date ? ’ 

Petition praying that in the circumstances stated therein and the grounds: 
of appeal filed therewith the High Court will be pleased to grant leave to appeal 
to the Supreme Court of India against the Judgment and the Decree of the High 
Court, dated 24th August, 1951 and passed in Appeal Suit No. 2 of 1947, preferred 
against the decree of the Court of the Subordinate Judge of Kakinada in 
O.S. No. 47 of 1945. 


E. Bhimasankaram for Petitioners. 
P., Somasundaram and C., V. Dikshitulu for Respondents. 
‘The Judgment of the Court was delivered by 


i- Rajamannar, C.7.—This is an application for leave to appeal to the. Supreme 
Court of India against the decree and judgment of this Court in A.S. No. 2 of 
1947, dated 24th August, 1951. The petitioners are defendants 1 to 4 in O.S. 
No. 47 of 1945 on the file of the Court of the Subordinate Judge of Kakinada. 
The suit was instituted -by the eighth respondent for partition of certain items of 
immovable property and for delivery of possession to him of a fourth share in the 
first item and a half share in the second-and third itefos. The petitioners sup- 
„ported the plaintiff’s claim. The first petitioner claimed for himself a fourth share 
in item 1 and a half share in items 2 and 3, while petitioners 2 to 4 claimed a 12th 
share in the first item alone. The contesting defendants were defendants 5 to rr. 
The Subordinate Judge passed a preliminary decree for partition, but on appeal by 
defendants 5 to 11 this Court reversed the decision of the Court below and dismissed 

the suit.in toto. 


When this application originally came on before Satyanarayana Rao and 
Chandra Reddi, JJ., who had disposed of the appeal it was found that the value of the - 
subject-matter of the suit was over Rs. 10,000 but less than Rs. 20,000. The value 

Of the subject-matter of the proposed appeal was above Rs. 20,000 according to- 
petitioners and below Rs. 20,000 according to the respondents, though presumably . 

aa ' 





* C.M.P. No. 2556 of 1952. 7th November, 1952. 
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it was above Rs. 10,000. The respondents raised the objection that the petitioners 
“were not entitled to leave, because the case did not fulfil the pecuniary requirements 
-of Article 133 of the Constitution. The petitioners, on the other hand, contended 
that by reason of Article 135 of the Constitution they had a right of appeal though 
‘the value was below Rs. 20,000, because the value was over Rs. 10,000 and they: 
-would have had a right of appeal under sections 109 and 110 of the Code of Civil, 
Procedure as they stood before the Constitution. The learned Judges thought that 
a mr question was of some importance the matter should be considered by a Full 
ench. ; 


Before dealing with the contentions on either side, it is useful to refer to the 
statutory provisions governing the rights of appeal against decrees, judgments and 
final orders of a High Court to a higher Court. Under Clause 39 of the Letters 
‘Patent an appeal lay to the Privy Council from any final judgment, decree or order 
of the High Court in any matter not being of criminal jurisdiction, provided inter alia 
that the sum or matter at issue was of the amount or value of not less than Rs. 10,000. 
The corresponding provision is found in sections tog and 110 of the Code of Civil 
Procedure. A new Court was created in India, called the Federal Court, by the 
‘Government of India Act, 1935, on which was conferred a limited appellate juris- 
‘diction in respect of judgments, decrees and final orders of a High Court. Under 
section 205, sub-section (1), an appeal lay to the Federal Court from any judgment, 
‘decree or other final order of a High Court if the High Court certified that the case 
involved a substantial question of law as to the interpretation of the Government 
‘of India Act, 1935, or any Order in Council made thereunder. This provision 
did not in any way affect the appellate jurisdiction of the Privy Council. The’ 
appellate jurisdiction of the Federal Court was enlarged by Act I of 1948 passed 
by the Dominion Legislature. This Act, called the Federal Court (Enlargement of 
Jurisdiction) Act, 1947, came into force on ist February, 1948. From that day 
an appeal lay to the Federal Court from any judgment, decree or final order of a 
High Court in a civil case from which a direct appeal could have been brought 
‘to His Majesty in Council either with or without special leave if that Act had not 
been passed. From that day no direct appeal lay to His Majesty in Council either 
with or without special leave from any such judgment, decree or final order. If 
an appeal could have been brought to His Majesty in Council without special leave 
under the provisions of the Code of Civil Procedure, 1908, in any case, then an appeal 
lay to the Federal Court without special leave of the Federal Court. But in other 
cases an appeal lay with the special leave of the Federal Court. Under section 6 
-of the Act it was enacted that the provisions of the Code of Civil Procedure, 1908, 
shall from that day have effect in relation to an appeal from a judgment to which 
that Act applied as ifin the said provisions, for all references to His Majesty in Council 
‘there had been substituted references to the Federal Court. In 1949 the Consti- - 
tuent Assembly passed an Act called the Abolition of Privy Council Jurisdiction 
Act which came into force on the, roth October, 1949. The jurisdiction of His 
Majesty in Council to entertain and dispose of appeals and petitions from or in 
Tespect of any judgment, decree or order of any Court or Tribunal (other than the 
Federal Court) within the territory of India including appeals and petitions in 
‘respect of criminal matters ceased, From that day, on the Federal Court was 
-conferred in addition to the jurisdiction. conferred on it by the Government of 
India Act, 1935 and the Federal Court (Enlargement of Jurisdiction) Act, 1947, 
the jurisdiction to entertain and dispose of appeals and petitions which His Majesty 
-m Council had, by virtue of His Majesty’s prerogative (or otherwise) immediately , 
before the appointed day. It was provided that for all references to His Majesty . 
in .Council there should be substituted references to the Federal Court. The.’ 
-Federal Court ceased to exist on the coming into force of the Constitution, and the 
Supreme Court came into being. On the same day on which it came ‘into force; 
„namely, 26th January, 1950, the President made an Order under clause (2) of 
Article 372 of the Constitution called the Adaptation of Laws Order, 1950. Section 
3 of this Order runs thus : 
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“ As from the appointed day the existing Central laws mentioned in the schedules to this Order 
shall,-until repealed or amended by a competent legislature or other competent authority, have effect 
subject to the adaptations and mddifications directed by these schedules or if it is so directed shall 
stand repealed,” ; 

In the portion of the schedule relating to the Code of Civil Procedure for 
Rs. 10,000 in section 110 of the Code, Rs. 20,000 was substituted. This was evidently 
to brifig the Code into conformity with Article 193 (1) of the Constitution, the 
‘material part of which runs as follows : 

© “ An appeal shall lie to the Supreme Court from any judgment, decree or final order in a civil 
proceeding of a High Court in the territory of Indif if the High Court certified (a) that the amount 
or value of the subject-matter of the dispute in the courts of first instance and still in dispute on appeal 
was and is not less than twenty-thousand rupees or such other sum as may be specified in that behalf 
by Parliament by law.” 

_ Article 395 of the Constitution repealed the Government of India Act, 1935, 
together with all enactments amending or supplementing that Act, but the repeal 
‘did not include the repeal of the Abolition of Privy Council Jurisdiction Act. 

- The argument of Mr. Bhimasankaram, learned counsel for the Petitioners, 
‘is this: Parties to a suit instituted before the Constitution have a vested right to 
appeal to the Supreme Court as they had a vested right of appeal to His Majesty 
in Council when the suit was instituted and for that right must be deemed to have 
been substituted the right to appeal first to the Federal Court and then to the 
Supreme Court. It is a right among other rights which is embodied in Article 135 
of the Constitution which runs thus : 

,“ Until Parliament by law otherwise provides, the Supreme Court shall also have jurisdiction 
and powers with respect to any matter to which the provisions of Article 133 or Article 134 do not 
apply if jurisdiction and powers in relation to that matter were exercisable by the Federal Court 
, immediately before the commencement of this Constitution under any existing law.” 

To an application for leave to appeal to the Supreme Court in a case in which 
‘the suit was instituted before the coming into force of the Constitution, Article 133 
of the Constitution will not apply and such a case would be a matter in respect 
of which jurisdiction was exercisable by the Federal Court immediately before the 
commencement of the Constitution under an existing law. “ Existing law ”? would 
include the Code of Civil Procedure and the Abolition of Privy Council Jurisdiction 
Act and the Federal Court (Enlargement of Jurisdiction) Act. As, immediately 
before the commencement of the Constitution, the Federal Court could have enter- 
tained an appeal in a case where the amount or value of the subject-matter of the 
dispute was more than Rs. 10,000 and less than Rs. 20,000, an appeal would lie 
to the Supreme Court in such a case. In support of his argument learned counsel 
for the petitioners relied on the well-known principle laid down in Colonial Sugar 
Refining Co, v. Irving} and to the decision of the Full Bench of this Court is Vasudeva 
Samiar, In re*, namely, that when a party institutes a suit he has a right of appeal 
and further appeals as they existed at the time of the institution and such rights are 
vested rights which can only be taken away by express enactment or necessary 
intendment. 


It must now be taken as well established that the institution of a suit carried 
with it the implication that all appeals then in force are preserved to the parties 
thereto till the rest of the career of that suit. But there are exceptions to the appli- 
cation of this rule. One exception is where by competent enactment such right 
of appeals is expressly or impliedly taken away with retrospective effect. Another 
exception is that a right of appeal is lost if the Court to which an appeal then lay, 
that is, at the time of thé institution of the suit, is subsequently abolished. Such a 
position arose in Canada Cement Go. v. East Montreal (Town of)*. An excellent 
summary of the effect of this decision is given by Coutts-Trotter, G.J., in Vasudeva 
Samiar, In re*, as follows : 


“In that case what was taken away was not the right of appeal but the very court to which the 
appeal lay, namely, the superior Court of Montreal sitting in review. By 10 Geo. V., Chap. 79 (Quebec)s 


1. L.R. (1905) A.C.-369 (P.C.). 361 (F.B.). 
2. (1928) 56 M.L.J. 369: LL.R. 52 Mad. 3. L.R. (1922) 1 A.C. 249. 
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the right of appeal was transferred from the abolished Court to the Appellate Side of the Court of 


King’s Bench in Quebec, but no provision was made for the transference of appeals which would 
have lain to the abolished Court to the newly constituted Appellate Court. In these circumitarices- 
their Lordships of the Privy Council held that an appeal from the Circuit Court to the Court of King’s. 
Bench did not lie?” : : , 4 
Now, the suit in the present case was instituted in 1945. On that date the final’ 
Court of appeal was the Privy Council. Strictly speaking, if any right was ‘vested 
in the parties to the suit on the date of its institution, it was a right to finally appeal’ 
to the Privy Council. But from ist February, 1948, such a right was expressly 
abolished. There was no doubt no ab8lition of a Court as such, but substantially 
that was the result. From that day the Privy Council ceased to be a Court of Appeal’ 
from the Indian High Courts. Such right as was vested in the parties to the suit 
to appeal to the Privy Council, therefore came to an end on that day. Instead 
the parties may be said to have obtained an alternative right of appeal to the Federal’ 
Court. But what must not be overlooked is that this is not because the parties. 
had a vested right, but because the Federal Court (Enlargement of Jurisdiction) 
Act specially provided for the substitution of the final appellate forum (vide section: 
3 ofthat Act). Care was taken to save proceedings pending both in the High Courts. 
and in the Privy Council on the date of the coming into force of that Act, as other- 
wise such proceedings would have lapsed. Under section 4 of that Act all proceed- 
ings and steps taken in, and orders made and certificates granted by a High Court 
in connection with an appeal to His Majesty in Council shall be deemed to. be- 
proceedings and steps taken, orders made and certificates granted in connection. 
with an appeal from that judgment to the Federal Court. Likewise, under section, 
5 every application to His Majesty in Council for special leave stood transferred fo. 
the Federal Court to be disposed of by that Court as if it had been an application 
duly made to that Court. Similar provisions are to be found in the Abolition of 
Privy Council Jurisdiction Act, 1949 (sections 6, 7, and 8). But for such provisions 
even pending proceedings.before the Privy Council or in the High Courts in respect 
of appeals to Privy Council would have terminated. It follows, therefore, that the- 
utmost that can be said in favour of the petitioners is that immediately before the 
coming into force of the Constitution the existing law conferred a right on the parties 
in this case to appeal to the Federal Court. When this Court was abolished by the 
coming into force of the Constitution the question is, were any rights substituted! 
for the rights which existed at the time? Article 374 (2) specially provides for 
all suits, appeals and proceedings, civil or criminal, pending in the Federal Court 
at the commencement of the Constitution. These shall stand removed to the 
Supreme Court and the Supreme Court shall have jurisdiction to hear and deter- 
mine the same. But we find no provision made as regards proceedings by way of 
appeal or otherwise not pending in the Federal Court at the commencement of the 
Constitution which might have been taken in the Federal Court or in the High 
Court in respect of an appeal to the Federal Court. There is no indication as to 
what is to happen to such proceedings which had not commenced by the date of the 
Constitution. E 


Mr. Bhimasankararħh contended that Article 135 was intended to apply to such 
cases. A case in which an appeal would have been competent to the Federal Court 
under section 110 of the Code of Civil Procedure as it then stood, namely, where 
the value of the subject-matter in dispute was more than Rs. 10,000, even though 
less than Rs. 20,000, would be a matter to which the provisions of Article 133 would 
not apply, but a matter in relation to which jurisdiction and powers were exercisable 
by the Federal Court immediately before the commencement of the Constitution.. 
The expression “ any matter to which the provisions of Article 133 or Article 134 
do not apply ”. should be construed widely so as to include a case which did not 
fulfil the requirements, pecuniary or otherwise, of Article 133 (1). © 


Learned, counsel for the petitioner relied upon several decisions of this Gourt 


as well as other High Courts. In Ramaswam: v. Ramanathan a Division ‘Bench 
i : l 





om] ut 
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-consisting of Subba Rao and Panchapakesa Ayyar, JJ., held that an appeal lies 
“against the judgment and decree of the High Court delivered prior to:the commence- 
-ment of the Constitution ifan appeal lay to the Federal Court when such judgment 
was delivered. They observed : 


. _ ““Matter’ in Article 135 is a word of wide connotation. It may include subject-matter not 
dealt with by Articles 133 and 134 but governed by specific Acts in regard to which appeals lay to the 
Federal Court immediately before the commencement of the Constitution. But there is no reason 
‘to..exclude from its operation subject-matter below the pecuniary limits prescribed under Article 133 
-of the, Constitution if the jurisdiction and powers in relation to that matter were exercisable by the 
Federal Court immediately before the commencement of the Constitution. It would certainly be a 
subject-matter in regard to which the provisions of Article 133 or 134 do'not apply.” 


. It was urged before them that the Federal Court could not have exercised juris- 
diction till this Court gave leave and that as no leave had been obtained before the 
“commencement of the Constitution the jurisdiction and powers of the Federal Court 
“were not exercisable in regard to the matter. But on a perusal of the relevant 
iprovisions the learned Judges held that the jurisdiction of the Federal Court did not 
‘depend upon the certificate but on a compliance of the conditions laid down in the. 
‘relevant sections. This decision was followed by another Division Bench to which 

I was a party (C.M.P. No. 3990 of 1949). After referring to the decision in Rama- 
:swami v. Ramanathan) we said, 


“ It may be that there is an arguable case for a contrary view, but we propose to follow the decision 
‘of the Division Bench as tnis pcint is bound to be decided sooner or later by the Supreme Court itself.” 


The decision in Venkataswami v. Manickyam® does not carry us further. In 
Saraswathi v. Rajagopal? the point was not specially argued as the question referred 
to the Full Bench was whether one single appeal was maintainable to the Supreme 
‘Court when there were two appeals to this court arising out of the same suit. In the 
-course of my judgment, I said, referring to the two earlier decisions, 


“ As the appeals in this Court were disposed of and the application for leave to appeal was filed 
‘before the coming into force of the Constitution, the provisions of sections 109 and 110 of the Code of 
ı Civil Procedure, as they stood on the date of the application, would apply to this case : vide Rama- 
:swami v. Ramanathan} and Palani Gounder v. Rama Goundan4,” 


The Full Bench certainly did not consider the question. 


T shall now refer to the decision of other Higher Courts on which Mr. Bhima- 
-sankaram placed reliance. One important difference between the cases in which 
‘these decisions were given and the case before us is that in all those cases the judgments 
‘of the respective High Courts were delivered before the Constitution came into force 
„ärid the applications for leave also appear to have been filed before that date, where- 
-as in the present case both the judgment of this Court and the application for leave 
-are after the Constitution. In Nandlal v. Hiralalsao® the valuation was over Rs. 10,000, 
‘but less than Rs. 20,000. But the learned Judges held that a certificate should issue 

‘ permitting an appeal to the Supreme Court. The reasoning of the learned Judges 
“was that as the application for leave was pending on the date the Constitution was 
‘brought into force, that a vested right existed in the applicants to file an appeal as 
‘of right before the Federal Court and that right could onl? be taken away by express 
‘ provision of law or by necessary intendment, that Article 133 is not retrospective 
:and' therefore must be taken not to apply to the case and the jurisdiction must be 
“held to be preserved by virtue of Article 135. The only authority cited in ‘the 
' Judgment is Colonial Sugar Refining Co. v. Irving®. It is not clear whether the learned 
` Judges based their decision on the fact that the application for leave was pending 
‘on the date the Constitution came into force. If that is a material fact, then it is 
-absént in the present case. 
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In Netlal v. Ucheshwar} the case did not satisfy the requirement as to valuation 
‘under Article 133 (1), though it fulfilled the requirements under section 110 of 
the Code of Civil Procedure as it stood before the Adaptation of Laws Order. The- 
learned Chief Justice and Chatterji, J., held that Article 133 did not apply, but under 
Article 135 an appeal could be filed to the Supreme Court. The learned Judges 
appear to have attached importance to the fact that the decree sought to be appealed. 
from was passed and the application for leave to appeal was filed before the Consti- 
tution. The learned Judges based their decision on Article 135 of the Constitution, 
because Article 133 would not apply where the right to appeal accrued before the 
Constitution came into force. The learmed Judges inter alia observed : 

*< As soon as the judgment was pronounced and the decree made the petitioner as an aggrieved 
party, had a right to prefer a direct appeal to His Majesty in Council under the provisions of sections 
109 and 110 of the Code of Civil Procedure... .. - +... under this Act (The Federal Court 
(Enlargement of Jurisdiction) Act, ......+... appeals in all civil cases from which a direct: 
appeal could have been carried to His Majesty in Council either with or without special leave could 
lie. to the Federal Court under the provisions of the Code of Civil Procedure, 1908. The present 
application was filed for leave to appeal to the Federal Court. Now under the Constitution juris- 
diction and powers exercisable by the Federal Court immediately before the commencement of the 
Constitution have vested in the Supreme Court under Article 135 and it is by virtue of this Article 
that the jurisdiction’in respect of the present case now vests in the Supreme Court”. _ 

The learned Judges relied upon an earlier unreported judgment of their Court.. 
In that case Reuben, J., adopted a similar reasoning. 


He said : ‘ 

** The decree which is sought to be appealed against was passed before the commencement of the 
Constitution of India‘and jurisdiction to entertain an appeal against it was exercisable by the Federal. 
Court immediately before the commencement of the Constitution. By Article 135 the jurisdiction. 
has been transferred to the Supreme Court.” 

Ray, C.J., and Narasimham, J., of the Orissa High Court held in Kamal Nayan. 
v. Bira Naik? that where an application for leave to appeal had been filed long before 
the Constitution came into force and the decree involved a claim with respect to: 
property of the value of Rs. 10,000 or upwards Article 135 applied and certificate- 
for leave to appeal to the Supreme Court should be granted. The learned Judges. 
appear to have based their decision on the doctrine of vested rights, and they refer 
to the decision of the Special Bench of the Calcutta High Court in Sardar Ali v. 
Dalimuddin® which is exactly similar to the Full Bench decision of our court in Vasu- 
deva Samiar, In re*. The following passage in their judgment makes it clear that they. 
approached the question from this angle : : 

“ On very high authorities it has been held that the right to appeal is a vested right which 
vests in the litigant at the time the suit is instituted. By subsequent alteration of the law, either 
relating to the form orto the other limitations to the right of appeal, it cannot be taken away. 
unless the law purporting to take it away is, either expressly, or by necessary intendment given a 
retrospective operation, We have no doubt that Article 133 has no retrospective operation.” 

, The latest of the decisions in which there is a discussion both of principle and. 
case-law is that of the Bombay High Court in Dajisaheb v, Shankarrao®. There too- 
the decree of the High Court had been passed before the Constitution came into- 
force. It appears that ap application for leave to appeal to the Federal Court 
was also-made before that date, but after the Constitution came into force another 
application was made for leave to appeal to the Supreme Court. The finding- 
was that the value of the subject-matter was between Rs. 11,000 and Rs. 13,000- 
on both the material dates. It was held that the applicant was entitled to leave. 
The learned Chief Justice who delivered the judgment of the Bench starts with a’ 
reference to the doctrine of vested right of appeal, When the suit was filed it was 
not disputed the petitioner had a right to appeal either to: the Privy Council or to. 
the Federal Court. I am unable to exactly follow how at any particular time, say 
for instance when the suit was filed, there could be a right of appeal either to the- 
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Privy Council or to the Federal Court.’ The learned Chief Justice then had to 
deal with the contention on behalf of the respondent that . the principle of right of 
appeal being a vested right, could not apply when a new Court is created by the 
Constitution and a right of appeal is for the first time granted to that Court and as. 
both the Privy Council and the Federal Court had been abolished there is no sur- 
viving right and a litigant was not entitled to say that because he had right to appeal 
to a Gourt which no longer existed, he therefore had also aright to appeal to a new 
Court which has been set up with a definite jurisdiction. The learned Chief Justice 
thought at first blush that this was a very attractive argument. But he finally 
rejected it on the ground that in many respects it was clear that the Supreme Court 
was intended to take the place of the Privy Council and the Federal Court. After 
referring to the Adaptation of Laws Order, 1950 and to the provisions of section 27 
of that Order which provided that nothing in the Order shall affect the right already 
acquired under any existing law, the learned Chief Justice observed as follows : 


“ Now, the right that the petitioner had acquired under section 110 was to appeal to the Privy 
Council if the amount or value of the subject-matter in dispute was Rs, 10,000 or more, and that right. 
which was a vested right was expressly not taken away by the provisions of section 27 of the Order. 
Therefore, although after the Constitution came into force, the jurisdiction of the Supreme Court in 
civil matters is restricted and the power of the High Court to give a certificate under section 110 has 
also been modified, these provisions cannot affect the right, which a litigant had already acquired 
prior to the coming into force of the Constitution and which right has been expressly saved.” 


He added that although the Supreme Court under Article 133 could not exercise 
jurisdiction in respect of that matter, in so far as the Federal Court could have exer- 
cised the jurisdiction by reason of Article 135 it has been given the same jurisdiction 
as the Federal Court. In the concluding portion cf his judgment the Icarned Chief 
Justice made certain observations which are {much wider than was necessary for 
the purposes of the case, namely, 

l a ae e >e « in all matters where there was a right of appeal under section 110 
of the Civil Procedure Code that right continues in respect of all suits filed prior to the coming into 
force of the Constitution.” 


In all these decisions it was apparently assumed that the expression “any matter 
to which the provisions of Article 133 or Article 134 do not apply ” would comprise 
a case which did not fulfil the requirements of Article 133 because the valuation 
was less than Rs. 20,000 and not in the limited sense of proceedings which were not 
in the nature of a judgment, decree or final order in a civil proceeding of a High 
Court. We shall assume for the present that this wide construction is permissible. 
But the important question which then arises is, can it be said that a judgment 
delivered or a decree passed by a High Court after the coming into force of the 
Constitution is not governed by Article 133 (1)? In my opinion, if a judgment is 
delivered or a decree or final order is made in a civil proceeding of a High Court 
after the commencement of the Constitution then the provisions of Article 133 (1) 
would directly apply. What evidently Mr. Bhimasankaram wants us to do, though 
he did not say in so many terms, is to read the words “any judgment, decree or 
final order” as meaning “any judgment, decree or final order in a suit or other 
proceeding instituted after the coming into force of the Cgnstitution”—a construc- 
tion which will practically render Article 133 (1) a dead letter for many years 
to come. I see no justification to read into the Article the qualification suggested 
by his argument. 

Moreover, I think it is a wrong construction of that expression to say that 
Article 133 does not apply to a case when what. is meant is that the case does not 
fulfil the requirements of the Article. Whether a particular article or provision. of 
law applies to a case is one thing, it is quite another thing applying that article to 
determine if a party is entitled or not entitled, to the relief he claims. ‘To give an 
instance, if a suit is for breach of a contract, not registered, the Article of the Limi- 
tation Act applicable to it would be Article 115. But the question whether applying 
that Article, to the particular claim in the suit is or is not barred is quite another 
matter. Any number of such instances can be given. It appears clear to me that 
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. Article 133 would certainly apply to any judgment, decree or final order‘in a civil 
‘proceeding of a High Court in the territory of India delivered or passed after the 
commencément of the Constitution. The decree now sought to be appealed ‘is one 
such. « It therefore cannot be held that this is a matter to ‘which the provisions of 
Article 133 do not apply ‘and therefore Article 135 will apply. Indeed, Mr. 
Bhimasankaram rightly conceded 'that-if it be held by us that Article 133 will apply 
to the case, then he cannot rely on Article 135. There would be no question of. 
the application of the rule which‘enunciates a‘ presumption against retrospective 
operation because the Article (Article 133) is not sought to be applied to a judg- 
ment, decree or order before the date en which Article 133 came intoforce. In 
none of the cages decided by the other Courts to which reference was made earlier 
was there necessity to deal with the case of a decre passed after the Constitution. 


There are undoubtedly observations in the decision of the Bombay High Court. 
which appear to support the contention based on vested rights accruing on the 
institution of a suit. With great respect to the learned Judges JI must say that 

“the proper approach in this case is not from that aspect. In the present case, 
if the material date is taken to be the date of the institution of the suit, then the 
‘vested right which accrued to the petitioners must be a right to finally appeal to the 
Privy Council. Now that right cannot possibly be exercised. The Privy Council 
.as an appellate forum has ceased to exist. Therefore, in strictness, the vested 
right cannot be enforced as such. No doubt a new Court has been substituted for 
‘the Privy Council. But then the party’s right should be founded on the provisions 
relating to the jurisdiction and powers of the new Court and not on an extension 
-of the vested right already existing. If, say a new Court was established but no 
provision was made for filing appeals to the new Court in cases where appeals could 
have been filed to the Court which ceased to exist, then obviously there would be 
no right to appeal to the new Court in spite of the doctrine of vested rights. This is 
the pririciple laid down in Canada Cement Company v. East Montreal (Town of). ` There 
is no provision so far as I am aware which confers in all matters in which an appeal 
-could have been preferred to the Federal Court before the Constitution a right to 
-appeal to the Supreme Court. I do not read Article 135 as such a provision. 
Article 135 confers on the Supreme Court all the powers and jurisdiction of the 
Federal Court only in matters to which Article 133 or Article 134 does not apply. 


There is another aspect of the question to which I shall briefly refer. It was 
held in Lachmeshwar v. Keshwarlal®, that unless an. appeal to the Federal Court had 
been admitted the proceeding must be deemed to be pending before the High Court 
in respect of, which the Federal Court could not exercise jurisdiction. If that be so, 
how can it be said that a case in which the decree was passed after the commence- 
ment of the Constitution is a matter in relation to which jurisdiction and powers 
were exercisable by the Federal Court immediately before the commencement of the 

‘Constitution. In my opinion it is at least necessary that the judgment should 
have been delivered or the decree or final order passed before the Constitution to 
say that the Federal Court had any exercisable jurisdiction and powers in relation 
to a case. Whether it ig also necessary that an application for leave should have 
been filed or granted before that date it is unnecessary to discuss now, asin the 
_present case neither event had happened. before the Constitution. 


Mr. Somasundaram for the respondents contended that one cannot speak 
-of the vested right of appeal being taken away if all that has happened is a change 
in the conditions and requirements to be fulfilled before the right of appeal can be 
enforced. The argument is nó doubt attractive, but I am afraid it is not open 
after the ruling of the Full Bench in Vasudeva Samiar, In re®, for there too it could 
-have been argued on the same analogy that the right of filing an appeal under clause 
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15 of the Letters Patent was not taken away but only a condition imposed, namely, 
that leave should be obtained. 


My conclusion is that Article 133 (1) of the Constitution applied to this case 
and therefore the requirements as to valuation must be determined by the provision 
of clause (a), viz., that the amount or value of the subject-matter of the dispute in the 
Court of first instance and still in dispute on appeal was and is not less than Rs. 20,000, 


With this expression of opinion the petition will go before the learned Judges 
who referred the matter to the Full Bench. ¢ 


R.M. — ; Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. l 





- Santhanakrishna Odayar `.. Petitioner* 
v. f 
Vaithilingam and others .. Respondents, 


Tanjore Tenants and Pannaiyal (Protection) Ordinance (1V of 1952) as modified by Ordinances V and VI 
ft 952 and Tanjore Tenants and Pannaiyal (Protection) Act (XIV of 1952), sections 6 and 12—Constitutional 
validity, ; 

The Provisions of the Constitution should be construed not in a narrow or pedantic sense 
but as extending to all ancillary or subsidiary matters which could be fairly and reasonably said to be 
comprehended in it. A legislation dealing with the right to reinstatement as regards tenants 
who had vacated will be ancillory or a subsidiary matter arising out of tenancy and would be within 
the terms of the entry 18 of List II of Schedule VII of the Constitution. In any event it will be 
legislation relating to land and within the legislative competence of the State. 


In judging the reasonableness of an enactment, due consideration must be given to the facts and 
circumstances which form the background of the legislation. The emergency character of a legis- 
lation is an important element in deciding on its reasonableness, as well as its temporary character. 
When once it is found that the object of the legislation and the means adopted to secure it are both 
reasonable, it is no objection to its validity that it incidentally confers rights on persons who are not 
in themselves intended to be beneficiaries. The correct approach to a Statute dealing with several 
matters and enacting several provisions is not to take cach provision by itself, pound it into its 
component parts and subject them to meticulous criticism but to consider the scheme of the Act in 
its entirety and the cumulative effects of the provisions as a whole. On a consideration of these tests 
the provisions of sections 6 and 12 of the Tanjore Tenants and Pannaiyals Protection Act and Ordi- 
nance cannot be held to be unreasonable. 

The restrictions imposed by these sections are in the interests of the general public as required 
by Article 19 (5) of the Constitution, as the Act deals with rights not of individuals but of a large 
section of the public, landlords and tenants. 

Ifwhat would otherwise be an invasion of the rights of a citizen under Article 19 (1) (f) is 
reasonable and in the interests of the general public, then all the requirements of Article 19 (5) are 
satisfied and it is unnecessary to consider whether the meaning of the word ‘ restriction’ should be 
negative in character and not vest rights in other persons. 

Article 31 (2) of the Constitution will not apply, unless there is a transfer of title or possession 
from the owner to the State and the diminution of rights of mirasdars by operation of the Act will 
not amount to ‘ taking’ within the meaning of Article 31 (2). If a legislation does not contravene 
the Articles of the Constitution there is no provision under which it can Be declared void. 


Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of certiorari calling for the records 
in M.P. No. 1 of 1952 on the file of the Revenue Court, Mannargudi and set aside 
the order, dated 24th October, 1952, made therein and quash the proceedings 
therein. i : 

K. V. Venkatasubramania Aiyar, R. Gopalaswami Aiyangar, T. 5. Venkatarama 
Aiyar, T. R. Ramachandran -for. K. S. Desikan, R. Ramamurthi Aypar, K. S. Ramamurthi 
and R. Viswanathan for the Petitioners, J% 

The Advocate-General (V. K. Thiruvenkatachari) and V. V. Raghavan for the 
Government Pleader (P. Satyanarayana Raju) for the State of Madras. 


Mohan Kumaramangalam and T. R. Ramachandran for other Respondents. 





*W.P. Nos. 788, 859, 875"and 880 of 1952 and 6 and 78 of 1953. 17th April, 1959. 
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The Judgment:of the Court was delivered by 


Venkatarama Ayyar, 7.—The question that arises for decision in these petitions. 
is. the validity of the Tanjore Tenants and Pannaiyal (Protection) Ordinance, (IV 
of 1952) which was modified by Ordinances Nos. V and VI of 1952 and ultimately, 
replaced by Act XIV of 1952. The petitioners are mirasdars or Landowners 
in the District of Tanjore and these are applications by them under Article 226 ofi 
the Constitution for writs of certiorari to quash various orders passed by the Revenue 
Divisional Officer acting under the pr@visions of ‘the Ordinance and Act aforesaid. 
W.P. Nos. 859 of 1952 and 78 of 1953 are against the orders passed under section’ 6 
of the Act directing the‘re-instatement of tenants: W.P. No. 875 of 1952 is against 
refusal to pass an order in ejectment under section 10 of the Act ; W.P. No. 788 of 
1952 is against an order awarding compensation under section 12 (4) of the Act ; 
and-W.P.: Nos; 880 of 1952 and 6 of 1953, are-against orders-adjudicating disputes 
between landlords and tenants under section 13 of the Act. Apart from disputing 
the correctness of the orders on their merits, the petitioners raise the contention that 
some at least of the provisions of the Act are repugnant to Articles 19 (1) (f), 31 
(2) and 14 of the Constitution and therefore, void under Article 13. We heard 
in the first instance arguments of counsel on the constitutional issue relating to-the 
validity of the legislation, reserving. consideration of the other questions for a. further 
Heating-and we now proceed:to express our opinion thereon. 


For a proper understanding of the provisions of the Act it will be useful to state 
the’ facts which form the background for this legislation. The district of Tanjore 
forms part.of the Cauveri delta and is the richest rice producing region in the State 
of: Madras, being popularly and aptly known as the ‘ granary of South India’. 
The area normally cultivated with paddy is, 13,40,180 acres and the paddy pro- 
duced is roughly 8,65,200 tons, being about an eighth of the entire paddy produced 
in‘ the ‘State. The usual modes of cultivation adopted in the district are.(1) lease 
of lands by the owners to lessees who arrange for cultivation by tenants, (2) waram 
sharing and (3) personal cultivation with the aid of agricultural labourers called 
Pannaiyals. While in other districts, agricultural labourers form a floating popu- 
Jation.from which the land owners are free to employ whom they choose, in the 
District- of Tanjore, the Pannaiyals were as a matter of custom and usage attached. 
from. generation to generation to particular holdings so that when heirs succeeded: 
to those holders or transferees acquired them, they would enagage only those pannai- 
yals for carrying on the cultivation. Thus, they came to be regarded as in the nature 
of. appurtenances to the land. It further appears that what the tenants in the 
District of Tanjore were getting by way of share of produce and the pannaiyals for 
wages when they worked on the fields, were comparatively less than what the culti- 
vating tériants and agricultural labourers were getting for the same work in other 
districts. ‘There is no need to discuss whether this difference was due to the fact 
that owing to natural advantages which the delta lands derived from the rich 
alluvial deposits of the Cauveri the tenants and labourers of Tanjore had less of 
work and more of produce than the labourers in other districts. The fact remains 
that there was disparity if the matter of returns and wages between tenants in Tanjore 
District arid tenants in-other districts and it was this disparity that became a-fruitful 
source of, discontent and disaffection. The cultivating tenants and Pannaiyals 
bégan.to smart under the notion that they had not.a proper deal and became gra- 
dually: estranged from,the landlords. Then came the second World War and the 
soaring prices that followed in its wake were the last straw that broke the good 
relationship that existed between landlords and tenants. 


What followed thereon is thus stated in the counter-affidavit filed on behalf of 
the State : , 


** While the cultivators pressed for an equitable revision of terms, the mirasdars were unwilling 
to concede their demands preferring: the drastic measure of a complete: change in the body of farm 
employees. The mirasdars started to evict pannaiyals who had been attached to their farms for 
generations and imported labour from neighbouring districts. These measures inevitably led to 
clashes, -fall-in- production out of fear of-riots and inefficient out-turn_because imported labour was 
not so experienced as the local pannaiyals, 
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On 28th October, 1948, an agreement which came to be known as the Mayuram agreement, 

was.effected under which the daily wages of a man was raised to one marakkal and of a woman to 
3/4 of a-marakkal. This agreement also gave the pannaiyal 1/7 of the gross produce of the land he 
tilled: But the Mayuram agreement failed to provide adequate safeguards to ensure the working 
of the pact-and breaches in the agreement were reported such as forced evictions, clashes, conversion 
of employees into casual labour and consequent estrangement between the mirasdars and the pannai- 
yals.’”* 
, - As things were heading for a crisis, the Government issued G.O. No. 1376, 
dated gth March, 1950, setting up a Committee presided over by Mr. M; V. Subra- 
maniam, I.C.S., to report on land reforms to be effected. After making extensive 
enquiries into the matter, the Committee made a report recommending inter alia 
that where there were first class irrigation sources the landlord’s share of rent should 
be 45 and that of the tenant 55, vide paragraph 167; that the tenants should be 
granted. a lease for a period of 5 years as that would give sufficient time to them to 
make up for the losses during bad and indifferent seasons, vide paragraph 181 ; 
that the lease should be renewable only if both the parties agreed thereto, vide 
paragraph 188, and that during the period of the lease the tenants should be liable 
to be evicted only on the grounds specified in paragraph 190 which are substantially 
reproduced in section 10 of the Act. The report was published on rst July, 1951 
and the immediate consequence thereof was-a sharp conflict between the landlords 
and tenants. The tenants all over the district started an agitation that the recom- 
mendation contained in the Subramaniam report should immediately be given 
effect to. On the other hand, the landlords who were deeply dissatisfied with the 
proposals contained therein decided to stop the tenants and start personal culti- 
vation with hired labour imported from Ramnad and other outlying districts. 
The tenants and pannaiyals who were thus frustrated in their attempts at getting 
better terms took to violence as a means of achieving their ends. There were 
widespread disorders resulting in theft, arson and murder and proceedings had 
to be. taken under the provisions of the Criminal Procedure Code for maintaining 
order and ensuring security of life and property. It was during this state of emer- 
gency that the Government promulgated on 23rd August, 1952, Ordinance No. IV 
of 1952. The preamble to the Ordinane states that the relations. between land- 
owners.on the one hand and tenants and labourers on the other had become strained, 
that there were displacements of tenants and dismissal of farm labourers resulting 
in agrarian crimes and disturbances, that the situation threatened to cause deterio- 
ration in agricultural production and that it was necessary to take immediate 
action in regard to the matter. Then followed the provisions which will be examined 
presently. This Ordinance after having undergone modifications and alterations 
under Ordinance Nos. V and VI of 1952 was eventually replaced by an Act of the 
Madras Legislature called the Tanjore Tenants and Pannaiyal Protection Act 
(XIV. of 1952) hereinafter referred to as the Act. 


It will be convenient at this stage to examine the general scheme of the Act 
and the provisions therein which have come in for. attack. The Act regulates 
rights of three classes of persons. At the one end is the owner of the land including 
in that term any person who holds under derivative title from the owner entitling 
him to collect rent such as usufructuary mortgagee and lessee ; vide section 2 (g). 
At the other end is the cultivating tenant who ‘ contributes his own physical labour 
or that of the members of his family in the cultivation of any land belonging to 
another’ as a tenant and mere intermediaries are not comprised in this class, vide 
section 2 (d). A third category is the class of persons who are called pannaiyals. 
A pannaiyal is defined as “ any person engaged by the landowner or by the culti- 
vating tenant to took after a farm and do all cultivation work on the land whenever 
necessary in the course of.an agricultural year.” (Section 2 (¢).] In other words, 
they. are agricultural labourers who will be engaged either by the owner who resorts 
to personal’ cultivation or by the cultivating tenants when they require additional 
hands for carrying: on agricultural. operations. The definition- of ‘ pannaiyal.’ 
excludes casual labourer. When the provisions of the Act are analysed with this 
classification. in.mind,_it will.be found. that they. fall-into-two groups-; firstly. those 
that confer new rights on cultivating tenants and pannaiyals, sections 6 and 12 ; 
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and secondly those that prescribe the terms of tenancy between the landlord and 
tenant and the rent payable by the latter, sections 7 and 8 ; and the wages payable 
to pannaiyals, section 11. The other provisions in the Act are in the main pro- 
cedural in character. The validity of the second group of provisions defining the 
terms of the tenancy and fixing the rents payable by tenants and wages payahle to 
pannaiyals is not now under challenge. The entire controversy relates only to the 
validity of sections 6 and 12 which conferred new rights on cultivating tenants 
and pannaiyals, . l 


Taking up first section 6 of the Act, its substance may be stated in two pro- 
positions : (1) All cultivating tenants who were in possession on 1st December, 1951, 
are entitled to continue in possession as such tenants for a period of five years com- 
mencing from the agricultural year 1952-53 and if such tenants had ceased to bẹ in 
possession on the date of the Ordinance, 23rd August, 1952, they are entitled to'be- 
reinstated in possession and to continue as tenants for a period of five years (section 
6 (1).) (2) Cultivating tenants who were in possession in the year 1950-51 but not 
on Ist December, 1951,are also entitled to be reinstated into possession unless another 
tenant. had been put in possession of the land on or before rst December, 1951 
and such tenant had raised crop thereon before 23rd August, 1952 ; where a tenant 
is're-instated in possession under this proviso, he would also be entitled to continue 
as & tenant for a period of five years. 


Turning next to section 12, it enacts that pannaiyals dismissed on or after 
st March, 1952, may be ordered to be taken back if the dismissal was not just and 
proper, section 12 (3) and that in case such an order is not complied with, the land- 
lord may be ordered to pay compensation, section 12 (4). 


Now the contention of the petitioners is that sections 6 and 12 are unconsti+ 
tutional and void on the following grounds: (1) They are in contravention of Article 
19 (1) (f) of the Constitution for the reason that they infringe the right of a citizen 
to hold property ; (2) that they are opposed to Article 31 (2) of the Constitution 
as in substance they authorise the taking of possession without payment of com- 
pensation and that the taking is also not for a public purpose ; (3) they are arbitrary 
and discriminatory and repugnant to Article 14 ; and (4) the impugned legislation 
does not fall under any of the entries set out in lists 2 and 3 in the seventh schedule 
and is therefore, ulira vires of the powers of the State Legislature. We shall deal 
with these contentions seriatim. 


(1) Article 19 (1) (f) enacts that “ all citizens shall have the right to acquire, 
hold and dispose of property ” and ‘to hold property’ in this Article has been 
interpreted as meaning ‘ to enjoy property’. ‘The contention of the petitioners is 
that sections 6 and 12 make a serious inroad into this right in two respects: (1) It 
is the right of every owner to cultivate his lands personally and reap the fruits thereof; 
and this is a valuable right. In providing that cultivating tenants who: were on the 
land in 1950-51 shall be entitled to continue in possession for a period of five years 
as tenants, the owners are@leprived of their right to resume personal cultivation during 
this period. (2) It is the right of every owner to let the lands to such tenants as he 
paa: But the effect of section 6 is that the owners have no choice in the matter, 

ut must let the lands only to the tenants who were in possession in 1950-51 or on 
1st December, 1951. ; ' 


It is contended that where no question of occupancy right is involved, tenancy 
is a matter of contract and that it is beyond the province of a Legislature to force an 
unwanted tenant on an unwilling landlord ; and it would likewise be beyond its 
powers to compel any person to take another as his servant. What,right, it is asked, 
has the Legislature to dictate that a person shall enter into. a contract with A or 
engage as his servant B? The following passage in Savings and Loan Association v. 
er relied on as forcibly bringing out the above contention. Millor, J., 
observed : 





1. 87 U.S. 655 : 22 L.Ed. 455_at page 451. 
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“ The theory of our Governments, State and national, is opposed io the deposit of unlimited 
power anywhere. The executive, the legislative and the judicial branches of these Governments arc 
call of limited and defined powers. There are limitations on such power which grow out of the essential 
nature of all free Governments, implied reservations of individual rights, without which the social 
‘compact could not exist, and which are respected by all governments entitled to the name. No Court, 
for instance would hesitate to declare void a statute which enacted that 4 and B who were husband 

and wife to each other should be so no longer, but that A should thereafter be the husband of C, and B 
the wife of D, or which should enact that the homestead now owned by 4 should no longer be his, 
but should henceforth be the property of B.” 

‘That section '6 of the Act is a serious interference with the rights of an owner 
has not been disputed. The only question for consideration is whether it can he 
upheld under Article 19 (5) as a reasonable restriction imposed in the interests of 
the general public. Mr. K. V. Venkatasubramania Iyer for the petitioners, argues 
that even. if there was some need for a legislation. of this character, the provisions 
‘contained in section 6 of the Act go far beyond the requirements of the situation 
and cannot therefore be held to be reasonable. He relied on certain observations 
in Lawton v. Steele+, defining the nature and the limitations on the Police powers 
-of the State, as affording assistance in the interpretation of Article 19 (5). Therein 
‘Brown, J., observed : 

“ The extent and limits of what is known as the police power have been a fruitful subject of dis- 
cussion in the-appellate Courts of nearly every state in the Union. It is universally conceded to include 
everything essential to the public safety, health, and morals, and to justify the destruction or abate- 
ment, by summary proceedings, of whatever may be regarded as a public nuisance. To justify the 
‘state in thus interposing its authority on behalf of the public, it must appear, first, that the interests 
of the public generally, as distinguished from those of a particular class, require such interference ; 
‘and, second, that the means are reasonably necessary for the accomplishment of the purpose, and not 
unduly oppressive upon individuals. The legislature may not under the guise of protecting the 


public interests, arbitrarily interfere with private business, or impose unusual and. unnecessary restric- 
:tions upon lawful occupations.” 


In Washington Ex. Rel. Seattle Title Trust Co. v. Roberge?, Butler, J., observed : 


“ Legislatures may not, under the guise of the police power, impose restrictions that are unncces- 
sary and unreasonable upon the use of private property or the pursuit of useful activities.” 


In Chintaman Rao v. The State of Madhya Pradesh*, Mahajan, J., observed : 


“ The phrase ‘ reasonable restriction ’ connotes that the limitation imposed on a person in enjoy- 
‘ment of the right should not be arbitrary or of an excessive nature, beyond what is required in the 
‘interests of the public... ... Legislation which arbitrarily or excessively invades the right cannot 
be said to contain the quality of reasonableness.” : 

On this reasoning, it was contended for the petitioners firstly that even assuming 
that the tenants and pannaiyals in the Tanjore district had not a fair 
-deal, that was a matter for simple tenancy legislation such as was contained in 
‘sections 7, 8 and 11 and that there was no need -to proceed further and confer 
rights on them as under sections 6 and 12 ; secondly, that even if there was some 
justification for conferring some benefits on tenants who had been associated with 
the holding for generations, the Legislature went far beyond this purpose in enacting 
that all persons who were in possession in 1950-51 or on 1st December, 1951, should 
have rights of tenancy for a period of five years irrespective of whether their possession 
was recent or ancient ; and that lastly that the provisions for reinstatement of all 
the tenants who had been in possession at the material periods was unreasonably 
‘wide because even though there might be some justice in restoring possession to 
tenants, who had been obliged to quit owing to the unfair practice of the landlord, 
.there was no reason to'confer that benefit on tenants who had themselves thrown up 
the lease and gone elsewhere or had been dismissed for misconduct. ‘Thus, it is 
-argued, sections 6 and 12 go far beyond the requirements of the situation and must, 
therefore, be held to be unreasonable. It is further contended that these provisions 
are not in the interests of the general public and therefore, outside Article 19 (5). 
How does it concern the public whether the servant of A is B or C and whether the 
tenant of D is X or Y? It is of interest only to the persons concerned in the trans- 





1. 38 L. Ed. 385 at p. 388—389: 151 . 3. (1950) S.C.J. 571: (1950) S.C.R. 75% at, 
U.S. 133. page 763 (5.C.). 
2. 73 L.Ed. 210 at page 213 : 278 U.S. 116. 
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action. But what is, required under Article 19 (5) is that it should be a matter in. 
which the public should generally be interested. Therefore, it is argued, sections 6 
and 12 are not within the saving provision of Article 19 (5). 


These contentions are of great weight and if the impugned provisions had beem: 
enacted under normal conditions and as part of a permanent legislation, we should’ 
have had no difficulty in holding that they substantially interfere with fundamental 
rights and are unreasonable in character. For, what reason can there be in depriving 
an owner of his right to cultivate his own lands and what justice in forcing on him 
a tenant who has been hostile to him ang whom he does not want? And how are 
the interests of the general public served by a legislation whose object is merely to. 
confer rights on A as against B? ‘The only question for determination, therefore, 
is whether there is sufficient justification for these provisions on the ground that it is 
an emergency legislation of a temporary character. It has been already seen that 
ever since the days of the Mayuram agreement dated 28th October, 1948, the gulf 
between the landlords and the tenants had been steadily widening and that after 
the publication of the Subramaniam Committee report on 1st July, 1951, there was a 
sharp deterioration in the relations between them. On the one hand the landlords 
were resorting to personal cultivation, thus displacing the tenants and importing 
foreign labour thereby throwing out of employment the pannaiyals. The tenants, 
on the other hand, were resorting to violence and there was wide spread disorder 
attended with crimes. This resulted in a fall in the production of paddy and the 
life of the nation was being thereby imperilled. There thus arose a need for prompt 
governmental action and as the Legislature was not in session, recourse had to be 
had to the exercise of the power under Article 213 of the Constitution and Ordinance 
IV of 1952 came to be promulgated.’ The preamble to the Ordinance recites the 
facts constituting the emergency which necessitated this legislation. Regarding. 
the weight to be attached to such legislative declarations, Holmes, J., observed as. 
follows in Bleck v. Hirsh} : 

“ No doubt it is true that a legislative declaration of facts that arc material only as the ground 

for enacting a rule of law, for instance, that a certain use is a public one, may not be held conclusive 
by the courts. But a declaration by a legislature concerning public conditions that, by necessity 
and duty, it must know, is entitled at least to great respect... . » That the emergency declared 
by the statute did exist must be assumed, and the question is whether Congress was incompetent 
to mect it in the way in which it has been met by most of the civilized countries of the world.” 
The affidavits filed in these petitions also amply establish the seriousness of the general 
situation. For instance, in paragraph 4 of the affidavit of the petitioner in W. P.. 
No. 78 of 1953, it is stated that one of the respondents and his brother had been 
convicted by the criminal Courts for unlawful cutting of the trees. Thus, it is 
amply established that a state of emergency had arisen and strong.measures had to be 
taken for meeting the same. In judging of the reasonableness of the impugned 
provisions, it is necessary that this aspect should be borne in mind. 


It was vehemently argued by Mr. K. V. Venkatasubramania Iyer that in seeking 
to evict tenants and engaging new labourers, the landlords did what they were 
entitled to do under the law ; that mere lawlessness on the part of the tenants and 
pannaiyals was no growed for depriving the owners of their undoubted rights and 
that in legalizing the invasion of their rights by the tenants and pannaiyals, the 
impugned legislation savoured very much of appeasement of the forces of disorder 
and should therefore be held to be unreasonable. If thes¢ were all the material 
factors to be considered, this argument would be unanswerable. It is clearly the 
duty of the State in exercise if its police power to enforce law and order and if in- 
stead of doing that, it surrenders to force and seeks to make a law of it, it would clearly 
be no law and must without hesitation be struck down. But that, however, is 
not the complete or even correct picture. The tenants and pannaiyals had, it is. 
true, most regrettably taken the Jaw into their own hands and engaged in acts. 
of violence and crime. But it should be said in mitigation of their conduct 
that there was justice in their demands for revision of the terms of the tenancy and! 





1. 65 L.Ed. 865 at page 870 : 256 U.S. 135. 
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of the rates of wages. If as already pointed out, their share of the produce and 
their wages were less than those prevailing in the surrounding districts, they -had 
a real grievance in the matter. From the days of the Mayuram agreement they 
had been agitating for an improvement in their conditions without success and 
after the publication of Subramaniam Committee’s report on 1st July, 1951, there 
had been mass eviction of tenants and dismissals of pannaiyals and importation 
of foreign labour. Therefore, while the tenants and pannaiyals were very much 
in the wrong in taking to the creed of violence and disorder, the fault, however, 
was not wholly on their side. This then, was the conflict which the Government 

` and the legislature were called upon to reconcile ; and Ordinance IV of 1952 and 
Act XIV of 1952 present their solution toit. Two principles underlie the provisions 
of the Ordinance and the Act. (1) The law should fix the terms of letting between 
the landlord and tenant, including the fair rent payable to the landlord. In this 
matter the Government generally adopted the findings of the Subramaniam Com- 
mittee report and enacted sections 7 and 8 in accordance therewith. The fair wages 
payable to the labourer should also be fixed by statute. Section 11 deals with this 

- subject. (2) The state of affairs which had existed prior to the publication of 
the Subramaniam Committee report on ist July, 1951, should be recognised. It has 
been seen that it was after the publication of this report that there was large scale 
eviction of cultivating tenants. The Legislature adopted the policy that what 
happened subsequent to the publication of that report should be left out of account 
and the rights of the tenants as they stood at that time should be maintained. If 
they were in possession on 1st December, 1951, that possession should be sustained 
and if they had lost it subsequently they should be reinstated and that the tenants 
who were in possession in 1950-51 should also have similar rights except as against 
cultivating tenants who had been put in possession before 1st December, 1951. 
and had actually raised crops. 

Now the question is, whether sections 6 and 12 which embody these principles 
can be upheld under Article 19 (5) as imposing reasonable restrictions. Numerous 
authorities were cited before us as illustrative of the principles on which legislation 
should be held to be reasonable or otherwise. But a question of this kind has in 
general to be decided not on abstract principles but on a consideration of the facts 
and circumstances which form the background of that legislation and therefore. 
` not much assistance can be derived from decisions given on other statutes. There ix 
considerable authority that the emergency character of a legislation is an important 
element in deciding on the reasonableness of its provisions. In Block v. Hirsh}, 
the facts were that during the shortage of house accommodation that followed 
World War No. 1 a law was enacted entitling the tenants to continue in possession 
even after the expiry of the lease, provided they paid rent such as may be fixed by a 
Commission, The question was whether this was not an interference with an 
owner’s right to lease the property to a tenant of his own choice and on his own 
terms. It was held that the legislation, though it was an invasion of the rights of 
the owner, should be upheld as an emergency measure. Holmes, J., observed : 


“ The main point against the law is that tenants are allowed to remain in possession at the same 
rent that they have been paying unless modified by the commission gstablished by the Act, and that 
thus the use of the land and the right of the owner to do what he will with his own and to make what 
contracts he pleases are cut down.’ But if the public interest be established, the regulation of rates 
is one of the first forms in which it is asserted, and the validity of such regulation has been settled 
since Munn v. Illinois*, ...... Machinery is provided to secure to the landlord a reasonable rent 
_«.«.es The preference given to the tenant in possession is an almost necessary incident of the 
' policy, and is traditional in English law. If the tenant remained subject to the landlord’s power 
to evict, the attempt to limit the landlord’s demands would fail.” 


In Brown Holding Co. v. Feldman®, the question related to the validity of a similar 
New York housing legislation. The facts were that even before the enactment of 
the statute the lease with the previous tenant had expired and the landlord had 
entered into a contract of letting with a new tenant. It was held that even this 
circumstance did not affect the validity of the legislation. Holmes, J., observed : 

1. 65 L.Ed. 865 at page 871-872 : 256 U.S. 2. > 


24 L.Ed. 77 : 94 U.S. 1'3 
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"t © In the present casé-more emphasis is laid upon the'impairment of the obligation of the contract 
tof the lessees to.surrender: possession, and; of the new lease, which was to have gone into effect upon 
‘October 1, last year. But.contracts are made ‘subject to this exercise of the power of the State when 
otherwise justified, as we have. held this to be.” ; ; SENN 

‘On the facts, this decision is very near the present one. In Home Building @ Loan 


Association v. Blaisdell, a statute of Mitinesota gave relief to mortgagors, by 


“providing for postponement of sale of the hypotheca in certain events and | on 


“certain conditions mentioned therein. . It was held that if the economic situation 
‘required it, such a legislation could be upheld as a measure of emergency. In Dr. 
W.R. Khare v. State of Delhi?, where the question arose as to the validity of an 
‘exterhment order which was indefinite in its duration it was held that the fact that 
‘the Act itself under which it was made was of temporary duration might be taken 
into account in pronouncing on the reasonabless of the order. In Balakrishnan v. 
State of Madras*, it was observed : ees 


“ In judging of the reasonableness of the prohibition it would be relevant to take into account 
that it is an emergency legislation of a temporary character.” aan 


We may now refer to the more important of the authorities relied on by the . 
petitioners. In Railroad Retirement Board v. Alton, R. Co.*, the congress passed a 
jaw establishing a ‘compulsory system of pension for employees of carriers., , One 
of its provisions was that all persons who had heen in service within. one, year prior to 
the enactment of the Statute should be eligible for pension, even though they might 
not have been in employment on the date of the Act ; and this right was not sub- 
ject-to any condition as to re-employment. In holding that it was unreasonable, 


Roberts; J., obseryed : 


“The Act makes eligible for pensions all who were in carrier service within one year prior to 
its passage,!irrespective of any future re-employment. About 1,46,000 persons fall within this class, 


1 


which, as found below, includes those who have been discharged for cause, who have been retired, 
who have resigned to take other gainful employment, who have been discharged because their 

ositions were abolished, who were temporarily employed, or who left the service for other reasons. 
“These persons were not in carrier service at the date of the Act, and it is certain thousands of them 
never again willbe. .... It is arbitrary in the last degrec'to place upon the carriers the burden 
-of grautities to thousands who have been unfaithful and for that cause have been separated from the 
‘service, or who have elected to pursue some other calling, or who have retired from ‘the business 
or have been for other reasons lawfully dismissed.’ , : 
The material difference between that case and the present is that whereas there, 
‘ex-employees were granted benefits without any obligation on their part to work 
and without any conditions as to re-employment, here the ex-employees are to be 
re-employed and are .to have reasonable. remuneration, either as share of profits 
-or wages only for work to be done. In Louisville Joint „Stock Land Bank v.. Radford? 
the question was as to the validity of a law which provided that a mortagage debt 
should become discharged if the mortgagor paid within five years the price of the 
hypotheca to the mortgagee, himself remaining in possession during that period 
under conditions mentioned in'the Act. . It was held that the provision for the dis- 
charge of the mortgage on the ‘terms contained in. the Act was- unconstitutional. 
This decision again'`is not in point. Reliance was also placed on the decision in 
Chastleton Corporation y. Sinclair’, where it was held that a house accommodation 
Jaw of the District of Golumbia was unconstitutional as unduly interfering with 
‘rights of property of citizens. But Holmes, J., affirmed the correctness of: the 
decision in Block v. Hirsh’, and held that the principle of that decision did not 
apply as in fact the emergency had come to an end. This decision would be 
in point if the State of Madras should re-enact Act XIV of 1952. 


Mr. K.V. Venkatasubramania Iyer argues that even accepting that: there 
was justification for the enactment of section 6 as a whole, it must be held to be in 
excess of the requirements, in that it does not make any difference between per- 


sons who had been long in possession and persons wha got into possession ‘only 


in -1950-51 ; and in that it confers a right of re-instatement not merely on persons 





i 8 L.Ed. 413 +290 US. 398. - i 5. 79 L.Ed. 1953 : 295 U.S. 555. 

2. (1950) S.G.J. 328. 6 65 L.Ed. 84i ` 264 U.S. 543. 

3- (1952) 1 M.L.J. 514 at page 530. . 7- 65 L.Ed. 865 : 256 U.S. 135: 
4. ° 79 L.Ed. 1468 at page 1475 : 295 U.S. 330. , 
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who had been evicted, but also on those who had surrendered the lease ; and that 
the section should therefore be held to be unreasonable as regards persons who got 
into possession only in 1950-1951 and as regards persons who had surrendered 
the lease. But there can be no doubt that in the vast majority of cases the persons. 
in possession would have had long association with the lands and that likewise, 
of the persons who had vacated the lands after 1st December, 1951, a good number 
would have acted not out of their will; and it would be difficult in the state of 
emergency then existing to embark on an enquiry as to which of them acted volun- 
tarily and which not. In judging of the reasonableness of an enactment, it will be 
useful to bear two principles in mind. One is that when once it is found that 
the object of the legislation and the means adopted to secure it are both reasonable, 
it is no objection to its validity that it incidentally confers rights on persons who 
are not in themselves intended to be beneficiaries. And the other is that in deciding 
on the reasonableness of a statute which deals with several matter and enacts. 
diverse provisions the correct approach is not to take each provision by itself, pound 
it intq its component parts and subject them to meticulous criticism, but to consider 
the scheme of the Act in its entirety and the cumulative effects of the provisions as 
a whole. Vide Euclid v. Ambler Realty Co.t On a consideration of the authorities, 
we hold that sections 6 and 12 are, having regard to their character as an emergency 
legislation of a temporary nature, not unreasonable. 


The next question is, are the restrictions in the interests of the general public ? 
It is clear that the object of the legislation was not to benefit any particular indivi- 
duals or any number of them. It is intended to benefit generally the cultivating 
tenants and farm-labourers. In an agricultural country like India, the tenants 
and farm-labourers form an important section of the public and therefore, a legis- 
lation intended to benefit them as a class must be held tobe for the benefit of the 
general public. That was held by this Court in Rajah of Bobbili v. The State of 
Madras*. In Thambiran Padayachi v: The State of Madras*, a case under Article 31 (2), 
this Court held that a public purpose does not cease to be such because it ultimately 
benefits individuals, and observed : 


“* Jt is not necessary that it should be available to the public as such. It might be in favour of - 
individuals provided they arc benefited not as individuals but in furtherance of a scheme of public 
utility.” 


See also Gundachar v. State of Madras*. This conclusion also accords with the Ameri- 
can decisions which held that legislation rclating to house accommodation controf 
is a legitimate object for the exercise of the police power which of course can be 
invoked only for the general welfare of the public. Vide Lawton v. Steele®, Counsel 
for the petitioners relied upon the decision in Thompson v. Consolidated Gas Utilities 
Corporation’, in support of their contention that the impugned legislation is not. 
for the benefit of the general public. The Rail Road Commission of Texas issued 
an order imposing restrictions on the quantity of gas which can be produced by 
owners of wells. It was found that such restriction was not in the interests of the 
public and that its real object was to prevent the owners of wells who had entered 
into contracts for the supply of gas from producing the required quantity from 
their own wells, and to compel them to purchase it from other well-owners who 
had no such contracts. It was held that the entire object of the legislation was to 
compel one set of well-owners to purchase from others and that therefore it was 
an unconstitutional interference with private rights. We are unable to see how 
the principle of this decision can apply to the facts of this case. Reliance was 
also placed on a recent decision of the Supreme Court in Ram Prasad Narayan Sahi 
v. The State of Bihar’. There the facts were that the Court of Wards which was in 
management of the Bettiah Estate granted on 18th November, 1946, lease of lands 
in favour of the appellants, In June 1950 the Legislative Assembly of the State of 





1. 71 L.Ed. 302 : 242 U.S. 365. 4. (1953) 1 M.L.J. 262. 
2. (1952) 1 M.L.J. 174 (at pages187and 5. 38 L.Ed. 385 : 152 U.S. 133. E 
204) . 6. 81 L.Ed. 510 : goo U.S. 55. 


"3. (1952) 2 M.L.J. 298 (at page 305). 7. (1953) S.G.J. 267. 
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. Bihar. passed an: Act, Sathi Lands Restoration Act, which provided that two settle- 
ments made by the Court of Wards on 18th November, 1946, including that in 

; favour of the appellants were to become void and that the lessees should surrender 
possession. The Supreme Court held that the Act was in’ violation of Article 14, 
in that it singled out the appellants for hostile legislation and that it was therefore 
void. Here the Act deals with rights not of individuals but- of'a large section of 

> the public, landlords and tenants. This decision, therefore, has no application. 
We accordingly hold that sections 6 and 12, have been enacted in the interests of - 
the public as required by Article 19 (5). : 


It'is next urged on behalf of the petitioners that even taking the view that 
section 6 is reasonable and in the interests of the general public, the provision 
contained therein that persons who were not in possession on the date of the legis- 
lation should be reinstated cannot be said to be a mere restriction on the rights of 
the owner as contemplated by Article 19 (5) and is not therefore saved by it. .The’ 
contention is that a restriction can by its very nature be only negative in character 
and not positive, that it can only take away some of the rights of the person against 
whom it is directed, that it cannot vest. those rights in other persons, and that its - 
operation can be destructive but not creative. If the law enacts that A shall not 
mortgage or.sell his house, it is a restriction on his rights as owner. But if it provides 
that A shall mortgage or sell his house to B, it is much more than a restriction of 
A’s right ; it confers positive rights on B. It was accordingly argued that section 6 
in so far as it prevents the landlords from evicting tenants who were in possession ` 
on the material dates can-be regarded as a restriction falling within the scope of 
Article 19 (5) but not when it enacts that persons who were not in possession at 
the date of the Act should be reinstated. Support for this argument was sought 
in the nature and limitations of the police power under American law. It was 
argued that the exercise of the police power was limited to legislation of a preventive 
and regulatory character, that a law conferring positive rights would be outside the 
ambit of that power, that the Indian Constitution has, in Article rg (5) adopted 
the principle of the police power in American jurisdiction and. that a statute con- 
ferring positive rights on other persons would. be void under Article 1g (5) as under 
the American Law. The following passage in Willis on Constitutional Law, at 
page 716, was referred to as showing the true nature of the police power : 

“ The police power is the legal capacity of sovereignty, or one of its governmental agents, to 
delimit the personal liberty of persons by means which bear a substantial relation to the end to be 
accomplished for the protection of those social interests which reasonably need protection.” 
Considerable reliance was also placed on the following observations of Justice 
‘McReynolds in Panhandle E. Pipe Line Co. v. State Highway Com.+ as to the limitations 

„on the police..power : i i 

* The police power of a State, while not susceptible of definition with circumstantial precision 
must be exercised within a limited ambit and is subordinate.to constitutional limitations. It springs 
from the obligation of the State to protect its citizens and provide for the safety and good order of 
society. Under it there is no unrestricted authority to accomplish whatever, the public may presently 


desire. It is the governmental power of self-protection and permits reasonable regulation of rights 
and property in particulars esse#ial to the preservation of the community from injury.” 


As appears from the above quotation, the limit of the police power in American 
law have never been precisely defined. It has varied from time tô time. It was, 
to begin with, a power intended to be exercised for protection, of life and property 
and was strictly a police power. Then it came to be regarded as the power to 
enact all laws calculated to promote public welfare, prosperity and convenience ; 
and legislation ofan ameliorative and not merely of a protective character also 
came to be upheld as legitimately within the area of the police powers. Laws 
falling under this head were of a varied character,; they included zoning regulations, 
` licensing Jaws, regulations with reference to: articles of consumption including 
power to destroy unwholesome things in the interests of public health and safety 
gnd the like. These Jaws whether preventive or ameliorative operated either 








1.’ 79 L.Ed. rogo at page 1097: 294 U.S. 613. 
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to restrict the rights of owners on the maxim sic uteri (uo ut alienum non laedas or autho- 
rised destruction of articles which were injurious to public health and safety. They 
did not confer positive rights on other persons. The next stage in.the evolution 
of the law relating to police power was reached when questions arose as to whether 
legislation could be enacted, in public interests, fixing prices of goods or regulating 
terms of employment. At first the view was taken that such legislation would 
interfere with freedom of contract and would be outside the scope of the police 
power. In Lochner v. New York, the question arose about the validity of a New 
York statute fixing the hours of work in a bakery. It was held by the Supreme 
Cowt that the legislation was beyond the Scope of the police power and void. fu 
Adkins v. Children’s hospital”, it was held that a law fixing minimum wages amounted 
to a denial of the due-process of law and not within the police power of the State. 
The tide, however, changed after 1934. In Nebbiav. New York?, a New York legis- 
lation fixing the prices in the milk trade was held to be within the police power. 
In West Coast Hotel Company v. Parrish}, the question was as to the validity of a law of 
Washington fixing minimum wages. The Court overruled the decision in Adkins 
v. Children’s Hospital, and held that the legislation was valid. In Lincoln Federal 
Labour Union v. North Western Iron and Metal Co.,5 the question related to the validity 
of laws enacted by the States of North Carolina and Nebraska regulating the 
terms of labour employment. In affirming the validity of these laws, Justice Black 
observed : 


“This Court beginning at least as carly as 1934, when the Nebbia case? was decided has steadily 
rejected the due-process philosphy enunciated in the Adair-Coppage line of cases. In doing so it has 
consciously returned closer and closer to the earlier constitutional principle that Statcs have power to 
legislate against what are found to be injurious practices in their internal commercial and business 
affairs, so long as their laws do not run afoul of some specific federal constitutional prohibition, or 
of some valid federal law. Under this constitutional doctrine the due-process-clause is no longer to 
‘be so broadly construed that the Congress and State legislatures are put in a strait-jacket when they 
attempt to suppress business and industrial conditions which they regard as offensive to the public 


welfare.” 


If in exercise of the police power the State can fix minimum wages, maximum 
hours of work and the like, it is not possible to contend that that power is purely 
negative in character. Prices of commodities, wages and hours of work and matters 
of contract and any legislation affecting them must be bilateral in character. Thus, 
a law which requires an employer to pay a minimum wage is so far as he is concerned 
a restriction in his right to fix wages and so far as the employee is concerned the 
conferment of a right to minimum wages. Such a law cannot he said to he purely 
preventive in its operation. Reference may in this connection be made to labour 
laws which provide not merely for minimum wages for labourers but also for their 
reinstatement in cases of improper dismissal. These are clearly positive in character. 
It is, therefore, not possible to accept the contention of the petitioners that the legis- 
lation in exercise of the police powers in America cannot operate to confer rights, 


Moreover, it is mot quite accurate to speak of preventive and ameliorative 
legislation as not involving the recognition of rights ine third persons. Indeed, 
if the police power can be exercised only for the advancement of public welfare, 
every valid legislation made in exercise of that power must result in the conferment 
of benefits on the public. And on this principle, if a regulation of contracts can be 
held to fall within the police power as being for the welfare of the general public, 
the fact that positive rights are conferred on the employees cannot detract from 
its validity. In other words, the question is not whether rights are conferred on 
A or B, but whether he is benefited as a result of a scheme which is in the interests 
of the public. We may refer in this connection to the following ‘observations of 
a learned Amercian jurist bearing on this question : 


a 





1. 49 L.Ed. 937: 198 U.S. 45. ‘  g. 81 L.Ed. 703 : 300 U.S. 37g. 
a. Gy L.Ed. 785 : 261 U.S. 525. 5. 43 L.Ed. 212 at page 221 : 335 U.S. 525. 
3. 78 L.Ed. 940: 292 U.S. 502. 
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_., “In the last analysis nearly every law transfers something from A to B. It matters not whether 
this advantage be tangible or fancicd, large or small.. Somebody gains, somebody loses, for you 
-cannot create something out of nothing, you cannot create an advantage, out of a vacuum. This 


‘. makes the whole question onc of degree, and there is no principle, no fundamental right, in a’ matter 


of degree.” . 


Thus, the American law does not seem in its present phase to differ fiom the law 
as enacted in ‘Article 19 (5). ee . 


It. was argued by the learned Advocate-General that the real test for deter- 
mining the validity of legislation tinder Article 19 (5) is to find out whether it is. 
remedial and corrective. He relied on fhe principles enunciated in the Civil Rights. 
Gases®. There, the question was about the validity of certain laws enacted by 
the Congress providing for enjoyment by persons belonging to the coloured races 
of rights of accommodation in hotels, theatres and railways. This legislation. 
was in exercise of the powers conferred by section 5 of the 14th Amendment which 
provided that the. Congress shall have the power to enforce by appropriate legis- 
lation the other provisions contained in that Amendment. The 14th Amendment, 
it should be remembered, conferred rights of citizenship on all persons born in the 
United States and prohibited the States from making any laws abridging those 
rights or depriving them of liberty or life-or property without due-process of law or 
denying equal protection of laws to any person. The substantive provisions of 
that Amendment were thus a limitation on the legislative power of the State; and 
the authority of thé Congress to legislative under section 5 of the 14th Amend- 
ment was only to enact laws for the enforcement of the positive prohibitions con- 
tained in that Amendment. In interpreting the scope of section 5, Justicé Bradley 
observed : a 


“ The last section of the Amendment invests Congress with power to enforce it by appropriate 
legislation. To enforce what? To enforce the prohibition. To adopt appropriate legislation for: 
correcting the effects of such prohibited State laws and State Acts, and thus to render them effectually 
null, void and innocuous. This is the legislative power conferred upon Congress, and this is the whole 
Of tts & is S04 Positive rights and privileges are undoubtedly secured by the 14th Amendment ;. 
but they are secured by way of prohibition against State laws and State proceedings affecting those 
rights and privileges, and by power given to Congress to legislate for the purpose of carrying such. 
prohibition into effect; and such legislation must, necessarily, be predicated upon such supposed 
State laws or State proceedings, and be directed to the correction of their operation and effect... . 
Of course, these remarks dọ not apply to those cases in which Congress is clothed with direct and 
plenary powers of legislation over-thé whole subject, accompanied with an express or implied denial. 
of such power to the State. ...... In these. cases, Congress has power to pass laws for regulating 
the subjects specified in every detail, and the conduct and transactions of individuals‘in respect thereof.. 
But where a subject is not submitted to the gencral legislative power of Congress but is only submitted 
thereto for the purpose of rendering effective some prohibition against particular State legislation 
or State action in reference to that subject, the power given is limited hy its object, and any legislation 
by Congress in the matter must necessarily be corrective in its character, adapted to counteract ani 
redress the operation of such prohibited State laws or proceedings of State officers.” : 


Adapting these observations to the Indian Constitution it was argued that Articles. 
245 and 246 conferred on the legislatures plenary powers of legislation in respect 
of the matters set out in Schedule VII and that those powers were wide and un- 
restricted, subject only to the limitations contained in the Constitution ; that the 
restriction on those powefs enacted in Article 19 were analogous to the prohibitions 
contained in the 14th Amendmient; that with reference to ‘the class of legis- 
lation which is contemplated by Article 19 (5) the principles laid down in the Civil 
Rights Cases?, as to the scope of Congress legislation under section 5 of the ‘14th 
Amendmént might be followed; and that the power conferred thereunder to. 
enact laws in abridgment of fundamental rights was self-contained and extended 
to all laws which are remedial, provided they were reasonable and in the interests 
of. the public. “= 


It appears to us that the question is one which has to be determined solely . 
on a construction of the relevant provisions of the Constitution and that there is. 





i. (Vide Mr. Luce quoted in Strong on 2. 27 L.Ed. 835 ai pages 839 and 841-842 © 
American Constitutional Law at page 576). 109 U.S. 31. . 
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no need to discuss ät any length the American Law on the subject. If what would 


otherwise be an invasion of the rights of a citizen under Article 19 (1) (f) is reason-- 


able and in the interests of the public, then all the requirements of Article 19 (5) 
are satisfied. It is not permissible to read into it a further restriction based on a 
scholastic interpretation of the meaning of the word ‘ restriction’ that the legis- 
lation should be negative in character. In the result, we hold that the contention 
that sections 6 and 12 are in contravention of Article 19 (1) (f) must be 
rejected. - 


(2) The second ground urged in support of the petitions is that the Act deprives 
owners of possession of their lands without payment of compensation and is therefore 
unconstitutional. This contention is based on Article 31 (2) which is as follows : 


“ No property, movable or immovable, including any interest in, or in any company owning, -s 


any commercial or industrial undertaking, shall be taken possession of or acquired for public purposes 
under any law authorising the taking of such possession or such acquisition, unless the law provides 
for compensation for the property taken possession of or acquired And either fixes the amount of the 
compensation, or specifies the principles on which, and the manner in which, the compensation is to be 
determined and given.” 


It is contended that under section 6 the possession of the lands had been taken 
away from the mirasdars and transferred to the tenants for a period of five years, 
that the provision in the Act that’the tenant should pay rent and that too a reduced 
rent—is not a compensation for taking possession and that there has thus been 
violation of Article 31 (2). Mr. K. V. Venkatasubramania Iyer argued that the 
provision in Article 31 (2) that no property shall be taken for a public purpose unless 
the law provides for compensation did not authorise the taking of property for a 
private purpose without payment of compensation and that the true meaning 
of the Article is that property could be taken only if it is for a public purpose and 
then too on payment of compensation. We have no hesitation in agreeing with 
this construction of the provision. But, what follows? Has there been a taking 
in violation of Article 31 (2) ? 


There was some argument before us as to whether there has been any taking of 
possession such as is contemplated by Article 31 (2). The contention of the Advocate- 
General was that the Article applied only when ownership was acquired or possession 
taken under a title which was in derogation of that of the owner and adverse to it 
and not when it is a derivative title based on a recognition of ownership or possession 
of the owner. It is not necessary to go into this question, as the contention of the 
petitioners must fail on the ground that there has been no taking of possession by the 
State. Article 31 (2) prohibits acquisition of title or taking of possession for a public 
purpose without payment of compensation. But acquisition or taking of possession 


by whom it does not mention. A reference to the relevant provisions of the Consti-- 


tution clearly shows that it was only acquisition of title or taking of possession by 
the State that is dealt with in Article 31 (2). It may be mentioned that section 
299 (2), the corresponding provision in the Government of India Act, 1935, pro- 
vided only for the acquisition of ownership and it was accordingly held in Ton 
Bag Taim v. Collector of Bombay}, that requisition of propewty by the State was not 
within that section. The Legislature then intervened and enacted a law authori- 
sing the requisition of properties by the Government. Article 31 (2) of the Cons- 
titution provides for both acquisition of ownership and of possession. The power 
of the Legislatures to pass laws for the acquisition of either ownership or possession. 
is contained in Entry 93 in List I, Entry 36 in List II and Entry 42 in List HI. 
Entry 33 provides for the acquisition for the purpose of the Union ; Entry 36 for 
State ; and Entry 42 for the purpose of the Union or of a State or for other pub- 
lic purposes. The acquisition that is contemplated under Article 31 (2) is only 
acquisition by the Union or by the State and this is fairly conceded by Mr. K. V. 
Venkatasubramania Iyer. Any law which confers rights of ownership or possession 
on individuals, the State itself not acquiring it, is not within the operation of Article 





1, ALR. 1946 Bom. 216. 
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-31 (2) and its validity must be determined only with reference to the terms of 
Article-19 (1) (f) and Article 19 (5). 
_ It is next contended that even though Article 31 (2) does not in terms apply 
‘to the taking of possession of lands from the mirasdars, nevertheless, the principle 
embodied in that Article that the property of a person shall be taken only on payment 
-of compensation is applicable to all legislation which interferes with the rights of 
‘owners and if there is no provision for compensation for such interferences, it is 
unconstitutional. Reliance was placed in support of this position on the American 
- authorities in which it has been held thgt there is taking of property not only when 
title is acquired or possession taken but also when there is any diminution in the 
rights of an owner. Thus, in Richards v. Washington Terminal Co.1, where an owner 
of a land abutting on railway tracts complained against nuisance caused by smoke 
- and gas emitted by the locomotives, it was held that there was unlawful taking of 
property. In Portsmouth Harbour L. @ H. Co. v. United States*, the proprietors of 
a hotel in a seaside resort complained that by constant gun-practice customers 
were scared away resulting in depreciation of the business and this was held to be 
unlawful taking. In Pennsylvania Coal Co. vw. Mohan®, a law restraining the owners 
drom excavating mines was held to be an unlawful interference with their rights 
and amounted to taking. In United States v. Causby+, where the owner of a chicken- 
farm complained that by reason of the incessant flights of aeroplanes it became 
impossible to enjoy the lands and that that resulted in a diminution of the value, it 
was held that if the flights were frequent and low, that might amount to acquisition 
of an easement and that would be taking for which the owner will be entitled to 
-compensation. In United States v. Kansas City Life Ins. Co.°, a dam across the 
Mississippi was found to have caused damage to adjoining agricultural lands. It 
-was held that this amounted to taking of property for which the owner was entitled 
to compensation, It will be seen that none of these cases would fall under Article 
31 (2), because there was no transfer of title or possession from the owner to the 
State. But in Amcrica the word ‘ taking’ is used not merely in cases where there is 
a transfer of title or possession, but also where there is diminution of the value of 
‘the property as a result of the law. The authorities have held that in such cases 
also the process clause is violated, unless there is payment of compensation. That, 
however, is not the Jaw in India. In Rajah of Bobbili v. The State of Madras®, this 
‘Court has held that section 31 (2) will not apply, unless there is a transfer of title 
«or possession from the owner to the State and that in this respect the Jaw under 
the Constitution is different from that in America. Therefore, the diminution of 
‘the rights of mirasdars by operation of the Act will not amount to “ taking ” within 
the meaning of Article 31 (2). That is not disputed by Mr. K. V. Venkatasubramania 
Iyer. But he contends that the principle that property should not be taken without 
compensation is one that has been adopted in Article 31 (2) and that it should 
therefore be applied’ even in cases not strictly falling within its purview. He also 
cited a number of American authorities wherein it had been held that the police 
power of a State could not be exercised so as to defeat constitutional limitations 
Dobbins v. Los Angeles’, Eubank v. Richmond’, Atchinson T. @ S.F.R. Co. v. Vosburg? and 
Buchanan v. Warley'*, Persuing this argument, he contended that as section 6 results 
in the taking of property without compensation and thereby violates the principles 
recognised in Article 31 (2), it should be held not to be a proper exercise of the 
police power which is embodied in Article 19 (5). We are unable to accept this 
contention. If section 6 is to be held to be void, it must be because it is'hit by some 
constitutional prohibition. The only two provisions relied on as enacting that 
prohibition are Articles r9 (1) (f) and Article 31 (2) and if the section in question 
does not contravene any of these Articles, then there is no provision under which 
at can be declared to be void. There is no principle on which a law could be 





58 L.Ed. 1088 : 233 U.S. 546. 
67 L.Ed. 287 : 260 U.S. 327. 
67 L.Ed. 322 : 260 U.S. 393. 
go L.Ed. 1206 : 328 U.S. 226. 
94 L.Ed. 1277 : 339 U.S. 799. 
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‘struck down as void by reason of.some principle to be gathered generally from 
‘the enactment but not actually to be found in the provisions by which its validity 
has to be determined. Apart from Article 19 (1) (f) and Article 31 (2) there is 
no tertium paid or Thirthivah Pantah as of Murari on which it could he over- 
“thrown. This contention must accordingly be rejected. 

Inis next contended that sections 6 and 12 are opposed to Article 14 of the Con- 
stitution, in that they. are arbitrary and therefore discriminating. But we have held 
that the impugned provisions are as a whole reasonable and on that finding, this 
contention must fail. Mr. R. Gopalaswami Ayyangar for the petitioner in W.P. No. 
788 of 1952, argued that the provisions of section 12 were particularly arbitrary 
because (1) it artificially conferred rights on pannaiyals who had been dismissed 
-on or after 1st March, 1952, there being no rational explanation for fixing thet date ; 
(2) the Ordinance which was promulgated on 23rd August, 1952, gave retrospective 
operation to this right ; (3) section 12 (3) conferred wide powers on the Concilia- 
‘tion Officer to set aside orders dismissing pannaiyals ; and (4) section 3 (b) granted 
an exemption in favour of some landlords thereby discriminating against the rest. 
There is no force in these contentions. The harvesting would normally be over 
‘by the end of February and the date ist March, 1952, was obviously chosen on 
the principle that the rights of the pannaiyals should be maintained as during the 
‘previous agricultural season. The provisions in section 12 (3) conferred power 
on the Conciliation Officer to sustain dismissals if there were proper grounds there- 
for and cannot therefore be characterised as unreasonable. The exemption granted 


under section 3 (b) is only in favour of small landholders and that is quite under-. 


‘standable. Such exemptions have been held as not denying equal protection 
-of the law under the American Constitution. Vide Carmichael v. Southern Coal & 
Coke Co.1, It will be seen that the differences in the treatment of either pannaiyals 
-or landlords under section 12 is based on classification which has a reasonable 
relation to the objects of the legislation. It is therefore not open to objection under 
Article 14. € 

Lastly it was argued that the enactment in. question is not within the legislative 
competence of the State as it cannot be brought under any of the Entries in List I 
‘or ILI. Entry 18 in List II is as follows : 


“ Land, that is to say, rights in or over land, land tenures including the relation of landlord and 

tenant, and the collection-of rents ; transfer and alienation of agricultural land ; land improvement 
and agricultural loans ; colonization.” 
This is clearly a tenancy legislation and would be direcly covered by the Entry- 
It was argued that section 6 in so far as it provides that persons whose tenancy had 
scome to an end should have rights as tenant is not a law relating to landlord and 
ienant because that relationship had ceased at the date of the Act and that this 
‘would a fortiori be so, where the tenant had even thrown up the tenancy and 
vacated the holding. But that is to take too narrow a view of the Entry. It has 
been repeatedly held that the provisions of the Constitution should be construed 
‘not in a narrow or pedantic sense but as extending to all ancillary or subsidiary 
matters which could fairly and reasonably he said to be comprehended in it. Vide 
United Provinces v. Atiqa Begum®. Tenants continuing in. possession after the termi- 
mation of the lease are termed tenants at will and with reference to them the legis- 
Jation falls within the terms of Entry 18 even strictly construed. Even as regards 
tenants who had vacated, the right to reinstatement will be ancillary or a subsidiary 
‘matter arising out of tenancy and would be within the terms of the Entry, liberally 
interpreted. In any event, that will be legislation relating to land. We must 
accordingly hold that Madras Act XIV of 1952 is within the powers of the State 
Legislature under Entry 18 of List IT. 

In this view, the constitutional issue relating to the validity of the legislation 
must be found against the petitioners. The petitions will be posted for hearing 
-on the merits in due course. 

V.P.S. c -Validity of legislation upheld. 


t. Or L.Ed. 1245 : gor U.S. 495. a. (1941 1 M.L.J. (Supp.) 65 at p. 78 (F.C.;. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. es 

l [Special Original Jurisdiction.] `  ” or 
PRESENT :—-Mr. JUSTICE SATYANARAYANA Rao, Mr. Justice RAJAGOPALAN | 
AND Mr. JUSTICE BALAKRISHNA AYYAR. > f i 
M. S. Madhava Rao and others 


, o. + Petitioners* 


i 0. 
D. V. K: Surya Rao, Member of the Pithapuram Co-oper- 
ative Bank, Pithapuram and others . 4. Respondents. 


_. Madras Co-operative Societies Act (VI of 1932), section 51 (1)— Scope of the words ‘ touching the business ‘ 
of the Society’—Submitting to the jurisdiction of the Registrar—tf jurisdiction of the Registrar can be questioned 
later: i Kag - 


Every activity of a co-operative Society within the ambit of the sections of the Co-operative 
Societies Act, the rules and the bye-laws' of the Society would be a matter ‘ touching the business of 
the Society.’ If a bye-law not being ultra vires empowers a society to do a particular act, that act 
would be the business of the Society. Therefore the adjudication of the Deputy Registrar setting 
aside the election of the petitioners as directors of a Society which is provided for in the bye-laws is a 
decision within the jurisdiction of the Deputy Registrar. i ; 


The fact that the petitioners did not object to the jurisdiction of the Deputy Registrar before 
the Deputy Registrar or by carrying. of the matter in revision to the Registrar does not preclude the 
petitioners from questioning the jurisdiction going to the root of the matter. i 

Case-law reviewed and discussed. , 2 ; : nee f 

Petition under, Article 226 -of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith, the High Court will be pleased’ 
to issue a writ of certiorari or other appropriate writ calling for the records and 
quash the order of the Deputy Registrar of Co-operative Societies, Kakinada, 
dated the 15th day of October, 1951, under section 51 (1) (b) of Madras Act VI of 
1932 in respect of election of Directors of the Pithapuram Co-operative Bank, held 
on 28th July, 1950. ' . 

D. Narasaraju and K. B. Krishnamurthy for Petitioners. - i 


M. S. Ramachandra Rao and The Government Pleader (P. Satyanarayana Raju) 
for Respondents. 


. , Subba Rao, F., before whom the petitions came on for hearing made the follow-- 

ing Order of reference :—This is an application under Article 226 of the Consti- 
` tution of India for issuing a writ of certiorari to quash the order of the Deputy Registrar 
of Co-operative Societies, Kakinada, dated 15th October, 1951, made under section 
51 (1) (b) of the Madras Act VI of 1932, in respect of election of Directors of the- 
Pithapuram Co-operative Bank, held on 28th July, 1950. The question inthis 
writ is whether a dispute in regard to the election of the members to the Board 
of Management is one touching the business ofa registered society within the meaning 
of section 51 (1) of the Madras Co-operative Societies Act. There are two Bench 
decisions of this Court expressing conflicting views on the interpretation of the words 
“ Touching the. business of the Society ”. I find it rather difficult to steer clear 
of the conflict. Rajamannar; C.J. and Viswanatha Sastri, J., in C.M.P. Nos. 6730. 
and 7779 of 1950 held that a dispute in regard to the expulsion of a member is a 
dispute touching the business of a registered Society whereas Govinda Menon and 
Panchapakesa Ayyar, JJ., held in W.P. Nos. 3317 and 318 of 1951, that such a dispute: 
does not tuch the business of the Society. Though the question in this case does not 
relate to the expulsion of a member but only with regard to the election of a member 
to the Board of Directors I think in view of the aforesaid conflict in the decisions it is 
a fit case for being disposed of by a Bench. Post W.P. No. 79 of 1952, also along 
with the above petition. ‘ i 


- These petitions in pursuance of the above order coming on. for hearing before- 
the Bench (Rajamannar, C.J. and Venkatarama Ayyar, J.) on Thursday the 23rd. 
‘day of October, 1952, and the Court directing that these petitions to be posted beforé- 
a Full Bench and the petitions came on for further hearing before the Full Bench, 


i 





* W. Ps. Nos. 632 of 1951 and 79 of 1952. and April, 1953. 
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. D, Narasa Raju and K. B. Krishnamurthi, Advocates for the Petitioners in both 
ithe petitions. . 


. The Advocate-General (V. K. Thiruvenkatachari) and The Government Pleader 
(P. Satyanarayana R for Respondents Nos. 2 to 5 in W.P. No. 632 of 1951 and for 
-the Respondent i in W.P. No. 79 of 1952. 


pA V. Suryanarayana Rao for Messrs. M. S. Ramachandra Rao and M. Krishna Rao, 
„Advocates for Respondent No. 1 in W.P. No. 632 of 1951. 


The Court made the following Order "Writ Petitions Nos. 632 of 1951 and 
79 of 1952.—These petitions were ‘referred to a Full Bench as conflicting views were 
‘expressed regarding the interpretation of the expression “ dispute touching the 
business of a registered Sotiety ” occurring in section 51 of the Madras Co- -operative 
' Societies Act (VI of 1932), particularly in two unreported Bench decisions of this 
‘Court. 


Writ Petition No. 632 of 1951 is the main petition and Writ Petition No. 79 of 
1952 is consequential and the decision in the former will govern the decision in the 
Tatter also. 


- The dispute relates to the election of Directors of the Pithapuram Co-operative 
‘Bank, Ltd., by its general body. The Bank was registered as a Co-operative Bank 
under the Co-operative Societies Act (Central Act II of 1912). A copy of its bye- 
‘laws has been filed in these proceedings and marked as Exhibit A. Though the 
Bank was registered under the Central Act, it is deemed to be registered under the 
Madras Co-operative Societies Act (VI of 1932) and its bye-laws shall so far as the 
‘same are not inconsistent with the express provisions of the Madras Act, continue 
to be in force until altered or rescinded. Vide section 62. The Madras Act repealed 
the Co-operative Societies Act of 1912 (Central) in so far as it applied to this State. 
In the arguments before us, reference was made to the provisions of the Madras Act, 
and both sides proceeded on the basis that the question raised has to be determined 
by a proper interpretation of section 51 of the Madras Act (hereinafter referred. to 
asthe‘ Act’). This is mentioned at the outset for the reason, that bye-law 60 of the 
Bank was framed in accordance with the Central Act, and its scope must be deemed 
to have been enlar ged by section 51 of the Madras Act. 


f The general body of the Bank at its meeting held on 28th July, 1950, elected 
II members as Directors to constitute the Board of Directors for the management 
of the Bank as required by bye-law 19. The term of the previous Directors had 
-expired, but they continued in office after the expiry of their term until the consti- 
tution of a new Board under bye-law 20. The petitioners, ten in number, and the 
5th respondent were the persons elected at the meeting held on 28th July, 1950. 
‘This election however was impugned by one D. V. K. Surya Rao, who is the rst 
respondent and a member of the Bank, by proceedings instituted under section 51 
-of the Act. Under section 51, the Registrar referred the matter to the Deputy 
Registrar, who by his order, dated 15th October, 1951, seaside the election of the 
‘petitioners and the 5th respondent. The Registrar, acting under section 43 of the 
Act, issued on 23rd November, 1951, a notice to the Directors of the Bank to show 
-cause why the Board should not be superseded. Meanwhile, on 22nd October, 1951, 
the petitioners filed Writ Petition No. 632 of 1951, for the issue of a writ of certiorari, 
for calling for the records and quashing the order of the Deputy Registrar of Co- 
operative | Societies, dated 15th October, 1951, setting aside the election of the Direc- 
-tors of the Bank. On. 26th October, 1951, they filed a revision petition against tho 
order of the Deputy Registrar, before the Registrar under section 51 of the Act. / 
The Registrar on 4th January, 1952, made an order under section 43 of the Act 
superseding the Board of Management and appointed a Co-operative Sub-Regiss 
trar as Special Officer for a period of six months to manage the affairs of the Bank. 
‘On 8th January, 1952, Writ Petition No. 79 of 1952 was filed by one of the petitioners ° 
in Writ Petition No. 632 of 1951, and by another to quash the order of the Registrar 
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of Co-operative Societies superseding the Board. The Special Officer took charge- 
on oth January, 1952 and his term was extended from time to time. On 14th 
March, 1952, the Registrar dismissed the revision petition filed by the petitioners 
on two grounds: (1) that the Board had been superseded under section 43 of the- 
Act and (ii) that the petitioners had already filed a writ petition in this Court for 
“quashing the order of the Deputy Registrar. No writ petition was filed against the- 
order of the Registrar dismissing the revision petition. 


The only question raised by the petition is that the dispute relating to the 
election of the Board of Directors is notwithin the purview of section 51 of the Act, 
and that consequently the Deputy Registrar had no initial jurisdiction to deal with 
the matter and set aside the election. The learned Advocate-General appearing 
for the 2nd respondent, the Registrar of Co-operative Societies maintained to the: 
contrary. 


The learned Counsel appearing for the ist respondent Surya Rao, raised a 
preliminary objection on the ground that as no exception was taken by the peti- 
tioners, who were respondents before the Deputy Registrar, regarding the exercise 
of jurisdiction by the Deputy Registrar and acquiesced in the exercise of jurisdiction 
by him, they are precluded from now raising the present contention.. Reliance 
was placed upon a decision of this Court in Lachmanan Chettiar v. Commissioner of the 
Corporation of Madras’, We think, however, that this preliminary objection is not 
well-founded. The decision relied on was not a case of initial want of jurisdiction. 
-As pointed out by the Supreme Court in the decision United Commercial Bank v. Their 
TVorkmen®, no amount of consent would cure the initial want of jurisdiction. It is 
not open to a person to confer jurisdiction by consent and no amount of acquiescence 
would confer jurisdiction upon a tribunal or a Court where such jurisdiction did not 
exist. The contention raised by the petitioners, if well-founded, would go to the 
root of the matter, and it would be a case of total lack of jurisdiction, which cannot 


be cured by consent or acquiescence. The objection, therefore, must be over- 
ruled. 


The learned Advocate-General, however, raised another preliminary objection 
in a somewhat different manner. As the petitioners carried the matter in revision 
before the Registrar under section 51 on the basis, that the decision given by the 
_ Deputy Registrar was one with jurisdiction, it is not open to the petitioners now to 
raise the question of want of jurisdiction. The answer to this objection is that the 
revision was filed before the Registrar four days after Writ Petition No. 632 of 1951, 
was filed, in this Court objecting to the jurisdiction of the Deputy Registrar to decide 
the dispute relating to the election. As they had before the filing of the revision 
petition objected to the jurisdiction of the Deputy Registrar, their conduct in filing 
the revision petition cannot be considered as th any manner precluding them from 
agitating the question raised in the writ petition. We are therefore, unable to 
accept the contention of the learned Advocate-General either. This prelimi- 
nary objection also must be overruled. 


Section 51 (1) of the Act, on the interpretation of which the decision of the 
question raised turns, is as follows :— 


“If any dispute touching the business of a registered Society (other than a dispute regarding 
disciplinary action taken by the Society or its committee against a paid servant of the Society) arises : 


(a) among members, past members and persons claiming through members, past members 
and deceased members, or 


(b) between a member, past member or person claiming through a member, past member 
or deceased member and the Society, its committee or any officer, agent or servant of the Society, Op 


(c) between the Society or its committee and any past committee, any officer, agent or servant 
or any past officer, past agent or past servant, or the nominee, heirs or legal representatives of any 
deceased officer, deceased agent, or deceased servant of the Society, or 





aa ) (1926) 51 M.L.J. 742: I.L.R. 50 Mad. 130 2. (1951) S.C.J. 334 at 345 (S.C.)._ 
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(d) between the society and any other registered society such -dispute shall be referred to the 
Registrar for decision. . 


Explanation.—A claim by a registered Society for any debt or demand due to it from a member,. 
past member, or the nominee, heir or legal representative of a deceased member. whether such debt 
or demand be admitted or not, is a dispute touching the business of the Society within the meaning 
of this sub-section.” z d 
To apply the section, two requisites must be fulfilled. The first is it must be a 
dispute “ touching the business of a registered Society ”, and the second is that it 
must be between the persons specified in clauses (a) to (d). Section 49 of the- 
Ceniral Act of 1912 conferred the rule making powers on the Provincial Govern- 
ment ; section 43 (2) (J) empowered it to make a rule that 

“any dispute touching the business of a Society between members or past members of the Society 
or persons claiming through a member or between a member or past member or persons so claiming 
and the committee or any officer shall be referred to the Registrar for decision.” 

Provision was accordingly made by rules for the decision of disputes referred’ 
to in the clause. It may, however, be noted that the scope of this clause is narrower 
than the scope of section 51 of the Act, for it does not provide for the decision of 
a dispute for example, between a member and the Society, while the Madras Act 
does make such provision. This distinction would become important when the- 
decisions interpreting the rules made under the provisions of the Central Act have: 
to be considered. 


It is common ground that the présent case fulfils the second of the two require-- 
ments laid down by section 51 (1), namely, that the dispute is one among the mem-- 
bers of the Society. Therefore, theré is no difficulty about it. The further ques- 
tion is, whether the present dispute relating to the election of the Directors can bè- 
legitimately described as a dispute “‘touching the business of a registered Society ”’. 

- On the interpretition of this expression occurring in this section and in the rule 
made under section 43 (2) (/) of the Central Act of 1912, there are conflicting decisions 
and‘ it becomes, therefore, necessary to examine the scope and the ambit of the 
expression in order to define the limits of the jurisdiction of the Registrar or his 
nominee to settle disputes under this section. 


It may be observed at the outset that apart from the Compariies Act, statutes. 
both in England and in India provide for the creation of Corporations with auto-. 
nomous powers for various purposes. The Industrial and Provident Societies Act, 
the Friendly Societies Act, 1896, and the National Insurance Act, 1911, are 
familiar instances under English Law. In India, apart from the Co-operative 
Societies Act, there is also the Societies Registration Act. The statues 
permitting the registration of corporations of this kind provide, by the 
provisions of the Act and the rules, for the determination of disputes relating to. 
matters of domestic administration either by creating a statutory tribunal or by 
enabling the corporators to bring into existence such a tribunal. Where a cor-- 
poration is created by a statute, it is settled law that its powers are limited and 
circumscribed by the statute creating it and the rules framed there under as well as 
by the bye-laws permitted to be made by the corporation under the power conferred. 
by the statute and the rules. The power however extends not only to what is 
expressly stated in the statute and the rules and the bye-laws but also to what is 
necessarily and properly required to carry into effect the purposes for which the 
corporation was brought into existence or may be fairly regarded as incidental to. 
or consequential upon those things, which: the Legislature has authorised. This 
principle was- enunciated by Lord Selborne, Lord Chancellor, in Attorney-General 
v. Great Eastern Railway Company, which was followed and applied in Peel v. London: 
and North-Western Railway?, by Vaughan Williams, Lord Justice, and recently in 
Attorney-General v, Leeds Corporation®. So long as the tribunals have acted within 
their jurisdiction, even when they committed an error of law, Courts have declined 
to interfere with such erroneous decisions. It is the duty of the Courts to quote 
Lord Loreburn, Lord Chancellor, in Catt v. Wood! : 





1. (1880) LR 


. 5 AC. 475 at 478.° 3. L.R. (1929) 2 Ch. 291. 
2. L.R. (1907) 1 Ch. 


5. 4. LR. (1910) A.C. 404 at 407. 
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‘ ". to obey loyally the enactmeñts which were made in order to prevent multitudinous litigation 
and to give effect to deciSions (if they be-honest and not open to a charge of misconduct) of those 
who are deciding rightly or wrongly within the jurisdiction which is confided to them by the laws 
of this Country,” : - : g 
i It is however, the right and the duty of a Court to see that these tribunals keep 
within their bounds and do not exceed their jurisdiction and transgress the limits 
that have been imposed on them by the provisions of the Act and the rules and the 
bye-laws. In the adjudication of disputes, such tribunals should not ignore the 
principles of natural justice and should not be guilty of legal misconduct ; for 
-example, before expelling a corporator ftom the Society, it is an elementary principle 
of law, that he should be given an opportunity to know the charges against him and 
„answer them. The decisions, which are protected, from review by Courts are 
** Constitutional ” decisions, decisions pronounced. in conformity with the Act, the 
rules and the bye-laws.and the principles of natural justice. Lord Halsbury, Lord 
Chancellor in Andrews v. Miichell+, used strong language in a case in which a person 
was expelled from a Society without a charge and without trial in these terms :— 

“ My Lords, it seems to me that under these circumstances it would be undesirable to go into 
those questions which were raised in Palliser v. Dalle*, because to my mind this most importantprinciple 
ought to be brought home to the minds of these Courts, presided over as they are by comparatively 
uneducated men, that some of these forms are matters of substances, and that you must summon 
a man and you must give him time to consider what he has got to do and you must give him the 

-charge against him in writing. Those are all matters of substance and not mere matters of form. 
They are the foundation of the subsequent litigation arising between the parties and if they were 
neglected in this case, it appears to me that there was no jurisdiction, to entertain that charge at the 
time”. - . 

'. Jn the same case, Lord Robertson stated, referring to the Friendly Societies 
Act, 1896, that it s 

“has not given carte-blanche to the tribunals of these Societies to pronounce decisions which 
shall be exempt from examination in Courts of law. The decisions protected from review are con- 

‘stitutional decisions—decisions pronounced according to the rules, which, as we know, are regis- 
tered under the Friendly Societies Acts. Now the rules require written notice of a charge such as 
we are here dealing with. In proceeding involving the grave issue of expulsion, the importance 
‘of this safeguard stands out as salient. What happened in this case shows what may take place if 
this rule be disregarded. This respondent, called to answer a minor accusation, is, on the trial of 
‘that charge, then and there accused of another and graver charge and then and there expelled. This 
invasion of the respondent's rights most clearly transcends, the class of irregularities and calls for the 
intervention of the Courts.” 

Other classes of cases in which the jurisdiction of the tribunals is negatived 
are where the tribunals do or try to do something which is ultra vires something 

-which they ought not to try at all, something which ought to be taken to the Courts. 
A rule of a Society may be within its powers or beyond its powers. ‘The determi- 
nation of that question depends upon the construction of the constituent documents 
-of the Society, i.e., the rules and the Act under whichithe Society is registered. So long 
‘as the rule is not ultra vires and the determination of the dispute depended merely 
upon the construction of a rule or a section of the Act or a bye-law, a wrong inter- 
pretation placed on them by the tribunal would not give jurisdiction to the Gourt to 
interfere. But if the question raised related to the ultra vires nature of the rule or 
the bye-law, a dispute %f that nature is undoubtedly without the purview of the 
tribunal. Similarly, a resolution passed by a Society may be beyond the powers 

“of the body. In sucha case also, the tribunal would have no jurisdiction. These 
principles are deducible from the decision of the-Courts in England, of which a clear 
-example is the decision Heard v. Pickthorne®, which was approved by the House of 
Lords in the later case McEllistrim v. Ballymacelligott Co-operative Agricultural and 
Dairy Society*. 


In the case before the King’s Bench{Division, a dispute over a resolution requir- 
ing that there should be a certificate from a panel doctor instead of a certificate from 
-any doctor as provided by the rules was held to be a dispute not within the purview 
-of section 49. In the House of Lords Case McEllistrim v. Ballymacelligott’ Co- 





1, L.R. 1g05 A.C. 78. / 3. E.R. (1913) 3 K.B. 299, 
2. L.R. (1897) 1 Q.B. 257. 4. L.R. (1919) A.C. 548 
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aperative Agricultural and Dairy Societyt, the question related to certain rules framed 
by: a society registered under the Industrial and Provident Societies Act, 1893. 
‘The provisions of the English Act, it should be noted, do not contain the restriction 
in section 51 of the Act, that the dispute should be one touching the business of the 
society, but they provided disputes between members were to be within the juris- 
‘diction of the tribunal indicated under the Act. Lord Birkenhead, Lord Chan- 
cellor, at page 561, in dealing with the question whether the difference between 
the parties was a dispute under the provisions of section 48 of the Industrial and 
Provident Fund Act, 1893, or whether an action was competent stated the principle 
thus :— . 

“I am of opinion that this contention is ill-founded. The question here is whether certain 

rules were illegal and ultra vires. Such a dispute is not a dispute between a member and the society 
within the meaning of the statute. The appellant in this case professes that he has not quarrelled 
with the society as lawfully constituted but complains that the constitution of the society has been 
illegally altered. The dispute, therefore, rightly viewed, is a dispute between the persons as to the 
true constitution of the society. I adopt upon this part of the case the reasoning and the decision 
of the Court of Appeal in Reard v. Pickthorne®.”’ 
‘The rules made in that case altered the constitution of the society. This was 
applied in a later case In re Qui and National Catholic Benefit and Thrift Societys Arbi- 
tration®, which. was a case under the Friendly Societies Act and the National Insurance 
Act. The legality of the rules of the society, it was held, could not properly be made 
the subject of arbitration under section 63 of the National Insurance Act, and that 
äs not a matter of domestic administration. 


The principle of these decisions was applied in India in the Calcutta High Court 
'by Rankin, C.J., in Ramendranath Mukherji v. Balurghat Central Co-operative Bank, Lid.+, 
-who considered the provisions of the Co-operative Societies Act (II of 1912) and 
the rules made by the Bengal Government under section 43 (2) (l) regarding the 
determination of disputes. The question arose in a suit by the plaintiff for a decla- 
ration that a certain resolution passed at the general meeting of the society regis- 
tered under the Act of 1912 was ultra vires and illegal, and for an injunction restrain- 
ang the society from acting on it. The plaintiff was the holder of 10 preference- 
shares of Rs. 20 each. The effect of the resolution, the legality df which was ques- 
tioned, was to take away all the preference-shares compulsorily at par value and 
‘to vest them in the society. It was a mixed ‘society in which the members were 
‘partly individuals and partly societies. The object of the resolution was to convert 
the society into what was styled a “ pure type” society, z.¢., a society from which 
individuals were eliminated, other societies alone being allowed to continue as 
members. The objection raised was that the suit was incompetent by reason of 
rule 22 enacted by the Provincial Government in exercise of the powers conferred 
upon it under section 43 (2) (J) of the Act of 1912. The rule was as follows : 

“Disputes : (1) -Any dispute touching the business of a registered society between members or 


past members of the society, or persons claiming through a member or past member, or between a 
member or past member or persons so claiming and the committee or any officer, shall be referred 


iù writing to the Registrar.” 

In dealing with the objection, Rankin, C.J., considered that the dispute was 
clearly outside the rule notwithstanding the resolution. According to the conten- 
tion of the plaintiff in that case, he continued to be a preference shareholder and the 
Tiew constitution brought into existence by the resolution in which ordinary shares 
were exchided was fundamentally illegal.and ultra vires. The matter, therefore, 
related to the constitution of the society itself and was outside rule 22. The learned: 
‘Chief Justice followed the principle of the English cases above noticed and conclu- 


‘ded his judgment as follows :— 


“ The terms of the Indian Act and of the Bengal Rule thereunder are certainly somewhat different 
from the enactments considered in these cases, but I cannot regard a question whether the plaintiff. 
is or is not a shareholder, whether the society’s new constitution is valid or invalid, whether it is, 
in effect:of the mixed or pure type, as a mere dispute between members or between a member and 


3» 


an. officeer ‘ touching the business of the society ’. 
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It may also be noticed that the dispute in that case was between a member 
and the society and on that ground also was outside rule 22, for unlike section 51 

of the Madras Act, it permitted a dispute between a member and a committee or an 
officer alone to be decided by the Registrar and not a dispute between a member- 
and the society. Though in the arguments reference was made to the meaning of” 
the expression “ dispute touching the business of the society ”, on the one side the- 
contention being that it meant matters of internal administration, while the ‘other 
side attempted to restrict the word business to anything that the society does or is 
entitled to do for the fulfilment of its object within the Act and its bye-laws, the 
learned Judges did not—there was no n&cessity for them to do so—define the scope- 
of the expression. The resolution being one not warranted by the rules and the 
bye-laws of the sotiety, the matter was within the principle of the decision in 
McEllistrin v. Ballymacolligott Co-oprative Agricultural and Dairy Society. 


We may now proceed to consider the meaning of the expression “ dispute- 
touching the business of a registered society”. ‘The words “touching the business. 
of a society ” must be given their full import. Here we should bear in mind that 
the object of the legislation, which brought into existence these corporations for a 
definite purpose, was not only to confer complete autonomy on them in matters of 
internal administration but as part and parcel of the same scheme to set up a forum 
to settle what may be generally referred to as their internal disputes finally and 
without interference by the ordinary courts of the land. The word “touching” 
does not present much difficulty, as its dictionary meaning is “in reference or rela-- 
tion to, respecting, regarding or concerning”, thus indicating that the dispute 
need not directly arise out of the business of the society, but that it is enough that it. 
should have reference or relation to or concern the business of the society. The 
word “ touching >? was clearly not intended to restrict the meaning of the word’ 
“ business ” ; it was designed to enlarge its scope. The disputes were not to be 
restricted to matters arising from and out of the business of the society, but were- 
also extended to matters which are in some way concerned or related to the business. 
of the society. The word “ business ” is used in different senses in different contexts. 
The dictionary meaning of the word includes “activity, occupation, function and’ 
a person’s business includes the work to be done on his behalf”. Vide Shorter 
Oxford English Dictionary, page 239. In some Acts, for example the Companies Act, 
section 4, the word “‘business” is used in a wider sense than mere trade. Under the: 
Income-tax law it may mean trade or occupation. In section 51 of the Act, however, 
there is one indication that the word “business” is not used in a narrow sense for 
it excludes by the exception disputes regarding disciplinary action taken by the 
society or its committee against a paid servant of the society, thereby indicating 
that but for the exclusion it would have been a matter relating to the business of the 
society. It is no doubt true that some sections of the Act refer to the “ affairs of 
the society ”, for example sections 14 and 16, while others refer to the business 
of the society. It was contended on behalf of the petitioners that the word “ affair ’” 
is wider in its import than the word “ business”. But we think there is no justifi-. 
cation for this distinction. The dictionary meaning of the word “ affair ” is what. 
one has to do or has to do with “ business’. The words “ affair and business ”, 
in our opinion, have been used as interchangeable terms in the Act and are not 
intended to denote different concepts. The business has to be that of the society, 
i.e., the corporate activity of the society. What the permissible corporate activities. 
of the society are, have to be gathered from the sections of the Act, the rules framed 
under the Act and the bye-laws made by the corporation. ; 


The learned counsel for the petitioners restricted the meaning of the word 
“business” to all activity within the scope of the objects of the society, though he 
was willing’ to include matters necessary and incidental to carry out the objects of: 
the society. On this assumption he contended that the election of Directors by the 
general body was not within the scope of business so defined. In order to:find out 
the business of the society, one cannot confine oneself to the objects enumerated 
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in tke bye-laws ; one has to examine the provisions of the Act and the rules and the 

‘bye-laws. All ‘that is permitted to be done by the bye-laws which are intra vires 
the Act, by the provisions of the Act and by the rules must be deemed to be the 
business of the society. For example, taking the bye-laws of this bank along with 
the provisions of the Act and the rules, it would be seen that the objects of the Bank 
as defined in bye-law 2 are (i) to borrow funds from members or others to be utilised 
for loans to members for useful purposes, (22) to act as the agent for the joint purchase 
of the domestic and other requirements of its members, and ‘(z27) generally to encour- 
age thrift, self-help and co-operation among members. Societies are permitted 
to be registered under section 4 of the Act (which is exactly the same as section 4 
of Central Act II of 1912) if the object is the promotion of the economic interests 
of its members in accordance with co-operative principles, or if it is a society esta- 
blished. with the object of facilitating the operations of such a society. The society 
is also empowered under section 20 of the Act, which confers on it its corporate 
status by reason of registration to hold properties, to enter into contracts, to institute 
and, defend suits and other legal proceedings and to do all things necessary for the 
purposes for which it was constituted. The things that may be done to carry out 
the purpose for which the society was constituted are defined in the bye-laws. 
The bye-laws of this Bank, which enumerate the objects of the Bank, also contain 
provisions for carrying on the business of receiving fixed and recurring deposits, 
savings bank deposits and also advancing loans to members. The executive manage- 
ment of the affairs of the society is vested in a Board of Directors, subject, however, 
to such. resolutions as the general body may from time to time pass. Vide bye-law 
20, the general body is the ultimate authority in all matters relating to the adminis- 
tration of the society, and under bye-law 31, it is authorised among other matters 
to deal with (2) the election and removal of the Board of Directors, (2) the annual 
report due to the Registrar of Co-operative Societies, (iż) the Registrar’s annual 
audit certificate, (v) the amendment or repeal of any existing bye-law or the enact- 
ment of a new bye-law, (v) the expulsion of a member, (vi) the consideration of any 
complaint, which any individual member may prefer against the Board of Directors, 
and (oi) the returns that may be prescribed by the local Government. All these 
matters, it is provided by bye-law 32, should be dealt with in a meeting of the general, 
body: of the members convened by the Board of Directors for the conduct of the busi- 
ness: ‘The business, therefore, under bye-law 32 will include all matters enumerated 
in bye-law 31. The manner in which the business at the meeting should be disposed 
of is provided for by bye-law 34, z.e., by the expression ‘of the will of the majority 
of the members present at the meeting. There are also other matters provided, for 
under the bye-laws. It may be mentioned that the society even at the time of 
registration is required by section 10 of the Act to file a copy of the proposed bye- 
laws; ‘which, however, should not be contrary to the Act or to the rules, and the 
Registrar is given power to decide whether they are contrary to the provisions of 
the Act and the rules or not. Under section 12 the society is empowered to amend 
subsequently the bye-laws which, of course, have to be registered in the manner 
prescribed by the Act. It, therefore, follows that in order to determine the activities 
` or the “business” of the corporation, one has to look int@ the provisions of the Act 
and the rules and the bye-laws framed by thé society. All matters comprised in 
therm or are incidental to or necessary for carrying out those matters must be deemed 
to be the ‘ business’ of the corporation. The power of the corporation is derived 
from these three sources, and so long as its activity is within those powers, it 
cannot be questioned as being invalid. 


Apart from the decisions to be referred to presently, on a plain reading of the 
provisions, it will be seen that bye-law 32 treats the election of Directors by the 
members at a corporate meeting of the general body as part of the business of the 
society. A dispute relating, therefore, to election would undoubtedly be a dispute 
concerning or relating to the business of the society. It may be asked whether the 
election of the Directors by exercise of the vote of the individual members can-bes 
said to be a corporate activity of the society, or whether it should be deemed -to be an 
individual activity of the corporation. It is settled law that a statutory corporation 
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is a distinct legal entity, and its actions, assets, rights and liabilities on the one-hand 
and the individual corporators-and their actions, assets, rights.and liabilities on the 
other hand are different: the activities of the individuals and their liabilities and rights 
cannot be treated as identical with those of the corporation. This was settled in 
Solomon v. Solomon S Co.! and in the recent decision of the Judicial Committee in 
E. B. M. Company v. Dominion Bank®. Tt is also well settled that a corporation can 
only do corporate acts at a corporate meeting, unless a different method is authorised 
by its constitution. Of course, a corporate meeting must be summoned and con- 
vened by the proper authority indicated ynder the provisions of the Act or the Rules 
or the byé-laws. A meeting of the corporators, such as a meeting of the general 
body in the present case, is a corporate assembly, and the will of the majority 
expressed by their vote at such a meeting is a corporate act of the society and binds 
the minority and the corporation. A corporation has the right to have an 
office filled up in accordance with the machinery provided by the bye-laws and 
though the right to vote is an individual right of the member or the corporator, the 
resultant action of the meeting is a corporate act done for and on behalf of the corpor- 
ation. The election, therefore, by the members assembled at a meeting of the general 
body by exercising their individual vote is therefore an act of the corporation. A 
corporation can only speak through its members and express its will by the machinery 
provided under the Act and the bye-laws. From the bye-laws of this Bank, it is 
obvious that the general body, which is the ultimate authority, is given the power to 
elect and remove directors, though under bye-law 32, it can only be done in a meeting 
of the general body convened for the conduct of the business of the society. The 
activity, therefore, of the members assembled in a meeting is a corporate activity 
of the society. 


It now remains to consider the decisions cited at the bar as throwing light on 
the question under examination. The word “ business” wes the subject-matter 
of’ consideration in some of the decisions. In G. I. P. Railway Employees Co-operative 
Bank v. Bhikaji Merwanji Karanjiva*, Chagla, J. (as he then was) expressed the 
opinion that the word “business” was a very wide term and was not synonymous 
with the objects of the society, and that the expression “ touching the business of a 
society” would mean, affecting the business of a society or relating to the business of 
a society, and that it cannot be said that when a company employs or dismisses a 
servant, it does not do something which relates to the business. It is true that it is 
not one of the objects of the company to employ or dismiss servants ; but it is some- 
thing which it does in the ordinary course of business, and whatever is done in 
the ordinary course of business certainly relates to or affects the business. The 
léarned Judge followed in this respect a decision of this Court in Pokkunurt Dasaratha 
Rao v. Cheouru Subba Rao*, where Krishnan and Venkatasubba Rao, JJ., expressed 
the view that the expression “touching the business of a society” need not be con- 
fined to a dispute regarding the internal management of the affairs of a society or 
disputes in regard to the principles which would regulate the conduct of the business. 
Even a transaction which arises in the course of the business of the society, is within 
the expression “touching the business of a society.” The learned counsel for the 
petitioners maintained that the expression “business of a society” should be res- 
tricted to “all that activity of the society which is within the objects of the society 
and which is necessary or incidental to the carrying out of that object,” while the 
Advocate-General maintained that every activity of the society within the ambit 
of the sections the rules and the bye-laws of the society is busmness of the society. 
The two decisions above-cited seem to support the view, which was contended for 
by the learned Advocate-General. A decision which is directly in his favour and 
supports him is a decision of a Bench of the Allahabad High Court in Gopinath v. 
Ramnath®, which related to the validity of the election of directors of a co-operative 
society governed by the Co-operative Societies Act, 1912. This decision was 
cited with approval by Chagla, J., in the Bombay case already referred to.’ The 








* 3. LR. (1897) AC. 22. ` i Bom. 341. eo ura 
- 2, AIR. 1937 P.C. 279. 4. (1923) 44 M.L.J.. 382. Dart 
ge LL.R. (1943) Bom. 320: A.LR. 1943 5. (1924) LL.R. 47 All. 374. : 


far T 


IIn} MADHAVA RAO V. SURYA RAO (F.B.). 349 


specific rule framed by the local Government in that case is on the same lines as 
clause (/) of Section 43 (2) of the Central Act, and the question was whether a suit 
in:which a declaration that the election .of the Directors was not legal and for an 
injunction restraining them from acting as such was asked for, was barred by reason 
of the. rule. It was held that the word “ business ” should not be understood in a 
restricted sense as confined to monetary transactions of the society, and that the 
election of its officers was certainly a part of the business of the society, and that 
such a dispute should be referred to the decision of the Registrar or an arbitrator 
appointed by him in accordance with the,rule made under section 43, and that the 
jurisdiction of the Civil Court was taken away. Though no reasons were given 
by the learned Judges in support of their conclusion, that the election of its officers 
was part of the. business of the society, we think in view of what we stated above, 
that the decision is correct. This decision wes pronounced in 1924, and the Madras 
Act was enacted in 1932. The Legislature must have been aware of this inter- 
pretation of the rule, and notwithstanding such knowledge nothing was stated in 
section. 51 of the Madras Act so as to take out such a dispute from its purview. 


‘In Tanjore Co-operative Marketing Federation v. Krithivasan, our learned brother 
Govinda Menon, J., sitting as a single Judge, held that a suit by an ex-employee 
of a society to recover a security deposit made by him at the time when he was 
entertained by the society and for recovery of arrears of salary was not barred by 
section 51 and that such a dispute did not relate to the business of the society. 
According to the learned Judge to take security deposits was not “ business ” of the 
society which was to carry on some kind of co-operative business. Reference was 
made in that judgment to a decision of one of us in Narayana Nair v. The Secretary, 
T.U.GS., Lid.*, as supporting the learned Judge’s conclusion, but it may be remarked 
that the decision in Narayana Nair v. The Secretary, T.U.C.S., Ltd.?, was a case 
which was directly within the exception in section 51, that a dispute regarding 
the disciplinary action taken by a society or its committee against a paid servant 
is not within the scope of the section, and it does not in any manner help in cons- 
truing the expression “touching the business of the society.” In our view, this 
decision takes a very narrow view of the word “ business ” and does not lay down 
the law, with great respect to the learned Judge correctly. 

Of the three decisions of the Calcutta High Court, Ramendranath Mukherji v. 
Balurghat Central Co-operative Bank, Lid.*, has already been referred to and, as pointed 
out, it does help us in the interpretation of the expression “ touching the business 
of the society.” In the decision in Barisal Co-operative Central Bank, Lid. v. Benoy 
Bushan Gupta*, the question raised was whether a person was a legal representative 
of the deceased and such a question, it was held, was not a dispute touching the 
business of a society, as no provision was made by the bye-laws permitting the society 
to settle such a dispute. The learned Judges relied upon the decision in Ramendra- 
nath Mukherji v. Balurghat Central Co-operative Bank, Lid.*, in support of their view. 
The bye-law in that case empowered the Board to deal only with an application 
for membership and to allot shares but did not authorise the Board to decide a 
dispute 4s to who was entitled to succeed as the legal representative of a deceased 
member, This decision again supports our view that if the matter in within the 
bye-law of a society it will relate to the business of a society, but if no provision 
is made in respect of it, it cannot be treated as part of the business of the society. 


The other decision is the decision of Mukerjea, J., sitting as a single Judge in 
Hardayal Rao v. Ghandupur Central Co-operative Bank®. The rule, which was construed 
in that case, was a rule framed under section 43 (2) (J) of thé Co-operative Societies 
Act, 1912, and which was considered by Rankin, C.J., in Ramendranath Mukherji v. 
Balurghat Central Co-operative Bank, Ltd.» The matter arose out of a suit for recovery 
from a.ca-operative bank of 2 sum of Rs. 46 as dividend ‘in respect of certain pre- 
ference shares and for a declaration that a resolution of the managing committee 
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and another resolution passed by the shareholders at a meeting were illegal and 
ulira vires. The bank at its annual gereral meeting of the shareholders resolved 
to pay out of the profits available for distribution for the year à dividend ‘to the 
preference shareholders. The plaintiff held certain preference shares in the bank. 
When. he demanded payment of the dividend in respect of his shares, the secretary 
refused to pay it, on the ground that the major portion of the assets shown in the 
auditor’s report was illusory and the real profits were not sufficient to meet the 
expenses of the society. The committee of management subsequently passed a 
resolution to that effect, and an extraordjnary general meeting of the shareholders 
‘was called for in which the earlier resolution was rescinded. The plaintiff attacked 
also the constitution of the Committee’as illegal, as according to him it was not in 
accordance with the bye-laws of the Bank. The question was whether the dispute 
was barred under rule 22. The payment of the dividend was, no doubt, as pointed 
out by the learned Judge, a matter touching the business of the society. But the 
payment of the dividend was merely a consequential relief, which the plaintiff 
asked for in the suit, the principal relief he wanted being a declaration that the 
constitution of the Board itself was illegal, that-they had. no authority to call for 
an extraordinary general meeting and that, therefore, the resolution passed’ at the 
extraordinary general meeting was ultra vires. The duties of the Board were set 
out in bye-law 31 and the matter was not covered by the bye-law. Following 
the decision in Ramendranath Mukherji v. Balurghat Central Co-operative Bank, Ltd.» 
and. Barisal Co-operative Central Bank, Lid. vw. Benoy Bushan Gupia®, it was held that 
the dispute, which related to the constitution of the board of management and 
its power to convene an extraordinary general meeting of the sharcholders, -was 
not a matter within rule 22 and did not bar the jurisdiction of the Court. The suit, 
however, was finally dismissed on other grounds. This decision again is within the 
principle enunciated by Rankin, C.J., ia Ramendranath Mukherji v. Balurghat Central 
Co-operative Bank, Lid.1, as the matter was not one, which the Board of Directors 
were empowered under the bye-law to deal. The dispute did not relate to the 
election of directors. 


The decisions of the English Courts in Premtice v. London*, Willis v, Wills4 
and Palliser v. Dale*, which related to the expulsion of a member under the Eng- 
lish Acts need not detain us as a dispute between a member expelled and the society 
was not within the purview of the section, as a dispute between a past member 
and the society was not included in the section. It was, therefore, not treated‘ 
as a matter relating to the internal management of the society. These decisions, 
therefore, are of no assistance in this case. The decision in Palliser v. Dale” was 
not approved of by Lord Loreburn, Lord Chancellor in Gatt v. Wood®, as he ex- 
pressed the view, that even such a dispute between a person, who ceased to be 
a member by reason of the expulsion before the litigation began, would fall within 
the jurisdiction of the domestic forum. The decision in Krishna Ayyar v. The Secretary, 
Urban Bank, Ltd., Calicut’, was concerned only with the question whether a dispute 
between a member who acted as the legal adviser of the society and was called 
to account for certain sums rı ceived by him from the bank while acting as its vakil 
was liable to be proceed@éd against under section 51 of the Madras Co-operntive 
Societies Act. It was held that as the matter did not relate to a dispute between him 
as a member and the bank, it was taken out of the purview of section 51 of the Act. 

There remain three decisions of this Court, which have occasioned a reference 
to the Full Bench. The first case is Savitri Bai Nagan Goud v. Thotappa®, a decision 
of our learned brother, Govinda Menon, J., sitting as a single Judge. The dispute 
there related to the dismissal of a person from the office of president of a co-operative 
society. A suit was filed for a declaration that a resolution of the managing body 
removing the plaintiff from the presidentship of the society and appointing the first 
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‘defendant as President was illegal, unconstitutional and ultra vires. The defence 
‘raised was that the suit was not maintainable in a civil Court as the subject-matter 
of the suit was a matter of domestic concern relating to the business of the society 
-and, therefore, barred under section 51 of the Co-operative Societies Act and the 
bye-laws of the society. The learned trial Judge overruled the preliminary objection, 
-as he was of opinion, that the dispute was not one touching the business of the society. 
The matter was brought up in revision to the High Court. It was heard and 
«disposed of by our learned brother, Govinda Menon, J. He consideted all the 
relevant decisions bearing upon the quegtion, and at page 888 adverted to the 
-contentions raised on behalf of the plaintiff, that the expression “ touching the 
business ” should be limited to such matters as transactions regarding the buying 
:and the selling of commodities, entering into contracts and business of such kind, 
and that when the very foundation of the society is being questioned and when its 
“constitution is itself challenged, a matter of that description could not be said to be a 
‘dispute touching the business of the society. The learned Judge thereafter pro- 
ceeded to consider whether the bye-laws empowered the general body to remove 
the president. The bye-laws of that society provided for the removal of a member 
‘or a member of the board of directors at any time by a resolution of the general 
body but there was no provision for the removal of a president during his office 
‘by a resolution of the managing committee. As it was, therefore, beyond the 
‘power of the society to remove a president, it would undoubtedly be a case falling 
‘within the principle of the decision of Rankin, C.J., in Ramendranath Mukherji 
v. Balurghat Central Co-operative. Bank, Lid.1, based upon the decision of the English 
‘Courts as a matter outside the jurisdiction of the tribunal. That decision, 
therefore, can be sustained on the simple ground that the matter was undoubt- 
‘edly outside’ the business of the society. 


In C. M. Ps. Nos. 6730 and 7779 of 1950, the Hon’ble the Chief Justice and 
Viswanatha Sastri, J., had to consider the question, whether a dispute relating to 
the expulsion of a member from a society was within section 51 of the Act. The 
‘petitioner in that case moved the Registrar under section 51 of the Act for a decision 
‘as to the validity of his expulsion, but the Registrar declined jurisdiction on the 
‘ground that the dispute was not one within the scope of section 51. An appeal 
‘to the Government by the petitioner was unsuccessful, and he then moved this 
‘Court by a writ, which as the learned Judges held, should have been for mandamus 
‘directing the Registrar of Co-operative Societies to proceed to decide the dispute. 
"The bye-law of the society under which the power was exercised of expelling the 
‘member was as follows : 

“ If a member deceives the society in any way, or if his general conduct is such as to render his 
removal necessary in the interests of the society, it shall be open to the general body to expel such 
member. A member expelled shall be paid money due to him from the society. A member who 
‘drives the society to the court to recover the money due from him shall, for that reason, be expelled 
from membership. A member expelled shall be liable as provided in bye-law 3 for the debts duc 
sby the society as they stood on the date of his expulsion for a period of two years after such expul- 
sion. 

The learned Chief Justice held that there being provision in the bye-laws for the 

expulsion of a member, and having regard to the language of section 51, the dispute 
"was undoubtedly within the scope of section 51. The learned Chief Justice, who 
‘delivered the judgment of the Court, observed : 

* We fail to sec how a dispute raised by one of the members of the society against an action of 
-the society taken at a meeting of the general body of the society in the exercise of power conferred 
‘by one of the society’s bye-laws, cannot be said to be a dispute touching the business of the society. 
"On the day when the resolution was passed expelling the petitioner from membership admittedly 
ithis matter of expulsion was‘one of the items of business on the agenda of the meeting. We do not 
ithink it extravagant to hold that the expulsion of an undesirable member is also a part of the business 
-of the society. If so, any dispute relating to such an expulsion would be a dispute touching the 
business of the society.” 

“We respectfully agree with these observations of the learned Chief Justice con- 
‘curred.in by Viswanatha Sastri, J., that ifa bye-law not being ultra vires empowers 
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a‘society to do a particular act, that act would be the business of the society.’ It 
would also be a corporate activity of the society whem the decision of expelling 
a member is taken at the corporate meeting of the general body in the exercise 
‘of the power conferred upon it by-the bye-laws of the society. The learned Chief 
Justice considered also the three decisions of the Calcutta High Court already referred. 
to and distinguished them as not applicable to the facts of the case before the learned 
Judge on the ground that in the case before him, the petitioner complained against 
the action of the society, an action which, was sought to be justified by bye-law 
35 of the society. No doubt, to quote the learned Chief Justice : 

“ The bye-law gives to the society the right to expel a member by a resolution passed at a meeting 

of the general body. The only question is whether the power so conferred was rightly exercised. 
by the society. This matter is, in our opinion, clearly a dispute touching the business of a registered. 
society within the meaning of section 51 of the Co-operative Societies Act.” 
The Registrar was, therefore, directed that as it is a matter within his jurisdiction” 
he should pr6ceed to take up the petition filed by the petitioner and decide the 
dispute referred to him. With great respect to the learned Judges, we entirely 
agree with the decision as laying down the law correctly. - 


In Writ Petition Nos. 317 and 318 of 1951, Govinda Menon and Panchapakesa 
Ayyar, JJ., had again to consider the question of the expulsion of a member from a 
society. The dispute related to the Madura Mills Workers’ Co-operative Stores, 
Ltd. The Madura Labour Union was admitted under bye-law 5 of the society 
as a member of the society, and under bye-law 19, the executive management of 
the affairs of the society was vested in a Board of Directors of not more than five, 
one of whom had to be a nominee of the Madura Labour Union. Bye-law 20 
provided for the election of the other directors. The Board of Directors was. 
superseded under section 43 of the Act by the Registrar, and he appointed a Special 
Officer to manage the affairs of the society. The Special Officer convened a general 
body meeting of the society, which was held on 12th March, 1931, wherein certain. 
amendments to the bye-laws were made. One of the amendments to bye-law 5 
and its effect were to make it no longer obligatory to have a nominee of the Madura 
Labour Union on the Board of Directors. By an amendment to bye-law 14, power 
was conferred on the general body to remove the nominee of the Madura Labour 
‘Union from the Board of Directors and resolutions were also passed under bye-law 35, 
which is in the same terms as the bye-law quoted in the unreported judgment 
of the learned Chief Justice and Viswanatha Sastri, J., already referred to. . In 
the petition for the writ of mandamus, the petitioners, the Madura Labour Union, 
attacked the validity of the resolutions passed at the meeting on 18th March, 1951, 
and the amendments made to the constitution and also the resolution expelling 
the Union from membership. It was held by the learned Judges that the expulsion 
of the Madura Labour Union by a resolution passed at the meeting on 18th March,, 
1951, was illegal, as.the Union was not given an opportunity of explaining and 
defending itself, and the principles of natural justice were not observed and the: 
maxim audi alteram partem was violated. The point raised was whether the petitioners” 
remedy was a suit or a reference under section 51 of the Act. It was contended. 
on behalf of the petitior€rs that section 51 did not apply, as the expulsion. of a 
member was not a matter touching the business of the society and, therefore, outside 
the purview of section 51. The learned Advocate-General also did not dispute the 
position as his contention was that the petitioners had another remedy, viz., 
a suit, and therefore, the writ should not be issued. The decision of the learned. 
Chief Justice and Viswanatha Sastri, J., was brought to the notice of the learned 
Judges, as therein it was decided that a dispute relating to the expulsion of a member- 
was a dispute touching the business of a society under bye-law 35, and, therefore. 
the exclusive jurisdiction to decide the dispute vested in the Registrar under sec- 
tion 51 of the Act. But the learned Judges adhered to the view taken by Govinda 
Menon, J., sitting as a single Judge in Savitri Bai Nagan Goud v. Thotappat as 
expressing the sounder view and dissented from the decision of the learned Chief 
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Justicesand Viswanatha Sastri, J. ‘It would be seen. that there was really no. 
conflict as Savitri Bai Nagen, Goud v..Thotappa', was a, case in-which the society was 
nôt empowered by the bye-law, to remove the President, while in the. case before: 
the‘ learned Chief Justice and Viswanatha Sastri, J., the bye-law authorised the 
expulsion’ of the member.by the general body. In the one case the removal of the 
President, was not the business of the society, while in the other case, the expulsion 
of the’member was within its scope. The dispute in the case before- Govinda Menon 
and Panchapakesa Ayyar, JJ., relating to the expulsion of the member, viz., Madura 
Labour Union, was undoubtedly: within bye-law .35,. and, therefore, exclusively 
triable by the Registrar under section 51 ‘of the Act. If the principles of natural 
justice were violated by the authority concerned in passing the resolution expelling 
the member, it would have been perfectly open to the Registrar to consider that aspect 
and give relief to the petitioner. It is one thing to say that the adjudication by 
a, tribunal is vitiated by the non-observance of the principles of natural justice and 
a totally different thing to say that a general body has. violated such principles. 
The, violation of the principles by the. general body is a matter, which coyld be 
rectified and considered by the Registrar acting under section 51 of the Act, while 
an adjudication by a tribunal under such circusmtances could be set aside by a 
court.’ ` Instead of the learned Judges dissenting from the judgment of a Bench, 
if we may say so with respect, they could have adopted the course of referring it. 
to a Full Bench as was pointed out by the Full Bench in Seshanna v. Narasimha Rao?. 
At pages.474. and 475 Leach, C.J. observed as follows :— i 

“* The Division Bench ‘is the final Court of Appeal in an Indian High Court, unless the case is. 
referred to a Full Bench, and one Division Bench should regard itself bound by the decision of another: 
Division Bench on a question of Jaw. In England, where there is the Court of Appeal, Divi- 
sional Courts follow the decisions of other Divisional Courts on the grounds of judicial comity. .If 
a Division Bench does not accept as correct the decision on a question of law of another Division 
Bench, the only right and proper course to adopt is to refer the matter to a Full Bench, for which 
the rules of this Court provide. If this course is not adopted, the Courts subordinate to the High 
Court are left without guidance. Apart from the impropriety of.an appellate Bench refusing to: 
regard itself bound by a previous decision on a question of law of an appellate Bench of equal! 
strength, and the difficulty placed in the way of subordinate Courts administering justice, there are 
the additional factors of the loss‘of money and the waste of judicial time.” : 


The conclusion reached by the learned Judges, that the dispute was not one 
within section 51 of. the Act is, in our opinion, erroneous. The learned Judges. 
also went into the question, whether a writ of mandamus’ could be issued against. 
a body like a co-operative society which is not a public body. It is unnecessary’ 
for us to go into that question, as it does not arise for consideration in the present 
case. : ae . : 
© We, are, therefore, of opinion, that the adjudication of the Deputy Registrar 
setting aside the election of the petitionėis and the 5th respondent in the present. 
case was within his jurisdiction and cannot be set aside or quashed in these pro-. 
ceedings. ; 
“It follows that Writ Petition No. 632 of 1951 should be dismissed with costs. 
Rs. 250. Writ Petition No. 79 of 1952 is. also dismissed but without costs. 


‘Counsel for Respondent 1 have filed a fee certificate for Rs. 250 in Writ. 
Petition No. 632 of 1951. à 
VPS. - ; Petitions dismissed 
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‘ IN THE HIGH COURT OF JUDIGATURE AT MADRAS... wE 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. À f 


Simrathmull and another =- i. Appellants 
‘ v. . , Se a C 
Jugraj and another -. Respondents. 


Letters Patent (Madras), clause 15-—Summary suit—High Court Original Side rules—Order 7—Decision 
whether a particular suit would fall within the class OF suits under—Whether appzalable under clause 15 of the 
Letters Patent—* Judgment ® within clause 15—What is. . 


If the effect of an order, whatever its form may be, and whatever may be the nature of the 
application in which it is made, is to put an end to the suit or proceeding so far as the Court before 
which the suit or proceeding is pending is concerned, or if its effect, if it is not complied with, is 
to put an end to the suit or proceeding, the adjudication isa judgment within the meaning of 
clause 15 of the Letters Patent. . : "ee 


An, order by the Judge in chambers, allowing an appeal from an order of the Master that 4 suit 
as properly instituted under Order 7 of the Original Side Rules (Madras High Court) is not an order 
which puts an end to the suit or proceeding though the party aggrieved by the order did suffer an 
injury for the time. It cannot be treated cither as an order on an independent proceeding ancillary 
to the suit such as, for example, an order on an application for interim injunction or for the appoint- 
ment of a receiver, which might be a judgment within the meaning of the clause. i 


` An order which regulates the procedure according to which the suit is to be tried does not in 
any way affect the merits of the questions at isstic between the -parties by determining some right 
or liability. 


Sea Insurance Co. v. Carr, L.R. (1901) 1 Q.B.D. 7, ‘distinguished. In Re Shoesmith, L.R. (1938) 
2 K.B. 637, referred ; Tuljeram Row v. Alagappa Chettiar, (1910) 21 M.L.J. 1 : LL.R. 35 Mad: 1 
(F.B.) and Manilal v. Manilal, (1924) 27 Bom.L.R. 99, followed. Mat tS 


But a party aggrieved by such an order will be entitled to canvass the correctness of the.order 
an an appeal against the decree. 


AS. Chettiar Firm v. V.T. Veerappa Chettiar, (1934) I.L.R. 13 Rang. 239 and Madanlal 
Lachmandas v.-Kedarnath, (1930) 32 Bom.L.R. 660 followed. i $ 


On appeal from the Order and Judgment of the High Court dated 1 5th 
November, 1951, and passed in the exercise of the Ordinary Original Civil. Juris-. 
diction of the High Court in Application No. 2188 of 1951, in C. S. No. 400 of 1949. 


V. S. Rangachari for Appellants. 
M. S. Venkatarama Ayyar and N. C. Rangaswamy for Respondents. 
The Court delivered the following 


Jupoments: The Chief Justice—The respondents in this appeal instituted in 

the Original Side of this Court a suit, C. S. No. 400 of 1949; for the recovery of a 
sum of Rs. 10,731-13-0 together with interest due thereon up to date of payment 
from the appellants.: They filed the suit under Order 7 of the Original Side 
Rules which corresponds to Order 37 of the Code of Civil Procedure. The suit 
‘was instituted on the judgment of a foreign court (the District court of Jodhpur) 
which the plaintiffs hadgobtained against the defendants. The appellants took 
- out two applications before the Master, namely, an application for leave to defend 
and an application for treating the suit as an ordinary suit. We are not concerned 
in this appeal with the former application as it remains still undisposed of. . The 
Master allowed the latter application holding that a suit based on a foreign judg- 
mert did not fall within the class of suits included under Order 7, rule r of the 
‘Original Side Rules, The plaintiffs filed an appeal against this order of the Master 
ito the learned Judge in Chambers, Krishnaswami Naydu, J. He allowed the appeal 
and dismissed the application made by the defendants. He was of the opinion 
that the suit had been properly instituted under Order 7 of the Original Side 
‘Rules. It is against this order of the learned Judge that the above O. S. A., has 
been filed by the defendants. 


< 
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"A preliminary ‘objection was taken on behalf of the plaintiffs respondents 
that no appeal lay as the order was not a “‘ judgment ” within the meaning of that 
term in clause 15 of the Letters Patent. No direct authority on the question which 
falls for decision in this case was brought to our notice by counsel on either side. 
The leading authority is the ruling of the Full Bench in Tuljaram Row v. Alagappa 
‘Chettiar’, The test laid down therein by White, C.J., which has often been cited 
in Jater decisions, is as follows : 


“The test seems to me to be not what is the form of the adjudication but what is its effect in the 
‘suit, or proceeding in which it is made. Ifi its effegt, whatever its form may be, and whatever may 
be the nature of the application on which it is made, is to put an end to the suit or proceeding so far 
as the court before which the suit or proceeding is pending is concerned, or if its effect, if it is noi 
complied with, is to put an end to the suit or proceeding, I think the adjudication i is a judgment within 

the meaning of the clause ” 
It appears to me to be oe that the order in question does not fulfil the cenaiGon 
laid down above. The effect of this order is certainly not to put an end to the suit 
or proceeding. Nor can this order be treated as an order on an independent 
proceeding ancillary to the suit such as, for example, an order on an application 
for interim injunction or for the appointment of a receiver, which might be a judg- 
ment: within the meaning of the clause. 


The test laid down in this case has been followed by this Court in dealing 
with several classes of orders. It was held in Maharaja of Pithapuram v. Rama Rao®, 
that an order of a single Judge of the. High Court refusing to revoke an order granting 
leave to sue on the Original Side of the-High Court is not appealable under clause 15 
if the question of the jurisdiction of the High Court to entertain the suit is still open 
to the defendant and can be raised on an appropriate issue at the trial of the suit. 
An order refusing to transfer a suit or proceeding pending in one Court to another 
Court has been held to be not a judgment, Narasa Reddi v. Hajee Tar Mohammad 
Ayub Sait? and Kondayya v. Official Receiver, Nellore*, nterlocutory orders like an 
order transposing a defendant as a plaintiff (Official Assignee v. Ramalingappa® an 
order adding a party Ramaswamy v. Kanniappa® and an order referring back a report 
of the Official Referee to him, Maneckji v. Wadia’, have all been held by this Court 
to be not judgments within the meaning of that clause. In all these cases the suit 
or proceeding was not put an end to and could continue though the party aggrieved 
by the order did suffer an injury for the time. 


Theré is one decision of the Bombay High Court which I think is very much 
in point, namely Manilal v. Manilal’. The plaintiff, therein, a share broker, filed 
a suit in the High Court of Bombay on the Original Side as a summary suit. The 
‘defendant took out a summons for an order that the suit be removed from the list of 
summary suits or in the alternative that the defendant do have liberty to defend 
the suit and file his written statement. The plaintiff took out another summons for 
deleting from the title of plaint the word ‘summary’ and for transferring the same 
to the list of short cause suits. This he did evidently because he realised that treated 
as a summary suit it was barred under Article 5 of the Limitation Act. Both the 
applications were heard together by Mulla, J., who allowed the plaintiff’s appli- 
cation and directed that the suit be removed from the hist of summary suits and 
that it be placed on board for trial as a contested short cause. The defendant 
appealed. The learned Judges Macleod, C.J., and Crump, J., upheld a preliminary 
objection that the appeal was not competent, because the order appealed against 
‘was not a judgment. Macleod, C.J., observed thus : 

“ He (Mulla, J.) also pointed out that the only result of the amendment would be to deprive the 
plaintiff of the advantages which would accrue to him from the suit being entered as a summary suit. 


It would not convert the suit into another suit of a different character. The order under appeal 
therefore is an order regulating the procedure according to which the suit is to be tried. It does not 
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in any way ‘affect the merits of the; questions at issue between the parties by,determining some right or 
liability. As Mr. Mulla points out in his seventh edition of the Civil Procedure Code, Page 1046, 
all the High Courts are agreed that no ‘appeal lies from such an order ” 


The principle of this case will govern the present case Aa : y ‘ 


I came across a ruling of the ‘Court.of Appeal i in England in Sea Insuiaiice iiri- 
pany, Ltd. v. Carr}, which made me pause.’ It was held therein that an appeal 
will lie to the Court of Appeal against an order for entry of a cause in the commer- 

cial list if it be not a commercial cause. On the plaintiff’s application Mathew, J., 
made an order directing that the action should be transferred to the Commercial 
list. The Court of Appeal gave leave to appeal against the order.’ An objection 
was taken that the order could not be. the subject of an appeal. But, the objec- 
tion was overruled. In my opinion this decision will not be sublcatle to the 
present case because the relevant provision in England is as follows == „`; 

“ In the King’s Bench decisions, except in matters of practice and procedure ie appeal from’ a 
decision of thé Judge at chambers shall be to a Divisional Court.” - 
It appears that even in matters of practice. and procedure an appeal would lie( Vide 
In Re : Shoesmith®, where it was held that an appeal from an order of a Judge at 
chambers giving leave under the Mental Treatment Act of 1930 to bring. an action 
against the orders of a certified institution under the Mental Deficiency Act was. 
an appeal in a matter of practice and precie and therefore lay to the Court 
of Appeal. : 


< Following the view consistently aha continuously taken by the ee ever 
since Tuljaram Rao v. Alagappa Chettiar’, I hold that the a is not competent 
and must be-dismissed, costs in the causc. ast le: Ta 


There is one other aspect of the matter which I aaa not omit to nienition. 
A question arose whether the defendants. would have the’ right to ‘challenge the 
correctness of the order ‘under appeal at any later stage. The defendants have 
already filed an application for leave to defend. If thatis granted, the defendants. 
may not be any longer interested in getting the present order vacated. Butin case 
‘leave to defend is refused, then á decree will follow. ‘Against the decree the defend- 
ants would undoubtedly have a right of appeal. I think that in the appéal | the 
defendants may also take the ground that the suit was not properly brought ‘tinder 
Order 7 of the Original Side Ruies. This is on the principle embodied in 
section 105 of the Civil Procedure Code. In A. S. Chettiar Firm v. V. T. Veerappa 
Chettiar*, this principle was applied in a case analogous to the case on 
hand.. It was held there that an order granting conditional leave to'defend to. 
defendant was not a judgment as‘the order merely regulated the procedure in.the 
suit. `But it was further held that it was open to the defendant. to canvass the 
validity of the order.under section 105 of the Code of Civil. Procedure; when 
he appeals against.the decree. The decision in Madanlal Lachmandas v.. Ki edarnath® 
is another instance of:the application of this principle. The defendants will:thercfore 
be entitled. to canvass the correctness of the order now under gees against the 


decree. ë ; EIRE 
Venkatarama Ayyar, F.—I agree. ` l , Saimi ne a 
R.M. y EE I ao ; - Appeal.. disieoel 


mhe re., 
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na ' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice GOVINDA MENON AND MR. Justice BASHEER AHMED 
SAYEED. 


"The President, Hindu Religious Endowments, Madras .. Appellant” 
Se v. 
Venkatarama Aiyangar and others .. Respondents. 


1 Madras Hindu Religious Endowments Act (II of 1927), section 9 (11-A) (c)}—Madras Hindu Religious and 
‘Charitable Endowments Act (XIX af 1951), section 6 (16% and (14)—‘‘ Specific endowment”? and ‘‘ kattalai”? 
—Meaning—Specific endowment when can be treated as religious endowment— 


In order to bring the poor feeding done in connection with a religious ceremony in a temple 
-within the term ‘ kattalai’ as a specific endowment it is necessary that the feeding should be done in 
a temple or mutt. If it is conducted outside the precincts of a temple either in a private building 
or in a public building it would not come within the meaning of ‘ kattalai’ as a specific endowment. 
Hence in the case of a charity not conducted within the temple precincts the kattalai or trust cannot 
be said to be a specific endowment as defined in section g (11-A) of Madras Act (II of 1927). 

Appeal against the order of the District Court of Tiruchirapalli, dated 11th 
March, 1949, and made in O. P. No. 297 of 1947. 


M. Chockalingam for Appellant. 
S. Rangaswami Aiyangar and T. R. Srinivasa Aiyangar for Respondent. 


The Judgment of the Court was delivered by 


Govinda Menon, 7—There were proceedings before the Hindu Relirious 
Endowments Board for the determination of the questioa as to whether the endow- 
ments standing in the name of Sri Gunaseelam Prasanna Venkatachalapathi Perumal 
Purattasi Radhothsavam Samaradhanai, is a religious endowment as defined in 
the Act and whether it is a “ specific endowment” attached to the said temple. 
‘The Board came to the conclusion that the entire endowment is religious in charac- 
ter and as such it is a religious endowment within the meaning of section g (11-A) 
of the Act, namely, that it is a “‘ specific endowment by which property or money is 
endowed for the performance of any specific service or charity in the temple. Against 
the decision of the Hindu Religious Endowment Board, the managers of the katta- 
lai applied to the District Court of Tiruchirapalli under section 84 (2) of the Act 
for setting aside the order of the Board and the learned District Judge held that 
the endowment did not come within the definition of section g (11-A) of the Act. 
The result was that the order of the Board was set aside. 


The well-known Perumal temple at Gunaseelam, on the banks of the Cauvery 
attracts worshippers from various parts of the district and during the annual car 
festival provision had to be made for the feeding and lodging of the large concourse 
of devotees who flock to this famous institution. Some years ago lands were pur- 
chased in the names of the managers of the kattalai to the extent of about 7 acres 
of wet lands from out of the surplus funds collected for the purpose of giving food 
and shelter to the Brahmins who congregate during the festival time. Since then, 
the entire income from the lands is utilised for the feeding and in fact, as stated 
by the learned District Judge, subscriptions are still levied since this income from 
the lands is insufficient to meet the expenditure. If any amount is left over after 
the feeding during the festival, a vanabhojanam is conducted every year in the 
month of Karthigai in the village of Kariamanickam. 


The Board in the present appeal contests the decision of the District Judge 
that the kattalai is not a specific endowment and as such the Act would not apply. 
In the Tamil Lexicon published under the authority of the University of Madras, 
Vol. II, part I, at page 647 among the meanings given to the word “ Kattalai ” 
in the various contexts, so far as the word appertains to functions in the temple, 
the meaning given is as follows: 


as Endowment for some special seervices in a temple, distinct from one for the general unkeep and 
maintenance of the institution ”. -- 
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Another meaning given is: 
“ Provision for the free feeding of a certain number of pilgrims in a temple or mutt”. 


Both these meanings emphasise the fact that the special service or the free feeding 
should be in a temple or a mutt. That is, if there is poor feeding in connection. 
with a religious ceremony in a temple, but the same is conducted outside the precincts 
of a temple either in a private building or in a public building, it would not come 
according to the above meanings, within the meaning of the term “ Kattalai.’” 
Muttuswami Ayyar, J., in explaining. the meaning of the word “ Kattalai” in. 
Vythilinga Pandara Sannadhi v. Somasundasa Mudaliar+, says as follows : ey 
‘In ordinary parlance the term ‘ Kattalai? as applied to temple endowments, signifies a 
specific endowment for certain specific service or religious charity in the temple. Ardajama kattalai 
or endowment for midnight service is an instance of the former and Annadhana kattalai or an endow- 
ment for distributing gratis food to the poor is an example of the latter ”. 
The meaning of the word Kattalai was discussed in Vythilinga Pandara Sannadhi v- 
Ranganadha Mudaliar®, and’ Ramesam, J., observes that the word kattalai has got 
two distinct senses, a stricter and a looser sense and that in the stricter sense it is 
religious, endowment the object of which was the performance of some kind of 
religious duty in the temple for the benefit of some other individual or institution 
outside the temple and in the looser sense the temple itself is the beneficiary and 
the kattalais are only a number of separate trusts. This meaning given to the 
expression ‘ Kattalai’ was followed in President, Hindu Religious Endowments, Madras 
v. Nagarathina Mudaliar®. In a later case, The Board of Commissioners for Hindu 
Religious Endowments v. Marutha Naicker*, Mockett and Kuppuswami Ayyar, JJ., 
held that an endowment for the purpose of giving water and gruel to those who- 
drag the car on the day of the car-festival in a temple is a pious and charitable 
service connected with the temple and as such, a kattalai for that purpose is a 
specific endowment within the meaning of section 9 (11) of the Act. The learned. 
Judges were of opinion that though the distribution of water and gruel was not 
within the temple premises, still the endowment for that purpose was a religious 
endowment. In discussing the nature of the charity, which was the subject of 
consideration there, the learned Judges did not advert to the cases which we have 
referred to above or to the etymological meaning of the term kattalai. 


In the light of the above decisions we have to see whether the endowment 
in question is a specific endowment as defined in section 9 (11-A) of the Act. One 
thing has to be satisfied and that is the endowment must be of property or money 
for the performance of any specific service or charity in a temple or mutt. Admittedly 
in the present case, the feeding of Brahmins is conducted not within the precincts. 
of the temple. The temple trustee examined as first witness for the petitioners. 
admits that during the eleven days of the festival Brahmin-feeding is done in the 
Seshagiri Iyer chatram about too: yards from the temple. He also admits’ that 
in no way can the feeding be considered as a service connected with the temple 
and ‘that the trustees of the temple have no manner of control over the funds of the 
feeding charity, or over its performance. Various other castes like Reddis, Ko- 
mattis, Naidus and Pillais also maintain feeding charities to feed their castemen. 
during the festival. - All the evidence on the side of the petitioners as well as on 
the side of the Board points only to one conclusion and that is that the pious gentlemen 
years ago, collected some money and founded an endowment for the purpose of 
feeding Brahmins who congregate during the time of the festival. i 

Mr. Chokkalingam for the Board strongly relies upon the very wide meaning 
given to the expression ‘‘ Religious Endowment” by this Court in the Board of 
Commissioners for Hindu Religious Endowment v. Marutha Naicker*, and contends that 
this charity would be a-religious endowment according to that decision. In our 
opinion even if the observations ef Kuppuswami Ayyar, J., can be applied in -their 
widest implications, still there are distinguishing features so far as this case is- con- 
„cerned. :Supplying gruel and water to thirsty worshippers who drag the temple 
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car along the streets can be said to be a religious service connected with the temple 
because the persons who drag the car take part in a ceremony. When the Utsava-- 
murthy or the image of God is transplanted from the temple premises into the car, 

the latter becomes the abode of God at least by significance and implication and. 
the persons who drag the car with the deity installed in it do a service to God. The 
decision in the Board of Commissioners for Hindu Religious Endowments v. Marutha Naicker® 
can therefore be authority for holding that the endowment therein was a charity 

connected with the temple. In our opinion that decision has no application to the 
facts of the present case. The definition of the term “ Specific Endowment” con-. 
tained in sub-section (11-A) was for the first time inserted by Madras Act X of 1946. 
and such insertion was subsequent to the decision in the Board of Commissioners for 

Hindu Religious Endowments v. Maritha Naicker+, We cannot therefore be guided by 
the expression of opinion contained in the above decision even if we are inclined to 
agree with the very wide observations contained therein. In view of the fact that 
the charity in question is not conducted within the temple precincts, we are of 

opinion that the Kattalai or trust in question cannot be said to be a “‘ specific endow-- 
ment” as defined in section 9 (11-A) of the Act. The decision of the learned 

District Judge is therefore right and this appeal is dismissed with costs. 


R.M. — Appeal dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


| Present :-—MR. Justice Govinpa MENON AND Mr. Justice BASHEER AHMED: 
SAYEED. 


The Ramnad District Central Co- -operative Bank through its 
Secretary .. Appellant® 
v. 
The. Official Receiver of Ramnad District, Ramnad at 
Madurai .. Respondent. 


Provincial Insolvency Act (V of 1920)-—Power of Court to grant injunction against secured creditor from 
enforcing his remedy. 


It is open to the Insolvency Court to see that the interest of the general body of creditors are not 
jeopardised by a secured creditor prosecuting his remedy in other proceedings. ‘There is a discretion 
vested in the Court in the manner of granting injunctions. Under section 5 of the Provincial Insol-- 
vency Act, the Insolvency Court, since it has the same powers as a civil court, could, under justifiable 
circumstances, grant an injunction preventing a creditor from selling the insolvent’s property which 
right is disputed by the other creditors in the Insolvency Court. 


The observations in Official Receiver, Coimbatore v. Palaniswami Chetti (1925) 49 M.L.J. 203 : LL.R. 
48 Mad. 750 held to be too wide and Mulla’s “ Insolvency ”, paragraph 74, held to state the principle 
correctly. $ 
Appeal against the order of the District Court of Ramanathapuram at Madurai, 
dated the 14th December, 1949, and made in I. A. No. 48 of 1949, in I. P. No.. 


1 of 1947. 
M. Chockalingam for Appellant. 


G. N. Chary for Respondent. ° 


. The Judgment of the Court was delivered by 
Govinda Menon, 7.—In this appeal a point of some significance on which. 
there is divergence in the views expressed in judicial pronouncements has to be 
considered, and as the matter relates to the jurisdiction of Courts we shall discuss 
it with some fulness of detail. 


-The appellant before us is the Ramnad District Central Co-operative Bank 
and the respondent is the Official Receiver of Ramnad District. The contest is 
between an official on the one side and a quasi-Government department on the 
other.. One Syed Mohammad Rowther was adjudged an insolvent in I. P. No. ifof 
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1947 on the file of the District Court of Ramnad and all his estates became vested 
ïn the Official Receiver of Ramnad. The insolvent was the President of a certain 
‘Co-operative Society as well as a Director of the Ramnad District Central Co- 
Operative Bank. The Co-opertative Society was a debtor to the Co-operative 
Bank in a large sum of money and the insolvent executed a security bond to the 
Bank for that sum. The Bank later on applied to the Deputy Registrar of Co- 
-operativeSocieties to pass an award, A.R.C. No. 87/1947-48 for a sum of Rs. 83,000/- 
and odd against the insolvent, to be recovered by the sale of the properties hypo- 
thecated by him under the security bopd and after getting that award the Bank 
filed E.P. No. 95/1947-48 before the same Deputy Registrar for execution of the 
award and realisation of the amounts due by sale of the mortgaged property and that 
-application is now pending. The Official Receiver in whom the equity of redemp- 
tion has vested filed I.A. No. 47 of 1949 to annul the security bond under Sec- 
tion 53 of the Provincial Insolvency Act on the ground that it is a voluntary trans- 
fer and as such not valid and binding so far as the Official Receiver was concerned. 
Pending that application, the Official Receiver has also. filed L.A. No. 48 of 1949 
for a temporary injunction restraining the Bank from proceeding with the execu- 
tion of the award before the Deputy Registrar. The learned District Judge of 
Ramnad issued the injunction prayed for and against that order the present 
appeal has been filed. . 


Mr. M. Chockalingam for the appellant contests the jurisdiction of the 
Insolvency Court to issue an injunction restraining the proceedings taken by a 
secured creditor in due fortherance of his rights and states that in view of section 
.28, sub-section (6) of the Provincial Insolvency Act, the secured creditor has an 
unfettered right of exercising his rights for the realisation of the amount due to 
him. Section 28, sub-section (6) reads as follows :— 

“ Nothing in this section shall affect the power of any secured creditor to realise or otherwise deal 
with his security, in the same manner as he would have been entitled to realise or deal with it if ‘ this 
section had not been passed’.” os 
«On the very wide terms of this section the argument is put forward that if a secured 
-creditor has taken steps to realise the money due under his security, or otherwise 
«dealt with it, then it is in no way affected by the insolvency of the debtor and that 
the secured creditor could proceed as if section 28 had not been in force. In other 
“words, an Insolvency Court can issue no process against a secured creditor curtailing 
his unrestricted right of enforcement of a security. In such circumstances when the 
Bank has taken steps to realise the security, the order of injunction issued by the 
Insolvency Court is ultra vires and without jurisdiction. We have therefore to see 
how far this argument is well founded. 


Great reliance is placed upon a judgment of this Court in The Official Receiver, 
‘Coimbatore v. Palaniswami Chettz+, where it is held that an Insolvency Court has no 
_jurisdiction to stay a mortgage suit pending in another court under section 10 of 

the Civil Procedure Code in a case where the Insolvency Court is seized of an appli- 
cation under section 53 of the Provincial Insolvency Act to set aside a mortgage as 
void against the creditors, which mortgage is itself the subject of adjudication in 
-another Civil Court. There are observations in the judgment of Devadoss, J., 
which are sufficiently wide to justify an argument that an Insolvency Court cannot 
“even prevent a secured creditor from enforcing his remedies under the mortgage 
«or other security in the ordinary civil courts. If we examine the facts and arguments 
in that case closely, it is clear that what was argued there was that a Civil Court is 
‘deprived of its jurisdiction to proceed with a suit for the enforcement of security 
by a secured creditor of the insolvent on account of the pendency of an application 
‘before the Insolvency Court under section 53 of the Provincial Insolvency Act. 
The reason alleged was that if the Insolvency Court declares the mortgage void and: 
not binding on the estate of the insolvent, then the property would vest in the Official 
2 Receiver to be disposed of in favour of the general body of creditors and such being 








hn (1925) 49 M.L.J. 203: E.L.R. 48 Mad. ‘750, 


t eo’ 
LĪ]: RAMNAD DT. CEN. CO.-OP. BANK V. O. R. OF*RAMNAD (Govinda Menon, 7.). 361 


the case thé mortgagee secured creditor would not be in a position to bring the 
property to sale on the strength of his mortgage as soon as the transaction is declared 
void. But it is one thing to say that a Civil Court is not deprived of its jurisdiction 
by reason of the pendency, of an application under section 53 of the Insolvency 
Act ‘and another to say that if the Insolvency.Court considers it better it can stay 
the hands of the person who invokes the jurisdiction of the Civil Court to realise 
the monies due under his security. At page 758 Devadoss, J. observes as follows :— 


- No Court has,power to sell the property of ag insolvent if it is ve&ted in the Official Receiver 
excepting the Official Receiver himself . . . . . But till such a declaration is made by the 
Insolvency Court under section 53, the transaction is good and the mortgagee could proceed with 
. the suit or with the execution of his decree against the Insolvent’s property. ‘The Official Receiver’s 
right to proceed under section 53 is not taken away either by the institution of a suit by the mortgagee 
or the passing of a decree in his favour or even by his realising the amount due to him by the sale 
of the property ; for the Official Receiver could apply to the Insolvency Court for a declaration 
that the transaction is void and if he succeeds the property of the insolvent would vest in-him before 


sale in execution of the mortgage decree ”. 
At page 766, Wallace, J. speaks in the following strain : 


; bay here is no reason therefore why the mortgagee’s suit should be stayed because - proceedings 
under section 53 are filed or pending. The result of such proceedings would affect only the execution 
of the decree in the mortgage suit, since the mortgagee cannot be permitted to sell the property for 
himself if there is an adverse order under section 53. The real conflict in the two proceedings does 
not materialise until the question arises, who is to sell the property ? Then the decision in the proceed- 
ings under section 53 will bind the mortgagee by force of section 4 of the Provincial Insolvency Act 
and the sale will be by the Official Receiver and the proceeds must be primarily held at the disposal 
of the Official Receiyer. As the Official Receiver is already a party ex hypothesi to the mortgage suit 
there will be'no trouble about that. It would be the duty of the Court executing the mortgage decree 
to give effect under section 4 of the Provincial Insolvency Act to the decision in the Insolvency enquiry, 
The principle that the interest of the particular creditor must give way to that of the general body of 
creditors is thus not in danger.” 


In our opinion the decision in The Official Receiver, Coimbatore v. Palaniswami 
Chetti? cannot be said to prevent a Court from taking into consideration various 
relevant factors which would show that it is open to the Insolvency Court to see 
that the interest of the general body of creditors are not jeopardised by a secured 
creditor prosecuting his remedy in other proceedings. Some of the considerations are 
the following:—(1) whereas the mortgagee-secured creditor has no interest in getting 
any amount more. than what is due to him by the sale of the property, the Official 
_ Receiver should very much be on the alert in getting the maximum price by the 
sale of the properties on behalf of the general body of creditors: (2) where the 
Official Receiver is to sell the property, he need not conclude the sale until a bid 
which according to him would be an adequate price, whereas in Court sales the sale 
has to be concluded even though the price fetched was not sufficient ; and (3) That 
if properties:are sold in auction in execution of a decree, complications might arisc 
in the form of a purchaser coming’on the scene. The really crucial point is how 
best to safeguard the interest of the general body of creditors who will have no say 
in proceedings by the secured creditor in the ordinary Civil Court. We may remark 
here that so far as the proceedings in question are concerned, there is no difference 
between exeeution of a mortgage decree by a Civil Court for the realisation of the 
mortgage money and the proceedings under section 57-A of the Madras Co-operative 
Societies Act for the realisation of the amounts due under an award, ` ` 


How far the learned Judges who decided The Oficial Receiver, Coimbatore v. 
Palaniswami Chettit are correct in laying down that even if there are sufficient and. 
„valid grounds for staying the proceedings.in a Civil Court or the execution of a-mort- 
gage decree by a Civil Court, still the Insolvency Court has no jurisdiction to prevent, 
by means of an injunction actions'which might turn out to be detrimental to the 
interest of the general body of creditors, may now be considered.: i 


The observations contained in standard works on Bankruptcy Law as well as 
thë decisions of English Courts are not uniform on this subject. In Halsbury’s 
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Laws of England, Hailsham edition, Volume 2, at page 91, paragraph 106, the 
learned author expresses the following opinion :— 

“ The right of a secured creditor to realise or otherwise deal with his security is unaffected by the 
presentation of a bankruptcy petition or the making of a receiving order. Thus the Court has no 
Jurisdiction to restrain a mortgagee of the bankrupt’s property from selling the property ; nor will it 
restrain a mortgagec from proceeding with an action to enforce his security.” 

In support of these observations Re Evelyn, Ex parte General Public Works and 
Assets Co., Lid. 1 and other cases are cited. Section 28 (6) of the Provincial Insolvency 
Act which we have quoted above is practically in the same form as section 7 (2) 
of the English Bankruptcy Acts, 1914, and 1926. The language of section 7 (2) 
of the English Bankruptcy Act is as follows :— 

. _. “ But this section shall not affect the power of any secured creditor to realise or otherwise deal 
with his security in the samc manner as he would have been entred to realise or deal with it if this 
section had not been passed.” Š 

With: regard to the power of restraining secured creditors, the Law in England 
is stated at page 85 of Williams on Bankruptcy : 

“ The Court will not ordinarily restrain a mortgagee or other secured creditor in the exercise of 
his legal remedies. But a mortgagee whose title there is substantial ground for impeaching may be 
restrained by the Court, not under the powers of this section but in the exercise of its powers as a court 
of equity in any case where an injunction is necessary for the preservation of the property. In practice, 
receivers showing sufficient prima facie grounds for impeaching the title of mortgagees have obtaine q 
such injunctions until the appointment of a trustee.” 

The power of the Insolvency Court to decide questions arising in insolvency 
is contained in sections 4 and 5 of the Provincial Insolvency Act which are very 
wide in their scope and import. The corresponding provision in the English Act 
is contained in section 105 and in the commentary to that section, at page 470 of 
Williams on Bankruptcy, there are observations which are helpful for the present 
discussion :— . 

“ Although, as has been seen, a secured creditor would not be restrained from enforcing his , 
security in Courts other than the Court of Bankruptcy, unsecured creditors, and indeed, secured credi- 
tors, have always been restrained from bringing actions for their debts against the bankrupt, and this 
is the necessary consequence of the provisions of section 7 (1), that after receiving order no creditor 
shall have any remedy cxcept by proof against the property or person of the debtors saving the power 
to realise or deal with securities. The injunction, however, is discretionary 

It is seen from these observations that there is a discretion ladi in the Court 
in the manner of granting injunctions and not that there is an absolute prohibition 
against the grant of injunction. Though in Ex parte Bayly, In re Hart?, the Court 
refused to grant the injunction, still observations i in the judgment of Cotton, L.J. at 
pages 226 ‘and 227 do not negative the power inherent in the Court to issue the 
injunction in suitable cases. At page 227 we have the following statement by the 
learned Judge :— 

“ Under such circumstances, if the Court saw that there was a reasonable case to be tried at the 
hearing, it would interfere and keep the property in medio until at the hearing the rights of the parties 
could be decided.” 

It is therefore clear that it cannot be said as an abstract proposition of law that 
the Insolvency Court ineEngland never had that power. In India also there are 
judicial pronouncements as well as views of text book writers which do show the 
existence of such a power. Paragraph 74, at page 56, of the Law of Insolvency by 
D. F. Mulla, is to the following effect :-— 

“ Injunction. Though the Court will not restrain a mortgagec or other secured creditor in the 
excrcise of his legal remedies under section 18 of the Act, it may, it seems, restrain him under Order 39, 
rule r of the Code of Civil Procedure, 1908, if there are substantial grounds for impeaching his title.” 

The question was discussed in Hajee Ally Mohamed and others v. M. M. Bham 
and one?, by Heald and Maung Ba, JJ. who, without referring to any of the English 
decisions, were of opinion that under section 5 of the Provincial Insolvency Act 
the Insolvency Court, since it has same powers as a Civil Court, could, under justifi- 
able circumstances, grant an injunction preventing a creditor from selling the 
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insolvent’s property which right is disputed by the other creditors in the Insolvency 
Court. We do not find any reference made to The Official Receiver, Coimbatore v. 
Palaniswami Ghetti? at all in the above quoted case. Nor have the learned Judges 
followed any observations of the English Courts. 


That section 4 of the Provincial Insolvency Act empowtrs a Court to direct a 
secured creditor to prove his claim and to issue against him an injunction restraining 
him from selling the secured property is clear from Laxmi Industrial Bank, Ltd. v. 
Dinesh Chandra Roy Choudhury®. The learned Judges rely upon the very wide powers 
conferred upon the Insolvency Court by settion 4 of the Provincial Insolvency Act. 
- But it has to be remembered that the creditor in that case had aot yet resorted 
to the ordinary forum of the Civil Court for the recovery of his money, The proper 
way of looking at the question is this : when the equity of redemption in the secured 
property has vested in the Official Receiver then no proceedings undertaken by 
a Court without the Official Receiver being made a party would bind him and such 
being the case in the proceedings before the Deputy Registrar in the present case the 
Official Receiver ought to have been impleaded and he not having been impleaded 
it is open to the Official Receiver to see that the rights of the unsecured creditors are 
safeguarded by means of an injunction. See, the observations of the Privy Council 
in Kala Chand Banerjee v. Jagannath Marwari*®, Dealing with sub-section (5) of 

. section 16 of the Provincial Insolvency Act, 1907, which is equivalent to section 28 
(6) of the present Act, their Lordships of the Judicial Committee observe as 
follows :— . 

“The learned Judges of the High Court interpret this clause asinferring that the secured creditor 
is entitled: to deal with the security as though there had been no vesting in the Court or the Receiver. 
Their Lordships are clearly of opinion that this construction of the clause cannot be supported, That 

. the rights of the secured creditor over a property are not affected by the fact that the mortgagor or his 
heir has been adjudicated an insolvent is, of course, plain, but that does not in the least imply that an 
action against him may proceed in the absence of the person to whom the equity of redemption has 
been assigned by the operation of law. The latter alone is entitled to transact in regard to it, and he 
and not the insolvent, has the sole interest in the subject matter of the suit. To him, therefore, must 
be given the opportunity of redeeming the property. The contrary view would encourage collusive 
arrangements between the secured creditor ard the insolvent and might involve the sacrifice of valuable 
equities of redemption which ought to be made available for the benefit of the usecured creditors 
of the insolvent with whose interests the Receiver is charged.” 

As against these decisions supporting the view that under sections 4 and 5 
ofthe Act, the Insolvency Court has very wide powers, learned counsel for the 
appellant has invited our attention to a few cases, the first of them being Narasimham 
v. Subramaniam’, Apart from referring to The Official Receiver, Coimbatore v. Palani- 
swami Chetti1, there is no observation in that case which could help the appellant. 
Similerly in Official Assignee, Bombay v. Sundarachari® the learned Judges have relied 
‘upon certain observations in The Official Receiver, Coimbatore v. Palaniswami Cheiji}. 
Even here we do not find any dicta, much less any clear decision, on the present point 
in dispute supporting the contention of the appellant. But learned counsel placed 
some reliance on a decision of the Rangoon High Court in, M. K. M. Chettyar Firm 
v. Maung Thaung® where Page, C.J. discussing various cases held that a secured 
creditor of an insolvent is entitled, notwithstanding the vgsting of property in the 
Official Receiver, under section 28 (2) of the Provincial Insolvency Act, to realise 
his security by filing a suit or otherwise in accordance with law, without obtaining 
the leave of the Court in that behalf. Granting that the secured creditor has such 
a right, there is nothing in the judgment to show that the Insolvency Court cannot 
restrain the secured creditor from proceeding with the suit or other proceeding 
by means of a proper injunction. The question is whether the circumstances are 
such as would justify the issue of an injunction. If the secured creditor has insti- 
tuted legal proceedings in respect of immovable property situated in a foreign 
country belonging to the mortgagor, then even though the mortgagor-company 
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is in the course of winding wp in England, English Courts will not restrain by an 
injunction the secured creditor from prosecuting such proceedings éspecially when 
the party seeking to restrain can appear before the foreign tribunal and assert his 
rights. See the observations in Moor v. Anglo-Italian Bank! Mr. Chokkalingam 
relies upon the observations of Jessel M. R. in this case. The learned Master 
of the Rolls at page 6go bases his decision mainly upon the nature of International 
Law and the rights of English Courts to interfere in the proceedings before the 
foreign tribunal and he gives the following reasoning :— 

“ Prima facie this Court cannot interfere to ystrain that proceeding, The Courts of the country 
must be assumed to know more about the law of its own country than the Court of a foreign country, 
and the risk of miscarriage in this Court if it undertook to administer Italian law would be much ° 
greater than in the courts of Italy, who are, of course, more familiar with their.own law; and as all 
parties can appear in that Court and have their rights finally-settlled, it appears to me it would be in 
highest degree inconvenient for this Court to interfere at all, more especially when, to use an English 
phrase, the Italian Courts first had seisin of the matter, and have had seisin of it for some two or three 
years’ now past.” i ` i 

We are unable to see how the appellant can get any help at all from these obser- 
vations.’ In our opinion the observations in The Oficial Receiver, Coimbatore v. 
Palaniswami Gheiti? are too widely stated-and the principle is correctly stated in para- 
graph’ 74. of Mulla’s Law of Insolvency. In these circumstances we have no doubt 
that’ the Insolvency Cotirt is empowered to issue the injunction in proper cases. 

. How far the learned Judge was justified in issuing the injunction has not been 
seriously disputed before us. On the facts it is clear that all the immovable pro- 
perties belonging to the insolvent have been the subject of the security bond and 
were being brought to sale Before the Deputy Registrar and it was expedient in the 
interest of the general body of creditors, to get an adjudication from the Insolvency 
Court. as to how far the mortgage was binding. If in the meanwhile the properties 
are sold tby the Deputy Registrar and purchased by third parties innumerable 
complications are likely to arise impeding the realisation of the juśt dues of the 
various creditors. We are therefore of opinion that the learned District Judge acted 
rightly in issuing the injunction restraining the Co-operative Bank from proceeding 
with the sale of the properties. The Civil Miscellaneous Appeal is therefore dis- 
missed, in the circumstances without costs. The Official Receiver will have his 
costs out of the estate, . 

R.M. m Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
' PRESENT :—-Mr. JUSTICE SOMASUNDARAM. ` 


The Public Prosecutor .. Appellant.” 
aO O@. : 
K, Sesha Shet . Respondent. 


Madras General Sales Tax Act (IX of 1939), section 15 (b)——Scope—Non-payment of tax in spite 
notice—Offence-~Pendency of appeal by assessee to higher tribunals against order of assessment—Effect—Prosecution 
—If premature. ' . : ` 

Section 15 (b) of the Madras General Sales Tax Act as it at present stands, is intended to expe” 
dite the collection of tax by m@ans of prosecution. If the assessee fails to pay within the time allowed 
any tax assessed on him, the offence has been committed. There is no need for the A.C.T.O. or the 
D.C.T.O. to wait for the assessee to exhaust all his remedies (by appeals) before prosecuting the 
assessee. Merely because of the pendency of appeals by the assessee against the order of assessment 
a prosecution of the assessee for non-payment of the tax cannot be said to be premature. 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the order of the Court of the Sub-Divisional Magistrate, Coondapur, dated gist 
March, 1952 and passed in C. Case No. 234 of 1951 acquitting the accused above- 
named of an offence under section 15 (b) of the Madras General Sales Tax Act. 

The Assistant Public Prosecutor (A. C. Muthanna) for Appellant. 


K. Vittal Rao for Respondent. 
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The Court delivered the following 


Jvupcment.—This is an appeal by the State against the acquittal of the respon- 
dent by the Sub-Divisional Magistrate, Goondapur, in C.G., No. 234 of 1951 on his 
‘file. The respondent was charged before the Sub-Divisional Magistrate for an 
offence under section 15 (8) of the Madras General Sales Tax Act that is, for the 
non-payment of tax amounting to Rs. 2,651-6-4 due for the year 1949-1950 in spite 
of service of the demand notice, dated 12th August, 1951. This notice was issued 
by the D.C.T.O. and was served on the respondent on 13th August, 1951 giving 
three weeks’ time for payment. The amount was not: paid within that time. 
An appeal was preferred by the respondent to, the C.T.O. and that was dismissed 
on 4th October, 1951. The C.T.O. gave three days’ time from the date of service 
of the order dismissing the appeal for payment of the amount, service being on 
15th October, 1951. Even then the amount was not paid by the respondent. 
Thereafter, this complaint was filed by the A.C.T.O. on 31st October, 1951. Subse- 
quent to the filing of this complaint an appeal was preferred by the respondent to 
the Sales Tax Tribunal and stay was granted on 10th December, 1951. The 
Tribunal stayed the collection of tax, by. the aforesaid order. It is not disputed 
that the appeal has now been disposed of, dismissing the same. The lower Court 
acquitted the accused on the ground that in the circumstances the complaint 
was premature and the accused could not be deemed to have committed any offence 
by non-payment of the tax when the matter was still pending decision of the higher 
officers of the Department. The view taken by the Sub-Divisional Magistrate 
is that the A.C.T.O. should have waited till the passing of final orders by the Tri- 
bunal. : 


.. It is against this acquittal, the State has filed the above- appeal. The main 
contention of the learned Assistant Public Prosecutor is that the fact that the res- 
pondent has got a right of appeal to the C.T.O. and thereafter to the Sales Tax 
Tribunal does not in any way militate against the view that the respondent has 
already committed the offence when the amount was not paid within the time 
mentioned. It is true that, if the Sales Tax Tribunal ultimately holds that no 
tax is payable, no offence could be considered to have been committed. But the 
- provision section 15 (b) as it now stands, is intended to expedite the collection of tax 
by means of prosecution. If an appeal is preferred by the respondent within the time 
allowed to him and if at the time the Tribunal passes an order exonerating him 
from paying the tax, then it is most unlikely that the officers themselves would 
prosecute the respondent any further. On the wording of the section 15 (b) as 
it stands, it seems to me that when any person fails to pay within the time allowed 
-any tax assessed on him which here means assessed by the assessing authority, that 
is the D. C. T. O., who under the G.O., is assessing’authority in respect of incomes 
. over Rs. 20,000 then the offence has been committed. There is'no need for the 
A.C.T.O., or the D.C.T.O., to wait for the assessee to exhaust all his remedies. 
That would only mean an enormous delay in'the collection of taxes to prevent which, 
this provision has been introduced. The view of the learned Sub-Divisional Magis- 
trate that the complaint is premature is not correct and ehe acquittal of the res- 
pondent is therefore set aside. It is represented by the learned Assistant Public 
Prosecutor that only a sum of Rs. 704 is still due out of the tax assessed on the 
respondent. The respondent is therefore convicted and sentenced under section 
15 (b) to a fine of Rs. 10 plus a sum of Rs. 704 being tax due to the Government. 
The appeal is allowed. Time for payment of tax six weeks. 


K.S, E : Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mnr. P. V. RAJAMANNAR, Chief Justice. 
M. V. Amirthalakshmi Ammal and others .. ‘Appellants* i 


Narayanaswami Mudaliar and others .. Respondegis. 
Practice—Application for final decree on mortgage—Dismissed—Second application~—When barred—First 

application dismissed as premature—Second application—Not barred. ; 
Where an application for a final decree iraa mortgage suit is dismissed even erroneously the 

party’s remedy is only to appeal against the order and if he does not do so a second application for 


final decree is barred. But where the previous application for final decree was one which the party 
was not entitled to ask for due to some reason a subsequent application cannot be said to be barred. 


Thus where in a suit by the first mortgagees impleading the puisne mortgagees, the preliminary 
decree.provided that if the puisne mortgagees paid into Court the amount adjudged due to the plaintiffs 
and if the mortgagor made default in making the said payment the puisne mortgagees shall be at liberty 
to apply to the Court to keep the plaintiffs’ mortgage alive and apply for a final decree, but the puisne 
mortgagees applied twice for a final decree without depositing the amount due to the plaintiffs and 
the applications were dismissed, the puisne mortgagecs are not barred from applying for a final 
decree again after paying the amount due to the plaintiffs under the preliminary decrec. 

Appeal against the decree of the District Court of North Arcot at Vellore in 
A. S. No. 447 of 1947, preferred against the decree of the Court of the District 
Munsiff of Vellore in I. A. No. 1613 of 1946 in O. S. No, 357 of 1944. 


S. Thyagaraja Aiyar for Appellants. 
A. K. Sriraman for Respondents. 


The Court delivered the following 

Jupcment.—In Original Suit No. 357 of 1944 on the file of the District Munsiff 
of Vellore a preliminary mortgage decree was passed on 8th November, 1944. The 
suit was by the first mortgagees making the mortgagor the first defendant, and the 
puisne mortgagees, defendants 2 to 5, parties to the action. The preliminary decree 
provided inter alia that if the defendants 2 to 5 paid into Court the amount adjudged 
due to the plaintiffs the first mortgagees and if the first defendant mortgagor made 
default in making the said payment, defendants 2 to 5, shall be at liberty to apply . 
to the Court to keep the plaintiffs’ mortgage alive for their benefit and to apply 
for a final decree in the same manner as the plaintiffs might have done under clause 4 
thereof. Subsequently, a fresh preliminary decree was passed on the 19th March, 
1945 which also provided for an application by defendants 2 to 5 for the passing of a 
final decree after paying into Court the amount due to the plaintiffs. On 27th 
April, 1945, defendants 2 to 5 made an application, I. A. No. 537 of 1945, for the, 
passing of a final decree ; but they did so without paying into Court the amount due 
to the plaintiffs. This application was, however, not pressed and was dismissed 
on 14th September, 1943. They filed another application, I. A. No. 489 of 1946, 
again praying for the passing of a final decree, but again without paying the amount 
due to the plaintiffs. The petition was dismissed on 26th June, 1946, on the ground 
that they were not entitled to a final decree unless and until they paid the amount 
due to the plaintiffs. e Court also observed that they might renew the appli- 
cation if they liked after paying the said amount. Subsequently the defendants 
2 to 5 paid into Court the amount due to the plaintiff and applied by I. A. No. 1613 
of 1946 for the passing of a final decree. The first defendant-mortgagor, opposed 
the application on the ground that in view of the dismissal of the two prior appli- 
cations, namely, I.A. No. 537 of 1945 and I. A. No. 489 of 1946, the present appli- 
cation was not maintainable. Both the Courts below upheld this objection and 
held that the present application was incompetent on account of the dismissal of the 
prior applications. They came to this conclusion on the authority of two decisions 
of this Court, viz:, Subbalakshmi Ammal x. Ramanuja Chettit, and Mummadi Venkatiah 
v. Boganatham Venkatasubbiah®, wherein it was held that when an application for 
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final decree is dismissed even erroneously the party’s remedy is only to appeal 
against that order and if he did not do so, a second application for final decree was 
barred. 


In my opinion the Courts below completely overlooked the essential difference 
between the facts in these two cases and in the present case. In neither of these 
two cases does it appear that the person applying for final decree was not entitled 
to apply on the date of his application. They were cases where it was urged that 
the prior application had been wrongly dismissed. ‘Fhe learned Judges point out 
and if I may say so with great respect I enfirely agree with these decisions which are 
binding on me that if the party considered the order dismissing his application to be 
erroncous his remedy was to appeal against the order, and if he did not do so, a second 
application would be barred. In the present case on the dates on which defendants 
2 to 5 made the two prior applications they were not entitled to ask for the passing 
of a final decree because they had not paid the amount due to the plaintiffs. They 
became entitled to apply for the passing of a final decree only after making the 
payment, and after they had done so, the only application they made was the present 
Plaga The principle of the above decisions would not apply to, the facts 
in this case. - ; 


The second appeal must therefore be allowed and the application made by 
the appellants should be restored to file and a final decree passed by the trial Court. 
The application is accordingly remitted to the Court of the District Munsif of Vel- 
lore. The appellants will have their costs of the second appeal. The court- 
fee paid on the memorandum of appeal will be refunded, 


R.M. — : Appeal allowed. 


'IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice VENKATA- 
RAMA AYYAR. : 
Sri Perla Annapurnamma Garu and another ..  dppellants™ 
a 
The Collector of Vishakapatnaim representing the Provincial Govern- 
ment of Madras .. Respondent. 


Succession Act (XXXIX of 1925), section 332 and Civil Procedure Code (V of 1908), section g2—Suit for 
a scheme in relation to charitable trust—Prior suit for administration not necessary-—Scope, of scheme suit. 

It is not necessary that a suit for administration should precede a suit under section 92, Civil 
Procedure Code, for the framing of a scheme in respect of a trust in whose favour there is a bequest 
in a will. Nor is it necessary that for such a suit there should necessarily be a trustee who could be 
sued as a defendant. If a trust had been created for public purposes of a religious or charitable 
nature under a will, a suit will lie for settling a scheme, where the direction of the Court is deemed 
necessary for the administration of such trust_and the person who is in possession of the property 
would be a proper party to the suit.. The trustees appointed under the scheme will be at liberty 
to take such steps as they are advised to recover what has been declared to be trust property from 
the persons in possession of the estate of the testator. The Court is not concerned in the suits under 
section 92 of the Civil Procedure Code to find out if there is enough Money left in the estate to make 
the several payments and allot the properties as directed in the will. 


Appeal against the decree of the District Court of Visakapatnam dated 11th 
December, 1947, and passed in O. S. Nos. 18, 20 and 19 of 1946. : 


P. ‘Somasundaram for Appellant. 

The Government Pleader (P. Satyanarayana Raju) and V. Balakrishna Evadi 
for Respondents. f : 

The Judgment of the Court was delivered by 


Rajamannar, C.7.—These three appeals arise out of three suits between the 
same parties which were tried together and disposed of by the learned District 
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Judge of Vizagapatnam by a common judgment dated 11th December, 1947. 
The appellant was the defendant in all the three suits ; the respondent, the Collector 
of Vizagapatnam, was the plaintiff. The appellant is the widow of one Perla 
Ramamurthy Chetty, who died on and November, 1918, leaving behind him his 
‘widow, -the appellant, and a daughter, and also his last will and testament dated 
ist November, 1918. In and by this will, he appointed the appellant as the sole 
executrix. In these appeals, we are only concerned with three clauses in the will 
which contain certain charitable bequests. They are as follows : 


“ce 


1. Out of my property Rs. 50,000 worth &f immoveable property, i.e., lands fetching Rs. 2,000 
annually should be allotted to the choultry run by me as an endowment. A proper trust deed should 
be executed by my wife. From the income of these lands, the aforesaid choulfry should be properly 
run as is‘being done by me hereinaftér permanently. The house and Dabara Kotlu should be 
dedicated. to the choultry permanently. . 


2. Out of my property a sum of Rs. 25,000 should be spent for acquiring a site near the railway 

station and a rest house should be built for the travellers. : 

* 3. Out of my property a sum of Rs. 25,000 should be spent for starting a school for industrial 
education or by giving scholarships for encouraging such education.” - 
Though the defendant-appellant entered upon her duties as executrix under the will, 
it is common ground that the bequests of Rs. 50,000, Rs. 25,000 and Rs. 25,000 
to the three charitable objects have not been given, effect to, by payment of the 
moneys or otherwise. The appellant states that she has been ‘properly running 
the choultry, and her counsel has stated before us that the house and Debara Kotlu 
may be declared to be dedicated to the said choultry. 


In O. S. No. 2 of 1944 on the file of the District Judge of Vizagapatam, which 
was a suit filed by one Perla Sattayya Chetty who claimed to be the adopted son 
of the deceased Perla Ramamurthi Chetty against the appellant and certain others 
for an account, of their management of the properties léft by his adoptive father 
during his minority, the learned District Judge referring to the charitable bequests 
above mentioned made certain remarks which were responsible for the institution 
of the present suits. The learned Judge said : ` ; 


“I have purposely reproduced the terms of the will to show that in regard to.one lakh of rupets 
provided for public charities the plaintiff and defendants have been successfully managing to avoid 
giving effect to the terms of the will... .. Therefore a copy of this judgment will be forwarded 
to the District Collector, Vizagapatam with a direction to take action under section 92, Civil 
Procedure Code, in consultation with the Government Pleader who is incidentally the advocate for 
the 1$ defendant and who in his capacity as Government Pleader states at the Bar that this is the 
proper procedure in regard to these unexecuted public charities.” 

The Collector of Vizagapatam thereupon. instituted the three suits out of 
which these appeals arise in the District Court of Vizagapatam under sections 92 
and,93, Civil Procedure Code. O.S. No. 18 of 1946 related to the bequest of Rs.25,000 
for an industrial school, O.S. No. 20 of 1946 related to the bequest of- Rs. 25,000. 
for building a rest house near the railway station and O.S. No. 19 of 1946 related 
to the bequest of Rs. 50,000 for the maintenance of the choultry founded-by the 
testator, - The, three plaints contained similar allegations, namely, that the appel- 
lant who must be deemed. to be a specific trustee for the public trusts and chafi- 
ties under the will did nôt give effect td, or carry out, the same and has thus vio- 
lated the objects of the trust. The prayer in each of the suits was for a decree 
directing ‘the defendant to pay the respective sums of money bequeathed to the 
three charities to the plaintiff, the Collector, or to the trustees appointed as per 
the scheme to be settled by the Court for giving effect to the testator’s diiéctions 
in regard to the utilisation of the amount. The plaintiff also specifically prayed 
for the framing of a scheme for the management of the respective trusts. 


The main plea in defence was that.the suits were not maintainable because 
the administration of the estate had not been completed and therefore there were 
no completed trusts which could justify action under section 92, Civil Procedure 
Code.. ` a 
e The learned District Judge overruled the objections raised by the appellant 
and proceeded to frame a scheme for the administration of the three different 
trusts. In the decrees which he passed in each of the three suits, we find a clause 


“” 
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‘directing the defendant-appellant to pay the md@neys or to allot and to convey 
‘the properties in. accordance with the provisions in. the will relating to the 


respective trusts. The schéme contains provisions for the administration of the 


‘trust including the appointment of three trustees. 


On hehalf.of the defendant-appellant, Mr. Somasundaram, her Jearned counsel, 
‘contended, that the suits ‘were entirely misconceived and that as there were no 
completed trusts in-existence and as there was no allegation pf any breach of trust 
‘on the part of the appellant as a trustee, a suit under section 92, Civil Procedure 
‘Code, was not maintainable. He relied qn section 332 of the Indian Succession 


. Act, in support of his contention that. the trusts had not become complete, because 


the executrix had. not consented to the legacies in favour of the trusts. According 
to him, before a suit under section 92 could be filed, it was necessary that there 
‘should be an administration suit in which, a distribution of the estate among the 
several Jegatees in pursuance of the directions contained in the will was finally 
‘made. He cited to us a decision of a Division Bench of this Court in Nacharamma 
v. Venkatappayyat. ‘That related to a suit brought under section 92, Civil Procedure 
‘Code, in which there was a prayer for the removal of the defendant from the office 
‘of trustee. The defence was that though provision had been made in the will of 
the deceased of which the defendant was the executrix for the constitution of the 
trusts, it turned out on administration that there were not sufficient assets, and 
therefore there was no trust in respect of which a suit under section 92 would lie. 
It was this plea of the defendant that was upheld by the learned Judges of this 
Court. The learned Judges held that though the will of the deceased bequeathed 
a legacy for the constitution of a trust, the proper procedure to enforce the provisions 
of the will was a suit for administration. The suit was therefore held to be mis- 
‘conceived and therefore it was dismissed. In our opinion, the scope of this decision 
is very limited. It can only be authority for this position, namely, that in a suit 
brought under section g2, Civil Procedure Code, the defendant who happened to be 
the executrix under a will cannot be made to give effect to the provisions of the 
will of which she is the executrix. We do not think that this decision should be 
treated as authority for the wider proposition that it is always necessary that a suit 
for administration should precede a suit under section 92, Civil Procedure Code, 
say, for the framing of a scheme in respect of.a trust in whose favour there is a bequest 
in a will. This position is made clear in a later decision of a Division Bench in 
Venkatanarasimha Rao v. Subba Rao?. In.that case, the testator provided that a 
sum of Rs. 400 should be spent every year out of his estate for the spread of the 
Sanskrit language or for the spread of the Hidu religion or for both. The said 
amount was charged on the estate, and the executors were enjoined to have the 
‘charitable objects carried into effect as the then existing trustees of Rajahmundry 
Hindu Samaj may deem fit. The executors appointed under the will declined 
office. The testator’s widow adopted a son who took possession of the estate left 
by the deceased testator. The trustees of the Hindu Samaj having obtained 
‘sanction of the Advocate-General instituted a suit under section 92, Civil Procedure 
‘Code, against the adopted son praying that the Court may frame a scheme for 
the administration of the trust and for appointment of trustees and for other ancillary 
weliefs. Various pleas were raised by the defendant, but we are concerned with the 
plea that the suit was premature and not therefore maintainable, because the 
‘trust had not been completed. The learned Judges, Spencer and Devadoss, JJ., 
overruled this plea. It was held that it was not necessary that for every suit under 
section 92, Civil Procedure Code, there must necessarily be a trustee who could be 
sued as a defendant and that if a trust had been created for public purposes of a 
charitable or religious nature under a will, a suit would lie for settling a scheme 
where the direction of the Court is deemed necessary for the administration of such 
trust and the person who is in possession of the property would be a proper party to 
the suit. Devadoss, J., dealt with the decision in Macharamma v. Venkatappayya* 
discussed by us earlier in this judgment, and refused to accept the contention that 
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the decision therein supported 4 wide proposition that an administration suit was. 
necessary before the trust could be the subject of a suit under section 92. The 
learned Judge however, went on to observe-.as follows’: 


* If the circumstances are such that the intervention of the Court is deemed necessary for the 
purpose of framing a scheme for any trust which is proved to exist, the Court has jurisdiction to frame 
ascheme. No doubt the defendant in this suit could not be made to pay amounts due or to surrender 
the property, if any, belonging to the trust, he being a stranger to the trust. On the framing of a 
scheme and on the appointment of trustees, he should be proceeded against by the trustees for-such 
reliefs as they may deem fit. In this sense, no doubt, the suit against the defendant is unsustainable, 
but the suit is perfectly competent for the purpose of enabling the Court to frame a scheme in respect 
of the charitable bequest contained in the will, provided the bequest fulfils other conditions.” 


.. These observations are apposite to the present case. Mr. Somasundaram, - 
learned counsel for the appellant, conceded that the bequests are not invalid on 
any ground. They are certainly for public and charitable purposes. It is obvious 
from the circumstances already narrated that the intervention of the Court is neces- 
sary for the purpose of framing a scheme for the administration of the trusts con- 
templated by the testator. There can therefore be no legal objection whatever 
to the framing of the scheme as such. We have perused the scheme framed by 
the learned District Judge covering the three trusts mentioned in the will, and we 
are in general agreement with the provisions contained therein. 


What the learned District Judge did after framing the scheme was to direct 
the defendant-appellant in O. S. No. 18 of 1946, to pay to the trustees appointed 
under the scheme a sum of Rs. 25,000 togethr with subsequent interest at 6 per cent. 
per annum till the date of payment and in O. S. No. 20 of 1946 to pay a similar 
sum of Rs. 25,000 with subsequent interest at 6 per cent. per annum and in O, S. 
No. 19 of 1946, to allot and convey to the trustees appointed under the scheme 
immovable properties of the value of Rs. 50,000 and yielding a net annual income 
of Rs, 7,000 from out of the properties which were set out in the plaint Schedule A 
or from the other immovable properties of the late Ramamurthy Chettigaru and 
also the house and Dabara Kotlu described in the plaint Schedule B. From what 
we have said above, it follows that these clauses in the decrees should be deleted., 
except that part of the clause in O.S.No. 19 of 1946 which provides for the con- 
veyance of the house and Dabara Kotlu described in the plaint Schedule B, there- 
in, to the trustees appointed under the scheme. Indeed, the learned counsel for 
the appellant has no objection to the decree in this respect being affirmed. We may 
add by way of abundant caution that the mention of the trust properties in clause 
2 of the scheme shall not be taken to imply an obligation on the part of defendant- 
appellant to pay the sums of money or to allot the properties of the value mentioned 
therein. The trustees who will be appointed under the scheme will be at liberty 
to take such steps as they are advised to recover what has been declared to be the 
trust property from the persons in possession of the estate of the late Ramamurthi 
including the defendant-appellant, the executrix. We are not concerned in this. 
suit under section 92 to find out if there is enough money left in the estate to make- 
the several payments and allot the properties as directed in the will. In these 
suits under section 92, all that we can do is to frame schemes for the administra- 
tion of what undoubtedly are public charitable trusts. 

We wish to make only one amendment in the scheme. Clause 6 of the scheme 
provides as follows :— 

“ The trustees shall elect one among themselves as Chairman of the Commitiee.” 

For this clause, the-following clause will be substituted :— 

“ The Chairman of the Municipal Council, Vizagapatam, for the time being, shall be the Cham- 
man of the Committee.” j i 
We have made this alteration in the interests of the harmonious working of the 
committee of trustees, as election is likely to lead to disputes among: the trustées. 

In the result, the three appeals are allowed to thé extent and in the manner 
indicated above, and are dismissed otherwise. Costs of both parties will come 
out of the estate of the deceased testator (advocate’s fee in all the three appeals. 
Ke (600): Con oe aes : te eae 
j V.P.S. = Appeals allowed in part. 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice GovinpA MENON anD Mr. Justice BASHEER 


a AHMED SAYEED. 
S. J. Bashyam Achari .. Appellant” 
v. 
G. ,Pàrthasarathi j .. Respondent. 


Civil Procedure Code (V of 1908), Order 9, rule 13 and Article 164, Limitation Act (IX of 1908)—Due 
seroicee—Meaning of. . 

Due service within the meaning of Order 9, rule 13, Civil Procedure Code, is not service which 
is technically and formally correct as basis for proceeding ex parte but service which has been effective 
and which has achieved the object of service by bringing the claim against him to the knowledge of the 
defendant or respondent. i 

Gyanammal v. Abdul Hussain Sahib, (1931) 61 M.L. J. 920 and Muhaidin Kader Meera Sahib v. Laksh- 
manan Chettiar, (1931) 61 M.L.J. 931, followed. 

Shariba Beebi v. Abdul Salam, (1927) 55 M.L.J. 565, doubted. 


Narasimha Chettiar v. Balakrishna Chetty, (1926) 52 M.L.J. 512, referred. ‘ 


Appeal against the order of the Court of the Subordinate Judge of Coimbatore, 
dated 7th July, 1949 and made in I. A. No. 196 of 1949, in O. S. No. 11 of 1946. 

D. A. Krishna Variar for Appellant. 

` Respondent not represented. 

The Judgment of the Court was delivered by . 

Govinda Menon, 7.—This appeal has to be allowed and ex parte decree set 
aside. What happened was that the third defendant, who is the appellant before us 
was said to have been served by substituted service and the learned Judge, therefore, 
held that that was sufficient service of notice on him. Thereafter the suit was 
decreed ex parte. An application by the third defendant to set aside the decree 
was dismissed by the successor of the learned Judge following the decisions of 
this Court in Shariba Beebi v. Abdul Salam, to the effect that if substituted service 
is effected under rule 20, Order 5, such service is effectual as if it has been made 
on the defendant personally and therefore such service must be deemed to be effec- 
tive service within the meaning of the expression in Article 164 of the Limitation 
Act. In that case the learned Judge referred to earlier decisions in Doraiswami Ayyar 
v. Balasundaram Atyar® and Narasimha Chettiar v. Balakrishna Cheity?. But the trend 
of decisions subsequent to this is exemplified in Gyanammal v. Abdul Hussain Sahib* 
and Muhaidin Kader Meera Sahib v. Lakshmanan Chettiar®, which are to the contrary 
effect. In the earlier case, Reilly and Anantakrishna Ayyar, JJ., have held that 
the substituted service cannot always be deemed to be due service within the meaning 
of Article 164 of the Limitation Act or rule 13 of Order 9 of the Civil Procedure 
Code. Due service within the meaning of those sections is not service which is 
technically and formally correct as basis for proceeding ex parte but service which 
has been effective and which has achieved the object of service by bringing the 
claim against him to the knowledge of the defendant or respondent. To the same 
effect is the decision in Muhaidin Kader Meera Sahib v. Lakshmanan Chettiar’. 


We have, therefore, to see whether on the facts of this case, the third defendant 
had known about the filing of the suit and the existence of the proceeding against 
him in the Coimbatore sub-Court. -The first notice was taken to him on the 
19th February, 1946, at Bombay where he was employed in the Government Medical 
Stores in Byculla. The return of the, bailiff was that when notice was taken to the 
third .defendant at 11-15: A.M., he was not found. On enquiry with the Superin- 
tendent, of the Medical Stores, the bailiff came to know that the third defendant 
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was transferred to Raichur in the Government Medical Stores. Hence the summons 
was returned. . ` 


Even though this faci must have been brought to the notice of the Court which 
issued: the summons, and thereby to the plaintiff, a further notice was taken to 
the third defendant to the same address. How the plaintiff could have taken a 
notiçe to the same address when the return was that he had been transferred from 
the Government Medical Stores, Byculla, passes one’s comprehension. We do not 
find any.endorsement on this summons. Thereafter the plaintiff filed an appli- 
cation for issuing substituted service an@ the affidavit in support of that application 
is really very vague and contains allegations which on the face of it cannot be said 
to be true! What he states is: ` i 

“Though several summonses were issued in this suit to the defendants x to 3 through Court 
and by post, the said defendant could not be served in person.” ` 


Though the defendants 1 to 3 in the suit are residing in their native village, they go 
‘outside very often. It is plain that the third defendant did not live permanently 
in his native village, but was employed in Government Medical Stores in various 
parts of the country, On this affidavit the Subordinate Judge ordered substituted 
service and by publication in one issue of The Hindu of 16th October, 1946. 
A further affidavit dated 17th September, 1946, by the plaintiff is to the effect, 
that the third defendant was not a cashier in the Medical Stores at Bombay and 
.also that he never joined the Military Service. This, also on the face of it is false. 
In these circumstances we cannot take the substituted service by the publication 
in the one‘issue of The Hindu as proper service. So the third defendant did not 
know about the filing of the suit, nor was notice served on him as contemplated 
under Article 164 of the Limitation Act. He had therefore sufficient cause for 
not appearing when the suit was taken up for hearing. ‘The ex parte order is set- 
aside and the suit will be remanded to the lower Court to be tried on the merits. 
The appellant will have his costs from the plaintiff-respondent. 


R.M. — Appeal allowed, Case remanded. 
IN THE HIGH COURT OF JOUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Mack, AND MR. JUSTICE KRIsHNASWAMI NAYUDU. 


‘G. A. Galiakotwala & Co., Ltd., represented by its Power 
Agent and Manager Kalidas D. Desai .. Appellants* (Pliffs.) 


dv. 
K. R. L. Narasimhan & Brother by Managing Partner 
K. R. L. Narasimhan .. Respondents (Defis). 


Contract—Breach of—The Madras Tapioca Movement Control Order—Export only on permits—Appli- 
ation for permit withdrawn by defendants—Suit for breach of contract—Plea of frustration—Net available. 


In a case where a defence of frustration is raised what the Court has to consider is not whether 
one party or the other has done anything from which responsibility for any breach of contract could 
be ascertained but to see whether ‘the circumstances pleaded did exist which could reasonably be 
-considered as sufficient to hold that the parties are absolved from their obligations under the contract. 
The Madras Tapioca Movement Control Order which prohibits export of starch outside the district 
-or -province except on permits does not contain an absolute or complete prohibition, but a qualified 
-one, the qualification being that a permit is necessary before an export could be made. Where the 
defendants (sellers) had not only applied for an export permit but were endeavoring to secure the 
:same by renewing the application but ultimately withdrew the application wuthout allowing it to be 
.disposed of either in favour of granting the permit or otherwise it cannot be said there is a refusal'of 
{permit. The absence of a permit to export could reasonably be considered to be the consequence of 
‘the defendants’ withdrawal of their application. The inability to perform the contract is therefore 
«due to their default and it would not be open to them to plead frustration. If they had allowed their 
-application to be disposed of, they would have absolved themselves of all blame because the granting 
‘or otherwise of the export permit rested with an outside agency over- whom none of the parties have 
‘any control. ‘ K 


Case-law reviewed. 
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Appeal against the decree of the Court of the Subordinate Judge of Salem, 
dated 31st March, 1948 and passed in O.S. No. 125 of 1946. 


S. Ramachandra. Aiyar for Appellants. 
EM. Venkatavaradachariar for Respondents., 
The Judgment of the Court was delivered by 


Krishnaswami Nayudu, F.—This appeal arises out of a suit for damges for breach 
of contract. The plaintiffs, who are the appellants are merchants carrying on business. 
at Coimbatore, the defendants being nflerchants of Salem and manufacturers 
of tapioca starch. The plaintiffs’ case is that in January and February, 1946, the 
defendants entered into three contracts for the supply of 35 tons, 50 tons and 100 tons 
of ‘tapioca starch to the plaintiffs at Rs. 15-8-0 per cwt. F. O. R. Sankaridrug, 
Sankaridrug being in Salem District, and as against the said three contracts the 
defendants received from the plaintiffs a sum of Rs. 10,000 on 21st February, 1946.. 
The sale and purchase of tapioca were subject to the Starch Control Orde: of 1945 
and licence was nec:ssary for selling the commodity. Since under the contract 
the goods were to be despatched outside the district to Ahmedabad, Indore, Bombay 
and other places in addition to a licence under the Starch Control Order an export 
permit from the Collector of the District was necessary under the Madras Tapioca’ 
(Movement Control) Order. The plaintiffs state that the necessary export permits 
from the authorities were applied for by the defendants on account of the plaintiff 
and’ that such permits were received in May, 1946, but the defendants got them 
wrongfully cancelled with the evil intention of resiling from the contract and with 
a view to sell the goods at a higher rate and that thereby they committed a breach 
of contract. ‘ 


’ The defendants deny that there was any completed enforceable contract and 
state that the plaintiffs considering that the price of tapioca starch was rising, 
agreed to pay a higher rate and eventually went back on thei: promise and there- 
fore the defendants were compelled to cancel the application for export permit on 
17th May, 1946, though if only the plaintiffs were prepared to stand by their promise 
the defendants could have renewed the same even on 17th May, 1945. The defen- 
danis further, contend that there was no breach or cancellation of the ‘contract 
and that the contract became impossible of performance when the transport of 
tapioca was banned. 


The lower Court found that the contracts between the parties were complete 
but that the suit contracts became impossible of performance on the part of the 
defendants for want of export permits and railway facilities in respect of the goods 
agreed to be sold and dismissed the suit. 


In appeal, the finding of the lower Court as to there being completed contracts 
capable of enforcement has not been questioned by the defendants-respondents. 
The question therefore for decision is whether there has been a breach which would 
entitle the plaintiffs to damages. The appellants confined their contentions only 
to the breach committed by the defendants in respect of thg supply of 35 tons under 
the first order and 25 tons under the second order, as it, was in repect of these alone 
that the licences from the Textile Commissioner were granted ; and in view of there 
being no licence for the remaining goods, the appellants could not press their appeal. 
The contracts in this case are concluded by correspondence. The correspondence 
with regard to the first contract started from the 15th January and ended on goth 
january, 1946. The second contract is dated 25th January, 1946. On 15th 
uary, 1946, by Exhibit A-1 the defendants write to the plaintiffs referring to their 
previous personal conversation and confirming acceptance to supply two wagon 
loads at Rs. 15-8-0 per cwt. F.O.R. Sarikaridrug R. S. and asking for the order 
form to be sent to them to enable-them to get the licence from the Textile Commis- 
sioner, Bombay and permit for export from the Collector. of the district. There 
has been further correspondence with reference to the first contract relating to the | 
price, the plaintiffs insisting on Rs. 15-4-0 the.defendants having already. quoted 
Rs. 15-8-0 and maintaining it. The price appears to have been settled finally on 
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goth January, 1946, by Ex. A-33 where by the first contract was concluded. 
In the meanwhile on 22nd January, 1946, the Collector of Salem promulgated the 
following order (Ex. B-4) : i ee 

“ As the Commissioner of Civil Supplies has asked the issue of permits to export tapioca and its 
products outside the province or district to be suspended no permit will be issued from this office 
now ”. ‘ 

In pursuance of Ex. A-1 the defendants applied both to the Textile Commis- 
sioner, Bombay, and to the Collector of the District for the licence and the export 
permit respectively and while the licencedrom the Textile Commissioner was granted, 
the defendants did not receive the export permit. The defendants were making 
strenuous attempts to secure the export permit reminding the authorities of the 
considerable loss that they would be put to by reason, of the delay in granting export 
permits as is seen from Ex. B-16, dated 27th February, 1946. ; : 


On. gth March, 1946, the Collector of-Salem issued another order (Exhibit B-6) 
which announced that permits would be issued to-export tapioca chips and. flour 
‘or starch to places outside the district or province up to the quantities- possessed 
by the: merchants on 12th February, 1946, and merchants were asked to submit 
applications to-the Salem Collector’s Office with full particulars regarding the names 
‘of the consignees. It was also stated that permits would be issued after they’ were 
got verified and that no stocks that were produced subsequent to 12th February, 
1946, would be permitted to be exported under the circumstances. A copy of this 
order was sent to the defendants -by the Collector of Salem. From Ex. A-38, a 
letter written by the defendants to the plaintiffs on 12th March, 1946, it is seen that 
the defendants applied, as soon as they received the Salem Collector’s let(r (Ex. 
B-6) for six permits for export of 72 tons. Subsequent to that the plaintiffs’ repre- 
sentative and the ‘defendants appear to have met and there was a request on the 
part of the defendants for varying the price at which they agieed to supply under 
the contracts, they having asked for higher rates. But it does not appear that the 
plaintiffs had agreed to an increase of rate. There is no doubt that the market 
prices of tapioca starch were increasing after the date of the contracts in January. 
The order of suspension. of the issue of export permits. promulgated on 22nd 
January, 1946 (Ex. B-4) was modified by the subsequent order, Ex. B-6, 
whereby the Collectors were instructed to grant permits for such of the stocks.as. 
were held by the merchants upto 12th February, 1946. It is clear that the defen- 
dants had more than 60 tons of tapioca starch powder in stock on rath February, 
1946, as would be evident from their letter Ex. A-17, dated 23rd.February, 1946, 
to the plaintiffs. Subsequent to the release order Ex. B-6 there appears to have 
been an enquiry held by the revenue officials as to the stock held by the merchants 
prior to r2th February, 1946 and the defendants’ stock also had been verified by 
the Revenue Divisional Officer the stock of the defendants, being at Sankari, Salem, 
as is seen from the letter of the defendants to plaintiffs dated 18th April, 1946, 
Ex, A-40. The learned Subordinate Judge is therefore correct in observing that 
there was a reasonable chance of the defendants obtaining the necessary permit 
from the Collector of Sglem in respect of at least 35 tons of tapioca starch, which 
according to the defendants, was part of the stock which they had on hand on 12th 
February, 1946, for the purpose of delivering it in fulfilment of the first contract. 
But, there is no evidence, as observed by the learned Subordinate Judge, that the 
defendants had sufficient stock on hand on r2th February, 1946, to enable them to 
satisfy the Collector of Salem that they could fulfil also their obligation to deliver 
25 tons of tapioca starch under the second contract, though the defendants had 
already the licence in respect of the Textile Commissioner, Bombay, who was the 
Starch Controller. The position, therefore, was that there was no ban on the grant 
of permit to the extent of 35 tons possessed by the defendants, as they had admittedly 
more than 60 tons of powder on that date, the remaining being apparently set 
against the contracts to other individuals and there was no prohibition, against the 

. Export of 35 tons under the first contract to the places designated by the plaintiffs. 
That is, there was no absolute prohibition of the export of these 35 tons outside the 
district of Salem. iy ; : 


toa 


KA 
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-It has therefore to be ascertained whether it was due to the default on th? part 
of the defendants that this contract to supply 95 tons could not be given effect 
to. It is admitted that on 17th May, 1946, the defendants withdrew the appli- 
‘cation, which they had made for issuing export permits even in respect of the 
35 tons, and the question is, were the defendants justified in so withdrawing the 
application. While the plaintiffs state that in fact permits were issued by the 
‘Collector of Salem, but they were cancelled by the defendants with a view to sell 
the contracted goods at higher rates to third parties,there is no evidence to 
show that the Collector of Salem did in fact issue export permits and the defen- 
dants cancelled the same: but in view of the admission of the defendants, it is 
clear that they themselves withdrew the application with the result that no oppor- 
tunity was given to the authorities for either granting of refusing the permits. ‘The 
plaintiffs sent a telegram on 18th May, 1946 (Ex. A-25) warning the defendants 
that they were trying to cancel the permits with a view to sell the stock at 
higher rates locally and informing them that proceedings would be taken for any 
such action on the part of the defendants. There is also evidence, even on the 
-defendants’ own admission in Ex. A-26, that they had sold the stocks locally by 24th 
May, 1946, and the withdrawal is admitted. by the defendants to have been due to 
‘the plaintiffs not agreeing to the Higher rates demanded by the defendants, as ' 
-evidenced from the pleadings, the correspondence and the evidence of D.W. 1. 
The point is whether the defendants having been’ under an obligation to supply at 
the rate of Rs. 15-8-0 per cwt. were entitled to, insist on higher ‘rates, even though 
the market prices at the time of the performance of the contract rose above the 
contract rate. There can be no question that it was not open to the defendants 
to resile from the contract on the ground of the failure of the plaintiffs to pay 
enhanced rates and that would be sufficient to make the defendants responsible 
for the non-performance of the contract and make them liable in damages in 
respect of the 35 tons under the first contract. 


But it is contended that the contract had become impossible of performance by 
reason of the banning of the transport of tapioca. The Madras Tapioca (Move- 
ment Control) Order required a permit from the Collector of the District for the 
export of the tapioca outside the province. There was therefore no total prohi- 
bition of exports, but exports were made subject to the issue of permits from the 
authorities. That such permits were issued for exporting tapioca outside the 
province is evident from the previous transactions of the defendants. The difficulty, 
however, arose after the 22nd January, 1946, when the granting of these permits 
‘was suspended by an order of the Commissioner of Civil Supplies under Ex. B-4. 
That order made it clear that the suspension was only temporary as it stated that 
the issue of permits was suspended ‘ now’ meaning ‘ then.’ But, even the order 
suspending the grant of permits was modified by Ex. B.-6 and the prohibition 
against the grant of permits was removed in respect of such stock as the merchants 
‘could show that they had prior to rath February, 1946. There was therefore 
nothing preventing the authorities from granting an export permit in respect of 
the 35 tons under the first contract for which the defendamts had already applied 
and which application they withdraw on 17th May, 1946. On that date, there was 
no order of Government which prevented the Collector of Salem from granting 
export permit in respect of these 35 tons. If the defendants had not withdrawn 
the application, there was every likelihood of the permit having been granted. 

But the defendants rely on Ex. B-7, a memo, issued by the Reception Tahsildar, 
Salem, which stated that the merchants or firms dealing in tapioca and its products 
should not export. tapioca and its products outside the district until further orders 
and that tapioca should not also beyconverted into commercial products. Ex. B-7 
also contains a special memo of the Reception Tahsildar dated rst April, Thue. 
which says that it was brought to the Collector’s notice that tapioca merchants 
“were vigorously continuing to produce sago which had no market in Salem district 
and informs the merchants that tapioca should be consumed within the district and 
‘they~should not export tapioca or its products outside the district in any form in 
future. This is relied upon as imposing an absolute ban on the export of any tapioca, 
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outside the district notwithstanding the order of release in respect of the: quantities. 
held prior ‘to rath February, 1946, under Ex. B-6. We are. unable to: hold that 
this memo. of the Reception Tahsildar has the effect of nullifying the order of the: 
Collector.. As is seen from the press note issued by the Madras Civil Supplies 
Department and referred to in Ex. A-23, the difficulties of the merchants who had’ 
manufactured tapioca for the purpose of export, were taken into consideration and’ 
it was for helping .bona fide merchants to export such quantities so they possessed’ 
on reth.February, ‘1946;-that the order mentioned in Ex, B-6, was promulgated, 

The.memo, of the Reception Tahsildar Bx. B-7, was only a warning to the merchants 
not to, continue, manufacutring ' tapioca, as- there was no chance- oF their obtaining 
permits outside the province, which must necessarily have been issued, since in 
spite of the two orders, Exs. B-4 and B-6, the merchants were probably continuing 
to manufacture tapioca -for purposes of export. We have no doubt that Ex..B-7 
has not the effect .of modifying or varying the partial removal of the ban contem- 
plated under Ex. B-6. . It is therefore not.open to the defendants to rely: on Ex. B-7 
for the purpose of showing that the contract had become impossible of performance. 


It is contended on behalf of the defendants that from the nature of the suit 
contract béing an F.O.R. contract it was the duty of the buyer to obtain the permits 
and they having not performed theii part of the contract, the defendants were riot 
bound to supply the goods unless the plaintiffs produced export permits and in 
addition supplied wagons to enable the defendants to load the goods. at the Sankari- 
drug’ railway station. Whatever may be the liability under law, as to either the 
seller or the buyer obtaining the required permit in a contract of this nature, if it 
was an implied or express condition of the contract between the parties that the- 
defendants should obtain the permits, any legal obligation on the part of the plaintiffs,. 
if really'it is ón them to obtain the same, would not excuse the defendants from 
complying with their undertaking to apply’ and obtain the permit. In Ex), A-1;. 
the defendants asked the plaintiffs to send the: order so as to enable the 
defendants to apply for not only the licence from the Textile Commissioner, 
Bombay, but also the export permit, from the Collector, of the District., . There is 
no doubt that under Ex, A-: the defendants have taken upon themselves. the: 
responsibility. of obtaining the necessary permit and in: pursuance of that ‘they had 
applied for the permits and had heen vigorously pursuing their efforts to secure 
them as is seen fiom the correspondence that passed’ between the parties, namely,. 
Exs. A-33 and B-8, where the defendants say that they wrote to the Commissioner of 
Civil Supplies in spite of Ex. B-4 to issue the permit, Ex.. A-394, where the defendants 
say that they have written a D.O., to the Commissioner of Givil Supplies, and 
Ex. B-16 addressed to the Commissioner of Civil Supplies. where the defendants im- 
pressed upon the Commissioner about the Joss caused to-them by the delay in the 
non-issue of permit, and the sulasequent conduct of the defendants in pursuing their 
efforts to secure the permits allowing their stock to be inspected by the Tahsildar 
after Ex. B.-6 and applying for permits for such stock as-they held on 12th February, 
1946. Therefore there can be no doubt that not only did they agree to apply 
pit they did apply and, sincerely and vigorously pursued their efforts to secure the- 
permits realising that it was on their part the obligation to obtain the permits lay. 
It is also evident from their admission that being an F.O.R. contract it was their- 
look out to secure the permits. In the two letters written by them to the plaintiffs, 
Ex. A-20, dated 5th March, 1946, and Ex. A-39, dated 14th March, .1946, they inform-- 
ed the plaintifis that the Tahsildar had verified the stock and that they were awaiting 
the permits soon, but requested the co-operation and assistance of the plaintiffs. 
even though the terms were F. O. R., but that nothing prevented the plaintiffs 
helping the defendants in the interests of their own business: and co-operating with. 
them. Under the terms of the contract, it is abundantly clear that the parties: 
understood that being on F; O. R. contract, it was the sellers’ concern to apply, 
for and obtain permits, and that in any event, under, the- terms of the'contract,. 
it was the sellers-defendants that had to: apply for the permiis.and obtain the same.. 
The obligation being theirs, the defendants were not. justified i in, withdrawing the; 
application for issue, of permit and disabling themselves from.: getting a permit, 
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while it was their duty to use all reasonable diligence in securing the same. Further,. 
in the very nature of the contract and the facts and circumstances of this case, 
of the two parties, the defendants alone were in a position to apply for the export 
permits, and even if the contractual obligation be otherwise, which, however, is 
not the case, it is the defendants that could alone apply for permit. By reason 
of the order removing the suspension of the issue of permit to the extent of the stock 
of goods held by the merchants up to 12th February, 1946, the defendants alone, 
who were in possession of the stock and who agreed to sell could satisfy the authorities. 
that any portion of the stock they had were manufactured and held by them prior 
to rath February, 1946. In the peculiar circumstances of this case and the require-- 
ments of the order under Ex. B-6, the defendants only could make the application 
for permits and, realising the situation in which they were placed, they rightly 
applied for the permits and allowed the stock to be inspected and verified by the 
revenue officials. In this case, therefore, we have no hesitation in holding that the: 
duty. of applying for the permits at any rate in respect of the 35 tons, with which 
only we are concerned, was undoubtedly on the defendants. 


The learned Subordinate Judge, however, held that in the suit contract, it is. 
for the buyer to get the licence. This conclusion was based mainly on the decision 
in H. O. Brandt & Go., v. Morris @ Go.1 In that case, the plaintiffs who carried 
‘on business in Manchester, gave to the defendants, who were chemical manufacturers, 
in Manchester, a bought note dated grd September, 1914, which was addressed 
to the defendants. The note stated “ we have this day bought from you 60 tons of 
pure aniline oil ” and it was signed “ H.O., Brandt & Co.” There was evidence 
that during war-time the destination of goods intended for export must be made: 
known. The defendants having failed to deliver the oil, the plaintiffs sued for 
non-delivery. The suit contract was held to be one for monthly deliveries over five 
months “ F. O. B. Manchester,” since after the contract was made the export of 
aniline oil was prohibited by an Order in Council, and this prohibition was in exis- 
tence during the greater part of the five months, but licence to export were being 
granted in certain cases. It was held that the obligation of applying for a licence 
lay upon the buyers and not upon the sellers. Scrutton, L.J., in distinguishing 
the earlier decision of that Court in Anglo-Russian Merchant Trade and John Batt 
& Co., (London), In re?, where the contract was a C. I. F. contract observed : | 

“ In this case it becomes necessary to go further and to decide whether in this F.O.B. contract 
the obligation to obtain a licence, in case there should after the making of the contract be a prohi- 
bition against export, lies upon the sellers or the buyers. In my opinion, it lies upon the buyers, 
The buyers must provide an effective ship, that is to say, a ship which can legally carry the goods. 
When the buyers have done that the sellers have to put the goods on board the ship. If that is so, the 
obiaining of a licence to export is the buyer’s concern. It is their concern to have the ship sent out 
of the country after the goods have been put on board, and the fact that under section 8 of the Custonis 
and Inland Revenue Act, 1879, as amended by section 1 of the Customs (Exportation Prohibition) 
Act, 1914, a prohibition against export includes a prohibition against bringing the goods on to any 
quay or other place to be shipped for exportation does not cast the duty of obtaining the licence on 
the sellers, Bringing the goods on to the quay is merely subsidiary to the export which is the gist of 
the licence. In my view, therefore, in a contract of this lkind it is for the buyer to get the licence ”. 


The lower Court adopted the reasoning in this decision and purported to apply 
it to the present case by placing the duty to arrange for the wagons upon the plaintiffs 
and. stated that in the absence of the railway wagons, it was not possible for the 
defendants to deliver the goods at the railway station and that the railway wagons 
could not be had unless the railway authorities were shown the Collector’s export 
permit. We are unable to see how the question of the availability of the wagons 
or otherwise arises in the present case, since nowhere in the correspondence is there 
any indication that the defendants were prevented from carrying out their part 
of the contract by reason of the non-availability of the railway wagons. The lower 
Court failed to not: that, in the decision cited above, there was no prohibition on 
the date of the contract, and the buyer therefore could not have been expected to 
arzange for a licence as it could not have formed part of the bargain. In an F. O. B.. 
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contract, unlike in an F. O. R. contract a'ship has to be found before the goods: could 
be exported whereas in an F.O. R. contract the railway authorities gener: ally’ ‘receive 
the goods for destpatch as and when wagons are available ; but it cannot bé ae 
down as an absolute: pioposition of law that in all cases, whether in an F. O. Bio 

F. O. R: contract, where ¢ither’ the slips or the wagons are required, it is the ‘duty 
of. the buyer.to secure export’ permits where a prohibition exists against ' export 
vithoutia licence.’ As to whose is.the duty will mainly. depend upon the terms and 
‘the nature ‘of the contract as also whether the prohibition was in force on the date 
“of the contract or supervened subsequenély ‘and other facts’and ciicumstances of 
each case. : We consider that in-Anglo-Russtan Merchant Traders and John Batt &.Co., 
(London), In re, 1, the facts are more analogous to the instant case. In that case by à 
contract made in London, the appellants sold to the respondents, both parties being 
resident in England 50 tons of aluminium to be shipped by steamer to Vladivostok 
at a price including cost and freight ; payment to be by cath against documents in 
London. i At the date ofthe contract’ there wa’, to the knowledge cf both parties, 
a prohibition’ against the éxport of aluminium from England except on licencé 
granted by the British Government. , The question. that arose for decision in that 
case. was what was the obligation of; the sellers under the contract ? V eount 
Reading, C.J., observed : e 


» “Tt is ‘admitted by both parties that some 'obligátion must be implied in the contract. In my 
opinion; the implied obligation is no higher than that the sellers shalluse their best endeavours to obtain 
-a permit. - That is a term which is necessary to give to the contract such business efficacy as both 
“parties must have intended, when they entered-into the contract that it should have; within the’ prin- 
-ciple laid down by Bowen, L. J. in the Moorcock®. ‘That statement of the principle has not been affected 
vby any subsequent casec, and-it has always been: seeped as correct. ‘The difficulty lies in the: appli- 
‘gation of the principle to the particular case.’ 


‘It was further held that there was no alot ETAN on the part of the sellers 
‘to obtain a licence, since a shipment contrary to the prohibition would be illegal, 
.and an absolute obligation to ship could not be enforced. It was further found in. 
-that case that though a party to a contract may warrant that he will obtain a licence, 
:no such’ term can be implied on the facts of that case. Viscount Reading, CJ, 
“SAYS : oo “i 


te 


“ The reasonable view of the contract, in my opinion, having regard to the statement in the 
Moorcock? is that the sellers sold subject to their being able to ship under a licence and that they implie- 
-dly undertook to use their best endeavours to obtain a licence. The umpire has found that they uséd 

-their best endeavours, the failure to ship being due to their inability to obtain a licence, and therefore 
‘there has been no breach of contract.’ 


-As in'the case in Anglo-Russian Merchant Traders and John Batt G Co. » (London), In ret, 
n the present case, there was a prohibition at the time when the parties entered into 
:the contract and it can reasonably be held that the sellers agreed to sell subject to 
being able to export the goods to the destinations mentioned in the contract which 
«implied an obligation on their part to apply for and obtain the necessary licence. 
If the defendants had used their best endeavours and did whatever was reasonably: 
required and if eventually they did not succeed in securing the licence, it must be' 
held that the defendants had performed their part of the obligation as regards the 
‘export permits. It is clear that the defendants in this case had not only applied: 
for export permit, but had been sincerely endeavouring their utmost to secure the- 
‘same, and if they had not withdrawn. their application, which they did in May, 
1946, but allowed the application to be disposed of either in favour, of the granting 
of the permit or otherwise, they would have absolved themselves from any blame ' 
“in the export permit not being granted, because the granting or otherwise of the 
„export permit rested with an outside agency over whom none of the parties have 
any control. ae a 
It was further argued that the application for export permit was made soon’ 


after the contiact and the defendants had waited for a considerably long time: al 
.May, 1946, and they were not bound to wait indefinitely and keep the’ contract: 


1. L.R. (1917) 2 K.B.D. 679. a. (1889) L.R. 14 P.D. 64 at 68. 
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‘open and as businessmen they could be expected to ‘wait only for a reasonable 
time. We entirely agree that in commercial contracts, where the contract becomes 
impossible of performance by reason of a state of war or by an act of the executive 
Government, or the contract which would otherwise be, expected to be ordinarily 
performed, is delayed by reason of certain regulations imposed by the Government 
making the performance of such dependent upon the grant of licence or permit, 
the parties need not wait for an indefinite period in the hope of the relaxing of the 
control orders or the granting of licence and permit. In Andrew Millar @ Co., 
„Limited v. Taylor & Co.,+ where the plaintiffs contracted to supply the defendants 
with confectionery for export and after the contract, war against Germany was 
‘declared and the exportation of confectionery was forbidden and the plaintiffs 
repudiated the contract and brought an action for the value of the goods sold and 
delivered. by them to the defendants and the defendants counter-claimed for breach 
of contract, it was held that that was not a case of trading with the enemy, and the 
contracts had not been annulled but suspended and the plaintiffs should have 
waited a reasonable time before repudiating’ the contract, and the defendants were 
entitled to recover on their counter-claim. Warrington, L.J., observes : 

. “Now, as I have already said, the particular contract which we have to consider is one which 
was to be performed within a reasonable time. Has the act of State in fact rendered the contract 
impossible of performance within a reasonable time? It plainly has not: it expired on August 20, 
before the time had arrived within which, even according to the ordinary practice in peace time, the 
-contract would have been- performed, and there is nothing to indicate that it would have been impossi- 
ble to perform this contract after the removal of the prohibition on August 20. The plaintiffs—the 
defendant in the counter-claim, the plaintiffs in the action—have chosen to run the risk that of course 
they were entitled to do, and if the, prohibition had lasted so long that the contract in fact turned 
out to be impossible of performance then they would have been right. Having taken the course of not 
waiting the reasonable time before they chose to treat the contract as at an end, they had to take 
the consequences of it having turned out, asit in fact has turned out, that the contract was capable 
of performance ”. 

Tn that case, it was further held that the proclamation did not dissolve the contract, 
‘but only suspended it for a reasonable time. 


In the present case there was no suspension of the grant of permits until 22nd 
January, 1946, by Ex. B-4, and the suspension only lasted at any rate in so far as 
the goods covered by the first contract was concerned, till the date of Ex. B-6, 
that is gth March, 1946. The suspension was removed by that order and after 
Ex. B-6, the defendants made a fresh application and continued to endeavour 
to secure the permit and suddenly they decided to withdraw the application which, 
if they had not done, might have resulted in the grant of permit. The question 
therefore of whether they had already waited æ reasonable time does not arise for 
consideration in this case, as the ground on which they withdrew the application 
is that the plaintiffs did not agree to higher rates. _ 


As regards the defence of the impossibility of performance, or strictly speaking 
the defence of discharge by frustration, it may be necessary to consider whether 
that defence would be open on the facts of this case and in view of the conduct of 
the defendants in withdrawing their application for permit. The doctrine of 
frustration is not a rule of positive or substantive law, But a rule whihc is made 
applicable to interpretation of contracts to find out whether the contract has become 
frustrated, that is, has either become impossible of performance, or though possible 
-of performance, has become useless and ineffective. The result is the parties to the 
contract ane discharged from their obligations under the contract. This common 
law principle of frustration has received statutory recognition by its incorporation 
in the Indian Contract Act in section 56, which is as follows : 

'“ An agreement to do an act impossible in itself is void. A contract to do an act which, after the 


contract is made, becomes impossible or by reason of some event which the promissor could not prevent, 
unlawful becomes void when the act becomes impossible or unlawful”. 


In Pollock on Contracts, 13th edition, by P. H. Winfield, the principle is stated as 
follows, at p. 232: 





1. L.R. (1916) 1 K.B.D. 402. 
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“ After the formation, of a contract, a certain sets of circumstances arise which, owing to the fault 
of neither: party, render fulfilment of the contract by one or both of the parties impossible in any, Sense 
or mode contemplated by them. Thesc sets of circumstances have been more or less defined’ by. the 
courts and are held by them to release both partics from any further obligation to fulfil the ‘coniraet™. 





If the. doctrine of frustration applies to a particular. case, there could not be any 
breach, of contract. . The discharge of a contract by frustration is not the result 
of an act or volition of, party to it nor the carrying out of a condition, expréss or 
implied, in a contract, but the presence of already.existent or supervening of certain 
set of circumstances, “which excused the performance of the contract and: discharges 
the same. It amounts.to an automatic dissolution of the contract not dependent 
upon.the attitude of the parties to the contract. In.a case, where a defence of 
frustration is raised, what the.Court has to consider is not whether one party or the 
other has, done anything from which responsibility for any breach of contract could 
be ascertained, but to see whether.the, circumstances pleaded did exist which could 
reasonably be considered, as sufficient to hold that the parties are absolved from their. 
obligations under the contract. : : tee & 


The’ doctrine of frustration has assumed importance in commercial contracts 
due- to the introduction of control orders -by executive authorities for the purpose- 
of defence of the realm, especially during the war. ‘Where there is ‘absolute prohi+ 
bition as to sale, the fact that there is such, a legislation is sufficient to make the 
defence of frustration complete. ‘But where, as in this case, an enactment of the- 
naturę of the Madras. Tapioca (Movement Control) Order is in force, which: 
prohibits exports of starch outside ‘the district or province except-on permits: thé: 
prohibition i is not absolute and complete, but qualified, the qualification being: that 
a permit.will be necessary before such an export could be made. In such a case; 
it has -to be examined whether the party, on whom the obligation’ rested to apply 
for and obtain the permit, has discharged his obligation. It will not be open in 
such a.case for a party, whose duty it is to apply for permit, to refusé to apply-for- 
permit, or to withdraw the application, as in the present case, and then plead.that 
the contract has become discharged by reason of the prohibition against export 
relying upon the control order. There was no refusal of permit in the present case, 
but no opportunity was given to the authorities to grant a permit in view of the; 
defendants’ conduct in withdrawing the application. The absence of a permit to. 
export in this case, could reasonably be considered to be the consequence, of thë- 
defendants’ withdrawal of the application. The defendants’ inability to ‘perform 
the contract ther efore is due to their own default and it would not be open for them, 
to plead frustration. 


In Maritime National Fish, Lid. v. Ocean Trawlers Ltd.,1 Lord Wright, in deli-- 
vering the judgment of the Board, observes that “ the essence of ‘ frustration” is 
that it should be due to the act or election of the party ’ and quotes a passage from. 
ney speech of Lord Sumner in Bank Line, Lid. v. Arthur Chapel © Go.,* which is as. 
oHows : 


- 6 


. . I think it is now well settled that the principle of frustration of an ae 
assumes that the frustration ariges without blame or fault on either side. Reliance cannot be placed. 
ona self-induced frustration ; indeed, such conduct might give the other party the option to treat 
the contract as repudiated.” 

The. frustration, which is Wede in this case, if any is caused by the default of the- 
defendants in not allowing the application for permit to be disposed of by the autho-. 
rities and keeping open’an opportunity of securing the permit. There is also. eyi- 
dence in this case to show that permits have been granted in certain cases and it has. 

not been shown that the export permit for the first contract would not at all events 
“have been’ granted. The reason. for withdrawal of the application is not that, there: 
was no possibility of securing, the permit,.or, that the authorities stopped granting: 

permits even to. the stocks of goods which were stocked prior to, rath February, 1940.4 pi 

þut, itis for the d witenablé’ reason of the failure on the part of the plaintiffs. 
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‘to’ increase the price. We have, therefore, no hesitation in holding that the 
‘responsibility for the breach of the contract is on the part of the defendants ; the 
plaintiffs are entitled to damages for the breach only in so far as the failure to 
‘supply the 35 tons of tapioca starch under the first contract. 


zv: As regards the quantum of damages, the contract rate is Rs. 15-8-0 and we 
consider that 17th May, 1946, may reasonably be fixed as the date of the breach, 
‘that is the date on which the defendants committed default in withdrawing their 
application for the export permit. The evidence as to the market rate prevailing 
-on or about 17th May, 1946, consists of that of P.W. 1 and of the defendants’ partner, 
who is examined as D. W. 1, P. W. 1, an independent merchant of Madras, says 
that on goth May, 1946, he bought tapioca flour at Rs. 39-8-0 per bag of 14 cwt., 
the rate working out at Rs, 26 per cwt. This evidence receives support from the 
relative bill and receipt signed by the seller Ex. A-41. Ex. 42 is of July 1946. The 
rate was Rs. 36 per 14 cwt. The other evidence in this case is varying and we are 
-of opinion that the evidence of P.W. 1, is reliable and the rate in Ex. A. 41 can be 
accepted as the market rate for the commodity prevailing on the relevant date. 
It may be mentioned here that Ex. A-41 is a transaction of the goth May, 1946, 
‘of goods despatched from Salem to Madras and P. W. 1 says that the vendor in 
Ex.: A-41 had a permit. This dispels any doubt, if there was any, that in fact the 
authorities were granting export permits for tapioca outside the district and it affords 
further proof of the want of any justification on the part of defendants to with- 
‘draw their application themselves incapable of obtaining the permit to the detri- 
ment of the plaintiffs’ interests. It is pointed out that the rate of Rs. 26 per cwt. 
would also include cart-hire from the manufacturer’s place to the railway station 
and a sum of rupee one per cwt., may reasonably be deducted from the price for 
-cart-hire and the market-price on the date of the breach can safely be fixed at Rs. 25 
per cwt. The difference between the contract rate and the market rate for 35 tons 
is Rs. 6,650 and this amount the plaintiffs are entitled to recover from the defendants. 


_ The plaintiffs paid a sum of Rs. 10,000 on 21st February, 1946, against the suit 
contracts. The plaint includes a claim for recovery of this Rs. 10,000. But the 
‘defendants pleaded in their written statément that the payment of Rs. 10,000 though 
made after the suit contracts and admittedly at the request of the defendants, did not 
really pertain only to the suit contracts, but also for the supply of 50 tons, an order 
for which was given on gand June, 1945, that there was delay on the plaintiffs’ 
‘part for over six months in specifying the place of destination and that therefore the 
‘defendants had incurred loss and they counter-claimed a sum of Rs. 6,000 besides 
their claim to deduct Rs. 2,000 being the price of 65 bags of tapioca supplied against 
the order for 50 tons of the 22nd June, 1945. The plaintiffs in their reply statement 
‘denied any liability for damages as regards the 65 bags, but stated that they were 
prepared to give credit for a sum of Rs. 1,560 which they stated was the price of 
‘65 bags at Rs. 16 per cwt., and would be willing to accept the balance. The 
defendants did not pay the court-fee on the counter-claim as required and they 
‘filed a memo in Court on goth August, 1947, stating that the counter-claims made 
in the written statement for damages and for price need not be enquired into and 
that they were not pressed as defences to the suit and that therefore they were not 
paying any court-fee. There was, therefore, no counter-claim which the Court had 
to‘consider. It is conceded that the defendants did not subsequently even file any 
suit for damages and any claim for damages is now time-barred. But the claim of 
the plaintiffs for refund of Rs. 10,000 after deducting the price of 65 bags should, 
however, be gone into. An issue was raised as to whether the plaintiffs are entitled 
‘to recover the same. The learned Subordinate Judge, however, found in our 
‘opinion erroneously, that the plaintiffs would not be entitled to the said sum in this 
suit, but entitled to a iefund of the same in any settlement of the outstanding 
accounts between the plaintiffs and the defendants. In view of the withdrawal 
of the counter-claim, there is no defence to the plaintiffs’ right to recover back 
the advance and the plaintiffs voluntarily have expressed their readiness to pay 
or the order of 65 bags supplied by the defendants. ‘There has been some divergence 
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as to the rate agreed upon in respect of this contract, the defendants’ partner as- 
D. W. 1, stating that it would be abcut Rs. 25 whereas the plaintiffs’ case is that. 
it was Rs. 16 per bag. P.W. 2, who is the plaintiffs’ manager, admits that the 1945 
contract was for Rs, 20 per cwt., though he would further add that the price was. 
reduced to Rs. 16 per cwt. as the stuff supplied was inferior in quality. There is 
no evidence as to the inferiority of the stuff and the defendants are entitled to the 
contract rate of Rs. 20 per cwt., and the value of 65 bags would be Rs. 1,960. ° The 
plaintiffs are entitled to a refund of Rs. 10,000 deducting Rs. 1,960 that is Rs. 8,040 
and they are entitled to interest on this agnount from date of plaint at 6 per cent.. 
per annum. ` 


The appeal is allowed in part and there will be a decree in favour cf the 
plaintiffs for the sum of Rs. 8,040 and Rs. 6,650, that is, Rs. 14,690, with interest. 
at 6 per cent. per annum from the date of plaint te the date of payment. The plain- 
tiffs and the defendants will pay. and receive proportionate costs here and in the 
Court below. . 

V.P.S. —— Appeal allowed in ‘part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE Govmpa MENoN AND MR. Justice BASHEER: 
AHMED SAYEED. 
Padmanabha Bhatta and cthers .. Appellants* 
i v. s 
H. Ramachandra Rao and others l -~ Respondents. 


Hindu Law—Religious trust—Division of trust properties among two branches of a joint family—Manager 
of one branch made responsible for performance of ceremonies and festivals—Treatment by the branches of-joint 
Jamily of properties as absolute property—Acquisition of ownership by adverse possession—Limitation Act (1X of 
1908), Section 1o—Applicability. 

Two branches of a joint family agreed to keep some properties for the performance of the cere- 
monies and festivals in a temple and divided the rest of them among the branches, with a stipulation 
that since the properties belong to the deity as ‘uttara? property (that is, under the ownership of the 
temple) the branches to whom the same have been allotted should not alienate them at all. Subse- 
quently the branches treated the properties which théy got possession of as their absolute properties. 
without any reference to the temple. On a contention that when some properties alone were retained. 
for the performance of the ceremonies of the temple and the others were divided between the two 
branches and only the manager of one branch was made responsible for the performance of the cere- 
monies, the persons in possession of properties allotted to the other branch must be deemed to have 
acquired ownership by adverse possession and prescription of those properties, 

Held, the word ‘person’ in section 10 of the Limitation Act includes joint family and therefore 
if the properties are impressed with the character of trust, the trustee-family, by becoming sub-divided: 
cannot throw out that character. If, by the arrangement in the family, one person is to discharge 
certain religious duties, that does not mean that the family as such renounced the trusteeship and. 
the other members can claim to be holding trust properties adversely to the trust. By mere'assertion 
it is impossible to prescribe a hostile title against the trust because the assertion must be against a 
person who would be entitled to face the opposition and get rid of that assertion. Since the trustee~ 
ship is vested in the family, the members of the family cannot assert a hostile title against themselves.. 
Hence by the various partitions the branches have not lost or disclaimed the hereditary right of trus- 
teeship and their holding the property must be in their capacity as such trustee and therefore they 
cannot acquire a right by prescription. 

Appeal against the decree of the District Court, South Kanara, in A. S.’ 
No. 27/47 preferred against the.decree of the Court of the Subordinate ‘Judge, 


South Kanara, in O.S. No. 113/44. 
K. Srinivasa Rao for Appellants in S. A. No. 2 of 1949 and’ T. Krishna Rao for- 

Appellant in S. A. No. 47 of 1949. 24 EAL Goes 
M. K. Nambiar and A. Narayana Pai for Respondents in both, A N 
' The Judgment of the Court was delivered by . : l 


o ‘Govinda Menon, J.—These two second appeals arise out of O. S. No: rig of 
3944 on the'file of the Subordinate Judge’s Court of South Kanara. -The appellants: 


ae er 





*S'\A. Nos: 3 and 47 of 1949 with Memo of Objections.in S.A. No. 47 of 1949. ' roth Feb., 1953. 
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in each of these appeals are persons. who allege themselves to be the owners of the- 
properties which are the subject-matter of ‘dispute. Defendants 10, rı and 8 are: 
the appellants in S. A. No. 2 of 1949 and; defendants 2 and 4 are the appellants in 
S.A. No. 47 of 1949. The plaintiffs, who are the ‘contesting respondents, are the 
trustees of the suit temple appointed’ by the Hindu Religious Endowments. Board 
and they seek to recover possession of the plaint properties from the defendants on 
the geound that they are temple properties. The appellants in these appeals ori-- 
ginally belonged to one family which became divided long ago and they put forward 
thé contention that the properties are not temple properties but belonged to the: 
joint family of which they constituted mtmbers, though there was an “obligation 
fastened on them, viz., that with part of the income from the properties certain 
ceremonies in the temple should be conducted. Both the lower Courts found that 
the temple is the owner and directed surrender of possession of the properties by the- 
defendants. Hence these second appeals. 


The first argument put forward is that the plaint temple is not the owner of 
the properties mentioned in schedules A to C, and in support of it counsel for the- 
appellants in each of these appeals relied upon certain documents which, according 
to them, have been misconstrued by both the lower Courts. It is the admitted 
case that the family of the appellants was at one time the trustee of this Sri Maha-. 
lingéswara Mahadevaru Devastanam and it had also the right of archakatvam, 
i.e. performing the pooja in the temple. Both Messrs. K. Srinivasa Rao and 
T. Krishna Rao for the appellants contend that the lower Courts are wrong in 
interpreting the expression “ Mahalinga Devaru Uttara” occurring in Exs. Per 
and P-2 as meaning absolute ownership of the temple. The learned Judges in 
the courts below have understood the expression in these documents as signifying 
that there have been admis.icns by the managers of the defendants’ family as early 
as ‘1858 and 1863 that the plaint properties are the deity’s properties. It is now 
contended that the word “ uttera ” does not connote any absolute right in the temple 
but that what is meant is only that the temple has some sort of right over the income 
of the properties to be utilised for the performance of the religious ceremonies. 
In Ex. P-2 Ram Bhatta, the then head and manager cf the defendants’ family, . 
styles -himself as the mokthessor or trustee of Srimath Pervaje Mahalinga Devaru 
and the property dealt with therein is described as “ Mahalinga Devarw’s Uttara”. 
There is no word mentioned anywhere in the judgment of either of the lower 
courts that this expression means anything other than complete ownership of the 
temple. Both the trial Judge and the appellate Judge have understood the ex- 
pression as vesting the ownership in the temple. Moreover, Ex, P-4, the settle- 
ment register, describes the temples as “ Wargdar ” or the owner of these proper- 
ties. The contest in both the lower Courts was that the defendants’ family is the- 
owner as contradistinguished with the ownership of the temple. Some recent 
documents were produced on behalf of the defendants justifying their contention 
that the temple cannot be said to have absolute rights over the properties. D.W. 1 
who is the first defendant and one of the chief contesting defendants, did not depose 
that the expression “ uttara”’ meant anything other than absolute rights. The 
learned Subordinate Judge, in paragraphs 17 and 18 ofthe judgment, discusses 
the meaning and import of the expression “ uttara è? occurring in Exs. P-1 and P-2 
and, nowhere do we find any statement by him that the defendants put forward 
the. çontention that the expression .“ uttara ” meant anything except “ full fee 
simple *, In view of the admissions contained in Exhibits P-1 and P-2 and the 
fact that in the settlement register the properties are described as temple properties, 
whatevér might have been the assertions made by the members of the defendants’ 
family who were the trustees-of this temple as well as to the effect that they are the 
owners of the properties, we have. no hesitation in agreeing with both the lower 
Courts that the properties mentioned in Schedules A to C are endowed properties 
belonging to the temple. Even if the word “ uttara’’ meant anything other than 
absolute rights, we cannot say that Exhibit P-2, not being a deed of dedication, 
can: be. interpreted as limiting the rights which the temple had. Exhibits P-1 and + 
P-2 can by no means be called ‘ deeds of dedication”. At the time Exhibits P-1 


Beas 
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and P-2 came into existence there was the basic fact that the family was both the 
“trustee as-well.as the archaka. -In Exhibit P-3 also there is the description that the 
“properties. granted in mulgeni belong to Mahalinga Mahadevaru. - As -stäted “by 
the learned District Judge, thé-few documents on the defendants’ -side.in.which 
private ownership of the properties is claimed are of very recent origin and: cannot 
“therefore, outweigh the effect and importance of the earlier documents. In. such 
- circumstances, it-seems to us that both the lower courts were nenti in coming to the 
~conclusion that the temple is the owner of the proper ties. we t 


"~ The next question that has ‘been elaborately argued relates to the acquisition 
-of ownership i in the family by adverse possession. ‘The earliest document by which _ 


„an arrangement was made for the enjoyment of some of the properties is Exhibit 


P-1 by which the two branches of the family agreed. to keep. some properties for the 
“performance of the ceremonies and the festivals in the temple: and divided the 
rest of them among the branches, with a stipulation that since the properties belong 
ito the deity as “ uttara ” property, the branches to whom the’ same have ‘been 
allotted should not alienate them at all. This state of things continued till about 
‘the year 1917 when one of the’ branches divided the properties it got possession 
-of without any reference to the temple and treated them as its absolute properties. 
The other branch’ also, later on, divided the properties in the same’manner and 
some of the properties have been alienated to third parties as well. What is now 
urged is that when in 1863 some properties alone were retained for the performance 


„of the ceremonies in the temple and the others were divided between the two bran- | 


‘ches and only the manage of one branch was made responsible for the performance 
of the ceremonies, at least over the properties allotted’ to the other branch, the 
‘persons in possession dealing with them subsequently, must be deemed to have 
„acquired ownership by adverse possession. and prescription. Exhibits D-2, D-3 
-and D-4 which are partition-deeds in the respective branches dealt with the pro+ 
_perties on the footing that the temple has no rights over them at all. 


_ Strong reliance was placed upon the decision in Raja Gopala v. Anjaneya Sasiri p 
-where this Court, following Sree Sree Iswaree Bhubaneshwara Thakwari v. Braja Bath 
-De?, held that if property dedicated for a public charity, of which, the father, of a 
joint Hindu family was the trustee for the time being was treated by the father 
and son together as belonging to the family for more than 12 years, disclaiming 
‘thereby the right of the public trust to that property, then, so far as the son was. 
concerned, his ‘claim was adverse to the trust and as such he had acquired an interest 


. to the extent of one half. We do not think that the principle enunciated there 


. should be applied to the present case. In the original partition in the family 
evidenced by-Exhibit P-1 there is a clear recital that th: property is the deity’s s 
“ uttara ” property incapable of being alienated ; and the subsequent treatment 

-of the property on the footing that it is jcint family property would. not be an 
assertion of claim adverse to the trust as such. The trusteeship is vested in the 

family... There are observations in Alasinga Bhattar v. Venkatasudarsana Bhattar®, 

‘wherein Venkataramana Rao, J., states : i ; ; A coe 

u* So far as the trust is concerned, whoever manages the office by turns must be deemed-to be 


managing on behalf of all and rea by. one of them in rotation is not considered to be adverse 
nor exclusive to other co-trustees.” 


At ‘page 432 also the lesena Judge adarve: : oak 


ty every case Of partition where ‘several’ branches enjoy the office by turns there’ is nb 
surrender or renunciation. It is always subject to the implied condition that the ‘resumption of 
. actual management can be availed of either by . consent of parties or eee Court and- there 1 isno 
«question of divesting themselves of all control over the offices.” ; 


' Such being the éase, it cannot be contended for a moment that by: dividing 
yie trust properties between. themselves the members -have, in.any way, disclaimed 
the interest: of the: ‘trust in the properties. 


ie +} ‘ ae Bead 
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c Mr. T. Krishna Rao for the appellants in S.A. No. 2 of 1949 would. put -hiş 
case in this way. Section 10 of the Indian Limitation Act cannot apply to the facts 
of the present case because the various branches among whom the properties have 
been, divided cannot be said to be assignees as contemplated under section 10,0f the 
Indian Limitation Act and therefore the principle that a trustee o1 his assignee, 
not -being assignee for valuable consideration, cannot prescribe against the trust, 
will not be applicable to the present case. Learned counsel develops his argument 
by stating that under the circumstances of the present case, Article 1 34-B of the 
Indian Limitation Act will also be inapplicable, for this article applies only to 
transferees for consideration. Therefore the only provision of the Indian Limi- 
tation Act which could properly be applied is Article 144 and since more than 
twelve years had elapsed after the ‘oldest of the partitions between the family, the 
suit with regard to the properties set apart to the various branches other than those 
specifically assigned for the performance of the ceremonies in the temple will be 
barred by limitation. In order to show that partition is not an assignment as con- 
templated, under section 10 of the Indian Limitation Act, our attention was drawn 
to a recent judgment in Radhakrishnayya v. Sarasamma1, where the learned Judges 
held that partition is really a process in and by which joint enjoyment is transformed 
into an enjoyment in severalty. It cannot therefore be considered to be an assign- 
ment at all with the usual requisites of a transferor and a transferee. In our 
opinion the various branches to which the properties have been allotted under the 
different partitions still form a family and the trusteeship is vested in them although 
by arrangement between them one individual performs the functions of the trustee 
and hence it is unnecessary to invoke the use of the word,“ assigns ” occurring in 
section 10 of the Indian Limitation Act in order that the same might be made 
applicable to them. In addition to the above case, a decision of the Privy Council 
in Mahant Sudarsan Das v. Mahant Ram Kirpal Das? was also brought tc our notice. 
What happened there was that property belonging to a trust was sold in execution 
of a decree against the trustée and'a third party purchased the same and continued 
in possession for more than twelve years. In a suit by a succeeding’ trustee, the 
question as to whether Article 134-B or Article 144 was applicable was mooted 
and their Lordships held that it was Article 144 that applied, because adverse 
possession against the trust starts under Article 144 from whatever date after the 
sale the purchaser obtained effective possession of the disputed property and not 
from the date of the death of the trustee. When once we hold that each of the 
branches amongst whom. the properties were divided still continued to be the family 
of trustees, it is impossible to hold that any one of them can prescribe adversely 
to the trust. It has been held that the word “ person” in section 10 of the Indian 
Limitation Act includes joint family and therefore if the properties are impressed 
with the character of trust, the trustee-family, by becoming sub-divided, ` cannot 
throw out that character. If, by the arrangement in the family, one person is to 
‘discharge certain religious duties, that does not mean that the family as such renoun- 
‘ced the trusteeship and the other members can claim to be holding tiust properties 
adversely-to the trust. By mere assertion it is impossible to prescribe a hostile 
title against the trust because the assertion must be against a person who would 
be entitled to face the opposition and get rid of that assertion. In this case, since 
the trusteeship is vested in the family, the members of the family cannot assert 
‘hostile title against themselves. In-the present suit, the written statements of the 
‘first and second defendants had not disclaimed the trusteeship of-the family. In 
paragraph 15 of the written statement of the first defendant he admits-that his 
family had both the hereditary mokthessorship and the hereditary archakaship 
-of the plaint temple. The second defendant in his written statement also says that 

_ he learns and verily believes that his family had the mokthessorship and the archaka 
vritti in the suit temple. It is therefore plain that there is no claim that apart 
from the family as such any member had a right of trusteeship. If that is so, the 
members of the family in whom the trusteeship is vested cannot, by mere declaration 


1. (1950) 2 M.L.J. 338: I.L.R. (i951) Mad. 2. (1950) 1 M.L.J. 243: L.R. 771A. 42 
07. (P.C.). 
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that the property belongs to them, assert a hostile title against the family as such and’ 
prescribe a right to adverse possession. The evidence of D.W. 3 who is the roth 
defendant, also brings out the fact that his branch had also the liability to perform 
some of the viniyogas in the temple and the C list in Exhibit D-32 shows properties. 
out of the income from which devata viniyogas have to be performed. The learned 
District Judge in paragraph 11 of his judgment discusses the question regarding the- 
delegation of the actual management of the institution to one branch and the appro- 
priation of the income of some propertjes by the other branches as remuneration 
for the performance of the archakatwam in the temple. We are in entire agree- 
ment with him that the partitions cannot be said to be assertions of hostile title 
against the trust as such. That archakas.cannot acquire proprietary rights in the- 
lands as against the temple to which the properties had been granted, because they 
should be déemed to have been in possession in a fiduciary capacity, and 2s such could 
not claim adverse possession is clear from Venkatadri v. Seshacharyulu’. The learned 
Judges referred to various cases and concluded that the archakas in possession cannot 
claim adverse title against the trust. In the present case, the holding of the property 
by the various branches can also be related to their status as archakas of the temple. 
To the same effect are the observations in Abdul Rahim Khan v. Fakir Mohammad 
Shah?, regarding the inability of a person in a fiduciary capacity to claim pres- 
criptive rights against the trust. As we are of opinion that by the various partitions. 
the branches have not lost or disclaimed the hereditary right of trusteeship, their 
holding the property must be in their capacity as such trustee and therefore they 
cannot acquire a right by prescription. The above discussion disposes of the points. 
raised by the appellants. : 


But it is contended by learned counsel that there are improvements on the 
properties effected by the defendants and if we disagreed with their contention 
regarding the ownership, at least the value of improvements should be decreed to: 
them when properties are directed to be surrendered. We would certainly have 
acceded to this argument if there had been evidence let ir on this point. Issues. 
TX and X in the Court of first instance related to the improvements, if any, effected 
by defendants 2 to 4 and 6 and the learned Subordinate Judge says that no evidence: 
had been led on their behalf in this connection and therefore the claim for improve-. 
ments must fail for lack of proof. Such being the case it is not possible for us to say 
whether the appellants are entitled to the value of improvements at all. But the 
appellants can prove the claim for improvements in execution proceedings. The 
decree for possession. will be conditional on the plaintiffs paying the respective: 
defendants the value of the buildings and other improvements effected by them which 
the defendants will be at liberty to prove in execution proceedings. The second. 
appeals therefore fail and are dismissed with costs—one advocate fee. 


The respondents have preferred a memorandum of cross-objections with regard. 
to the D schedule properties which were obtained by the family of the defendants. 
under a darkhast from the Government. The plaintiffs claim them as accretions. 
to the temple properties. There is no material to show that the darkhast was. 
granted by the Government to the trustees of the temple as such, though the plaintiffs. 
contend that the defendants’ family would not have got the same if they had not 
been the trustees. Thereis no evidence on record regarding this claim and it cannot 
be. presumed that the Government intended to give the darkhast to the temple: 
trustees as such. Both the lower courts have observed that it cannot be held that 
the grant was made on the consideration that the adjoining temple properties were 
held by the family on warg right. We agree with both the lower courts that so. 
far as D schedule properties are concerned the temple has no right whatever. The 
memorandum of cross-objections is also dismissed with. costs. 


V.P.S. Appeals and cross-objections dismissed. 
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BEFORE THE SPECIAL TRIBUNAL UNDER SECTION 51, MADRAS 
ACT XXVI OF 1948. 


Present :—Mnr. Justice SATYANARAYANA Rao AND MR. Jusrice Sussa Rao. 


Senthathikalai Pandiya Chinnathambiar and others .. Appetlants* 
: v. 
Varaguna Rama Pandia Chinnathambiar and another .. Respondents. 


Hindu Law—Impartible estate—JFunior members—eRights—Nature of—Renunciation or relinquishment 
by holder—Effect—Relinquishment in favour of two only of the many members of the family—Validity—If vests 
the estate in such member—Relinquishment if can be treated as “‘ surrender”? . 

Junior members in a Hindu impartible family are not coparceners and have no right in the pro- 
perty except the off-chance of succeeding by survivorship to the estate after the death of the holder. 
A renunciation or relinquishment by the holder in favour of a junior member would not clothe such 
member with any title to the property. Renunciation must be in favour of a person who had already 
title to the estate the effect of which is only to enlarge the right. Renunciation does not vest ina 
person a title where it did not exist. Nor can it be considered as a surrender. The doctrine of sur- 
render has no application to the case of a full owner of property who is himself the stock of descent 
for the devolution of the property. 

In Madras in cases governed by the Madras Impartible Estates Act, a gift or transfer inter vivos 
by the holder is subject to the limitations imposed by section 4 of the Act and no right to bequeath 
the property exists. 

Appeal preferred to the Special Tribunal under section 51 of Madras Act 
XXVI of 1948 against the order of the Estates Abolition Tribunal at Madurai, 
dated goth July, 1952 and made in O.P. No. 115 of 1951. 


N. Srinivasa Aiyangar, T. R. Sundaram and K. Hariharan for Appellants. 
P. Satyanarayana Raju for Respondents. 


The Judgment of the Court was delivered by 


Satyanarayana Rao, 7.—This is an appeal under section 51 of the Madras Estates 
(Abolition and Conversion into Ryotwari) Act (Act No. XXVI of 1948) (hereinafter 
called the “ Act ”) against the decision of the Tribunal to this Bench, which was 
constituted a Special Tribunal by the Hon’ble the Chief Justice under the said 
section. f 


Under section 42 of the said Act, the 1st appellant made an application tc the 
‘Tribunal to direct payment of the entire sum of advance compensation deposited 
with the Tribunal in respect of the zamin estate of Sivagiri in Tinnevelly District. 
The zamindari of Sivagiri was taken over by the Government under the Act and a 
sum of Rs. 2,40,000 was deposited with the Tribunal as advance compensation. 
The father of the 1st appellant Varaguna Rama Pandia Chinnathambiar was the 
holder of the zamindari, which is an ancient impartible estate, included in the 
schedule to the Madras Impartible Estates Act (Act II of 1904). The management 
of the estate however was taken over in 1941 by the Court of Wards at the request 
of the zamindar under the Madras Court of Wards Act (Act I of 1902)—vide 
section 18, The rst appellant is the eldest son of the zamindar. The ist respondent 
in the appeal is the zamindar, who is a ward of the Court of Wards and the end 
respondent is his second son. On the 5th of February, 1945, the zamindar executed 
a document, which is styled “ relinquishment deed ” Exhibit A-1, in favour of the 
rst appellant, the eldest son and the 2nd respondent, the second son represented 
by his guardian the eldest son. Under this deed, the zamindar purported to relin- 
quish the said zamindari including the properties described in the schedule attached 
to the deed in favour of the two sons in consideration of :-— 


(1) A sum of Rs. 11,000 paid already to the father; (2) Rs. 4,000 and 
Rs. 10,000 respectively to be paid to him and his second Rani as per the promissory 
notes executed by the eldest son on the same date 5th February, 1945 ; (3) a promise 
to pay an allowance of Rs. 300 per mensem to the zamindar and Rs. 450 per mensem 
to the second Rani for the first five yéazs to commence from the date on which ° 
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the estate is handed over by the Court of Wards ; (4) an increased allowance of 
Rs. 700 per mensem for the second Rani after the first five years; (5) a right of 
residence in one of the palaces at Sivagiri for the zamindar and his second Rani 
and her sons and other members of the family with a right to ingress into and egress 
out of the residence ; (6) other rights granted under the covenants made by the 
memorandum of agreement of 5th February, 1945. The capitalised value vf the 
maintenance and the lump sum payments made or agreed to be paid was over 
Rs. 1,70,000. The operative part of the deed is :— f 

“I do hereby relinquish, renounce and surrender the impartible zamindari of Sivagiri including 
the properties described in the schedule below and my right in and to the same in favour of you 
the remaining members of the coparcenary. I do hereby declare that as the result in law of my such 
relinquishment, renunciation and surrender, No. 1 among you becomes presently the holder and 
proprietor of the said impartible zamindari of Sivagiri, the right of succession of No. 1 among you to 
such estate being accelerated by virtue hereof so as to come into effect on the execution of this deed 
of relinquishment. I do hereby declare that I have no further right in or to the said impartible 
zamindari of Sivagiri except the sums of moncy, palace rights, monthly allowances and special allow- 
ances for festival and all ceremonies granted to me, my second Rani, her heirs and provided for herein 
above and by the memorandum of agreement of even date as aforesaid. I do hereby declare that No. 1 
among you is at liberty to recover possession and management of the estate from the Court of Wards. 
I do-hereby further declare that No. 1 among you shall by virtue hereof be the hereditary trustee of all 
devasthanam chatram and other religious and charitable institutions within the zamindari of which 
the zamindar of Sivagiri for the time being is the hereditary trustee.” 
‘The memorandum of agréement referred to herein however was not filed. After 
this deed, the zamindar and his son made an-application to the Court of Wards 
to release the estate from its management and to hand. it over to the eldest son. 
This request was rejected by the Court of Wards by its oder (Exhibit B-1) dated 
11th July, 1945, as the relinquishment deed by the zamindar was void under section 
34 of the Court of Wards Act and was, therefore, inoperative to pass any title to the 
zamindari to the eldest son. There was an appeal to the Government against the 
decision of the Court of Wards but the appeal also was unsuccessful—vide proceed- 
ings of the Government (Exhibit B-3), dated 27th February, 1946. 


The claim by the eldest ‘son before the Tribunal was that by virtue of the 
relinquishment deed, he was entitled to the advance compensation deposited by 
the Government with the Tribunal as he became the owner of the impartible 
estate. The claim was rejected by the Tribunal on the ground that the deed was 
ineffective to vest any title in the rst appellant and that it was also hit at by section 
34 of the Court of Wards Act as it virtually amounted to a transfer of the estate by 
the father to the son. It is against this decision that this appeal was preferred. 


The‘ learned counsel for the 1st appellant raised three points in the appeal, 
firstly, that under the document the zamindar renounced the estate in favour of 
his son and it was therefore effective to make him the owner of the impartible 
estate on the analogy of renunciation of the interest of a coparcener in favour of 
other coparceners in the case of partible joint family property and secondly 
on the analogy of the surrender under Hindu Law of the estate by a limited 
owner to the nearest reversioner, It was maintained that the document 
operated as a self-effacement of the interest of the father in the property so as to 
let in the next heir entitled to succeed to the impartible estate on the principle 
of survivorship as the property is ancestral joint family property. Lastly, it was 
contended that the notification by the Court of Wards was without jurisdiction 
as the very foundation for the exercise of that jurisdiction under sections 18 and 19 
of the Act was a declaration under section 17 that all the coparceners were previously 
declared to be disqualified under section 9 and as this was not done, the notifications 
is void. 

.+ Itis admitted that there were other sons of the zamindar, who were not parties 
to the deed of relinquishment. The last argument based on section 17 of the Court ` 
of Wards Act need not detain us longer as the question was never raised before the 
Tribunal and it is too late for the Ist appellant to raise it now. The argument 
assumes that all the sons of-the zamindar were- holding the impartible estate as 
coparceners. This argument is also the basis for the first of the three above conten- 
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tions and, as will be shown later, there is no basis for the assumption that the im- 
partible estate is held in coparcenary by all the persons constituting members of the 
joint family. This objection must, therefore, be overruled. 


The point most strongly pressed and strenuously argued on behalf of the 1st 
appellant was the first of the above three contentions. The basis for the argument 
is that a junior member of an ancient joint family impartible estate has a present 
subsisting interest in the property practically as a coparcener and the effect of 
renunciation or relinquishment is only to enlarge that right and to reduce it to 
possession, The learned counsel for the appellant is diiven to adopt this position, 
as the very foundation on which the doctrine of renunciation is rested in the 
case of partible property is that every coparcener is the owner of the entire 
family property and has joint possession and the effect of renunciation by one co- 
parcener of his interest in the property is merely to extinguish his right and to reduce 
the number of sharers in the property, thus enlarging the right of the other copar- 
ceners, It is an established principle that renunciation to be effective must be in 
favour of all the remaining coparceners and even if renunciation is in favour of 
one, it will enure to the benefit of all the remaining coparceners. This principle 
of renunciation follows, in my opinion, from the conception of the holding of joint 
family property by coparceners under Mitakshara law. . The very definition of 
vibhaga or partition in Mitakshara, Chapter 1, section 1, pl. 4 brings out clearly 
the fact that there is a common ownership of all the persons of the joint family 
property and the effect of the partition was only to particularise the right to specific 
portions of the aggregate of the property so as to create individual ownership. 
A partition is the “ adjustment of the ownership of many persons in the aggregate 
wealth by assigning particular portions of the aggregate to a several ownership.” 
* Anckhaswamyam”’ is the ownership of many persons of the Dravyasamudaya- 
vishaya, i.e., the aggregate wealth, which impliés that each is the owner of the whole 
until there was a vibhaga or partition by restricting his right to a particular portion 
of the property to be held by him in his individual right. Partition in a sense, there- 
fore, is a restriction of the right of an individual to a specified portion of the property 
and an exclusion of the rights of the other coparceners in that portion which was 
allotted to a coparcener. So long therefore as common ownership continues accom- 
panied by ‘joint possession’ when one member walks out of the property renouncing 
or relinquishing his interest, the only effect is to reduce the number of coparceners 
entitled to share in the property and increase the quantum of the right of the other 
coparceners. In law, therefore, renunciation or relinquishment in such a case 
does not operate to transfer any right by one coparcener to the other or others 
but is merely an extinguishment of his interest. The other coparceners do not by 
this process acquire a new title by virtue of a transfer. They were the owners of 
the whole property and continue to be the owners notwithstanding one member 
went out of the coparcenary relinquishing his rights in the property. This aspect 
was considered by the Judicial Committee in Alluri Venkatapathi Raju v. Dantuluri 
Venkatanarasimharaju+ in the passage, which occurs at page 402 :— 

“It is a settled rule that when the members of a family hold the family estate in defined shares, 
they cannot be held to be joint in estate. But no definement of shares need take place when the 
separating member does not receive any share in the estate but renounces his interest therein. His 
renunciation merely extinguishes his interest in the estate, but does not affect the status of the remain- 
ing members guo ad the family property and they continue to be coparceners as before. The only 
effect of renunciation is to reduce the number of the persons to whom shares would be allotted if and 
when a division of the estate takes place.” 

It is necessary to bear in mind these elements of the doctrine of renunciation 
or relinquishment applicable to the case of partible property in examining the 
soundness of the contention urged on behalf of the 1st appellant. It is no doubt 
true that in the case of ancestral joint family impartible estates, the devolution 
of the property after the death of the holder for the time being is not according 
to the rule of succession applicable to separate or self-acquired property governed 
by Mitakshara law but it is the rule of devolution applicable to joint family pro- 
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perty, ie. the principle of survivorship which of course is modified by custom 
to the extent that the seniormost member of the family takes it by survivorship 
to the exclusion of others. For the purpose of ascertaining the heir, the property 
is treated as joint family and so long as the family continues joint, the next heir has 
to be determined by the rule of survivorship and not succession. It is open to 
establish that the family ceased to be joint family for the purpose of succession by 
establishing an intention express or implied on the part of the junior members 
of the family to give up their chance of succeeding to the estate and this is practically 
the only mode by which an impartible estate ceases to be joint family property. 
It has been recognised that the right to fake the property by survivorship is not like 
the right of a reversioner to succeed to the estate a spes successionis but a present 
contingent right which could be renounced or surrendered but the right is only to 
take the estate after the death of the holder for the time being. The point is whether 
during the lifetime of the holder, a person entitled to take the estate by survivorship, 
an impartible estate being in the'nature of joint family property, has any present 
interest in the property itself in the same manner in which a coparcener has in the 
case of ordinary partible property. 


The law relating to impartible estates had to undergo several vicissitudes and 
some of the observations of the Judicial Committee in the leading decisions on the 
point may seem to be irreconcilable. But it may now be taken that the following 
principles were settled by decisions. Impartibility is essentially a creature of custom.’ 
The junior members of a joint family in the case of ancient impartible joint family 
estate take no right in the property by birth and therefore have no right of partition 
having regard to the very nature of the estate that it is impartible. Secondly, they 
have no right to interdict alienations by the head of the family either for necessity 
or otherwise. This, of course, is subject to section 4 of the Madras Impartible 
Estates Act in the case of impartible estates governed by the said Act. The right of 
junior members of the family for maintenance is governed by custom and is not 
based upon any joint right or interest in the property as co-owners. This is now 
made clear by the Privy Council in Commissioner of Income-tax,’ Punjab v. Dewan 
Krishna Kishore? and Raja Velugoti Sarvagna Kumara Krishna Yachendra Bahadur Varu 
v. Raja Rajeswara Rao®. The income of the impartible estate is the individual 
income of the holder of the estate and is not the income of the joint family. Vide 
Commissioner of Income-tax, Punjab v. Dewan Krishna Kishore’. ‘To this extent, the 
general law of Mitakshara applicable to joint family property has been modified 
by custom and an impartible estate, though it may be an ancestral joint family 
estate, is clothed with the incidents of self-acquired and separate property to that 
extent. The only vestige of the incidents of joint family property, which still sticks 
on to the joint family impartible estate is the right of survivorship which, of course, 
is not inconsistent with the custom of impartibility. For the purpose of devolution 
of the property, the property is assumed to be joint family property and the only 
right which a member of the joint family acquires by birth is to take the property 
by survivorship but he does not acquire any interest in the property itself. The right 
to take by survivorship continues only so long as the joint family does not cease 
to exist and the only manner by which this right of survivorship could be put an 
end to is by establishing that the estate ceased to be joint family property for the 
purpose of succession by proving an intention, express or implied, on behalf of the 
junior members of the family to renounce or surrender the right to succeed to the 
estate. That the property is not held in coparcenary was clearly enunciated by the 
Judicial Committee by Sir George Rankin himself in the latest case in Anant 
Bhikappa v. Shankar Ramchandra? in these terms :— 


“ Now an impartible estate is not held in coparcenary (Rani Sartaj Kuari v. Rani Deoraj Kuari*) though 
tt may be joint family property. It may devolve as joint family property or as separate property of the 
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‘ Jast male owner. In the former case, it goes by survivorship to that individual, among those male 
‘members who in fact and in Jaw are undivided in respect of the estate, who is singled out by the 
‘special custom, 2.g., lineal male primogeniture. In the latter case jointness and survivorship are not 
.as such in point ; the estate devolves by inheritance from the last male owner in the order prescribed 
by the special custom or according to the ordinary law of inheritance as modified by custom.” 

‘See also the decision of the learned Chief Justice and Venkatarama Ayyar, J., 


in Ranga Rao Bahadur v. State of Madras'. 


e 
The learned Advocate for the 1st appellant relied strongly upon the obser- 
vations of Sir George Rankin in Commissioner of Income-tax, Punjab v. Dewan Krishna 
Kishore®, where the learned Judge refers to unity of ownership, for he says :— 

“ Unity of ownership, unaccompanied by joint possession on the part of the sons, or any other 
xight of possession would not seem to affect the character in which the income is received. Income 
iis not jointly enjoyed by the party entitled to maintenance and the party chargeable; and their 
Lordships see no reason to restrict the observations which they have cited from the judgment in Rani 
Jagadamba Kumari v. Narain Singh? to the special class of cases where no maintenance is payable to 
any junior member. It cannot, in their view, be held that the respective chances of each son to 
‘succeed by survivorship, make them all co-owners of the income with their father, or make the holder 
-of the estate a manager on behalf of himself and them, or on behalf of a Hindu family of which he and 
‘they are some of the male members.” 

In view of the observations in the later Bombay case by the same learned Judge 
Sir George Rankin, it cannot be held that by unity of ownership, the learned Judge 
intended to convey that all junior members are coparceners of the property which 
would be contrary to all the decisions of the Judicial Committee, which recognised 
no interest in the property in the junior member and for that reason they had no 
right to partition, no right to interdict an alienation and no right to claim main- 
tenance. All that the learned Judge must have meant was that the property continues 
to be joint family property in the sense that the joint family is taken as one unit 
‘when the question of the heir falls to be determined from among its members and 
the person entitled to succeed to the estate is selected on the principle of survivorship. 
‘The discussion by the learned Judge in the earlier portion of the judgment seems 
to indicate that the learned Judge did not mean by the expression “ Unity of 
ownership ” to convey that the junior members had any present title to or interest 
in the property, the only right being to take the estate by survivorship, if the person 
‘survives the death of the holder for the time being. It would revolutionise the 
law relating to impartible estates as developed by the decisions of the Judicial 
Committee and put the clock back if junior members are considered as having 
a present interest in the estate. No useful purpose would be served by examining 
all the decisions in detail in view of the clear and unambiguous pronouncement 
of the Judicial Committee in the Bombay case where it is stated that the junior 
members are not coparceners. 


If.therefore the 1st appellant had no title to the property at the time of the 
renunciation except the off-chance of succeeding by survivorship to the estate after 
the death of his father, the renunciation or relinquishment under the deed would 
not clothe him with any title to the property. Renunciation must be in favour 
of a person, who had already title to the estate, the effect of which is only to enlarge 
the right. Renunciation does not vest in a person a title where it did not exist 
and therefore the deed would be inoperative to make the 1st appellant the owner 
of the impartible estate of Sivagiri. The 1st appellant’s contention on the cons- 
truction of the document is that it conveyed no present interest. The 1st appellant’s 
advocate is really in the horns of a dilemma. If the document did not convey 
any title to the property, he gets none as renunciation is ineffective to confer 
any title upon the ist appellant; ifon the other hand the document conveys 
or transfers property, it will be hit at by section 34 of the Court of Wards Act. 
The learned counsel for the ist appellant therefore did not contend that the docu- 
ment constitutes a deed of transfer though it was the view taken by the Tribunal. 
It is unnecessary for us to express any opinion whether the document in fact conveys 
? 

1. (1952) 2 M.L.J. 243. . (1922 M.L.J. 503: LR. 50 LA, 1: 
2. ppu) 2 MEY oa L.R. 68 I.A. 155 at LER GPS. ho PES : 
179: T.L.R. (1942) Lah. 1 (P.C.). 





“a 


$92 >- |: ‘THE MADRAS LAW. JOURNAL REPORTS. [1953 


any title to the rst appellant as the ist appellant did not contend before us that it i 
did ‘convey title to him. The first contention, therefore, of the learned Couns 
for the 1st appellant cannot be accepted. 


The second point, viz., the application of the doctrine of surrender i is, in my 
opinion, without any substance. The doctrine is peculiar to the limited owner 
taking an estate under Hindu law and has never been applied to a full owner. 
The doctrine proceeds on the basis that a limited owner, widow, daughter, or mother 
brings about by surrender a civil death or self-effacement, the effect of which is to. 
accelerate succession and to let in the next reversioner. In other words it is as if the 
limited owner died on that date when the law steps in and vests the property in the 
next reversfoner. Such a doctrine has no application to the case of a full owner 
of property who is himself the stock of descent for the devolution of the property. 
An impartible estate holder for the time being can clothe the next in succession: 
with a right to the estate by a transfer or gift inter vivos or even by a will. But in 
Madras in cases governed by the Madras Impartible Estates Act, the transfer is 
subject to the limitations imposed by section 4 of the Act and no right to bequeath 
the property by will exists. The power of alienation is restricted and limited: The 
doctrine, therefore, of surrender cannot be applied to this case and no case has 
been cited before us relating to an impartible estate to which the doctrine has been 
applied. On the face of it, the document even if it is treated as a surrender, seems 
to me a clear device to divide the estate. It does not merely contain a provision 
for maintenance but there are also provisions for lump sum payments to the zamindar 
and his second Rani. The second contention also therefore fails. 


‘We are, therefore, of opinion that the view taken by the Tribunal that the 1st 
appellant did not become the owner of the impartible estate of Sivagiri and that 
he is not entitled to the payment of the advance compensation deposited by the 
Government with the Tribunal is correct and the decision must be affirmed, 


The appeal is dismissed with costs which we fix at Rs. 750. 
K.S. e Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. Jusrice Mack. 


Pulusuri Butchamma ` .. Appellani* 
v. , 
Sankaramanchi Ramasitanima and another .. Respondents. 


Civil Procedure Gode (V of 1908), Order 41, rules 23, 27, 28 and 29—Lower appellate court remanding 
wholesale a case for retrial under Order 41, rule 23—Two fresh documents to be admitted—How far procedure 
maintainable. 


Where in an appeal against a decree obtained by a widow whose surrender of her life estate in 
favour of certain relations of hers was attacked as having been got by collusion and fraud, and the 
appellate court, on filing of two wills unregistered and said to have been made in favour of the widow 
into court during appeal, remanded the case to the trial court for further trial with a direction to 
admit fresh documents and fresh oral evidence, 


Held, that the procedure adopted by the lower appellate court was illegal-and nowhere contem- 
plated by Order 41, rule 23.0f the Civil;Procedure Code. The lower appellate court could have 
only recorded fresh evidence under Order 41, rule 27, Civil Procedure Code. The strict provisions 
of the Code could not be circumvented and by-passed in a way as this, i.e., wholesale remand under 
rule 23, Order 41. If additional evidence should be let in, the lower appellate court should have 
retained the case on its own file instead of remahding it to the trial court. 


Appeal against the order of the Court of the Subordinate Judge of Eluru in 


A.S. No. 133 of 1948 preferred against the decree of the Gonit of the District Munsif 
of Kovvur in O.S. No. 395 of 1945, etc. 


V. Rangachari and M. Dwarakanath for Appellant. Sede 
Dy Narasaraju for Respondents. ` E 
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Ty. ! BUTGHAMMA Jv.’ RAMASITAMMA (Mack, 7.). l 393. 


The Gourt delivered the following 


‘ Jupement.—Appellants are alienee-defendants in four suits instituted by one 
Sitamma to set her alienations to them aside. The District Munsif of Kovvur 
dismissed the four suits. In appeal, the learned Subordinate Judge, following a 
procedure which cannot be defended under Order 41, rule 23, remanded the suits 
for fresh disposal. i 


The relevant facts necessary to determine these appeals are briefly these :— 
- Sitamma was the only surviving daughter of one Venkataramiah, whose estate was. 
a large one comprising about 200 acres oland. After her mother’s death in 1932, 
Sitamma, on the footing that she had only a life estate, executed a surrender deed 
in favour of her sister’s sons one of whom Venkataramana Rao, the first defendant 
in all these suits, who subsequently alienated plots of land to these four different 
alienees by four sale deeds Exs. D-11 to D-14 in 1938. Altogether 7 acres 
82 cents of land were conveyed for a consideration of Rs. 5,260. The plaintiff sued 
to set aside these alienations on the ground that the surrender deed in favour of her 
nephews, under which she got only Rs. 1,000 as a lump sum maintenance for renun- 
ciation of all her rights was fraudulently taken from her. The learned District 
Munsif found that there was no material to warrant any such finding. Sitamma 
had filed a previous suit, O.S. No. 25 of 1938 against her sister’s sons for a decla- 
ration that the surrender deed was fraudulently taken and not valid and binding 
on her. There was no real contest in that suit in which she obtained a decree 
Ex, P-5, dated 17th November, 1938, which is now attacked as collusive as 
between herself and her nephews in fraud of alienees. Subsequent to obtaining 
that decree, Sitamma made alienations Exs. P-8 to P-11 of certain items of 
property conveying only her life interest. On the day the learned Subordinate 
Judge took up the appeals for hearing, an application was made on behalf of 
Sitamma for the admission of two plain paper and unregistered wills in evidence, 
supported by the affidavit of some one purporting to be her agent, one will dated 
agth December, 1890, purporting to be by Venkataramiah bequeathing all his. 
property absolutely to his wife, and the other will, dated 18th March, 1932, pur- 
porting to be by Rukminiamma bequeathing all her property absolutely to Sitamma. 
The learned Subordinate Judge proceeded to consider these two documents and 
without even giving time to the respondent’s Advocate to file a counter, adopted 
a curious procedure. The only provision under which an Appellate Court can 
admit further evidence in Appeal is, as the learned. Subordinate Judge himself felt, 
Order 41, rule 27. Finding some difficulty in applying the provisions of this 
order in view of the Privy Council decisions Parsotam Thakurain v. Lal Mohar Thakur. 
and Mohammad Akbar Khan v. Mussamat Motai®, which clearly restricted the powers 
of an Appellate Court to admit further evidence under Order 41, rule 27 (1) (b), 
to the strict confines of that section, the learned Subordinate Judge got over his 
difficulty in the following manner shown in this extract from his judgment :— 

‘* What their Lordships say in these rulings as T-undérstand it, is that it is not open to an Appellate 
Court to admit fresh evidence at the appeal stage and dispose of the appeal on that evidence unless 
the party seeking to rely on the documents comes within the four corners of Order 41, rule 27. That 
is not what I propose to do here I do not propose to admit the documents here and dispose of the 
case itself on their strength ”. . 

‘ He then remanded the suits for fresh disposal giving both sides liberty to 
adduce fresh oral and documentary evidence with a direction that the two plain 
paper wills filed before him were to be received in evidence by the lower Court 
subject to proof and relevancy. 


The procedure adopted by the Subordinate Judge is illegal and nowhere 
contemplated by Order 41, rule 23. The provision since its amendment in 1930 
in this State has only been abused by Lower Appellate Courts. The only provision 
of law under which the Appellate Court can receive fresh evidence in an appeal 
is Order 41, rule 27 ; nor can the strict provisions of this section be circum- 

1. (1931) 61 M.L.J. 489 : L.R. 58 I.A. 254: 2. (1948) 1 M.L.J. 130: L.R. 74 I.A. 288 = 
LER. ePi 654 oy? 2 a rir! Cay Lah. a (BC). as i 
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vented and by-passed in this manner by a wholesale remand under Order 41, rule 
23, after a suit has been.tried and judgment delivered. The only provision under 
„which the Appellate Court can admit fresh evidence on the issues tried and found 
upon is Order 41, rule 27. If additional evidence- is admitted under this provision 
of law, it can only be dealt with under the provisions of Order 41, rules 28 and 29 
and the Lower Appellate Court should have retained the appeal on its file till its 
final disposal. Remands such as the one, ordered by the Subordinate Judge cannot 
be too strongly deprecated encouraging as they do successive cycles of litigation 


in addition to their being in violation of specific provisions of law.. 


e 
Mr. Narasaraju for respondents is unable to defend the procedure of the 
Subordinate Judge and has urged that the two wills are genuine documents which 
should be admitted in order to do justice as between the parties on the ground of 
“ other substantial cause ”?” within the scope of Order 41, rule 27 (b). Nor,can 
he defend the further irregularity of the learned Subordinate Judge in directing 
this remand on this application for additional evidence made on the date of the ` 
hearing ofthe appeal without even giving time to the appellants before me to file 
any counter. : . f 
The order of remand is set aside. The appeals and the: application under. 
‘Order 41, rule 27, are remanded to the Lower Appellate Court for disposal accord- 
ing to law and in accordance with the requirements of Order 41, rule 27. The 
Subordinate Judge will then proceed to dispose of the appeals finally himself. It is 
regrettable that these suits of 1945 should remain still undisposed of. The Subordi- 
nate Judge is directed to give these appedls an expeditious dispdésal. Costs of this 
appeal will abide the result and be provided for in the ultimate decree to be passed. 


K.C. —— Appeal allowed. 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
PRESENT :—MR. Justice RAMASWAMI. 


P. Rengasami Pillai and others . ' .. Petitioners* 
v. B 
The Srirangam Municipal Council, represented by the ; 
Commissioner, Srirangam Municipality, Srirangam .. Respondent. 
Contract Act (IX of 1872), sections 15 and 72——Coercion——Section 72——If controlled by definition in section 15. 


It is well settled that the term ‘ coercion ” in section 72 of the Contract Act is used in its general 
-and ordinary sense, its meaning not being controlled by the definition given in section 15 of the Act. 


If it had been intended that the definition of the term for the purpose of section 72 should be 
found in section 15 it might have been expected that the definition should find a place in section 2 
-of the Act, which is the interpretation clause: ' 


Petitions under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decrees of the Gourt of Small Causes, Trichinopoly, in 
S.C.S. Nos. 494, 497, 570, 582, 487, 598, 597, 596, 588, 587, 584, 585, 485, 486, 
571, 578, 579, 574, 581, 498, 496, 572, 569, 495, 575, 583, 483, and 573 of 1948 
respectively. ; 

K. Srineevasan for Petitioners. 

T. R. Srinivasan for Respondent. 

` The Court delivered the following 

Jupement.—This is a batch of civil revision petitions filed against the décrees 
and judgments of the learned Judge of the Court of Small Causes, Tiruchirapalli. 

The facts are: The plaintiffs in this batch of Small Cause Suits are retail 


dealers in grain, pulses, etc., within the defendant Municipality. They have paid 
for and obtained from the defendant licences for their retail trade for the year 1944 
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and 1945. According to the plaintiffs, the Municipality had not clothed itself 
with the necessary powers, by means of a Gazetted notification, to levy licence fees 
as the provisions of section 24 of the District Municipalities Act had not been 
complied with and which is not in dispute before me on account of the subsequent 
judgment of the High Court in C. R. P. No. 251 of 1947. On the footing that the 
collection of the fees is illegal and that as the same is said to have been recovered 
unde» threat of prosecution, the payments were made under coercion and the 
-defendant Municipality is bound in law to refund the amounts collected, the plaintiffs 
‘filed the Small Cause Suits for the said relief. ` On the other hand the defendant 
Municipality contended thet the plaintiffs Were not entitled to refund as the payments 
were voluntary. 


The short point for determination was and is whether the payments made by 
‘the plaintiffs was under coercion? The lower Court held that the payments were 
not made under coercion and dismissed the suits. Hence these civil revision peti- 
tions are filed by the defeated plaintiffs’ retail dealers. 


A contract which has been entered into as a result of coercion as defined in 
‘section 15 of the Contract Act is voidable at the option of the party coerced under 
‘section 19 of that Act. In addition to this, under section 72 of that Act, a person 
‘to whom money has been paid, or anything delivered by mistake or coercion, must 
repay or return it. It is, however, well :settled that the term “ coercion ” in 
‘section 72, is used in its general and ordinary sense its meaning not being controlled 
by the defenition given in section 15 of the Act ; Kanhaya Lal v. National Bank of 
India, Ltd.1, Ah Choon v. T. S. Firm?, Adhor Chandra v. Rameshwar Manna®, Venkatadri 
Appa Rao Bahadur Xamindar Garu v. Timmaraju Venkata Kutumba Rao*, Secretary, 
Municipal Council, Karanjia v. New East Indian Press Go., Ltd., Bombay®, If it had 
‘been intended that the definition of the terms for the purpose of section 72, should be 
found in section 15, it might have been expected that the definition should find a 
place in section 2, which is the interpretation clause, and section 15 would not 
-have contained the twelve words with which it concludes. 


In order that a transaction may be avoided on account of duress or undue 
‘influence, it must appear that the consent of the party seeking to avoid the trans- 
action was coerced, that is, that he was actually induced by the duress or undue 
influence to give his consent and would not have done so otherwise. Thus, the 
essential elements of duress are (1)' coercion, (2) putting a person in such’ fear that 
he is bereft of the quality of mind essential to the making of a contract, and (3 that 
the contract was thereby obtained, In re Nightingales estate®. Duress may be 
exercised by (a) personal violence or a threat thereof, or (b) imprisonment, or 
threat of imprisonment except where the imprisonment brought about or threatened. 
is for the enforcement of a civil claim, and is made in good faith in accordance with 
law, or (¢) threats of physical injury, or of wrongful imprisonment or prosecution of 
a husband, wife, child or other near relative, or (d) threats of wrongfully destroying, 
injuring, seizing or withholding land or other things or (e) any wrongful acts, that 
compel a person to manifest apparent assent to a transaction without his volition 
or cause such fear as to preclude him from exercising free will and judgment in 
‘entering into a transaction. Whether any of these facts existed is a question of 
fact and whether the facts alleged are sufficient to constitute duress is a question of 
law, Makenzie-Hague Co. v. Carbide, etc., Corporation’. 


The lower Court on the facts was of the opinion: that these facts did not exist 
in the instant case and that the only point urged before me is whether on the facts 
alleged they are sufficient to constitute coercion in law. 
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The point taken is concluded by authority. In similar circumstances when a 
Municipality erroneously believing itself justified in making a demand, makes: a: 
demand in common form requiring -the assessee either to pay or to show cause for 
non-payment and warning him that in case of default steps will be taken in distraint 
to enforce payment and that he has a right of appeal the payment in pursuance.of 
such notice is not sufficient to take it out of the category -of voluntary payments- 
Payment so made without any expression of objection or unwillingness under the 
errcneous belief that it was unobjectionable, cannot ‘be recovered on the ground of 
its involuntary character ; Municipal Council, Tuticorin v. Ralli Brothers!, This 
decision has been followed in the subsequeñt Bench decision in The Chairman, Municipal 
Council, Rajahmundry v. Nyapathy Subba Rao*. aie: 


These civil revision petitions have therefore got to be and are hereby dismissed 
with costs. Advocate’s fee Rs. 15 in each petition. 


R.M. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao. 


Vali Venkataswami and others .- Appellanis* 
a V. 
Gannabathulla Venkataswami .. Respondent. 
Partnership Act (IX of 1932), sections 11 and 44—Whether section 11 overrides the provisions of section 44— 

Right to seek dissolution of a partnership through Court—Statutory remedy—tIf could be varied by contract between 
the parties. $ 

_ Under section 11 of the Partnership Act, the mutual rights and duties of the partners of a firm 
are to be determined by the contract between the parties and such contract may be express or implied. 
But this however is made subject to the provisions of the Act. Hence-it is not open.to the parties to a 
partnership to contract out of the rights conferred by section 44 of the Partnership Act. Section 44, 
it may be observed, is not made subject to the contract between the parties and gives a partnership 
a right to get dissolved on grounds specified in the section. Section 11 makes the contract between 
the parties subject to the provisions of the Act, and section 44 being one of the provisions of the Act, 
the contract is undoubtedly subject to the right under section 44. Section 11 of the Partnership Act, 
therefore, does not override the provisions of section 44. of the Act. 


On a plain reading of the provisions of the Act it is clear that any clause in a partnership deed 
would not in any manner affect the right of the partners to institute a suit for dissolution provided the 
grounds enumerated in section 44 of the Act exist. 


Appeal against the decree of the District Court of West Godavari at Eluru 
in A. S. No. 50 of 1950, preferred against the decree of the Court of the Subordinate 
Judge of Narsapur in O. S. No. 6 of 1949. 1, 


Ch. Sankara Sastri, T. Veerabadrayya and, P. Ramachandra Rao for Appellants. 


-D. Narasaraju and K. B. Krishnamurthi. for Respondents. i4 
The Court delivered the following i i 


Jupement,—This is an appeal against the decision of the District Judge, West 
Godavari, confirming the preliminary decree for dissolution of a partnership between 
the plaintiff and the defendants. 


Under a deed of Partnership dated 24th January, 1948, Ex. B-4 the plaintiff 
and defendants entered into a partnership to erect, establish and run a cinema in 
the site which was obtained on lease. The share of the plairtiff in the partnership 
was four anna», 1st defendant four annas, defendants 3 and 4 four annas, 2nd defen- 
dant three annas and the 5th‘defendant one anna. The deed of partnership consti- 
tuted the 1st defendant the managing partner who was to look after the erection of 
the cinema, and also after it was completed.to run the business. The present suit 
for dissolution was instituted by the plaintiff on the roth of January, 1949, before 
the construction of the building was completed and the cinema was opened. In 





e 1. (1933) 67 M.L.J. 566. 2. (1937) 1 M.L.J. 496. 
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fact, the cinema began to work actually from 5th June, 1949. The grounds on 
which the plaintiff seeks dissolution are contained in paragraphs 6 and 7 of the 
plaint; The main charges weve firstly that the managing partner, contrary to the 
provisions in the partnership deed, retained in his hands more than Rs. 200-0-0 
in cash, secondly, that no meeting was ever held after the deed of partnership was 
executed on 24th January, 1948, thirdly that in spite of the repeated requests of 
the plaintiff, the 1st defendant refused to show him the accounts and fourthly 
that there was no resolution as required by the deed of partnership on the question 
whether the cinema was to be leased or the cinema was to be worked personally 
by the partners. The defendants, of course, denied these and also raised various 
contentions regarding the maintainability of the suit. 

Four issues were framed in the suit and the main questions in controversy 
between the parties are covered by issues 2 and 3. It was contended that as the busi- 
ness was to be carried on for a fixed period of ten years, the plaintiff was not entitled 
to claim dissolution and that, in any event, if he was entitled to go out of the part- 
nership, his only remedy was to sell his share at a valuation as specified in clause 
22 of the partnership deed ; in other words, that he was not entitled to take advan- 
tage of section 44 of the Partnership Act and claim dissolution through Court. 
These contentions were overruled by the trial Court and it was found that the 
grounds on which the plaintiff came to Court were established. It was also further 
found that there were several acts of malfeasance and misfeasance after the business 
was started, since the in-titution of the suit. A decree for dissolution was granted 
by the learned Subordinate Judge. This decision was confirmed on appeal by the 
learned District Judge and his conclusions are contained in paragraph 33 of his 
judgment and he found that the allegations in the plaint regarding malfeasance 
of the managing partner were sufficiently established and that all the partners acted 
contrary to the terms of the deed of partnership. Unfortunately, both the Courts 
have not kept the distinction between the grounds of dissolution upon which the 
plaintiff came to Court and the conduct of the partners since the institution of the 
suit and this has led to some confusion. The. learned appellave Judge, instead of 
discussing each point separately and recording his finding, has merely adopted the 
easier method of stating that he agrees with the conclusions of the learned Subordi- 
nate Judge contained in paragraphs 13 to 19.: This sort of disposal, no doubt, is not 
very satisfactory, but on that ground I am not inclined to reverse the decision of 
the lower appellate Court as it is an affirming judgment. 

Mr. Narasaraju, the learned advocate for the respondent, has diawn my 
attention to the evidence in support of the grounds on which the plaintiff came 
to Court secking the aid of the Court for dissolving the partnership. I am there- 
fore satisfied that the conclusion of the Courts below that this partnership should 
not be allowed to go on and must be dissolved is perfectly justified on the evidence 
and the material placed before the Courts below. It is also amply clear that the \ 
confidenc:: between the partners, that is, the plaintiff on the one hand and defendants 
on the other, which is the fundamental basis of a contract of partnership and for 
the successful carrying on the business has been lost. Lindley on Partnership 
at page 69 summarises the legal position thus : 


“It may however, be usefully observed here that keeping erroneous accounts and not entering 
receipts, refusal to meet on matters of business, continued quarrelling, and such a state of animosity 
as precludes all reasonable hope of reconciliation and friendly co-operation, have been held sufficient 
to justify a dissolution. It is not necessary, in order to induce the Court to interfere, to show personal 
rudeness on the part of one partner to the other, or even any gross misconduct as a partner. All that 
is necessary is to satisfy the Court that it is impossible for the partners to place that confidence in each 
other which each has a right to expect and that such impossibility has not been caused by the person 
seeking to take advantage of it ”. 


Most of these grounds, it has been found, exist in the present case and I think the 
Courts below were justified in directing dissolution of the partnership. 

The only contention, which requires consideration, is the existence of clause 22 
of the partnership agreement which provides that : 2 


“ If any partner is not willing to continue as partner in the said cinema, he should transfer 
and sell his share for the amount credited in his account towards capital of the cinema to all 
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other partners or to some of them or to one of them but he has no right to sell the same to: 
outsiders ”. 
This clause, it is contended is a bar to the maintainability of the suit as the right to. 
institute a ‘suit for dissolution under section 44 of the Partnership Act is excluded 
by the clause. Reliance was placed in support of this position on a decision of the 
Allahabad High Court in Srimati Dropadi v. Bankey Lal+. Under section 11 of the 
Partnership Act the mutual rights and duties of the partners of a firm are to be 
determined by the contract between the parties and such contract may be express or 
implied. But this is however made subjett to the provisions of the Act. Assuming” 
for a moment that clause 22 of the partnership deed amounts to a contract to the 
contrary, the question is whether it is open to the ‘parties to contract out of the 
right conferred by section 44. Section 44, it may be observed, is not made subject 
to the contract between the parties and gives a right to the partner to seek the assis- 
tance of a Court to have a partnership dissolved on grounds specified in the section. 
Section 11 makes the contract between the parties subject to the provisions of the 
Act, and section 44 being one of the provisions of the Act, the contract is undoubted- 
ly subject to the right under section 44. Section 11 therefore, does not override 
the provisions of section 44. In the Act itself whenever the Legislature intended 
that the right conferred under a particular section is to be subject to the contract 
between the parties, it has expressly stated so, for example, sections 12 to 17 and 
section 42. On a plain reading, therefore, of the provisions of the Act, it seems. 
to me clear that the clause in the partnership deed would ‘not affect in any manner 
the right of the partner to institute a suit for dissolution provided the grounds enu- 
merated in section 44 exist. Under the provisions contained in the Contract Act, 
section 252 was not made subject to the provisions of the Chapter relating to. 
partnership and section 254 provided for dissolution through Court. It has been 
held by the Judicial Committee under the old provisions that a partner’s claim 
to a decree for dissolution rests, in its origin, not on contract, but on his inherent 
right to invoke the Court’s protection on equitable grounds in spite of the terms 
on which the rights and obligations of the partners may have been regulated and 
defined by the partnership contract. Vide Rehmat-un-nissa Begum v. Price®. On 
this principle it was held in that case that notwithstanding that the clause in the 
partnership deed provided a particular duration for the continuance of the partner- 
ship, it was open to a partner to institute a suit for dissolution if he brought himself 
under the provisions of section 254 of the Contract Act. It is no doubt true that in 
the earlier decision Cowasjee Nanabhoy v. Lallbhoy Vullubhoy’, ‚also a decision of the 
Judicial Committee, which was decided however without reference to the provisions. 
of the Act, there is an observation at page 474 which seems to suggest that it was. 
open to the partners to relinquish the right, which they would have of applying 
to the Court for winding up the business, if it could not be carried on at a profit. 
- But the provisions of the Partnership Act under which the present case has to be 
decided make it clear that the contractual rights are subject to the statutory right 
under section 44 of the Act. In Srimati Dropadi v. Bankey Lal1, it was held that - 
* The partner’s right to sue for dissolution of partnership may be controlled or negatived by the 
terms of the agreement among the partners and the Court may in view of the terms of agreement and 
of other remedies provided therein like retirement or sale of his share or settlement of disputes by 
arbitration, refuse to entertain a partner’s suit for dissolution, although the grounds alleged may come 
Within section 44 of the Partnership Act.” 
I understand this to mean that unless it is expressly so stated in the Act, the contract 
would prevail and if the contract negatives the right, a party cannot invoke the 
aid of section 44. In ordinary parlance, the “ expression subject to the provisions 
of this Act,” in my opinion means that the contract, which is the basis for the rights 
of the partners inter se and which regulates such rights must yield to any right 
which is conferred by any of the provisions of the Act unless that right itself is made 
subject to a contract to the contrary . With great respect to the learned Judges 
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in the Allahabad case, therefore I am unable to accept the interpretation placed 
by them on the expression. The decision of the Judicial Committee in Rehmat- 
un-nissa Begum v. Price}, was explained away by the learned Judges on the ground 
that the facts were different. But the principle enunciated by the Judicial Committee, 
in my-opinion, is clear and unambiguous. It is to the effect that the right to seek 
dissolution through Court is not based on contract but is based on statute and, 
-therefore, the contract cannot override the right conferred by the statute. I am unable 
therefore with great deference to explain away the decision in Rehmat-u-nnissa Begum 
v. Price}, in the manner in which it was go? over by the learned Judges of the Allaha- 
bad High Court. The Partnership Act, if any, has made the position clearer than 
under the Contract Act, sections 252 and 254 which were the sections which were 
considered by the Judicial Committee in Rehmat-un-nissa Begum v. Price. The 
expression “‘ subject to the provisions of the Act” did not occur in section 252 
of the Contract Act. In my opinion, therefore, when the Legislature enacted 
section 11, itmust have been aware of the decision in Rehmat-un-nissa Begum v. Price}, 
and must have deliberately introduced the expression “ subject to the provisions 
of the Act ” with a view to make it clear that the right under section 44 cannot be 
taken away by the contract between the parties. In my opinion, therefore, the 
contention urged on behalf of the appellants that the suit is not maintainable 
by reason of the existence of clause 22 of the partnership deed cannot be accepted. 


The learned Subordinate Judge has directed the receiver to sell the super- 
structure by holding the sale only between the partners and this direction was 
modified by the District Judge by adding a condition that bidding should start from 
Rs. 1,40,000 as the defendants were willing to adopt that valuation as the basis 
for bidding. There is no necessity to alter the direction of the Courts below in the 
matter of the sale of the superstructure. 


It is however represented on behalf of the appellants that by reason of some 
arrangement come to while the appeal was pending in this Court, 1st defendant, 
the managing partner has been running the cinema and not the receiver and that 
the same should be allowed to continue until’the sale of the superstructure by the 
receiver, To this course the learned advocate for the respondent has no objection. 
-But he apprehends that if the sale drags on for a longer time, that would enable 
the defendants to continue in management for a longer time. I think this appre- 
hension can be met by directing the receiver to carry on the sale immediately even 
if the Court is closed and make everything ready for confirmation of the sale by 
the time the sub-Court opens after this summer recess. 


In the result the decision of the lower Court is confirmed and the second appeal 
is dismissed with costs. No leave. 
R.M. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——MR. JUSTICE SOMASUNDARAM. 


Ramanath Bholgothra (of Jatamu) : .. Petitioner" 


Criminal Procedure Code (V of 1898), section 93-A— Warrant for arrest sent to Commissioner of Police 
of Madras from Kashmir for detention of person under Public Safety Act—Executability. 


Where an Additional Magistrate of the State of Kashmir and Jammu sent a warrant to the Com- 
missioner of Police of Madras State for the arrest of a person under the Public Safety Act Rules of 
Kashmir and Jammu, and the warrant did not contain the particulars of the offence charged or the 
specific reasons for the arrest of that person under section 93-A of the Criminal Procedure Code, 


Held: (1) That section 93-A does not apply to the Commissioner of Police in the City and section 
93-A is the only section under which a watrant of arrest issued by an external State can be executed. 
Both for the reasons that the Commissioner of police is not a ‘ Court’ and that section 93-A does not 
apply to him, the warrant sought to be executed against a person from a State outside the Indian. 
Union cannot be executed. i 
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(2) Generally under the Public Safety Act persons are arrested for detention and-not- for 
trial. Applying the principle in Mohan Kumaramangalam, In re, (1951) 1 M.LJ. 174a person 
belonging to a State outside the Union cannot be arrested in Madras for his offence in that State. 
If the person is wanted for an offence the requirements of section 93-A of the Criminal Procedure 
‘Code should have been strictly followed. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise. the order of the Chief Pre- 
sidency Magistrate, Egmore, Madras, dated 26th February, 1952 and passed in 
Cri M. P. No. 201 of 1953, on his file, 


_V. V. Srinivasa Aiyangar and M. V. Ganapathy for Petitioner. 


The. State Prosecutor (S. Govind Swaminathan) for the State. 
' The Court made the following 


Orper.—The above two petitions relate to the arrest of one Ramanath Bhol- 
gothra of the State of Jammu in Kashmir. He was taken into custody by the 
Madras Police on 6th F ebruary, 1953, and released on bail by an order of this 
‘Court dated’ 11th February, 1953. At the time of the arrest the only information 
‘which the Madras Police had was a communication from the Hyderabad Police 
to the Madras Police that the person was wanted by the Jammu and Kashmir 
Police. - The Madras Police arrested him under section 54 of the Code of Criminal 
Procedure, and, as already stated, he was released on bail on order of this Court, 
dated 11th February, 1953. After the release he made an application to the Chief 
Presidency. Magistrate on 26th February, 1953, for cancellation of the bonds exe- 
cuted by him and the sureties. As bail was granted by this Court, the Chief 
Presidency Magistrate declined to cancel the bonds holding that he had no power 
to do so and referred the petitioner to this Court. Against this order the petition 
Crl. R. C. No. 206 of 1953 is preferred for cancellation of the bonds. In the 
meantime, a warrant for the arrest of Ramanath Bholgothra issued by the Additional 
District Magistrate of Jammu in Kashmir State-has been received by the Com- 
missioner of Police, Madras City. The State Prosecutor has made an application 
in Crl. M. P. No. 371 of 1953, for the cancellation of’the bail granted to the said 
person and for permission to arrest. After notice to the other side, both the appli- 
cations were heard together. 

‘The warrant that has been issued by the Additiona] District Magistrate of 
Jammu is in Urdu and a translation of it was furnished by the State Prosecutor. 
I had it translated in English by the Court translator also ; and according to the 
Court translation the warrant reads as follows : 

Judicial . 315/t 
. For the arrest of accused. 
Warrant for the arrest of accused. 3 
In the Court of the Additional District Magistrate, Jammu. 
The State 
D. 
Ramanath and others. 
‘Offence under section 49 (7), Public Security Act 34 (?) Jammt Kashmir Defence Act. 
To 
‘Court Inspector, Jammu. 


. One Mussammath Ram Nath Bhal otra, advocate, son of Amarnath, Khathri by caste, ‘resident 
-of Jammu is charged for the aforesdid offence. Therefore, you are hereby ordered to cause’ the arrest 
.of the said Ramnath Bhalgotra, advocate, Jammu and to produce him before me: w 
, You are hereby warned to carry out this. Date 2nd Bhogi . . . .... . . (?) 
: Signature. 
From : 3 
The Commissioner of Police, Jammu. 
“The Original is retained for the purpose of keeping on the file. , - 
; (Signed) in English, 
Itis clear from the'terms of the warrant that it is‘addressed to the Court Inspector; 
„Jammu. This has been forwarded to the Commissionér of Police, Madras, by the 
Inspector-General of Police, Jammu and Kashmir Government with. a covering 
etter. The Commissioner of Police thereupon entrusted it to one of the Inspectors 
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-of Police for execution. The warrant is now sought to be executed after getting 
ahe, “bail granted to: Ramanath Bholgotra cancelled. i ' 


- The procedure’ which, governs the execution of such warrants is ; laid down in 
seation, 93-A of.the Criminal Procedure Code. Clause -(3) of section ass relates 
to warrants issued by an external court and it is as, follows : ¢ 

* (3) Where an internal court has received-for service or execution a sümiióñs to, or a 
warrant for the arrest of an accused person:issued by an.extérnal court, it shall cause ‘the same to be 
:served or-executed as if it were-a summons or warrant-received by it. from, another. internal court for 
:service-or execution within the local limits of its jurisdiction ;.and‘where any: such-warrant of. arrest 
has been so executed, the person arrested shall so far as possible, be dealt"with in accordance with- the 
Procedure prescribed by sections 85 and 86.” 


‘That the Court. of the Additional Disirict Magistrate; aaa ‘anid ‘Kashanie i is an 
‘external Court within.the meaning of the Code of Criminal Procedure is not disputed. 
‘Such a warrant can'be executed only by the.internal Court when.it is received by itfor 
execution: The warant shows that it is addressed - only. to the: Court: Inspector, 
Jammu; ‘and itis not-addressed ‘to any-interial Court within: the” mennig of that 
term, contained in’ section .93-A. se f ‘ ; ty Lae s 


` Itis “contended ‘by. ‘the ‘State Prosecutor that. by Sch covering letter. oF: the 
Inspector ‘General of Police, Jammu and: Kashmir Government, the. warrant has 
‘been ‘received by the: Commissioner of: Police and as under ‘section -7’ of. the City 
‘Police “Act, ~he jis a ‘Presidency. Magistrate, he must’ be considered to’ be a Court 
‘within the meaning-of section 93-A of the Code, and therefore, the Commissioner 
of Police in his capacity as a Presidency Magistrate. can execute the. warrant: 
The: question. to be considered:is whether the Commissioner.of Police, who by virtue 
of hisoffice is a Presidency Magistrate, is a ; Court to which the ‘Criminal Procedure 
Code applies.. ; © 7 


r 


There i is.no definition, of ‘ Court ?in any of the Acts, ahd certainly, there is none 
in the Criminal: Procedure Code. But.a * Court’ is ordinarily understood as ‘a 
place where justice is judicially administered.’ (See ‘Stroud’s Judicial Dictionary). 
ree Clarke v. Brajendra Kishore Roy1,.their Lordships of the: ery Council have sord 
that : hove 


“ For the sake of brevity the Code uses the term ‘ ‘Court’ and * Magistrate eons: if not 

aways, as convertible terms,” 
Under the’ Code, apart from the: High ee only five’ classes of Criminal Courts 
are constituted and they are mentioned in section 6 of the Code: -The Court of 
Presidency Magistrate is one of them. Sections 9 to 12 of the Code of Criminal 
Procedure deal: with the establishment of Courts and appointment of Magistrates. 
Section 18 deals with the enponanent of Presence Magistrates. Section 18 (1) 
is. as follows : . i 

“i The Provincial ovement shall from time to time, appoint a sufficient number of persons 
(hereinafter called Presidency Magistrates) to be Magistrates for each of the Presidency-towns, and 
shall appoint one of such persons to be Chief Presidency Magistrate for each such town.’ 
Presidency Magistrates appointed under the above section are the Courts of Presi- 
dency Magistrates mentioned in section 6 and the Pr csidency. Magistrates mentioned 
in section 6 are appointed under section 18. In the Code wherever there is reference 
to the Presidency Magistrate it would only mean and refér to the Presidency Magis- 
trate appointed under section 18 of the Code. ‘The. Commissioner and ‘his deputies 
who are Presidency Magistrates by virtue of their office; are not Presidency Magis- 
trates appointed under section 18. Though they:may have the powers of Presidency 
Magistrates by virtue of section 7 they are not Courts of Presidency Magistrates 
under the Code. 


In section 93-A the expression ‘ internal Court “is denfied as ‘any Court in the 
territories to which this Code extends.’ Section 1, clause (2), defines the scope 
and extent of the Code and it is as follows : 


iS om 
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“It extends to the whole of India except the States of Jammu and Kashmir and Manipur ; but 
in the absence of any specific provision 10 the contrary, nothing herein contained shall affect any 
special or local law now in force, or any special jurisdiction or power conferred, or any special form 
of procédure prescribed, by any other law for the time being in force, or shall apply to :— 

j (a) the Commissioner of Police in the towns of Calcutta, Madras, and Bombay; or the Police 

in the towns of Calcutta and Bombay. i iii 
{b) heads of villages in the State of Madras ; 

(c) village police officers in the State of Bombay : 

Provided that the Provincial Government may, if it thinks fit, by notification in the Official 
Gazette, extend any of the provisions of this Codg, with any necessary modifications, to such excepted 
persons. i 

According to the above clause, unless there is a specific prayision to the con- 
trary the Code does not apply to the Commissioners of Police in the City of Madras. 
-It is needless to mention that a specific provision to the contrary must be made in the 
Code itself. -In fact, wherever the Code is extended to the Police at Calcutta, it is 
specially mentioned, see sections 54, clause (2), 55 (2), 56 (2), 83, 84 (4) and 85 
of the Code. The above sections are special provisions to the contrary referred to 
in clause (2) of section 1. Unless, therefore, there is a special provision, making 
section 93-A applicable to the Commissioner of Police, it will fall within the general 
_ prohibition, and, the Code will not apply to the Commissioner of Police. It is not 
contended that there is any notification by the Provincial Government extending. 
the provisions of this Code to the Commissioner of Police. There is no provision 
in the Madras City Police Act by which the Code is made applicable to the Com- 
missioner of Police. By section 31 of the Madras City Police Act, certain sections 
of the Criminal Procedure Code such as sections 523, 524 and 525 have been made 
applicable to the-police in the city. Similarly by section 51-A, clause (3) of the Act, 
the Commissioner or the Deputy Commissioner has been empowered to exercise 
all or any of the powers of Court under sections 75 to 77 of the Criminal Procedure 
Code. This shows that the Madras City Police Act may provide for the application 
of any of the provision of the Criminal Procedure Code to the Commissioner of 
Police. In the absence of such a provision the alternative is that there should be a 
notification as required by the proviso to section 1, clause (2) of the Code. There 
are no provisions in the City Police Act making section 93-A apply to the Com- 
missioner of Police, Nor is there any notification of the Government under section 1, 
clause (2) proviso. In these circumstances apart from the fact that the Com. 
missioner of Police though he may be a Presidency Magistrate by virtue of section 7 
of Madras City Police Act cannot by any means he called a Court ; on account of 
the prohibition contained in clause (2) of section 1, the provisions of the Code do not 
apply to him. Hence section 93-A does not apply to the Commissioner of Police 
and section 93-A is the only provision under which warrants received from external 
Courts can be executed. If it does not apply to the Commissioner of Police, he 
cannot execute the warrant. Both for the reason that the Commissioner of Police 
is not a Court and that section 93-A of the Code does not apply to him, the warrant 
that is now sought to be executed by him cannot be executed against the person 
for whose arrest the warrant has been issued. 


There is one other reason which stands in the way of the warrant being exe- 
cuted against the respondent, in C. M. P. No. 371 of 1953. It is clear from the 
warrant issued by the Additional District Magistrate, Jammu and Kashmir Govern- 
ment, that the person sought to be arrested is wanted under the Public Safety Act, 
No. 32, Jammu and Kashmir Government Rules. The section of the Act under 
which he is sought to be arrested is section 29 according to the copy given by the 
State Prosecutor and section 49 according to the Court translation, the warrant 
as already stated is in Urdu. Whether it is section 29 or 49 there is nothing to 
indicate what that offence is. The particulars of the offence are not mentioned, nor 
is there any description of the offence. But it is apparent that the person sought 
to be arrested is wanted under the Public Safety Act of that State. Generally 
under the Public Safety Act persons are arrested for detention and not for trial for 
‘any offence. In such cases, it has been held by a Bench of this Court consisting 
of Govinda Menon and Basheer Ahmed Sayeed, JJ., in Mohan Kumaramangalam | 


~ 
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In ret, that if a person is arrested in one State because he is wanted by another 
State for detention in that State such an arrest is illegal. Tf this is so, in the case of 
. States inter se within the Union.a fortiori the respondent in Cri. M. P. No. 371 of 
1953 cannot be arrested in Madras for the purpose of detention in the State of 
Jammu and Kashmir. If the person is wanted ‘for an offence, it must be clearly 
stated’ in the warrant, with necessary particulars and descriptions and section 93-A 
“must be. strictly followed. 


» For the above reasons, I am of opinion that the warrant that has been sent by 
the Additional District Magistrate, Jammusnd Kashmir Government, under which 
Ramnath Balgothra is now sought to be arrested cannot be executed against him 
in this State. ‘The petition preferred by the State Prosecutor, Gril. M, P. No. 371 
of 1953, is therefore dismissed. au, Pos : 


In view of the order in Cri, M, P. No. 371of 1953, I must allow the petition, 
Crl.-R. C. No: 206 of 1953. The bail bonds executed by the petitioner and by. the 


sureties will be cancelled. 
. KG, 23 se eee Order accordingly. 
IN THE’ HIGH COURT OF JUDICATURE AT MADRAS. 


` | Present :—Mnr. Justice CHanpra REDDY. 


Nidiigonda Rudramani and another ` os © ` a. Petitioners* 
SES U. f 
Chanduvula Srisailam and another Respondents. 


Court-Fees Act (VII of 1870), section 7 (v) (c)—Defendant let into possession of house as licensee— 

agea to vacate on demand——Suit for ejectment—Value for purposes of court-fee to be computed under section 7 
v) (e). - 

., Ina suit for ejectment on the grounds that the defendants were let into possession of the suit 
house as a licensee and refused to vacate when demanded, the value of the relief for purposes of 
court-fee should be computed. under section 7 (v) (e) of the Act that is the market-value of the suit 
house, and ad valorem court-fee on that basis should be paid. © >- 

Mst. Barkatunnissa Begum v. Mst, Kaniza Fatma, (1926) 1.L.R. 5 Pat. 631 and Ram Raj Tewar 
v, Girnandan Bhagat, (1893) 1.L.K- 15 All. 63 not followed. 


Ratilal v. Chandulal, A.I.R."1947 Bom, 482, followed. ; 


Fetition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsif of Vizianagram, 
dated 8th November, 1951 and passed in unregistered plaint O. S. No. of 1951. 


K. Srinivasan, R. Aravamidha Aiyangar and A. R. Subrahmanyam for Petitioners. 
D. L, N. Raju for The Government Pleader (P. Satyanarayana Raju) for the State. 


The Court delivered the following , 

` Junoment.—This petition raises a question relating to court-fee. The peti- 
tioners instituted’a suit for ejectment of the defendants from the suit house alleging 
that the defendants who were let into possession of the suit house as licensee refused 
to vacate the same when demanded. They valued the suit under section 7 (xi) (cc) 
of the Court-Fees Act. The recitals in the plaint were that in a partition between 
the plaintiffs and their brother the suit house was allotted to the share of the latter, 
that their brother allowed the defendants to use the suit house as licensees that after 
the death of their brother they became entitled to the property and that in spite 
of-the revocation of the licence the defendants refused to surrender possession of the 
same to them and denied the plaintiffs’ right. . 


On an objection taken by the Court-Fée Examiner that the suit was not correctly 
valued, the question was gone into by the District Munsif and it was decided by 
him-that the value had to be computed for purposes of court-fee under section 7 (2) 
(e) and not .inder section 7 (xi) (cc) of the Act. ‘In that view of the matter, the tria 
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court called upon the plaintiffs to give the market-value of the property and pay 
ad valorem court-fee on that basis. 
_ In this revision petition the order of the District Munsif is sought to be revised. 


| - In support of the petition Mr. Aravamudha Aiyangar urges that the view of 
_the trial court is erroneous and that the provision of law applicable to the present 
case is either section 7 (xi) (cc) or Schedule II, Article 17 (b) of the Court-Fees Act 
and relies on two decisions, one of Allahabad High Court in Ram Raj Tewari v. 
Girnandan Bhagat? and another of Patna High Court in Mussamat Barkatunnessa 
Begum v. Mussamat Kaniza Fatma*. A fefefence to the provisions of the Act shows 
‘that section -7 (xi) (cc) cannot have any application to a suit to recover posséssion 
‘of the property ‘froma licensee. It provides: a cheap remedy “ for recovery of 
immoveable property from a tenant, including a tenant holding over after deter- 
mination .of a tenancy”. . A licensee cannot be included in the term ‘tenant’. I 
fail to see: how section’y (x7), (cc) of the Act has any bearing on the present’ case. 
There is therefore no support for this argument either on a plain reading of the 
section or by way of decided cases. In fact the two decisions relied on by him 
furnish an answer to his contention and I will refer to them shortly. 


Coming to the argument that the suit is incapable of valuation and for that 
reason comes within the purview of Schedule II, Article.1:7 (b) of the Court-Fees 
Act there is not much substance in it either. It cannot be said that it is incapable 
of valuation as the relief asked for is the possession of a house which is covered by 
section 7 (v) of the Act. The two rulings cited by Mr. Aravamudha Aiyangar 
and a number. of other cases which will be adverted to’ immediately clearly bring 
the case of this deccription under section 7 (v) of the Court-Fees Act. 


Counsel for the petitioners next argued that in any event the case is not governed 
by section 7 (v) (e) of the Act as the subject-matter in dispute is not the house itself 
but something less namely the right of the defendants to remain in the house. Accord- 
ing to him section 7 (v) (e) of the Act applies only when the suit is based on title 
and not to a case like the present where the plaintiffs revoke the licence and the 
dispute in the suit is only the right of the licensee to remain in the house. The 
basis of the argument is Mussamat Barkatunnissa Begum v. Mussamat Kaniza Fatma?®, 
No doubt the above case lends support to his argument. The learned Judges 
took the view that a suit for ejectment of a licensee after revocation of the licence 
comes under section 7 (v) of the Court-Fees Act and the court-fee payable is according 
to the market-value of the subject-matter of the suit.. According to them, the 
‘subject-matter of the suit is the right to eject the defendants and the value of 
that right is the value at which the defendants’ right to remain in the house under 
the-licence of the plaintiff may be valued. In other words, it was not the market- 
value of the house but the reasonable valuation placed by the plaintiff on such a 
right. I am unable to follow the rationale of this decision. If as stated in that 
‘ruling stich a case comes under section 7 (v), the only logical conclusion to-be reached 
is‘ that it is governed by one or other of the sub-clauses of that section. It cannot 
be said iri-one breath that the case comes within the purview of section 7 (v) and 
in the next breath that it is not governed by any of the sub-clauses of clause (v). 
Sub-clause (e) of clause (v) of section 7 makes provision for the recovery of possession 
of garden or house. - So a suit for recovery of possession of a house has to be valued 
‘under that sub-clause when once it is found to come under section 7 (v) of the Court- 
Feés Act. Nor am I able to appreciate the force of the observation that the subject- 
‘matter of the suit is the right of the licensee to remain in the house. If the basis 
of the suit is the revocation of the licence I do not see what right the licensee has 
to remain in the house. He is in the position of a trespasser and has no right to 
continue in possession of the house. In support of their conclusion ‘the lezrned 
Judges- relied upon a decision of the Allahabad High Court in Ram Raj Tewari v. 
Girnandan Bhagat), That was a suit to eject a tenant at fixed rate on the allegation 
that-the-tenant.committed acts inconsistent with the purposes for which the land 
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was let. The question incidentally arose whether the suit should be valued as one 
for possession of land within the meaning of paragraph 5 of section 7 of the Court- 
Fees Act. It was decided that paragraph 5 of section 7 applied to such a case. It 
was further observed that i 

“ the subject-matter cannot be treated as the land itself, as the landlord, plaintiff has through 
his tenants, proprietary possesssion, and what is really sought is to free the land from the possession 
of the tenants ” 
that is to get rid of the tenants. For the reasons mentioned above I find it difficult 
to agree with the rule stated therein. - © 


Section 7 (v) is limited cases where the subject-matter is either a house, garderi 
or land. If possession of any of:them is sought, it must be valued as provided for 
in that section and provision is made-for the recovery of possession of house under 
sub-clause (e) requiring computation of court-fees on the basis of the market value. 


A Bench of the Bombay High Court in Ratilal v. Chandulal? expressly dissented 
from Mst. Barkatunnissa Begam v. Mst. Kaniza Fatma?, ‘The view taken by them was 
that a suit for possession of a house on the allegation that the defendant was in 
possession. as a licensee has to be valued under section 7 (v) (e) of the Court-Fees 
Act. Repelling the argument that the subject-matter in a case of this kind ought 
not to be regarded as the entire house with all the rights involved therein but merely 
one aspect of the house, the learned Judge observed that 

“ the subject-matter of a suit is what the suit is about. It is not the same thing as the object 
of the suit.” 

The same view was taken in a recent case by the Calcutta High Court in 
Satish Kumar v. Sailabasini Devi. In Gajanan v. Rajeswar*. Bose, C.J., expressed 
his disagreement with the principle enunciated in Mst. Barkatunnissa Begum v. 
Mst. Kaniza Fatma? and reached the same conclusion as-the learned Judges in Ratilal 
v. Chandulal’, though there is no reference to that case. I express my respectful 
agreement with the rule stated by the Bombay High Court in Ratilal v. Chandulal! 
and hold that the present case is governed by section 7 (v) (e) of the Court-Fees Act 
and court-fee has to be paid on the market value of the house. It follows that the 
order of the learned District Munsif is correct and has to be affirmed. 


In the result, the Civil Revision Petition is dismissed with costs. The petitioners 
are given one month’s time from the date of the receipt of the records in the lower 
court for payment of deficit court-fee. The records are to he despatched imimedia- 
tely. 


VBS... i -—— ; Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mgk. Justice Macx. 


Raman Chettiar and others .. Appellanis* 
v. 
Raman Chettiar and others .. Respondents. 


Private International Law—Courts in India—When should apply the law of a different country— Accrual of 
Interest War Time Adjustment Act (Burma Act XI of 1947), section 3—Applicability to decrees enforced in Indian 
Courts—Law of the country in which action is brought—Applicability—Limitation to the rule as to. 


A Court has often to decide an issue which is very closely connected with a foreign system cf 
law, so as to necessitate recourse to that system. One of the parties, for instance, may he foreign 
by nationality or of a foreign domicile. A contract made in one country may be performed in anotLer. 


Where the contracting parties who are nationals of the Indian Republic entered into contracts 
in Burma when they were doing business in Burma, they are presumed to have agreed that the laws 
of Burma, as it then was, should apply to those contracts. The Burma Act (XI of 1947) is clearly 
based on principles of justice, equity and good conscience and as such it should govern contracts 
entered into in Burma when sued upon in the Indian Courts. 





1, ALR. 1947 Bom. 482. 3- ALR. 1949 Cal. 621. 
2. (1926) I.L.R. 5 Pat. 631. 4. ALR. 1950 Nag. 237. 
* A. A. O, No. 376 of 1950. Ist May, 1959. 
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Dictum of Lord Esher (M.R.) in Gibbs and Sons v. Societe Industrielle. et Commerciale Des Metaux 
(1890) L.R. 25 Q.B.D. 399, distinguished. - ; : 


The principle deducible may be said to be one of just and equitable adaptation of a just and 
equitable law, passed in the country of contract, after the contract was entered into, and having on 
the contract a retrospective effect, the law necessitated by unforeseen and calamitous happenings. 


In a domain where there is no statutory law or even within the ambit of a statute, where the 
statute is silent and does not specifically legislate for a particular case which may arise for determi: 
nation as between parties in Court, there is scope and need for judge-made law in the shape of decisions 
in concrete cases. : ; . 23 

Appeal against the order of the Court of the Subordinate Judge of Pudukottai, 
dated the grst day of August, 1949 and made in E.A. No. 51 of 1949 in O.S. No. 581 
of 1941, on the file of the Chief Court, Pudukottai. . 


S. Tyagaraja Aiyar and R. Viswanathan for Appellants. 
R. Gopalaswami Aiyangar for Respondents. 


The Court delivered the following , 

Juocment.—This is an appeal by the decree-holders against an order passed 
by the learned Subordinate Judge of Pudukottai allowing an application” by the 
judgment-debtors under sections 47 and 151, Civil Procedure Code and, holding 
that they were not liable to pay interest of Rs. 2,846-1 1-0 for the period 8th Decem- 
ber, 1941 to 31st March, 1947, by virtue of the Accrual of Interest War Time Adjust- 
ment Act (Burma Act XI of 1947). - The suit was one for recovery of monies depo- 
sited with the defendants in Burma ‘admittedly many years ago. Section 3 of the 
Burma Act XI of 1947 runs as follows : " 

** Notwithstanding anything contained in any other law for the time being in force, or in any 
contract of loan or mortgage deed, no interest shall accrue or be payable upon any loan or mortgage 
other than usufructuary mortgage made in Burma before the 5th day of May, 1942, for or in respect 
of the period which falls within the 8th day of December, 1941 and the date on which the provisions 
of section 7 of the Courts (Emergency Provisions) Act, 1943, cease to’ operate or are repealed.’” 
(Admittedly 31-3-1947.) l . i Pan 

The point arising is one ofimportance and interest, namely, to what extent courts: 
in India-are governed by or should apply this very equitable and just Act passed in 
Burma in‘1947. The object of the enactment was to relieve debtors from liability 
to pay interest during a period of foreign invasion and occupation and of most 
unsettled war conditions when any kind of business in the ordinary sense was rendered 
practically out of the question. 


The learned Subordinate Judge in a short order allowing the application under 
appeal referred to full reasons, he gave in an order in E. P. No. 106 of 1949 in C. 
S. No. 106 of 1943, a decree of the High Court transferred to him for execution, 
for coming to the conclusion that the judgment-debtors were entitled to claim this. 
relief in execution, where decrees were passed prior to the enactment of Burma Act 
XI of 194.7. A printed copy of that order has been placed before me but the learned 
advocates have not been able, though adjournments were given for this purpose, 
to ascertain whethe: any appeal to this Court has been filed against that order. 

I can sée no obstacle to my disposing of this appeal on its merits taking into 
- corisidSration the reasons given by the learned Subordinate Jude in the fuller report. 
It has been urged by Mr. Viswanatha lyer for the appellants that the Burma Act 
can have no force in India and cannot be’ applied by Indian Courts in the absence 
of legislative. provision. making the Burmia Act applicable to the Indian Union. 


i „This aspect of the matter has.not been considered by the learned Subordinate Judge,. 


who assumed, in my opinion rightly though he gave no reasons that the Burma 


zi ‘Act of: 1947.Was. binding on the Courts .cf India; It is necessary, however, to exa- 
-~ emine the:legal basis for this finding. ‘The applicability of this Act to these contracts, 
“vas jt appears toime, must be considered on, principles-of Private International Law, 


which is not the same in all countries: “It has been-describéd by: Baty in: his “ Pola-. 

rized Law ” at page 48, as “rights voluntarily chosea by a State for the decision 
eof a case which ‘have’ a foreign application.” The Court has often fo decide an 

issue.which is very closely connected ‘with a foreign system of law, só äs fo necessitate 
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‘recourse to that system. One of the parties, for instance, may be foreign by nationa- 
_ lity or of a foreign domicile. A contract made in one country may be formed in 
another. In India Private International Law is not regulated by statutes. In 
England, as in most countries it has perforce been developed only by judicial 
decisions in concrete cases. 


I venture to express the view that Private International Law applicable to 
the Indian Union can ordinarily be built up by judicial decisions in concrete cases, 
and also the hope that there will be no attempt at any statutory enactment in this 

very wide and uncertain field which will inyest it with a rigidity which may impede 
` its natural evolution. 


In the present case, we are in the domain of contract, Lord Esher laid down the 
following rule in: Gibbs @ Sons v. Societe Industrielle et Commerciale Des Metaux}, 
which is a leading case on the subject : 4 

“The general rule as to the law which governs a contract is that the law of the country, either 
where the contract is made, or where it is to be so performed that it must be considered to be a con- 
tract of that country, is the law which governs such contract ; not merely with regard to its construc- 
tion, but also with regard to all the conditions applicable to it as a contract. I say “applicable 
to it as a contract’ ‘to exclude mere matters of procedure which do not affect the contract as such, 
but relate merely to the procedure of the Court in which litigation may take place upon the contract. 
The parties are taken to have agreed that the Jaw of such country shall be the law which is applica- 
ble to the contract. Therefore if there be a bankruptcy law, or any other law of such country, by 
which a person who would otherwise be liable under the contract would be discharged, and the 
` facts be such as to bring that Jaw into operation, such law would be a law affecting the contract, 
and would be applicable to it in the country where the action is brought.” 

In the case before me, the contracting parties are nationals or citizens of the 
Indian Republic and when they were doing business in Burma, both the Indian 
Republic and Burma were all included within the British Empire. They are 
presumed to have agreed thatthe laws of Burma, as it then was, should apply to 
these contracts.. Since these contracts were entered into, there have been stu- 
pendous changes which have perhaps also led to this suit and similar suits being 
filed in the Pudukottah and other Courts of the present Indian Union, instead of 
in the Courts of Burma. IfBurma had not been liberated after it fell under Japanese 
occupation or had passed as China has behind what is called the “ Iron Curtain,” 
laws may perhaps have been enacted in that country which may have cut at the root 
of contracts and private ownership of property in such a manner as to render 
enforcement of these contracts impossible. Would any such law govern the rights 
of the parties in a suit on these contracts tried by Indian Courts? I would answer 
this question in an emphatic negative. It is-not, therefore, in all cases where the 
general rule laid down by Lord Esher can be applied. The rule is only applicable 
when any change of law in the country in which the contract was made is not repug- 
nant to the principles of our Constitution, or of those principles of justice, equity 
and good conscience on which our own lex fori is founded. If such be the case, 
the change of law, as I see it, will not be applied by our Court. But by an exten- 
sion of the principle governing the English Private International Judge-made law, 
by which we may be guided, the Burma Act of 1947 which is clearly founded on 
principles of justice, equity and good conscience, should govern such contracts 
when sued upon in the Indian Courts. 


The principle deducible may be said to be one of just and equitable adap- 
tation of a just and equitable law, passed in. the country of contract, after the con- 
tract was entered into, and having on the contract a retrospective effect, the law 
` being necessitated by unforeseen and calamitous happenings. which between 1941 
and 1947, suspended in Burma all ordinary business. It would, in short, be most 
inequitable for the Indian Courts to enforce these contracts in disregard of this 
law ; nor is it necessary for Courts to wait till the Union Legislature makes the 
. Burma Act of 1947 applicable to these contracts. In a domain where there is no 
-. statutory law or even within the ambit of a statute, where the statute is silent 
. and does not specifically legislate for a particular case which may arise for deter- 
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mination as between parties in Court, there is scope and need for judge-made law 
in the shape of decisions in concrete cases. It is not of course the function of a 
judge to legislate ; but it is his primary function to do justice as between parties. 
He cannot act in violation of statutory enactment or binding judicial precedents. 
There is, however, no need or any excuse, in my humble opinion, 
for a judge to express helplessness to do justice and blame legislatures for failure to 
legislate and even when they do legislate, for failure to instruct them exactly as to 
how they should act in every type of case which may occur. Even in a country 
.where the law is mainly codified, Judges have the onerous duty cast upon them of 
administering justice by laying down principles in a wide and unchartered domain - 
not covered by statutes in actual concrete cases which may arise before them. 
‘Courts can in this way give complementary and ancillary constructive aid to 
legislatures in the great task of upholding and administering justice, instead of 
being, as is sometimes the case, a little too prone to wait for legislation or to pick 
holes destructively in legislation which may be passed. 


I have no hesitation in agreeing with the contention of the learned Subordi- 
nate Judge that Burma Act XI of 1947 should be applied to these contracts so far 
as applicable. The order of the learned Subordinate Judge giving fuller reasons 
makes reference to a certified copy of an order of the Rangoon High Court in 
C. M. P. No. 69 of 1947 that decrees already passed cannot be reopened under the 
Burma, Act, taking the view that the decree of a Court was not a transaction between 
the parties, and that the amount due under the decree cannot be regarded as a loan 
‘within the purview of section 3 of the Act reproduced supra. The learned Sub- 
ordinate Judge took a different view and as it appears to me rightly held that the 
fact that a loan ripens into a decree does not deprive the decree of its basic charac- 
teristic of a loan liability. The word “ debt” has indeed in several enactments 
‘such as the Insolvency Act, section 20 of the Limitation Act and the Madras Agri- 
culturists’ Relief Act been specifically defined so as to include judgment debts as 
well, I am in agreement with him that a decree would come within the definition 
of “ loan or mortgage” as contemplated in:section 3 of the Burma Act. If the 
Rangoon High Court ultimately confirmed the view in the C. M. P. placed before 
the learned Subordinate Judge, I think it is an erroneous one and that interest on 
‘deposits included in a decree between 8th December, 1941 and 31st March, 1947, 
on which date the Courts (Emergency Provisions) Act, 1943, ceased to operate shall 
not be payable. ‘ = 

The next point which arises in this appeal is whether an executing Court can 
wipe out interest included in the decree as contemplated by the Burma Act. In 
the present case the question is really academic, as the executing Court is the Sub- 
‘Court, Pudukottah, which took over the jurisdiction and the work of the Chief 
‘Court of Pudukottah which passed the original decree. In my view it is not open 
to an executing Court as such to give any relief under the Burma Act of 1947. 


Mr. Gopalaswamy has urged that the Burma Act operates as a statutory 
‘discharge of all interest included in the decree between the prescribed dates. 
“There are however manifest inconveniences in an executing Court being able to 
grant this relief without going into the plaint particularly in a compromise decree - 
passed prior to the Burma Act, where other factors have to be taken into considera- 
tion. ‘The view to which I am inclined is that relief to debtors under the Burma 
Act XI of 1947 can only be granted by the Court which passed the decree by an 
application made to it under section 151, Civil Procedure Code, for amendment 
of the decree on the analogy of applications to amend decrees and wipe out interest 
under Madras Act IV of 1938. 


This appeal must, however, succeed on the contention of Mr. Viswanatha Iyer 
for the appellant-decree-holders that the suit itself on which this decree was passed 
having been filed on 23rd August, 1941, the plaint amount did not include any 
interest which could in any event be wiped out by the Burma Act, which only wiped 

° out interest between 8th December, 1941, and 31st March, 1947. This decree was 
a compromise one passed as between the parties and carried interest of 6 per cent. per 
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annum from the-date of the decree. Under section 34 of the Civil Procedure Code 
interest from the date of the suit to the date of the decree is a matter solely for the 
Court to decide at such rate as it deems reasonable. 


Mr. Gopalaswamy has urged that interest even at Court rate should be wiped 
out between the dates 8th December, 1941 and 31st March, 1947, as interest was 
charged on a decree obtained on a loan and therefore interest on the Joan itself- 
It is not possible to accept this contentior. The Court rate of interest, namely, 
6 per cent. from the date of the decree certainly has no relation to the nature of the 
contract on which the decree was passed; and allows the decree-holder interest 
at 6 per cent. on an amount to which he has been held to be rightfully entitled. 


All that the judgment-debtor should have done was to have satisfied the decree 

‘in which no interest such as that contemplated by the Burma Act was included, 

without allowing it to accumulate at Court rate. Neither in law nor on: grounds 

of equity has any case been made out for wiping out any interest under this decree 
on this suit filed on 23rd August, 1941. 


The appeal succeeds. The lower Court’s order is set aside. The decree will be 
executed for the amount rightfully decreed. I direct the parties to bear their own 
costs. 

R.M. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BALAKRISHNA AYYAR. 


K. T. Pappanna Rowther ... Petitioner.® 


Madras General Sales Tax Act (IX of 1939), section 2, clause (b)-—‘* Dealer ®”—Meaning—Person 
who keeps on only selling without any buying—If dealer—Duty to submit a return—Fact of return being nil—If 
absolues assessee from submitting a return—Liability under section 15 (a). 


In the General Sales Tax Act the word ‘ dealer ’. is defined as meaning ‘ any person who carries 
on business of buying or selling.’ It will be noticed the word used is ‘ or’ and not ‘ and’ and that 
a person will be a dealer within the,meaning of the Act who keeps on selling goods even though he: 
does not buy any. ` i 


Though perhaps it might be open to an assessee under the Sales Tax Act to send a nil return 
due to certain reasons the duty to send a return exists and failure to comply with that duty contravenes. 
section 15 (a) of the Act. 

Petition under sections 435 and 439 of the Code of Criminal Procedure 1898,. 
praying that the High Court will be pleased to revise the order of the Additional 
First Class Magistrate, Dindigul, dated 2oth October, 1952 and passed in S. T. C. 
No. 270 of 1952. 


A. Shanmughavel for Petitioner. 
The Assistant Public Prosecutor (4. C. Muthanna) for the State. 


The Court made the following ; 
Orper.—During the year 1948-49 the petitioner Pappanna Rowther manu- 
factured various quantities of jaggery which he consigned to Kather Nadar & 
. Co., Madura. It is stated on behalf of the petitioner that Kather Nadar was. 
only a commission agent, that there was no sale by Pappanna Rowther of the jaggery 
that he produced to Kather Nadar and that there was only one sale, namely, by 
Kather Nadar to outsiders. The petitioner failed to submit for the year 1948-49 
the “ A ” return prescribed by rules 6 and 11 of the General Sales Tax (Turnover ’ 
and Assessment Rules) before 1st April, 1949. For the omission, he was prose- 
cuted and convicted and sentenced to pay a fine of Rs. 190 by the Additional First 
Class Magistrate, Dindigul. 


It was argued on behalf of the petitioner that Kather Nadar & Co. had 
included all the transactions of the petitioner in their turnover, and therefore, the 
petitioner Pappanna Rowther was not bound to submit the return. This argument 
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cannot be accepted. In the General Sales Tax Act the word ‘ dealer’ is defined 
as meaning ‘ any person who carries on business of buying or selling.’ It will be 
noticed that the word is ‘or’ and not ‘and’ and that a person will be a dealer 
within the meaning af the Act who keeps on selling goods even though he does not 
buy any. In the present case, it is admitted that Pappanna Rowther did send a 
number of consignments of jaggery to Kather Nadar & Co. But it was argued 
that_as it was Kather Nadar & Co., which had effected the sales, there was no 
sale by Pappanna Rowther and so he was not bound to submit the return. This 
argument does not appear to be sound. A person may directly sell himself or 
through ari employee or through a commission agent or through other means. 
The nature of machinery that he employs i is immaterial. So long as he does sell 
the goods. In this case there can be no ‘escape from the fact that the jaggery of 
Pappanna Rowther was sold. Whether Kather Nadar was an agent of Pappanna 
Rowther or only a commission agent makes no difference. The material fact 
was that through the machinery of Kather Nadar the goods were sold. 


‘Tt was argued that these items consigned by Pappanna Rowther had been in- 
cluded in the turnover of Kather Nadar and also assessed. Granting that to be 
so, Pappanna Rowther was not excused from sending his return. He was bound 
to have sent his return though perhaps it might have been open to him to state that 
it wasa ‘nil return’ by reason of the fact that all those items figure in the turnover 
of Kather Nadar. The duty to send the return whether it was a nil one or not 
existed.and that duly not having been complied with there was a contravention 
of section 15 (a) of the Act. The conviction was right. I am not prepare to 
say that the sentence is so excessive as to justify my interference. 


The criminal revision case is dismissed. 3 
R.M. l eneee Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice RAMASWAMI. 
Mukku Venkata Rao .. Petitioner.® . 


` Civil Procedure Code (V of 1908), section g—Scope—Voluntary offerings at marriage to officiating purohit 
—Suit Sor recovery of such gratuity or voluntary offerings from an usurper receiving it—Maintainability. 


It is well settled that no suit will lie for recovery of gratuity or voluntary offerings or for damages 
against any person failing to make an offering where there was no obligation to make it. 


Nor can any one lay a claim to any usurper’s receipts of offerings under ‘the circumstances as 
in the instant case showing that the voluntary offerings were made to him in his personal capacity 
as purohit for mantrams uttered, rituals arranged or blessings given. 


Case-law reviewed. 


Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of the District Munsiff of Chodavaram 
dated 29th September, 1952 and passed in S. C. S. No. 56 of 1952. . , 


B. V. Ramanarasu for Petitioner. 
The Court delivered the following 


‘Jupcment.—This is a Civil Revision Petition filed against the decree of the 
learned District Munsiff of Chodavaram in S. C. Suit No. 56 of 1952. 


The facts are: The plaintiff filed the suit claiming a share of the emoluments 
received by the defendants for officiating as Purohits at the marriage and other 
auspicious ceremonies conducted by them in the houses of Vysyas at Kothamalasa 
Dabalu. . The plaintiff as P.W. 1 stated that the right to officiate as purohit in the 
houses of Vysyas at Kothamalasa Dabalu exclusively belonged to him and. that 
nobody else can officiate as such and that he had a right to collect half share of the 

. emoluments collected by the defendants—usurpers and that in fact the defendants 
rrr ren Sait ee t ` 
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have been giving him his share of the emoluments. The defendants contended 
that the suit was not maintainable as_it was only for a share in respect of emolu- 
ments paid to purohits on a voluntary basis and that the agreement set up by the 
‘plaintiff was wholly false. The learned District Munsiff found as a point of fact 
that the agreement set up by the plaintiff was not true and as a point of law that 
the suit in respect of voluntary offerings will not lie. He therefore dismissed the 
‘suit and hence this Civil Revision Petition. 


.. I amin entire agreement with the learned District Munsiff on both these points. 
As regards the finding of fact that the agrtement set up has not been proved, it is 
binding on me and cannot be interfered with in revision, apart from the fact that 
as pointed: out by the learned District’ Munsiff the plaintiff adduced no reliable 
evidence ‘and that the defendants. have,adduced reliable evidence that the agree- 
ment set up is untrue: "Therefore ‘point (1) fails. -o 


Point (2) : At is well settled that, no suit will lie for thé recovery of a gratuity 
‘or voluntary offering or for damages against any person for failing to make an offering 
where there is no duty to make it.. Barsati v, Chambu?, Madhusudhan Parvat v. Shri 
Shankaracharya?, Mapasankar v. Harishankar®, Shankara bin Marabasappa v. Hanma bin 
Bhima‘, Konayamma’ v, Sri Bashyam’ Ramaswami®, Krishnaswami v. Krishnamma’®, 
Subraya v. Srinivasa” and Dhandphala v. Gurav*. Nor can a person lay claim to the 
woluntary offerings | made to a usurper of his office under circumstances showing, 
.as.in the instant case, that the offerings were made to him in his personal capacity 
.as purohit for Mantrams uttered, rituals arranged and blessings given. Sona Dei 
V. Fakir Chand®, Kashi Chandra Chuckerbutty v. -Kalish Chandra Bandopadhya®®, But 
where there is a "long and uninterrupted usage or an agr eement between the sharers: 
do share the voluntary offerings in a particular manner such usage or agreement 
can be enforced between them. Ramaswamy Ayyan v. Venkata Achari1+, Bheema 
‘Gharyulu v. Ramanujacharyulu'* and Hira Pandey v. Bachu Pandey**. Itis only to come 
within the benefit of this that the agreement mentioned in point (1) was put forward 
and which on scrutiny failed, 


The conclusion of the learned District Munsiff is correct and ‘this Civil Revision 
Petition, devoid of merits, is dismissed. 


0 


K.C. i PERAE Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RamMAswamt. 
Kuppunni i l si Petitioner.* 


Provincial Insolvency Act (V of 1920)—Sale of insolvents propeity by Official Receiver without giving notice 


to petitioning creditor who subsequently offered nearly 50 per cent. over the price for which the Official Receiver sold— 
Ground for setting aside the sale. 


A sale made’ by the Official Receiver without notice of ihe same to the petitioning creditor 
resulting in a low price has to be set aside especially where the petitioning creditor comes forward 


with an offer of nearly 50 per cent. more than the price for which the sale had been made and the 
sale has not been fair or just. 


It cannot be held that because there was no fraud or illegality or irregularity in the conduct 
-of the sale by the Official Receiver the sale was not liable to be set aside. 


Difference between a sale in execution of a decree and a sale by an Official Receiver discussed. 


Petition under section 115.of Act V of 1908, praying that the High Court will 
ibe st elas to revise the order of the District Court of South Malabar dated agth 
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August, 1952 and made in C. M. A. No. 18 of 1952, preferred against the order 
of the Court of the Subordinate Judge of Palghat in I. A. No. 536 of 1951 in I. P. 
No. 2 ‘of 1943. 


C. S. Swaminathan for Petitioner. 


The Court delivered the following , 
Jupement.—This is a Civil Revision Petition which is sought to be filed against. 
the order made by the learned District Judge of South Malabar in C. M. A. No. 18 
of 1952. $ 


s . 

The facts are: The Official Receiver of Palghat held a sale of the insolvent’s. 
properties in I. P. No. 2 of 1943. The undivided 1/4th share in 21 items of landed 
property, subject to a possessory mortgage for Rs. 450 was sold to the revision peti- 
tioner before us Kuppunni for Rs. 1,420. The petitioning-creditor filed an applica- 
tion under section 68 of the Provincial Insolvency Act to set aside the sale alleging 
that she had no notice of the sale and that the properties were worth more than the 
amount which they had fetched at the sale and that she was willing to purchase the 
properties for Rs. 2,000. This petitioning creditor also deposited the amount of 
Rs. 2,000. The learned Subordinate Judge of Palghat set aside the sale and ordered 
a fresh sale with the following condition, viz., that if at a fresh sale a hid over Rs. 2,000 
was not got the property might be sold to the petitioning-creditor for Rs. 2,000- 
by private treaty. The auction-purchaser preferred an appeal contending that there 
was no fraud, illegality or irregularity in the conduct of the sale by the Official 
Receiver and that the sale was not liable to be set aside. The ‘learned District 
Judge dismissed the appeal on the ground that there was no proper notice of the 
sale to the ‘petitioning creditor and secondly that the price fetched in the Official 
Receiver’s sale was such that it merited interference at the hands of the learned 
Subordinate Judge and deserved no interference at his hands. Hence this Civil 
Revision Petition. f 


There are no merits in this Revision Petition at all because as a fact it has: 
been shown that there was no proper notice of the sale to the petitioning creditor 
and by reason of which the auction-purchaser has very nearly succeeded in knocking 
off the properties for a low price. Secondly, the refinements sought to be imported 
into a sale by the Official Receiver drawn from sale held by a Civil Court under 
the provisions of Order 21, Civil Procedure Code, cannot be allowed to be imported. 
The Official Receiver may sell the property by public auction or by private treaty. 
Woonwalla & Co. v. N. C. Macleod, Entazuddi Sheikh v. Ram Krishna Banik?. The 
provisions of the Code of Civil Procedure relating to sales in execution are not 
applicable to sales by Official Receiver ; sale by an Official Receiver is not, a 
‘ proceeding’ within the meaning of section 5 of the Provincial Insolvency Act. 
It is a sale by the owner and not by the Court. Entazuddi Sheikh v. Ram Krishna 
Banik®, Mulchand v. Murari Lal®, Cheda Lal v. Lachman Prasad* and Guntapalli Nara- 
simhayya v. Marala Pati Veeraraghavalu®’. The Official Receiver has. full power- 
to deal with the property that is vested in him in his official capacity but his acts are 
subject to the control of the Court, for the Receiver is an officer of the Court. Sec- 
tion 68 empowers the insolvent when aggrieved by an act of the Receiver to move 
the Court and on being so moved, the Court will examine the proceedings and 
decide whether the act of the Official Receiver should be upheld or not. No doubi 
the Court will not readily set aside the sale held by the Official Receiver unless in the circum- 
stances of the case the Court is satisfied that it would noi be fair and just that the sale should” 
stand. No doubt if fraud or collusion is proved in connection with the 
sale, that would be a ground upon which the Court could set aside the sale. Or 
again, if there was material irregularity in the conduct of the sale the Court probably 
in that case also would be disposed to set aside the sale. But the Court is not fettered 
in its discretion to set aside the sale in any case in which it thinks that the sale was. 
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neither fair nor a just one, Venkatachalam Chettiar v. Murugesam’. The Court’s. 
power to set aside a sale is not confined to cases where there has been some mala fides 
on the part of the Receiver or purchaser but also to cases where the action of the- 
Receiver is irregular or has prejudiced the general interests of the credittors ;: 
Ramabhadra Chetty v. Ramaswami Chetty. In fact the very case relied upon by the: 
learned advocate for the petitioner Ramaswami Reddiar v. Official Receiver of South 
Arcot,® is only in line, with these decisions cited above. In this case the learned 
Judge beyond deprecating the practice of inviting bids from creditors after hold- 
ing a public-auction pointed.out as follows : 
“ The Official Receiver of the assets of an insolvent held a sale of a certain property of the insol- 
vent and the highest bid: was that of the appellant in whose favour the property was knocked 
down. In accordance with the practice of the Official Receiver, he said that the sale in the appel- 
lant’s favour would be subject to such further bids as might be offered by creditors. Subsequently 
there was an offer by the respondent to the Official Recciver which was only Rs. 7 higher than the 
appellant’s purchase price. Not being fully aware of thé various bids that had been made and the 
circulars he had issued, the Official Receiver confirmed the sale in the appellant’s favour and executed 
a sale deed. The respondent thereupon moved the District Court in the matter under section 68 of the: 
Provincial Insolvency Act and prayed that the sale in the appellant’s favour should be set aside and 
that the sale should be confirmed in his favour. That Court held the sale to be irregular in that the 
Official Receiver had made it clear that he had no intention to confirm the sale to the appellant if 
there were higher bidders among the creditors. Held, that in the circumstances the confirmation of 
the sale in the appellant’s favour was not irregular, there being no contractual obligation on the part 
of the Official Receiver either to-the respondent or to any one else to accept their offers. Held further, 
that there was no sufficient ground for setting aside the sale in favour of the appellant after the pro- 
perty had been legally conveyed to him by means of a sale-deed ”. E 
Therefore, beyond showing that the Official Receiver is under no contractual: 
obligations to accept the highest bid orto any one else to accept their offers and which 
charactéristic distinguishes it from Court sales, this decision is of no help to the 
petitioner in this case, because the sale has been shown to be irregular in the first 
instance and secondly, it has been shown not to be fair and just and thirdly, it 
has-been shown that the price offered to be paid by the respondent in this petition 
was nearly 50 per cent. more than the price offered by the petitioner and which 
difference is to the great advantage of the general body of creditors of the insolvent.. 


The order of the learned District Judge merits no interference and this Revision 
Petition is dismissed. 
K.S. n è Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA~ 
RAMA AYYAR. ` i e 


V. G. Row E ..  Petitioner* 
v. DER : 
The State of Madras, represented by the Secretary to Government 
.Họme Department, Fort St. George, Madras .. Respondent. 


Passport Act (XXXIV of 1920) and the Constitution of India (1950), Articles 14 and 19 (1) (d)—Scope: 
- of the Act—Nature of a passport—tIssue of a passport is a political power and not subject to judicial review —Right 
of a citizen to a passport—Matter within the sphere of International Law. : 


‘A citizen of India applied for a passport for travelling to countries mentioned in his application. 
He received the passport endorsed for certain countries only with a note that the passport should not 
be endorsed for additional countries without prior reference to the office of issue, viz., Home Depart- 
ment of the Government of Madras. It was contended by him that the refusal of an endorsement 
to all the countries mentioned by him is a violation of the fundamental right guaranteed under Article ` 
19(1)(d) and that the refusal was mala fide and in violation of Article 14 of the Constitution. 


_ Held: (i) The Indian Passport Act and the rules made thereunder relate to passports in connec- 
tion with the entry of a person into India. There is no provision in the Act or the Rules for the grant 
or issue of passports to persons leaving India. (2) A passport is not a document enabling a citizen 
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> ` f 
‘of any country to enter that country, nor is it a document under which a citizen of a country is permitted 
ito leave it. It is a document issued in the name of-the Sovereign requesting and requiring all those 
‘whom it may concern to allow the bearer to pass freely without let or hindrance and to afford him 
every assistance and protection of which he may stand in need. Under the law as it stands at present, 
the State cannot prevent a citizen from leaving for a foreign country merely on the ground that he 
does not hold a passport endorsed for that country. -Nor is there any provision of law under which 
a citizen can be prevented’ from re-entering India after travelling in, foreign countries except with a 
passport. (iii) The issue of a passport is a matter entirely within the discretion of the State Depart- 
ment and being purely an exercise of a political ‘function i is not subject to judicial review. (jv) In. the 
absence of legislation it would be operi to the Government to decide on each appplication whether or. 
not it made a request in respect of the concerngd individual: If the ‘Government thinks it would 
not be in the best interests of the country that such a. request should be made on-behalf of any parti- 
cular individual it would .be open to them to refuse to issue a passport. .(v) In granting a passport. 
the Government does not purport to exercise any power at all. By reason of its status as a 
Sovercign State it purports to address other foreign States to give certain facilities to one of its citizens. 
It is a matter of ‘International Law and cannot obviously be found contained in the Constitution. 
“Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased. 
to issue.a writ. of mandamus directing the Respondent to endorse the petitioner’s 
passport as valid for travelling to ‘the Union of Soviet Socialist Republic and other: 
countries in Europe in addition ‘to the countries for which'an endorsement has’ 
already been: made and cancel the observation. made on ‘page 7 of the Petitioner's 
‘passport, and for costs. i ' 


Mohan Ku umaramangalam for. Petitioner. 


.. The Advocate-General (V. K. Thiruvenkatachari), for the Géver nment, sPlegder 
{P. Satyanarayana Raju)ion. behalf. ofthe State (Respondent). 


The Judgment of the Court was delivered by 


Rajamannar, C.-F—The petitioner in this application’ is an advocate of this 
‘Court. He is also ari'elected member of the Madras Legislative Council. On or 
about 23rd October, 1952, he applied for the issue of a passport to him for travelling 
to the countries mentioned in the application which included the Union. of Soviet 
‘Socialist Republic and other countries in Europe. On ‘12th January, 1953, he 
received a communication: from. the. Deputy Secrétary to Government, Home 
Department, enclosing a passport endorsed for the United Kingdom, Egypt, Iran, 
Iraq, and Afghanistan. - On page 7 of his passport, there was a note as follows : 

i “ This passport should not be endorsed for additional countries without priog reference to the 
-office of issue.’ 

‘On receipt of this, the petitioner wrote td ‘the Secretary to Government, Home 
Department, stating that he had applied for a passport to travel to all the countries 
in Europe including the Union of Soviet Socialist Republic, as he wanted to consult 
Ear Specialists. in those countries. He sent back the passport for further endorse- 
ment. He also protested against the note on page 7 of the passport. On end 
March, 1953, he received back his passport with a further endorsement for the 
following countries, namely, Norway, Sweden, Finland, Western Germany, Switzer- 
land, Netherlands, Belgium, Luxembourg, France, Austria, Spain, Portugal, Italy, 
Greece, Eire and Turkey. The petitioner’ s request to delete the note made at 
page 7 of the passport and for an endorsement for the remaining countries in Europe. - 
and for the Union of Soviet Socialist Republic was refused: The petitioner therefore 
prays ‘that this Court may issue directions or orders or a writ of mandamus 
directing the respondent, namely, the State of Madras represented by the Home 
Secretary, to endorse his passport as valid for travelling to the Union of Soviet 
Socialist Republic and other countries. in. Europe in addition to the countries for 
which an endorsement had already been made and to cancel no observation made 
at page 7 of his passport. 


The petitioner complains @) that. the refusal oË an endorsement of the pass- 
‘port-to any country is a violation of the fundamental right granted to him under 
Article 19 (1) (d), of the Constitution, and any restrictions on that right must be 
‘reasonable and in the interests of the general public, and (2) that the refusal of 
an endorsement to the Union of Soviet Socialist Republic and to the Eastern Demo- 
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-cracies is mala fide and is a discrimination which is both arbitrary and unjust and 
in violation of Article 14 of the Constitution. In support of his complaint, he alleges 
that the refusal was really due to the fact that he was a member of the Communist 
Legislature Party in the Madras Legislature and as such consistently opposing the 
party in power and relies also on the fact that passports endorsed to the said coun- 
‘tries. had been given to other persons. He states that a passport without any res- 
trigtion was issued to him on goth January, 1928, which expired after a period 
-of five years. 


The Secretary to Government, Home Department, has filed a counter-affi- 
-davit on behalf of the State, stating that the petitioner had no legal claim to the 
issue of a passport which was in the nature of the grant cf a special facility and it 
-was in the discretion of the Executive to`give or not to give it. It was denied that 
the endorsement to the Union of Soviet Socialist Republic and some other countries 
-was refused to the petitioner because he was a member of the Communist Party. 
It was further alleged that the petitioner’s request was carefully and closely scruti- 
‘nised and the decision of the Government was based on public interests and policy. 
It. was. submitted that it was not a valid or correct test to take the names of other 
-persons who had been granted passports. The petitioner filed a reply affidavit 
which does not carry.the matter further. 


- The only statutory provisions relating to passports which were brought to our 
notice are the Indian Passport Act (Act XXXIV of .1920) and the rules framed 
‘thereunder on 25th April, 1950 and published in the Gazette of India on 29th 
April, 1950. The Indian Passport Act is a very short enactment. The object 
-of the Act as recited in the preamble is “ to take power to require passports of 
persons entering British India.” Passport is defined as “a passport for the time 
being in force issued or renewed by the prescribed authority and satisfying the 
-conditions prescribed. relating to the class of passports to which it belongs.” Sec- 
tion 3 (1) confers on the Central Government power to make rules requiring that 
persons entering British India shall be in possession of passports, and for all matters 
ancillary or incidental to that purpose ; sub-section (2) of the same section mentions 
particularly what the rules might provide for, namely, (a) to prohibit the entry 
into British India or any part thereof of any person who is not in possession of a 
passport issued to him, (b) to prescribe the authorities by whom passports must 
have been issued or renewed and the conditions with which they must comply 
for purposes of the Act, and (c) to provide for the exemption of any person or class 
-of persons from any provision of such rules. Section 3 (3) says that rules may 
be made providing for punishment for the contravention of any of the rules or any 
-order issued under the authority of such rules. Under section 5 of the Act, the 
‘Central Government may direct the removal of any person from British India 
‘who had entered therein, in contravention of any of the rules prohibiting his entry. 


The Indian Passport Rules, 1950, superseded the Indian Passport Rules, 1921. 
These rules were amended in 1952, but we are not concerned with the amendments. 
Rule 3 runs as follows : 

“ Save as provided in rule 4, no person proceeding from any place outside India shall enter or 


-altempt to enter, India by water, land or air unless he is in possession of a valid passport conforming 
to the conditions prescribed in rule 5. 


“Explanation: —A person entering India by land, water or air shall not be deemed to be proceeding 
‘from a place outside India by reason only of the fact that he has traversed extra-territorial waters 
or land in the cqurse of his journey.” 


Rule 4 enumerates the classes or persons exempted from the provisions of rule 3. 
Rule 5 prescribes the conditions of a valid passport. The conditions which have 
-any material bearing on the question in issue in this case are the following : 


- _ , “ (i) that it shall have been issued or renewed by or on behalf of the Government of the country 
of Which the person to whom it relates is a national, and shall be within the period of its validity ; 


-4< (iii) that when issued by or on behalf of the Government of any country in the Commonwealth 
(other than India) or of any colony or the Government of the Republic of Ireland, it shall be specifically 
valid for entry into-any part of the Commonwealth (inchiding India) or shall have been specifically 

«endorsed by a competent authority as valid for cntry into India : 
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(iv) that, when issued by or on behalf of the Government of a foreign country it shall have beem 
endorsed by a proper Indian or British diplomatic, consular. or passport authority by way of visa 
for India. ..... and 


(v) that it shall not have been obtained by misrepresentation or fraud.” 
Rule 6 contains the penal provision. 


It is obvious that both the Passport Act and the rules made thereunder rglate- 
to passports in connection with the entry of a person into India. The Act is quite 
clear on the point and it is manifestly designed to prevent persons from entering 
into India without a passport, and certainly the rules cannot enlarge the scope 
of the Act. There is no provision in the Act or in the rules for the grant or issue of” 
passports to persons leaving India. 


Mr. Mohan Kumaramangalam who argued the case for the petitioner with his. 
usual fairness and ability sought to build up a contention on the language of rule 3. 
That rule prevents any person from entering India. Any person would include an 
Indian citizen leaving India for foreign countries and returning to India, a person 
in the position of the present petitioner. As the rule stands, such a person could 
not be permitted to enter India without a passport. Indirectly, therefore, a person 
leaving India will be compelled to secure a passport to enable him to return to. 
India. So the argument ran. This contention which looks plausible on a mere 
reading of rule 3 alone becomes untenable when the rules are read with the Act 
and when regard is had to the object of the Act. We have no doubt whatever that 
the Act was not intended to prevent British Indian subjects from entering India. 
Even under the Government of India Act, 1935, Entry 17 in List I of Schedule VIT 
excluded British subjects from the scope of legislation regarding admission into 
India. That entry is as follows :— 

“ Admission into, and emigration and expulsion from India, including in relation there to the- 
regulation of the movements in India of persons who are not British subjects domicled in India, subjects 
of any Federated State, or British subjects domiciled in the United Kingdom; ....... 3 
The corresponding Entry in the Constitution is wider and unqualified. Entry 19, 
is as follows :— 


“ admission into, and emigration and expulsion from India; passports and visas.” 


But there has been no legislation since the Constitution in exercise of the powers. 
conferred by this Entry. 


In modern times, a passport is never understood as a document enabling a 
citizen of any country to enter that country. Nor is it understodd to be a document 
under which a citizen of a country is permitted to leave the country. The accepted 
modern notion of a passport is to be found in the judgment of Lord Alverstone, C.. 
J., in Rex v. Brailsford1, where it is set out thus : 

“It will be well to consider what a passport really is. It is a document issued in the name of 

Sovereign on the responsibility of a Minister of the Crown to a named individual, intended to be 
presented to the Governments of foreign nations and to be used for that individual’s protection as a 
British subject in foreign countries, and it depends for its validity upon the fact that the Foreign 
Office in an Official document vouches the respectability of the person named.” 
See also Wharton’s “Law Lexicon,” 14th edition, page 741. By its terms, it requests 
and requires in the name of the Sovereign all those whom it may concern to allow 
the bearer to pass freely without let or hindrance and to afford him every assistance 
and protection of which he may stand in need. (Vide Joyce v. Director of Public 
Prosecutions)*._ A passport issued by the Indian Government after the, Constitution 
is in the following terms: 

“ These are to request and require in the Name of the President of the Republic of India all 
those whom it may concern to allow the bearer to pass freely without let or hindrance, and to afford 
him or her every assistance and protection of which he or she may stand in need.” 

Historically, the original meaning of the term “ passport’? appears to have- 
been different from the modern sense. It was evidently a rule of common law: 
in the 14th and 15th centuries in England that no subject could leave the realm. 





1. L.R. (1905) 2 K.B. 730 at p. 745. l 2. L.R. (1946) A.C. 347 at p. 369. 
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“without a licence or passport. This was founded on the theory that by a person 
leaving the realm the King was deprived of his service. This doctrine was appa- 
-reritly not universally acknowledged, because according to Stephen’s “Commentaries 
-on Blackstone” every one at the common law was at liberty to leave the realm without 
licence. The 41st clause of the Magna Carta which allowed all merchants to 
«depart freely from England in time of peace was really embodying an exception 
to the common law rule that no person could leave the realm without a licence 
-or passport. As the common law rule would not apply to aliens, it was found 
necessary to pass statutes for the aliens ngt to leave the country without a passport. 
(38 Geo. III, c. 50 ; 43 Geo. III, c. 155.) 


Generally, passports are issued in times of peace and as between nations and 
States whose relations are friendly. But sometimes, passports are also given by a 
belligerent State to subjects of an enemy State to allow them to travel without 
‘special restrictions. (Vide the Article on “ The Passport System ” by N. W. Sibley 
in “ Journal of Comparative Legislation,” New Series, Vol. VII, page 26). 


In Halsbury’s “ Laws of England,” Vol. 6, at page 519, we have the follow- 
‘ing about passports : 
“ Passports may be granted by the Crown at any time to enable British subjects to travel with 


‘safety in foreign countries, but such passports would clearly not be available so as to permit travel 
in an enemy’s country during war.” 


A footnote adds the following : 


“ The possession of a passport is now almost always required by the authorities to enable a person 
‘to enter a country.” 

“The position in America is not different. The nature and purpose of an American 
‘passport have been described as follows : 

“The American passport is a document of identity and nationality issued to persons owing 
„allegiance to the United States and intending to travel or sojourn in foreign countries. It indicates 
‘that it is the right of the bearer to receive the protection and good offices of American diplomatic 
-and consular officers abroad and requests on the part of the Government of the United States that 
the officials of foreign governments permit the bearer to travel or sojourn in their territories and 
in case of need to give him all lawful aid and protection. It has no other purpose.” .—Hackworth’s 

* Digest of International Law,’ Vol. III, at page 435. 
In an early case in Urtetiqui v. D’Arcy4, the Supreme Court decided that a passport 
by itself was not legal evidence to establish the fact of the citizenship of the person 
‘in whose favour it was given. Thompson, J., who delivered the opinion of the 
‘Court, observed as follows on the nature and effect of a passport : 

“There is no law of the United States in any manner regulating the issuing of passports, or 
‘directing upon what evidence it may be done, or declaring their legal effect... . . Tt is a document 
“which, from its nature and object, is addressed to foreign powers ; purporting only to be a request 
that the bearer of it may pass safely and freely ; and is to be considered rather in the character of a 
political document, by which the bearer is recognized in‘foreign countries as an American citizen ; 
:and which, by usage and the law of nations, is received as evidence of the fact.” å 

Browder v. United States of America® is an interesting case. A person was prosecuted 
for violating a statute which made it an offence to wilfully and knowingly use a 
passport, the issue of which was obtained by a false statement. Actually, the 
purpose for which he used the passport was to facilitate re-entry into the United 
States. He was convicted of the offence, though (1) the use was made to show 
what was in fact true, namely, that the person was a citizen of the United States, 
(2) it did not involve any misuse of the privilege of travelling through foreign 
countries, and (3) passports were not required for re-entry by American citizens. 
"The decision really turned on the plain meaning of the words of the statute, but the 
following observations are instructive : 

“ Tt is quite true that passports are used chiefly in foreign travel. There is no limitation, however 
‘to that field and sufely the close connection between foreign travel and re-entry to this country is obvious 
ire ees ba It is entirely clear from the record that passports were customarily used to prove the bea- 


‘ter’s citizenship on re-entry into the United States at the time of this alleged offence. The use of a 





1. g Law. Ed. 276 at p. 279. 2. 85 Law. Ed. 862. 
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passport for re-entry is now routine, although neither at the time of the passage of the Act nor at pre-- 
sent are passports required of citizens on re-entry”, 


The following which occurs in the notice to bearers of passports issued by the State- 
ts aaa of the United States is interesting : 


‘ae. An American‘citizen leaving the United States for a country where passports are Pak re- 
a is nevertheless advised to carry a passport, except in travel to Canada or Mexico. The pass- 
port may later save the time and inconvenience of applying for one abroad should the holder desire 
to travel in countries where passports are required. It will also enable the holder to establish his- 
American citizenship upon his return to the United States and thus facilitate his entry.” 


It appears to have been assumed, at any rate in the United States, up-to-date, 
that the issue of a passport rests entirely within the discretion of the State Depart-. 
ment and is not subject to Court review. There were several instances in which 
it was clear that the denial of passports was based entirely on the political activities. 
or association of the applicants. The nearest approach to judicial interference 
was in the two suits which were instituted in the District Court of Columbia in 1952,. 
wherein the Court ruled that the State Department must grant a hearing before 
revoking or refusing to renew a passport. (Emerson and Haber on “ Political and 
Civil Rights in the United States,” page 522). The case in Perkins v. Elg+, also 
proceeds on the footing that the State Department has got a discretion with respect 
to the issue of passports. The plaintiff there was refused a passport solely upon. 
the ground that though she was a natural-born citizen of the United States, she 
had fost her United States citizenship by reason of certain events. The Supreme: 
Court gave a declaration that she had not lost her citizenship. This declaration: 
was granted also against the Secretary of State with the following comment : 


“The decrec in that sense would in no way interfere with the exercise of the Secretary’s dis- 
cretion with respect to the issue of a passport but would simply preclude the denial of a passport on 
the sole ground that Miss Big (the plaintiff) had lost her American citizenship.” 


It may be mentioned that in the United States the authority of the TTR of 
State with reference to the grant and issue of passports is at present defined by a 
statute. Section 1 of the Act of July 3, 1926, [22 U.S.C.S. 211 (a)] provides that the- 
Secretary may grant and issue passports and cause passports to be granted, issued 
and verified in foreign countries by diplomatic representatives of the United States. 
and others who may be designated by the Secretary of State, and a few others. 
The use of the word ‘may’ has been understood to vest the discretion in the Secre- 
tary of State. “* It certainly vests no right in the applicant for a passport.” Never- 
theless, the Department of State has been anxious to impress on the people that 
passports are not refused except in the interests of the country. On May 24, 1952, 
the Secretary of State issued a formal statement explaining the position of the 
Department in which he said : 


“ A passport certifies to foreign governments not only the citizenship and identity of the bearer, 
but requests them to permit him safely and freely to pass, and, in case of need, to give all lawful aid 
and protection. Possession of the passport indicates the right of the bearer to receive the protec- 
tion and good offices of American diplomatic and consular officers abroad. The right to receive the 
protection of this Government is correlative with the obligation to give undivided allegiance to the 
United States. A person whose activities, either at home or abroad, promote the interests of a foreign 
country or a political faction therein to the detriment of the United States or of friendly foreign coun~ 
tries should not be the bearer of an American passport. ` 


“ Passports are refused only on the basis of very clear and definite reports from the investigative: 
and security offices of this Department and of other Government departments and agencies and from 
foreigri governments containing well-authenticated information concerning past and present acti~ 
vities and associations of the applicant ....... 


There has been legislation in the United States prohibiting any. person: to 
depart from the United States unless he bore a valid passport ; but such legis-- 
lation has been temporary and only during the existence of a national emergency. 


a. There was such legislation both at the time of the a World’ War (1918) and i in. 
"ithe Second World War (1941). 





t 
1. 83 Law. Ed. 1320. 
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So far as India is concerned, there is no statutory provision which prohibits 
a person from leaving India without a passport. Nor is there any provision for- 
bidding an Indian citizen from entering India without a passport. These facts. 
have to be borne in mind in dealing with the petitioner’s contentions founded on 
Articles 14 and 19 of the Constitution. In paragraph 14 of the affidavit in support 
of the application, the petitioner stated.that he would be prevented from boarding 
any plane or ship leaving for the Union of Soviet Socialist Republic without an 
endorsement in his passport for that country, and that the embarkation authorities 
will not allow him to board the ship or plane inside the territory of India if that 
ship or plane is leaving for the Union of Soviet Socialist Republic. We asked 
Mr. Kumaramangalam who, and on what authority, would so prevent the peti-. 
tioner. But he was unable to give a definite answer. We also asked the learned 
Advocate-General if there was any provision of law under which a person 
could be prevented from leaving India by land, sea, or air without a passport. 
But he was unable to draw our attention to any such provision. It follows that 
as the law stands at present the State cannot prevent the petitioner from leaving 
for the Union of Soviet Socialist Republic merely on the ground that he does 
not hold a passport endorsed for that country. Nor is there any provision of 
law under which a citizen like the petitioner can be prevented from re-entering 
India after travelling to foreign countries except with a passport. 

In this view, we do not see much substance in the contentions of the petitioner’s 
learned counsel. Article 14 guarantees equality before the law and equal protec-. 
tion of the laws. Equal protection of the laws has been construed to mean the 
protection of equal laws. It is this Article which prohibits discriminatory legis- 
lation and arbitrary classification. But this Article can have no application, to a 
matter like the issue of passports which consists in the exercise ofa purely political 
function. 

Article 19 (1) (d) was invoked. That provision guarantees to all citizens the 
right to move freely throughout the territory of India. It was contended by 
Mr. Kumaramangalam that this right would include the right to leave and enter 
India without restriction, unless the restrictions are reasonable and in the interests 
of the general public. It is not necessary for us to decide whether this construction 
is right, because in our opinion even assuming that the right should be understood 
as comprising the right to leave and re-enter India, there has been in the present 
case no restriction of that right. The petitioner has not been prevented from leaving 
India nor from re-entering India. 


We are also of the opinion that the reliefs which the petitioner seeks at our 
hands are not founded on any legal right. The passport gives to the recipient 
the benefit of the protection of the Government issuing it. But can it be said any- 
one has got a right to obtain a passport to any particular country? We think 
not. Even when a passport has been granted to an individual, the State cannot 
be compelled to exercise its protection over that individual in a foreign country. 

“ The matter is absolutely in the discretion of every State, and no citizen abroad has by Inter- 

national Law a right to demand protection from his home State, although he may have such a right 
by Municipal Law.” (Oppenheim’s “International Law,” 7th edition, Vol. I, page 626). 
There is no such municipal law in this country. All that may be said is that a 
passport gives a person certain facilities to travel in foreign countries. The 
Government issuing the passport “ requests’? the foreign Government to allow 
.. the bearer -free passage and also to ‘afford every assistance and protection neces-- 
sary. No citizen can compel the State to make such a request on his or her behalf.. 
In the absence of legislation, it would be open to the Government to decide on 
. each application whether or not to make such a request in respect of the concerned 
individual. Ifthe Government think that it would not be in the best interests of” 
the country that such a request should be made on behalf of any particular 
„individual, it would be open to them to refuse to issue a passport. 

One other argument of Mr. Kumaramangalam deserves very brief notice. 
He contended that after the Constitution all the powers of the State should be found’ 
. within. thé four corners of the Constitution and it cannot be presumed that the- 
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‘Government has any residual powers, and the issue of passports is not a power which 
is vested in the Executive. The short answer to this contention is that in granting 
the passport the Government does not purport to exercise any power at all. By 
reason. of its status as a sovereign State, it purports to address other foreign States 
to give certain facilities to one of its citizens. Moreover, the rights which are 
recognised in a sovereign State under well-established rules of International Law 
cannot obviously be found contained in the Constitution. ° 


Learned counsel for the petitioner complained that by refusing a passport 
endorsed to the Union of Soviet Socaltst Republic and other countries the peti- 
tioner is precluded from getting visas from the authorities of those countries. 
Here again, the question to be posed is, what legal right has the petitioner to 
obtain a visa ? 

Learned. counsel conceded that his argument regarding the validity of delegated ` 
legislation would not arise unless the right to issue of passports is traced to the 
provisions of the Passport Act and the rules thereunder. As we have decided to 
the contrary, this contention need not be dealt with. ` 


We very well realise that by refusing to issue a passport the Government can. 
-effectively prevent any citizen from going to a particular country which the Govern- 
ment may not like the person to visit purely on political grounds and on account 
.of ideological differences. There have been protests in the United States against 
the policy pursued by the Government of that country in refusing passports for 
purely political reasons. Appeal has been made to Article 13, paragraph 2, of the 
Universal Declaration of Human Rights, which runs thus :— 

“ Everyone has the right to leave any country, including his own, and to return to his country.” 


There is a very learned and interesting article in the “Yale Law Journal” 
for February, 1952, on “‘ Passport refusals for political reasons: Constitutional 
issues and judicial review.” The starting point for the discussion is thus stated :— 

“ Freedom to leave one’s country temporarily for travel abroad is important to individual, 
national and international well-being. But to-day this right of exit depends, for the great majority 
-of the world’s people, on ability to secure passports. An individual denied a passport may be 
unable either to leave his nation or to enter others.” E 

The writer was evidently interested primarily in the United States, where 
since 1941 it has been illegal for United States citizens to travel outside the Americas 
without a passport. It appears, however, that there are countries where their 
nationals are allowed to leave their country, without a passport. These include 
-Great Britain, Australia, Canada, New Zealand, Belgium, Norway, Greece, etc. 
We have already mentioned that there is no law now in India under which an 
Indian citizen is not permitted to leave the country without a passport. The writer 
‘sets out to examine the problem of judicial review of a refusal by the State Depart- 
ment to issue a passport. He is aware that there are many major hurdles in the 
way of a person who has been refused a passport. He concedes that up to now no 
Court has ever considered the merits of a refusal by the State Department, and the 
general presumption, is that the refusal is non-reviewable. The further discussion 
is not much helpful so far as it turns on the special enctments in the United States 
under which the Secretary of State may issue passports. But what is of interest 
and to an extent supports our conclusion is that the issuing of a passport is 
part of the State Department’s Foreign Affairs function which is generally beyond 
any judicial review. Policy decisions are not governed by statute, and because 
of the complex political considerations entering into such decisions, they have long 
been considered a purely executive function and Courts have generally refused to 
interfere. There is also another hurdle in the way of the citizen. That is that the 
issue of passports belongs to a class of Government actions which the Courts decline 
to review. í 

It is pointed out by the learned author that though originally the function 

„of a passport was to request foreign Governments to aid and protect the bearer of 
the passport, to-day the most crucial function of the passport is control over exit. 
Is exit a protected right? A powerful plea is put forward in support of the thesis 
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that exit is a right and part of “ liberty’ and liberty is not confined within the 
borders of the United States. The due process clause is sought to be brought in 
aid. : 

_ As already pointed out, so’ far as India’ is concerned, there is at present no 
restriction on exit as such. Nor is there any restriction on entry to an Indian citizen. 
It is true that by refusal to issue a passport the Government may prevent a person 
from visiting a particular country. The question is, however, whether there is 
anything in the Constitution or in any law in force which confers on a citizen ‘a 
right to visit another country. . kd ; 


As Mr. Justice Frankfurter observed in a recent case, Joint Anti-Fascist Refugee 
Gommittee v. McGrath1, “ Justiciability depends on the existence of a right protected 
under common law, statutes, or the Constitution.” We cannot discover such a 
right in the petitioner to obtain a passport to any particular country. 


Nevertheless, it is well to ponder over the following passage with which the 
article in the Yale Law Journal concludes :— . 


“The denial of passports to its citizens has long been one of the principal instruments of inti- 
midation and of control used by totalitarian governments; of intimidation, since the individual 
ds virtually imprisoned at home without a passport : of control, in that the government can thus 
determine what information and opinion about conditions abroad reach its people. The government 
of the United States has protested against the refusal of totalitarian governments to allow their citizens 
freely to travel abroad as a denial of fundamental human rights, and has repeatedly urged a policy 
of enlarged human “interchange as a step towards international understanding and the relief of inter- 
national tension. It is the thesis of this Comment that under the circumstances of modern inter- 
national life every American citizen has a constitutional right to a passport, and that the protection of 
that right has become an urgent matter of national policy as well as of ‘civil liberty’, If our preaching 
is to accord with our practice, that right should be curtailed only for good cause and with that regard 
for fairness embodied in the phrase ‘due process’. Nothing less’ will achieve the objective envi- 
sioned in the Universal Declaration of Human Rights—free travel in a world society.” 


For the reasons mentioned earlier on this petition is dismissed. No order as 
to costs. : 


VPS. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice GovinpA MENON AND MR. Justice BASHEER AHMED 
SAYEED, ` : 


Matha Gowder ; ; _++ Appellant* 
v. 2 
Kada Gowder ` .. Respondent. 


Civil Procedure Code (V of 1908), section 51, Proviso, clause (6)—Scope of—Execution of deoree—Arrest 
of judgment-debtor—Grounds for. ; : 


The proper way of interpreting clause (b) of the Proviso to section 51 of the Civil Procedure Code 
in the light of the punctuations contained in it is that the expression ‘ since the date of the decree’ 
can govern only ‘has had’. The import of the words is that at the time the execution petition was’ ° 
filed, the judgment-debtor has the means to pay the amount of the decree and he refuses or neglects 

` to pay the same, or the judgment-debtor has, since the date of the decree the means to pay the amount 
of the decree and has refused or neglected to pay the same. The one is the antithesis of the other. 
In the former case it is the existence of means in presenti and a neglect or refusal to pay the decree- 
amount. In the latter case it was the existence of means acquired after the passing of the decree, 
but the non-existence of it at the time of the execution application, and the refusal or the neglect to 
pay the decree amount. 


Appeal against the Order of the Court of the Subordinate Judge of Ootacamund 
in E.P. No. 389 of 1949 in O.S. No. 16 of 1947, : 


'K. S. Sankara Ayyar and V. Stindaresan for Appellant, 
Pais, Lobo and Alvares for Respondent. 
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The Judgment of the Court was delivered by m g : 


Govinda Menon, 7.—This appeal arises out of an. application for execution of 
the decree in O.S. No. 16 of 1947 on the file of the Subordinate Judge of Ootaca- 
mund by arrest of the judgment-debtor. The decree was passed in August 
1947 and it is stated that the decree-holder, has not been able to realise any appre- 
ciable sum towards the decree amount. The learned Subordinate Judge finds that 
the judgment-debtor has the means to pay the decree amount and is therefore liable 
to be arrested. 


The question that has been argued Yelates to the correct interpretation to be 
put upon clause (b) of the proviso to section 51 of the Code of Civil Procedure added 
by means of section 2, Civil Procedure Code (Amendment) Act of 1936 (XXI of 
1936). As it originally stood before the amendment, section 51 of the Code which 
was introduced for the first time in 1908 contained only the following provisions : 

“ Subject to such conditions and limitations as may be prescribed the Court may, on the 
application of the decree-holder, order execution of the decree— 

(a) by delivery of any property specifically decreed ; 

1b) by attachment and sale or by sale without attachment of any property ; 
(c) by arrest and detention in prison ; 

(d) by appointing a receiver ; or 

(e) in such other manner as the nature of the relief granted may require.” 

It is conceded that clause (a) of the proviso to section 51 cannot in terms apply 
for it is not shown that the judgment-debtor is likely to abscond or leave the local 
limits of the jurisdiction of the Court with the object or effect of obstructing or 
delaying the execution of the decree. Nor is it the decree-holder’s case that the 
judgment-debtor has, after the institution of the suit in which the decree was passed 
dishonestly transferred, concealed or removed any part of his property, or committed 
any other act of bad faith in relation to his property. But what is urged on behalf 
of the decree-holder is that the judgment-debtor has the means to pay the amount. 
of the decree or a substantial part thereof and refuses or neglects to pay the same. 
Clause (b) of the proviso to section 51 reads as follows :— 

“ That the judgment-debtor has, or has had since the date of the decree, the means to pay the 
amount of the decree or some substantial part thereof and refuses or neglects or has refused or neglected 
to pay the same.” 

Mr. Sankara Aiyar for the appellant judgment-debtor contends that in order: 
to attract the operation of this clause in the proviso the judgment-debtor must have 
acquired the means after the passing of the decree to pay the decree amount or a 
substantial portion thereof and must have refused or neglected to pay the same and 
in the absence of any evidence in the case that subsequent to the passing of the 
decree the judgment-debtor has acquired any property, he is not liable to be arrested. 
He analyses clause (b) of the proviso into its various component parts in the following: . 
manner : (1) The judgment-debtor has, since the date of the decree, the means. 
to pay the amount of the decree or some substantial portion thereof and refuses 

. or neglects to pay the same ; (2) the judgment-debtor has had since the date of the 
decree, the means.to pay the amount of the decree or some substantial part thereof: 
and has refused or neglected to pay the same. 


. According to the first part even at the time the decree is being executed, the . 
judgment-debtor must have in his possession the ‘means acquired by him after the 
passing of the decree and must neglect or refuse to pay the decree amount. There 
is no evidence according to.the learned counsel of such a state of things. Taking 
thé second ‘part-learned counsel contends that the judgment-debtor must have had | 
since the date of the decree the means to pay the amount ; in ‘which case, after the - 
passing of the decree the judgment-debtor must have acquired: some property which. 
was not in his possession at the time of the execution and therefore he has. had the 
means to pay: nk =) ae a kis: a, ate beste. ah aa seas ce te E 
+ The question is whether this clause can be split up or analysed into such com-- 
ponent parts. The difficulty arises from the fact that the comma, first appears. 


ie 
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after the word “has” and thereafter there isanother comma after the word 
“ decree’. Does the expression “ since the date of the decree ” govern the earlier 
“ has ” or does it govern the latter “ has had ” or can the clause be understood as 
“ the judgment-debtor has since the date of the decree ” or “‘ the judgment-debtor 
has had since the date of the decree ” the means to pay. If it is to be understood 
in that way, the appellant’s argument can be accepted. But it seems to us that 
since there is no comma after the words “ has had ” it is rather difficult to accept 
the appellant’s contention. The proper way of interpreting the section in the light 
of the punctuations contained in it, is tleat the expression “ since the date of the 
decree ” can govern only “has had”. Interpreting it in that way, the section 
should be understood in the following mariner. The judgment-debtor has the 
means to pay the amount of the decree in praesenti, i.e., at the time when the execution 
application ismade. Or the judgment-debtor has had, since the date of the decree, 
the means to pay, i.e., even though the judgment-debtor acquired some property 
after the passing of the decree if he does not possess it at the time the decree was 
sought to be executed, he is liable to be proceeded against. This is made clear 
by the latter portion of the same clause which says “ and refuses or neglects ” or 
“has refused or neglected ” to pay the same. The words “ refuses or neglects ” 
will have relation to the earlier portion “‘ has the means to pay ” and the words 
“ has refused or neglected ” will have relation to “ has had since the date of the 
decree the means to pay”. Where at the time of the execution application, the 
judgment-debtor has the means in his possession, then he must either refuse or 
neglect to pay in which case he is liable to be arrested. But where he had acquired 
some property after the passing of the decree, but is not possessed of it on the date 
of the execution, he must have refused or neglected to pay the decree amount when 
he was in possession of such property, in which case he is liable to be arrested. This 
is the only way of reconciling every part of the clause. If we accept the appellant’s 
contention, then it would amount to dissecting the section in a manner not warranted 
by the punctuation marks contained in it. In our opinion the proper way of 
understanding the import of the words is that at the time the execution petition 
was filed, the judgment-debtor has the means to pay the amount of the decree and 
refuses or neglects to pay the same, o1 the judgment-debtor has, since the date of the 
decree the means to pay the amount of the decree and has refused or neglected to 
pay the same. The one is the antithesis of the other. In the former case it is the 
existence of means in praesenti and a neglect or refusal to pay the decree amount. 
Tn the latter case it was the existence of means acquired after the passing of the 
decree, but the non-existence_of it at the time of the execution application, and the 
past refusal or neglect to pay the decree amount. 


There is dearth of judicial authority on this subject and our attention has not 
been invited to any decided case on the point. The few cases which are reported 
since the proviso was introduced in section 51 of the Code contemplate the existence 
of means at the date of the filing of the execution application. In Jugal Kishore v. 
Prahlad Rait, the Court considered the question from the point of view of the judg- 
ment-debtor having sufficient means to pay within the meaning of clause (4) of the 
_ proviso at the time of the filing of the execution, petition. In Abdul Hamid v. Amrit 
Lal?, it is held that in determining the capacity of an agriculturist debtor, his agri- 
cultural lands and residential houses cannot be taken into consideration. Here 
also the Judge was contemplating the existence of means at the time of the filing 
of the execution application. 


Our attention was invited to the objects and reasons. of the Bill which later om 
became the Act, Le., Bill No. IX of 1935. The Statement of Objects and Reasons 
of this Bill is contained at page 18 of Part III of the Fort St. George Gazétte, dated 
26th February, 1935. The Bill was originally intended to protect industrial workers 
in. receipt of wages less than Rs. 100 a month from arrest and imprisonment for a 
debt as a result of the recommendations of the Royal Commission on Labour in, 





1. ALR. 1939 Pat. 22. 2. A.LR. 1939 Lah. 299. 
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India. But the Legislature thought that the protection should bè applied to: all 
persons and hence the statement is to the following effect: ~ 
. ©The Bill is the outcome of the recommendations of the Royal Commission on Labour ‘in India 
to the effect that in the case of industrial workers in receipt of wages Jess than Rs. 100 a month arrest 
and imprisonment for debt should be abolished except where the debtor has been proved to be both 
able and unwilling to pay. The Bill seeks to amend the Civil Procedure Code of 1908 so as to protect 
‘honest debtors of all classes, and not of the industrial worker class only, from detention in a civileprison 
and to confine such detention to debtors proved to be recalcitrant or fraudulent. It provides inter 
alia that no order for execution by detention in prison shall be issued unless the debtor has been 
given opportunity of showing cause why he shouldsnot be committed to prison, and the Court is satis- 
fied for the reasons recorded in writing that (1) the debtor is likely to leave the local limits of the 
jurisdiction of the Court, or has after the institution of the suit fraudulently- disposed of his property 
and (ii) that he is able to pay the amount of the decree otherwise than from protected assets. (a) 
The Bill applies to all judgment-debtors. After consultation with Local Government the Govern- 
ment of India decided that in this matter there was no sufficient reason for restricting the"protection 
to}small debtors.” i ì : 
Clause (b) of the proviso crystallises the intention in the last part of the statement 
* (ii) that the debtor is able to pay the amount of the decree otherwise than from 
protected assets.” This also contemplates the existence of assets at the time of the 
‘execution petition. . 5 


In the light of the above discussion, we have to see whether the learned Judge 
‘was right in holding that the judgment-debtor has the means to pay the decree 
amount. In our opinion the lower Court was carried away by the fact that the 
judgment-debtor’s son and brother filed a suit and stopped the attachment and sale 
of properties. We do not think that the discussion contained in paragraphs 3 and 
4 of the judgment would necessarily lead to the conclusion that the judgment-debtor 
has the means to pay. All his properties-have been attached and there is nothing 
to show that he has refused or neglected to pay the amount. When other persons 
who apparently have a right to the property obstruct the attachment, it cannot be 
said that the judement-debtor is responsible for their action. Every individual 
is entitled to safeguard his or his joint family interests in the property and the learned 
Judge should not have been carried away by the fact that the judgment-debtor’s 
son and brother had the sale stayed by an injunction from Court. The fact that the 
Court issued an injunction cannot be said to be an obstruction caused by the judg- 
ment-debtor. The evidence of P.W. 2 which was very much relied upon by the 
learned Judge only shows what would have been the income from particular kinds 
of crops grown on similar lands ‘in the neighbourhood. From these considerations, 
it is impossible to decide whether the judgment-debtor has the means to pay. 
‘The learned Judge should have directed and riveted his attention to the simple 
question as to whether in addition to the attached property the judgment-debtor 
has any other means to pay the decree amount. So far as the attached properties 
are concerned, whatever rights the judgment-debtor may have can be brought into 
Court for the realisation of the decree amount by the appointment of a Receiver 
or by some other means. It seems to us therefore that the learned Judge has not. 
correctly appreciated the situation. The appeal is therefore allowed and the 
execution petition is remanded to the lower Court for disposal after allowing both 
the parties to adduce evidence regarding the means of the judgment-debtor and his 
refusal or neglect to pay the decree amount at the time of the filing of the execution 
petition. The lower Court is also at liberty to appoint a Receiver so far as the 
immoveable properties which are under attachment are concerned and realise 
‘the judgment-debtor’s share in those properties for satisfaction of the decree amount. 
The costs of this appeal will abide and follow the result of the rehearing of the execu- 
tion petition. ; f ` 

R.M. ' 3 Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice RAMASWAMI. 


Thota Ramakrishnayya and others .. Appellants* 
‘ (Accused 3 to 22) 
re 
The State ; .. Respondent. 


Criminal trial—Practice~-Case and counter-case—Duties of prosecution and Court~-Criminal Procedure 
Code (V of 1898) sections 154 and 162—First information report—What is—Rioting case——Evidence— Tests 
Jor weighing. 


1. To constitute a first information report admissible in evidence the information given to the 
police must satisfy the following tests: (a) It must be authentic, (6) It must be sufficiently definite 
and clear enough to suspect that a cognisable offence had been committed, (e) It may be hearsay 
provided thé person in possession of the hearsay is required to subscribe his signature to it and mentioned 
the source of his information. It may also be information given to a Station house officer which 
actually set the law in motion even though information was given to another police officer provided 
such latter officer was not in charge of the police station concerned and therefore no step was taken 
in aid of the investigation. These rules are subject to those exceptions when subsequent information 
may be treated as first information report. They are (i) where owing to widespread disturbances, 
the Government machinery itself is in a state of suspension and so no action could be taken ; (ii) lists 
of stolen property supplied to police officer after investigation started and (iii) answers of the informant 
to questions by police officer to elucidate a cryptic report. 


2. It is improper for the police to prosecute at the same time two counter-cases in regard to the 
same occurrence of which one must be false and it is also improper and disrespectful to the Court 
for the Public Prosecutor to conduct both cases in the Sessions Court knowing that one must be false. 
Such counter-cases cannot'both be prosecuted honestly either by the police or Public Prosecutor. 


3- If complaints of the offence of rioting is by both the opposite parties during investigation the 
investigating officer should enquire into both of them and charge the case where the accused are the 
aggressors or refer both cases if he should find them untrue in material particulars. If he finds the 
choice of either course difficult he should seek the opinion of the Public Prosecutor of the District and 
act accordingly. A magistrate before whom such a case is charged by the police and a private com- 
plaint from the party whose case was referred, should hear both the cases together and commit both 
the cases to the Sessions Court even if only one of them is exclusively triable by the Court of Session, 
and the Sessions Court should hear them in succession with different assessors and come to independent 
conclusions keeping as far as possible the evidence in the one case distinct from the other. 


4. The tests to be applied in rioting cases for weighing the evidence are (a) whether the accused 
had a motive to share the common object and be present at the unlawful assembly, (b) whether they 
committed the acts proved by well-corroborated evidence, (c) whether their names are mentioned at 
the perie instance and (d) whether the exonerating pleas put forward by them can be accepted and 
acted upon. 


Appeal against the order;of the Court of Session of the Guntur Division in Case 
No. 30 of the Calendar for 1951. 


K. S. Fayarama Ayyar andi. Kanniah for Accused. 
The State Prosecutor (S. Govind Swaminathan) for the Public Prosecutor. 
The Court delivered the following 


Jupcment.—These are appeals preferred against the convictions and sentences. 
of the learned Sessions Judge of Guntur Division in S.C. No.-3 of 1951. 


[His Lordship set out the facts of the case elaborately. The gist of it for purposes 
of this report are :—-The existence of two factions in a village, led to various civil, 
criminal, revenue and Election Tribunal proceedings and there was ill-feeling 
between the partisans on either side. A clash at the outskirts of the village between 
the rival factions resulted in the death of a member of one party and injuries sustained 
by the other members of either party. The police charged both sides separately. 
The Sessions Judge who heard both charge and counter having convicted and 
sentenced some of the accused under sections 325 and 232, Iridian Penal Code, they 
appealed.] 


The points taken by the learned counsel appearing for the accused are four in 
number, viz., (i) that Exhibit P-1 should not have neen treated as the F.LR. ; 
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(ii) that the investigation in this case was perfunctory ; (iii) that both the cases 
should have been tried by the Sessions Court in quick succession with separate 
assessors and separate recording of evidence and that judgments should have been 
delivered at their close as enjoined repeatedly by this court and other High Courts 
as well; and (iv) that the learned Sessions Judge has not properly applied the 
tests which should be applied in rioting cases of this nature for assessing the truth 
and adequacy of the evidence. I shall now examine these criticisms poirft by 
point. : 


f Point 1.—The information that is usually called the First Information is the 
basis upon which an investigation should be, and ordinarily is, commenced by the 
police under Chapter XIV of the Code of Criminal Procedure. The information 
given in writing or reduced to writing under section 154, Criminal Procedure Code, 
is generally known as the First Information Report, though the word ‘ first * is not 
used in the Code: Mani Mohan Ghosh v. Emperor’ and Mir Rahman v. Emperor’. 
This information constituting the F.I.R. should be in the nature of a complaint or 
accusation, or at least information of a crime with the object of setting the law in 
motion. . 


This First Information Report is generally proved by the prosecution and the 
report is marked as evidence, though by itself it 1s not substantive evidence and can 
only be used for the limited purposes under section 157 of the Evidence Act for the 
purpose of corroboration or in a proper case under section 32 of the Evidence Act 
as a declaration as to the cause of the informant’s death or as a part of the informant’s 
conduct under section 8 of the Evidence Act or under section 35 of the Indian Evi- 
dence Act without formal proof to show that the implication of the accused was not 
an after-thought or as one of res gestae: Sankaralinga Thevan v. Emperor”, Mohan 
Singh v. Emperor’, Azimuddy v. Emperor®. It may of course be used by the defence 
under sections 145 and 155 (3) of the Evidence Act. These general provisions of the 
Evidence Act are, however, controlled by the special provisions of section 162, 
Code of Criminal Procedure, and therefore the first question which has got to be 
decided is whether the information in Exhibit P-1 is really the first information 
or is hit by the provisions of section 162, Code of Criminal Procedure. If the 
information is hit by section 162, it has got to be excluded. Sometimes it happens 
that the offenders themselves are the first informants and in such cases the 
non-culpatory portion should be admitted and the confessional portion should be 
excluded. What now and then happens is that persons after committing an offence 
proceed to the Police Station with the blood-stained instrument and there report 
the matter to the officer concerned. This information has got to be taken down 
by the Police Officer as narrated to him and treated as the F.I.R. and a case has 
to be registered and it is only when the matter comes to court and this information 
embodied in the F.I.R. is sought to be put in evidence as first information, that 
information has to be scrutinised and when it is found to consist as it does usually 
of three parts (i) information of events, motive, etc., leading to occurrence ; (ii) 
murder proper and admitting doing it ; (iii) subsequent events. Nos. (i) and (iii) 
will be admitted and No. (i) will have to be excluded: Dal Singh v. Emperor®, 
Akal Sahu v. Emperor’, Mohammada v. Emperor®, Legal Remembrancer v. Lalit Mohan? 
and Bharosa Ramdayal v. Emperor+, 


The test which has to be applied to find out whether the particular information 
of an offence is admissible as first information or is hit by section 162, Criminal 
Procedure Code, have been correctly analysed by Mr. Y. H. Rao in his “ Law of 
Pre-trial Statements and Depositions.” 
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2. ADR. 1935 Pesh. 165: 37 Cr.L.J. 225. 7. ALR. 1948 Pat. 63: 48 Cr.L.J. 565. 
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The tests are : (a) The information on which the Police Officer is expected to 
act must be authentic. In other words, the information must be capable of being 
traced to a specific individual who would take the responsibility for the same so 
that should the information subsequently turn out to be false the informant could be 
proceeded against. Under this test telegrams and telephone messages have been 
held to be in no better position than village gossip in respect of authenticity, since 
any arrest based upon such unauthenticated information would be in excess of the 
police officer’s duties. But if the authenticity, of the telegram or of the telephone 
message is subsequently confirmed, they themselves may then amount to authentic 
information in certain circumstances and come within the purview of section 154, 
Criminal’ Procedure Code: In re Nandanuri Anandayya!, Public Prosecutor v. 
Chidambaram*, Kachi Hazam v. Seraj Khan? and Chanan Singh v. Emperor*. : 


(b) The information must be sufficiently definite and clear enough to suspect 
that a cognizable offence had been committed. Therefore, vague information can- 
not constitute an F.L.R. In Mpylaswamy Chetty v. Emperor’, the Sub-Inspector was 
merely told that there was a shooting incident in the house of the deceased. When 
the Sub-Inspector got into the house of the shooting incident he saw the corpse of the 
‘deceased. He then took the statement of P.W. 1. It was held that it was clearly 
sonly -after recording the statement that the Sub-Inspector could lave any real 
information of the commission of a cognizable offence. While a riot accompanied 
with arson and looting was going on in a village, M who happened to pass through 
that village at once proceeded to the nearest Police Station and gave some vague 
information about the disturbance in the village. Whereupon the Police Superin- 
tendent rushed to the village. A statement was then recorded. The latter and not 
the former was held to be the F.1.R. : Qamrul Hasan v. Emperor®. 


(c) The information may be merely hearsay, provided the person in 
‘possession. of the hearsay is required to subscribe his signature to it and mentioned 
the source óf his information, so that the information may not amount to irresponsible 
rumour : Chinna Raman Gowd v. Emperor’, In re Krishna Baipadithaya® and Sessions 
Judge of Finnevelly v. Sivan Chetty. 


(d) Where, though. the tests (a), (b) and (c) are satisfied, the information i is 
given to a police officer who is not in charge of the police station concerned, and 
where therefore no step was taken in aid of investigation by the concerned station- 
house officer as a matter of-fact, any subsequent information. given to the station 
house ‘officer himself, which actually set the law in motion cannot be treated as one 
given in the course of investigation : Nomain Talukdar v. Emperor?® and Mazarali 
Jnayatali v. Emperor! 


Where these tests are satisfied, there is no justification for treating any subse- 
quent information as the First Information Report except in exceptional cases. 
‘These exceptions are three in number. The first exception is that wher2 owing 
to widespread disturbance the Government Machinery itself is in a state of suspen- 
sion and no action could therefore be taken on reports of offences made to police 
officers, a subsequent’ report may be treated as the First Information Report : 
Magan ‘Lal v.. Emperor!2, Lists of stolen property supplied to the Police after the 
investigation has literally started but still in the preliminary stage, may be treated as 
part of the First Information in proper cases : Brij Lal v. Emperor”. Where the 
report presented at the station is cryptic, answers- of the-informant to questions 
by police officer in elucidation of the report, and included in the report, and signed: 


? 
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by the informant may form part of the First Information Report: Kachu Gogi v. 
The Statet. Whether investigation started, is not a question of law but a question: 
of fact which has to be decided on the circumstances of each case. 


Therefore, applying these tests to the instant case, the information given by 
K. Nagayya in Exhibit P-37 both being vague and of the variety which may be 
legitimately described as village gossip so far as authenticity goes, cannot certainly 
be treated as the First Information in this case. On the other hand, the First 
Information Report in this case will be Exhibits P-35 and P-1. The Circle Inspector- 
on. receiving a vague information fromthe Station House Officer, Karempudi, . 
that a rioting had taken place at Adigoppula, left Gurzala in the night of 18th April, 
1950, saw the entry in the General Diary of the information given by K. Nagayya 
(Exhibit P-37) and proceeded to Adigoppula. On the way he met the injured 
persons of the accused party at Oppicherla and came back with them to Karempudi: 
and took a report from accused 3 reproduced above and then started investigation. 
In the early morning of the next day the complaint given by the prosecution party 
(Exhibit P-1) to the Village Munsif reached the police station. It is on the foot 
of these two First Informations that these two cases had been launched by the- 
Police. Counter-complaints received even during investigation are not hit by 
section 162, Criminal Procedure Code. They are no different from independent 
and fresh complaints made by others than the accused persons in the course of 
investigation of a particular offence. Therefore, both Exhibits P-35 and P-1 will 
share the privilege of First Information Reports in this case, though in regard to: : 
the uses to which they should be put, a vital distinction should be borne in mind. 
Counter-complaints made by accused persons when sought to be used for or against 
them when figuring as complainants in their cases attract only the provisions ‘of the 
Law of Evidence as to corroboration or contradiction and are no more than former 
statements of witnesses ; yet in so far as nothing precludes their use even in cases. 
against them as accused persons, it should be borne in mind that when so used they. 
attract the provisions as to admissions and confessions. 

; i 


The criticism of the learned counsel for the appellants under point No. 1 fails.. 


Point 2.—There can be no doubt that the investigation in this case has been 
perfunctory. First of all, the Police have not carefully gone into the question of the 
delay in the receipt of Exhibit P-1 on the morning of 19th April, 1950, at the Police 
Station. They have too readily accepted the glib and school boy explanation 
of the village servant P.W. 9 that he was bitten by a scorpion and became uncon- 
scious and hence the delay. With experience will come as pointed by Sabonadiere, 
I.C.S., in his Trial of Criminal Cases and Sir Cecil Walsh’s Crimes in India recog- 
nition of the fact that stock stories are as characteristic of False. Evidence as of Folk- 
lore. Each part of India has its own standard lot of fairy tales devised for the- 
entertainment of courts. There is the soft-hearted witness who was on his way 
to deliver a message or to get a plough mended or to arrange for his daughter’s. 
matriage, but was so shocked and upset by the sound of a wordy quarrel and the 
sight of a bruised arm that he turned back straight home though he had already. 
gone four-fifths of the way to the.place to which he was bound. “ To ease himself” 
is a very favourite pretext used by our witnesses in Criminal Cases to explain their 
otherwise inexplicable presence in most unexpected places at equally unexpected. 
and convenient moments and to account for their chance meetings, with important 
witnesses and for their fortuitous opportunities for seeing things about which they 
would otherwise know nothing. Similarly eye-witnesses to a brutal murder at 
night seldom say that they were roused by the noise of disturbance. But almost 
always that they rose “to make water”. It is difficult to resist the conclusion 
that the little touch about the act of nature which appears again and again in every 
district comes from the police who have no doubt a settled conviction that murderers 
working by stealth at night will take care not to: wake the neighbours. But an. 
eye-witness who is peacefully sleeping must wake somehow and this demand of 
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nature synchronises with the murderous attack with the regularity of an aperient.. 
To this stock of fairy tales must be added the village servant who never reaches. 
the Police Station “stung by a scorpion” (Circars) disabled by stomach (Tamil 

Districts), and put out of combat by Malaria (Ceded Districts). On the other 

hand the circumstances of this case clearly show that the First Information Report 

was prepared long after the alleged time shown therein and when the parties. 
could put their heads together and evolve a First Information Report which would 

implicate as many people as possible and assign specific parts to them and contain 

a list of witnesses who would later lend themselves to support this version and which. 
all take time for thinking out things. The suggestion on behalf of the appellants. 
that this report was prepared the next morning and was sent to the Police Station 

on a bycycle and that a false explanation was cooked up to account for the delay 

rings true. Secondly, that the versions of these P.Ws. was cooked up later is seen 

from another significant circumstance, viz., that notwithstanding the fact that the 

injured P.Ws. were in the Hospital and handily available and the Inquest itself” 
was held therein, the Inquest Report states that inasmuch as the offence had taken 

place at a place away from the Hospital and no witnesses had been examined, 
the names of the offenders suspected to have committed the offence were not known. 

. This returning of an open verdict by the Panchayatdars is only consistent with the: 
‘suggestions made by the appellants that instructions had been given to the Head. 
Constable who held the Inquest not to commit himself to any version but await 

the developments of the Circle Inspector’s enquiry. To my mind the inquest 

report is tell-tale and clearly shows that the present version of the P.Ws. has been. 
concocted subsequently and that the First Information Repo.t Exhibit P-1 does not 

represent the truthful version of what happened. Thirdly, one of the clinching 

details mentioned in the counter-complaint Exhibit P-35 is that a revolver was 

used and shot was fired. This weapon has been seized and yet the police have not 

sent it to the Chemical Examiner and the explanation given by the prosecution is 

that the Circle Inspector is well-versed in the fire arms and was of the opinion that 

it had not been fired. If this point had been cleared up in the manner in which 

it ought to have been done, it would have shown the truthfulness or otherwise of 
this version. Fourthly, the alibi put forward by accused 1 and 2 and now sought 

to be supported by some respectable evidence has not been properly enquired into. 

It is enjoined on the Police under Police Order No. 583 as follows : 

“Tt is but right that the Police when they are endeavouring to discover the author of a crime 
should make enquiries of or put questions to any person including the accused from whom they think. 
they can obtain useful information. But when an accused person is arrested he must be informed 
of the charge against him. It is then open to the investigating officer to put him such questions as he 
considers necessary for the purpose of enabling him to explain or elucidate any circumstance that may 
have been ascertained in the course of the investigation. Ifthe accused proceeds to make a defence 
with the object of explaining his position, further questions may be put to him to elucidate that 
explanation. But the questioning should not be persistent or take the form of cross-examination 
nor should the accused be pressed to answer questions or make any statement if he is unwilling to. 
do so.’ 


The object of questioning the accused and the recording of the information. 
given by him in the Case Diary and which is insisted upon in this State is that the- 
aim of an investigating officer should be to find out the truth and that the truthful 
defence which a person accused may have to be investigated and if true the 
accusation against him may be dropped. It is quite impossible to believe that these 
two accused persons who are in fact witnesses in the other cases would not have 
disclosed their alibi. It is quite true that owing to the abuse of this plea of alibii 
it has come to be looked upon with a great amount of suspicion. There is great 
danger of even true alibis being disbelieved, though a moment’s reflection will show 
that really innocent men can establish their innocence only by demonstrating 
that they were somewhere clse at the material time. The remedy for this couse: 
is unfortunately not in the hands of the Police or Courts but in the hands of the- 
Legislature. The plea. of alibi will come to be believed only when we have a. 
rule in the Criminal Procedure Code, as under the Scotch Criminal Administration 
of Justice that an accused person who proposes to put forward a plea of alibi should 
give advance notice to the prosecutor that he proposes to put forward such and such. 
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a plea of alibi and then it will be the duty of the prosecution to investigate into this 
plea of alibi and accept it or reject it. -The evidence in this case shows that this 
plea of alibi supported by a respectable volume of evidence has been rejected by 
the learned Sessions Judge for no other reason than that as the accused persons 
call the alibi-wolf, alibi-wolf too: many times, even the real one has come to look 
unreal, Fifthly, there has been no real investigation in this case because all that the 
‘prosecution has done is to make the P.Ws. in the one case the accused in the’ other 
and .vice versa and put forward their versions without any attempt at finding out the 
truth and which will be dealt with at some greater length when I come to the next 
point. I cannot commend to the Police who investigated this case anything better 
than, if I may say so with respect, the wise admonition of my learned brothers Mack 
and Somasundaram, JJ., in Malla Reddi v. State} : ne 


“ The investigation Police are primarily the guardians of the: liberty of innocent persons, A 
heavy responsibility devolves on them of seeing that innocent persons are not charged on irresponsible 
and false implications. There is a duty cast on the investigation Police to scrutinise a first complaint 
in which a number of persons are implicated with rigorous care and to refrain from building up a case 
on its basis unless satisfied of its truth.” S : 


The investigation in this case was perfunctory and little reliance canbe placed 
upon the evidence so gathered and placed or more appropriately dumped’ before” 
Court. The measure of this perfunctory investigation is well brought out from the, 
reply givem by the Circle Inspector in re-examination alluded to above and the 
measure of condemnation that statement carries is well brought out by the following 
observations of Reilly, C.J. and Nageswara Ayyar, J., in Giriappa v. Government of 
Mysore? : ; : 

“ It is improper for the police to prosecute at the same time two counter-cases in regard to the 
same occurrence one of which must be false and that it was improper also and disrespectful to the 
Court for the Public Prosecutor to conduct both cases in the Sessions Court knowing that one must be 
false. Such counter-cases cannot both, be prosecuted honestly cither by the Police or the Public 
Prosecutor. The powers of investigation given to the Police by the Criminal Procedure Code are 
given for the purpose of ascertaining the truth, not for dressing up cases with any evidence, true or 
false, which may be available.” 

Point 3.—The trial of this case is in violation of the injunction of this High 
‘Court and other High Courts in a series of decisions and the principle of which is 
as follows. Where there is a fight between two rival factions which gives rise to the 
complaint and counter-complaint it is a generally recognised rule that both the 
cases should be tried by the same Judge in quick succession though with different 
Assessors and Jurors; the first case should be tried to a conclusion and the verdict 
of the Jury or the opinion of the Assessors be taken. The Judge should, however, 
postpone the judgment in that case till he has heard the second case to a conclusion 
and he should then pronounce judgments separately in each case. He is bound 
to confine his judgment in each case to the evidence let in that particular case and 
is not at liberty to use the evidence in one case for the purpose of the judgment in the 
other case and to allow his findings in one case to be influenced in any, manner 
to the prejudice of the accused by the views which he may have formed in the other 
‘case. a 


This settled practice enunciated above was laid down by this High Court and 
has been adopted by other High Courts and can now legitimately be described as 
-an universal practice in India. I shall now briefly indicate the case-law on the 
subject. l 

The earliest decision of the Madras High Court is the Bench decision of Walle? 
and Cornish, JJ., in Goripartht Krishtamma, In re?. It was held therein that where 
there was a fight between two parties.and the Police charge-sheeted both and the 
offences against one party: were triable by the Magistrate while those against thé 
-other were triable by the Sessions, that both cases should have been committed for 
‘trial by the Sessions Court on the foot of the following reasoning : 
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“ A case and a counter-case arising out of the same affair should always, if practicable, be tried by 

the same Court. Each party represent themselves as having been the innocent victims of the aggres- 

-sion of the other. Neither will, as prosecution witnesses admit that they retaliated on the other, for 

the obvious reason that they are themselves on trial in the other case. As accused, they do not, as 

-a rule, let in any defence evidence, relying on the evidence they have given in the other case as prose- 
-cution witnesses. The result is that no Court can grasp the real facts unless it tries both cases.” 


Int Krishna Pannadi, In ret, Jackson, J., observed : 


`“ There is no clear law as regards the procedure in couhter-cases, a defect which the Legislature 
-ought to remedy. It is a generally recognised rule that such cases should be tried in quick succes- 
-sion by the same Judge, who should not pronounce judgment till the hearing of both cases is finished. 


This precludes the danger of an accused being convicted before his whole case is before the Court 
-and also prevents there being conflicting judgments upon similar facts. But at the same time the rule 
involves obvious difficulty. It seems to infringe the fundamental principle that the Court must not 
import any facts into a case which are not to be found on the record. To take an illustration : 
suppose in the first of the cases, the accused succeeds in showing that the prosecution has failed to 
prove its charge, and then in the second case, the same accused as complainant goes into the 
witness-box and breaks down in cross-examination so as to convince the Court that the truth lies 
‘with the other side. Can the Court be expected to dismiss this circumstance from its mind, and if it 
- does not do so, what legal justification is there for importing it into the case already heard ? 


The only way in which such a procedure can be justified is by setting up a fiction that the case 
-and a counter-case are really one, and this fiction should be made a reality by statute. If a Court 
‘Were empowered to link cases, as they link files ina Secretariat, there would also be the incidental 
‘advantage of a great saving of time. At present in each case the evidence of, every witness must be 
fully recorded and what P.W. 1 says for the prosecution in one case must all be written out again 
when he repeats it as D.W. 1 in the other case. 


But whether there be a statutory enactment or not the point remains that for practical purposes 
a case and its counter are one, and it is this that makes these general observations particularly 
germane to the present case.” : 


On account of the waste of time involved in recording the statements of the 
P.Ws., Wallace and Jackson, JJ., pointed out in Krishnayya Naidu, In re? : 

“in case the depositions given by two persons as defence witnesses in one case were filed with 

the consent of both parties when they were examined as prosecution witnesses in the counter-case, 

-such a procedure is neither prohibited nor illegal but saves a good deal of time of the Court. No 

prejudice can be said-to be caused to the accused. This procedure is justified especially when the 


- depositions were filed with the consent of the parties and when the witnesses were examined in the 
presence of the accused and sworn to the truth of their previous depositions.” 


' This decision is not binding because as pointed out in this decision itself such a 
- procedure was considered as fatally irregular in a previous Bench decision in Ummar 
Hajee, In re? and so far as this case was concerned, these observations were obiter. 
It.would appear from the decision that this procedure which was condemned 
in Ummar Hajee, In re? and which was approved in this decision was the one adopted 
by one of the Judges who was a party to the later decision, viz., Jackson, J., as Special 
Sessions Judge. It has now become settled law that such a procedure is not permis- 
-sible because trials in criminal cases are governed by the provisions of the Criminal 
Procedure Code and the procedure for treating prosecution evidence in one case as 
- defence in the other and vice versa is not warranted by any provision of the Criminal 
Procedure Code and the procedure permissible in civil cases cannot be engrafted 
-on criminal trials. The fact that counsel on both sides consented to such a pro- 
-cedure and in fact asked for such a procedure to be adopted cannot make it legal. 
` The Public Prosecutor by assenting to this illegal procedure had given away his legal 
-and necessary right which in a regular trial he would have of cross-examining the 
‘witnesses of the defence as he could not cross-examine the witnesses whom he him- 
. self. produced for the prosecution in both the cases: Sarvu and others v. Emperor*. 


This principle laid down above is further adumberated by Jackson, J., in Satha- 
„kuttia Pillai v. Pichat Cruz’, in so far as case and counter-case triable by Magistrates 
-only.are concerned. It is stated that a Court cannot possibly take one case on file 
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and summarily dismiss the other in whole or part. If one case on its face looks- 
stronger, that can be heard first. But at least to the point of framing charge or 
discharging, the Magistrate must keep his hands free and not commit himself to a 
decision one way or the other. Similar views have been expressed by Newsam, J. 
In Periaswami alias Katchakatti+, when so-called counter-case was presented a magis-- 
trate must treat them both as defence cases disguised as prosecution cases and 
dismiss them both at once or if he is unable to come to that conclusion printa facie 
he must treat both complaints with equal respect until he is in a position to make a 
simultaneous order in each case. See. also for similar observations, Burn, J., in 
Krishna Pannadi v. Surya Narayana Asart*. 


In Lakshminarayana v. Suryanarayana”, Walsh, J., held as follows : 


* In regard to an occurrence, the Police filed a charge-sheet against one party which included 
a charge of murder. The case was committed to the Sessions. A counter complaint was made 
and the Police filed a referred charge-sheet on the ground that the injuries on the complainant were 
due to a right of private defence. Then complainant filed a complaint before the Court in which. 
charge was framed under sections 147 and 323, Indian Penal Code. The accused on being asked. 
to plead wanted to recall the prosecution witnesses. At that stage the Court changed its mind and. 
committed this case also to the Sessions. Held that the commitment should be quashed as accused: 
had no opportunity to adduce evidence before committal and as the Court did not follow the 
procedure in Chapter 18, Criminal Procedure Code.” 


This case is an authority for the proposition that case and counter must be 
committed to the Sessions but in that case the commitment had to be quashed for 
the reasons set out above. 


Then we come to the very important case decided by Reilly and Pandalai, JJ.,. 
in Jaggu Naidu, In re* and from which the following extracts may be usefully 
made as they have a material bearing on the present case : 


; “ That two cases really ‘ counter’ to each other in the sense that they put forward two versions. 
of the same incident one of which must be false should be sent to the Sessions Court at or about the 
same time for trial ought to be extremely rare. Such counter-cases sometimes come before a Magis- 
trate though it should be impossible that both should be prosecuted by any public authority. It some 
times happens however that in cases of rioting in which two groups of persons are concerned the Police- 
put in a charge-sheet against one party and members of that party prefer a private complaint against 
their opponents. And counter-cases of that sort may arise in connexion with other offences. It is 
generally the duty of one Magistrate to hear both cases and though the Magistrate can never legally 
use in one case evidence which is on record only in the other case, it is sometimes convenient that he- 
should hear all the evidence in both cases before he pronounces judgment in either in order that 
if any relevant evidence comes to his notice in one case which would be of use in the 
other he may have it brought on record in the other case also. The Magistrate must be trusted not 
to allow himself to be confused between the two cases nor to base his judgment in either on evidence: 
not legally admitted in that case. And it has sometimes been said that when the Magistrate finds 
it necessary to commit the accused in one of such cases to the Sessions Court for trial it is desirable 
that he should commit the accused in the counter-case also instead of disposing of it himself. There- 
may be cases in which that procedure is appropriate, though a Magistrate can never be justified in 
exposing any person to the anxiety and expense of a trial in the Sessions Court, merely because he is. 
the complainant or one of the prosecution party in a counter-case, in which the accused is committed. 
to session for trial. Preliminary inquiries under Chapter XVIII, Criminal Procedure Code, are 
intended to be real protection to parties from unnecessary harassment by committal to the Sessions. 
Court as well as a means of preventing waste of public time and money.” 


But occasionally two counter-cases relating to the same incident, one of which. 
must be false, are sent to the Sessions Court for trial either by the same Magistrate- 
or by different Magistrates. According to the procedure which it has been under-.- 
stood has been prescribed by Jackson, J., in Krishna Pannadi, In rež, though I must 
repeat that I have greatest difficulty in believing that he really meant this—both cases. 
must be heard in full by the same Judge and assessors or by the same Judge and 
Jury before the assessors express any opinion or the jury gives any verdict in either. 
Let us see how this affects the Public Prosecutor and it must be remembered that 
in every trial in Sessions Court the prosecution must be conducted by a Public 
Prosecutor. Let us suppose that the two cases relate to the murder of X, in the 
one case Ramaswami Goundan being the accused, in the other Palaniyappa Naidu.. 


1. (1937) M.W.N. 998. 4- (1932) M.Cr.C. 235. 
2. (1933) M.W.N. 35. 5- (1929) 58 M.L.J. 352. 
3. (1932) 63 M.L.J. 101. 


q1]. RAMAKRISHNAYYA 9. THE STATE (Ramaswami, 7.). 433 


If it be thought that this is an extreme instance to take, I can only say that I have 
‘known of two such counter-cases of murder and have been invited to use the revisional 
powers of this Court to order that the man charged by the Police with murder 
and man charged by that accused person with the murder of the same victim be 
tried at a combined trial in the Sessions Court in accordance with the procedure 
supposed to have been prescribed by Jackson, J. How is the Public Prosecutor to 
condu&t himself in such circumstances ? According to Krishna Pannadi, In re},it isnot 
‘proper for him to suggest to the Sessions Judge that the case which appears to him 
to be true should be tried first ; the two cases must be heard one after the other 
in a combined trial before the Assessors express any opinion or the Jury gives any 
verdict. Is the Public Prosecutor to conduct each case whole-heartedly as if 
-against a man whom he has reason to believe to be guilty? Is he to prosecute the 
case against Ramaswami Goundan in the ordinary way and then open the case 
against Palaniappa Naidu in some such way as this : 


“ For the last two days I have been endeavouring to prove to you that this murder was committed 
by Ramaswami Goundan, and I trust that of that I have completely satisfied you. It is now my duty 
ito demonstrate that the story is entirely false and that the murderer was not Ramaswami Goundan but 
Palaniappa Naidu. And of that too I trust that I shall convince you to your entire satisfaction.” 


‘Or is he to adopt the attitude that he knows who was the murderer of the victim 
but that he is not going to let the Judge or the assessors or the jury into the secret : 
‘they must find it out for themselves? Or, is he to represent himself as entirely 
gn the dark about the whole matter? Is he to say something of this sort : 

“That a murder was committed, I think, I shall have no difficulty in convincing you. The 

‘question is whether that murder was committed by Ramaswami Goundan or Palaniappa Naidu. 
All the resources of the Crown have been devoted to the investigation of that very serious question. 
But I regret to have to tell you that after months of patient labour we are still in the darks; We have 
no idea whatever which was the murderer. So we have decided to lay the whole facts before you and 
Teave you to make your choice.” 
Whichever method he adopts, it is likely that the proceedings will be reduced 
to a disgraceful and wicked farce. The Public Prosecutor will be required to run 
with the hare and hunt with the hounds to appear alternately in the same pro- 
-ceedings for the prosecution and for the defence and to be in the counsels of both, 
to ride two horses at once in a scandalous competition. If those were the duties 
-of the Public Prosecutor, no honourable member of the profession would demean 
‘himself by accepting the office. Nor could these difficulties really be escaped by 
appointing two public prosecutors for the occasion one to conduct the prosecution 
-of each man. Would it be less scandalous that two counsels should appear for the 
‘Crown. in the same proceeding, each making out that the other’s case was false ? 


In this country every prosecution in a Sessions Court must be conducted by a 
Public Prosecutor as a representative of the State ; and those who represent the State 
betray their trust if they prosecute a case which they have not reason to believe 

- to be true. The great majority of cases which come before a Sessions Court for 
trial have been investigated by the Police. The object of that investigation is not 
‘to collect evidence to make out a case but to sift true cases from false. In preliminary 
enquiries made by a Magistrate under Chapter XVIII, Criminal Procedure Code, 
again the case is to be tested and the evidence sifted and only where there is a good. 
prima facie case against the accused should he be committed to the Sessions Court 
for trial. But every case in which a person is committed for trial to the Sessions 
Court is not to be tried. The Public Prosecutor is not a machine or a slave to pro- 
secute every case in which there has been a committal. To the. Public Prosecutor 
is entrusted discretion to withdraw from the prosecution with the consent of the 
Court and his withdrawal puts an end to the case. The law gives him a real discre- 
tion in the matter. It may often be proper for him to consult the District Magis- 
trate or other authorities before exercising that discretion. But in the eye of the 
law and of the Court the discretion is his alone subject to the consent of the Court. 
The Public Prosecutor holds a very honourable and responsible office. To suggest 
that, if unfortunately two counter-cases, one of which must be false, are sent to the g 
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Sessions Court, he cannot properly indicate to the Court which case he has reason 
to believe to be true and undertake the prosecution of that case first, is to my mind 
quite unreasonable. On the contrary it is his right and his duty to select the case- 
which appears to him to be true. It is possible—indeed it has sometimes happened 
—that, after the first case has failed, the Public Prosecutor may have reason to change 
his mind and to believe the second case to be true either on account of something 
which has come to light later or something which has been disclosed in the tourse 
of the first trial. In such circumstances he may honestly and honourably prosecute 
the second case. But, how can he ever be required to jumble up the false and the 
true by prosecuting both cases at once ? There is not a word in the Code to suggest 
a procedure so likely to bring Courts of justice into contempt. 


And the Public Prosecutor is not the only person to be considered. Are the- 
assessors or the Jury to be confused by the Crown putting before them two contra- 
dictory cases? What are they to think of that Public Prosecutor arguing for the 
prosecution to-day and for the defence to-morrow, taking up inconsistent positions, 
demolishing his own arguments, examining witnesses to-day as witnesses of truth 
and cross-examining them to-morrow to show that they are liars? Can Jurors 
or Assessors who have to watch such a performance be expected to take their duties 
seriously ? It is probable that self-respecting Jurors or Assessors would show their 
disgust at such proceedings by refusing to find any one guilty in either case. And 
I think there is a simple test which will show that in cases tried by Jury the post-- 
ponement of the verdict of the Jury in the first of two cases tried in succession until 
they have heard the evidence in the second case, whether the two cases are counter- 
cases in the sense that one must be false or are merely connected cases, is unquestion- 
ably illegal. Ifthe Judge at the end of the first case does not take the verdict of the 
Jury but requires them to listen to the evidence in the second case before they give 
any verdict, what is he inviting them to do ? He is inviting them to take the evidence 
in the second case into consideration before they give their verdict in the first case. 
There can be no other object in requiring them to here the evidence in the second 
case before they give a verdict in the first. The Judge who does that is inviting 
the Jury to break their oath which they have taken in the first case that they will 
give a true verdict according to the evidence in that case. Assessors are not bound 
by any oath ; but it is clear that it is the intention of the Code that they shall give 
their opinions as required by section 309, at the conclusion of each case on the 
evidence in that alone. 


And what of the accused persons, who are in turn in the dock? The Public 
Prosecutor is their champion to-day and their opponent tomorrow. How can 
they be open with him when he is on their side without exposing to him the weak 
points in their armour, through which he can wound them when hein turn attacks 
them? And, when all the evidence in the first case has been given, the accused, - 
in that case are entitled to know that they have nothing more to meet. But how 
can they prevent new evidence being elicited in the second case to fill gaps in the: 
case against them? Worse still, if they are made, as they must often be made wit- 
nesses for the prosecution in the second case, they will be exposed to cross-examina~. 
tion. In this country no accused person can be cross-examined. Where the pro- 
secution evidence has been given, the Judge must question the accused for the 
purpose of enabling him to explain the evidence against him. But the Judge must 
be very careful to avoid any. question in the nature of cross-examination ; he must 
never lead the accused to convict himself out of his own mouth ; he must never 
elicit. anything to discredit the accused ; he must never trip him up. But, when 
the accused is produced as a prosecution witness in the counter-case, all these things: 
will be with in the province and duty of cross-examining counsel. An accused 
person cannot be puuished for any. false answer which he gives . while in ‘the dock;i 
but.the moment-he-is transferred to the witness-box as a prosecution witness he will 
be liable :to punishment for perjury. Even in England an-accused person cannot 

* be compelled -to give evidence-against ‘his’ will. ~ In~the-strange jumble of trials 
we are contemplating the accused, will have no :choice but to go into the witness- 
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box in his turn, when the Public Prosecutor requires him: to do so, and in many 
instances it will be the duty of the Public Prosecutor to put him there. In 
other words, in these cases and counter-cases, five parties are placed in an embar-. 
rassing position, as evident from the liberal extracts which I have made above. 
Firstly, we have to consider the position of the investigating Police who have put 
forward before Court two diametrically opposite versions of the same transaction 
as truthful versions. Secondly, we have the Public Prosecutor, who has to con- 
duct both the cases running with the hare and hunting with the hounds and there- 
by bringing his own honourable office into disrepute. Thirdly, the Assessors and 
the Jurors, if the same Assessors and Jurors are empanelled for both. Fourthly, 
the embarrassment of the Judge who has to hear both the versions and to allow 
himself to come to independent conclusions in both cases without the evidence 
in one prejudicing his mind in regard to the other. Fifthly, we have the accused 
who has to double his role as a prosecution witness in the one and an accused in 
the other. 


So far as the investigating Police are concerned, the solution is clear, viz., the 
answer given by Reilly and Pandalai, JJ., in Jaggu Naidu, In ret and by Reilly, 
C.J. and.‘Nageswara Iyer, J., in Giriappa v. Government of Mysore®. It is unthink- 
able that any self-respecting Police would put forward two diametrically opposed 
versions before Court taking a completely abbreviated view of their own functions 
and treating so disrespectfully Courts of law. Itis enough to point out that such 
a contingency would be undreamt in an English Criminal Court from which system 
of criminal jurisprudence we borrow ours. 


Turning to the position of the Public Prosecutor, the solution in ordinary prac- 
tice has always been to appoint separate Public Prosecutors for the conduct of 
case and counter-case. I have myself as Sessions Judge for nearly twenty years 
tried important cases and counter with different Prosecutors. 


Turning to the embarrassment caused to the Jurors and Assessors and the Judge 
the solution has been found in the Full Bench decision of Mounaguruswami Naicker, 
In re’, to which reference will be made presently. 


In so far as the accused is concerned, if the police charged both versions of 
the same transaction under two cross cases, then this would be a case of compelling 
an accused to criminate himself, which is forbidden not only under the provisions 
of the Indian Evidence Act but also by the Fundamental Rights assured by the 
Constitution. In fact Newsam, J., feeling this difficulty went to the following extent 
in Sanna Basaya alias Hakki, In ret. The learned Judge held : 

“ The prosecution witnesses in this case were mostly accused in the other case. Their state- 
menis do not amount to evidence because they are the statements of persons who were themselves 
accused of the same offence in this very affray or free fight and also because they have admittedly 

„not stated the whole truth.” 
This dictum, if I may say so respectfully, was clearly held to be wrong by a 
Bench of this Court in Rahiman Khan Sahib, In re®, The learned Judges remarked : 

“ It will be disastrous if the lower Courts proceed to act upon the principle that the statements 
of witnesses arc not evidence mercly because they happen to be the statements of persons who are 
accused in a counter-case.”” 

But this would not be the case, viz., that the accused be compelled to criminate 
himself as a P.W. if both the cross-cases are not charged by the Police and one of 
them happened to be a private complainant and in such a case it will be certainly 
open to the accused notwithstanding his being an accused in the Police case where 
he won’t be compelled to criminate hirhself, to voluntarily give evidence in regard 
to his own version. This analysis of the position of the accused vis-a-vis as a prose- 
cution witness in the counter-case under the provisions of the Indian Evidence Act 
and the Fundamental-Rights..assured. by the..Constitution, makes it clear that . the 
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“Police cannot charge both the cross-cases and must either find out the truth and 
charge that version which is true or if they are unable to do so to throw out both 
the cases or charge one version leaving it open to the aggrieved party to resort to 
his own remedies. : 

In Mounaguruswami Naicker, In ret, decided by Sir Owen Beasley, G.J., 
‘Stone and Burn, JJ., it was laid down after reviewing the previous decisions as 
follows : 


“ Where a case and a counter-case are tried by a Sessions Judge no hard and fast rule can be 
‘laid down in regard to the procedure to be adopted. The trials must be separate, i.e. before different 
assessors and different judgments delivered. The conclusions in each case must be founded on and 
only on the evidence in each case.” 


It has to be noted that the Full Bench had the advantage of the amicus curiae 
arguments of Messrs. Nugent Grant and L. H. Bewes (Public Prosecutor) with 
‘unrivalled experience. 

The principles laid down in these Madras decisions have been adopted by the 
«other High Courts and has now become a settled practice throughout India : Emperor 
-v. Banappa Kallappa Ajawan*, Kshir Muhammad v. Crown®, Khitish Chandra v. Nanuram*, 
„Heta Singh v. Emperor®, Beni Madho v. King-Emperor®, Ganga Singh v. Emperor”, Ibrahim 
vy. Emperor® and Pushkar Narain v. The Crown®. 


The principles which can be evolved from these decisions can be compendiously 
‘set out as follows : If complaints of the offence of rioting be given by both the parties 
during investigation, the investigating officer should enquire into both of them and 
.adopt one of the two courses, viZ., to charge the case where the accused were the 
aggressors or to refer both the cases if he should find them untrue in material parti- 
-culars. If he finds that the choice of either course is difficult, he should seek the 
opinion of the Public Prosecutor of the District and act accordingly. A Magistrate 
“before whom such a case is charged by the Police and a private complaint from the 
party whose case was referred, should hear both the cases together and commit 
“both the cases to the Sessions even if only one of them is exclusively triable by a 
Court of Session. If, however, the Magistrate feels that-there is no acceptable evidence 
‘in both the cases he should discharge the accused. If, however, in Gne case a more 
-serious offence like section 148, Indian Penal Code, is made out then in the interests 
of justice, both the cases should be sent to the First Class Magistrate for disposal, 
and he may commit both the cases, or discharge the committal case and himself 
‘try the other or if he finds the committal case after recording evidence one triable 
by himself proceed to enquire into both and convict or discharge or acquit, the 
„accused in both the cases." The Sessions Judge should if both the cases had been 
committed hear them in succession with different assessors and come to independent 
‘conclusions keeping as far as possible the evidence in the one case distinct from 
the other. If in respect of an occurrence, there is a variation in time, or place, 
or other circumstances warranting a reasonable inference that they are not parts 
of the same transaction, but that the earlier occurrence may even be 2 motive for 
the later one, then the two cases may be tried separately and the aforesaid rules 
of procedure need not be applied. If in respect of a single incident, two different 
“versions are offered, and they are substantially divergent fiom one another, then 
it is the duty of the investigating officer to find out which version is true and charge 
that case only leaving the other version to be prosecuted if so advised, after a referred 
«charge-sheet being served on the complainant and in such cases also the rules for 
enquiry and trial as in case and counter should be followed. ‘If in trial not exclu- 
‘sively triable by a Court of Session, a Magistrate has to hear and dispose of the 
cases himself and he frames charges in one case and does not frame any charges at 
„all in the other, it cannot be consideted that the Magistrate had made up his mind 
in the other case by not framing the charges and some kind of reasonable appre- 
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hension cannot be said to be created in the minds of the accused in respect of other 
case where charges had been framed and transfer asked for on that ground. The 
fact that in . similar case the Magistrate came to a particular conclusion on the 
evidence in that case is no ground for a transfer: Rajani Kanta Dutt v. Emperor}. 
Interest or bias should not be inferred from the opinions formed by the Magistrates 
on evidence judicially recorded : Gulamali v. Emperor? and Walidad v. Nizam-ud-din?, 
The principles maintained universally by all High Courts is that the accused has 
no reasonable ground for apprehension that he will not have a fair trial merely 
because the Judge in an ancillary proceeding arising out of a counter-case has 
expressed certain views upon the evidence in that case as to which of the two versions 
is correct. The basis of the ruling is that Judges are presumed to be upright 
men who will approach each case from the point of view of that case alone and 
not permit their minds to be affected in any way by anything that has gone before 
that case. It cannot be believed that Judges are so easily prejudiced that because 
one incidental part of the case before them has been decided in a previous case, 
they will shut their eyes entirely to anything that may be alleged in favour of the 
accused in a subsequent trial : Amrit Nandal v. Emperor*. 


Therefore the procedure adopted by the Sessions Judge in this case was wholly 
incorrect and has resulted in his not grasping the facts of the entire transactions 
which took place that day and this had materially prejudiced the accused. I do 
not mean to imply that the counter-case is true. Obviously the counter-case is a 
ccounterblast and bears on its face very many indicia of untruths. The motive 
‘put’ forward in that complaint does not explain the occurrence as it took place. 
The eye-witnesses mentioned therein are all the partisans of the complainant in 
that case. That complaint does not show how the extensive injuries to the P.Ws. 
in this case and the death of Narayya were caused. In fact in this case contrary 
to his own dying declaration, complaint, and sworn statement, D.W. 5 has taken 
upon himself the role of the assailant of Narayya and the infliction of the injuries 
in the right of private defence. I have already mentioned how the gun which is 
introduced by the other side was found by the Circle Inspector to be a padding. 
That case itself has been charge-sheeted by the Police as mentioned by the Circle 
Inspector not because he considered it to be true but because his superiors found 
it politic to do so. It is enough for our purpose to point out that by not observing 
ithe procedure laid down by the High Courts the trial of this case has become a 
lopsided affair and the learned Sessions Judge has disabled himself from grasping 
the entire facts of the case and which has resulted in material prejudice to the 


accused. 


Point 4.—The general criticism generally being levelled by the learned counsel 
for the accused in these rioting cases and levelled also in the instant case is that 
the evidence of these prosecution witnesses is partisan evidence. It is our experience 
that in these factious areas it will be impossible to secure evidence of independent 
non-partisan witnesses because it stands to commonsense that such persons take 
‘care not to get mixed up in these gangster fights. As the old Latin proverb has it 
“ Ifa murder happens in a brothel, generally we can have only strumpets as wit- 
nesses.” In very many cases when the fireworks start and the riotous crowd starts 
pelting stones to scare off people, as has happened in the instant case persons un- 
connected with the faction either shut themselves up or watch what happens from a 
safe distance and behind cover. Therefore, the fact that the prosecution witnesses 
are partisans is not a ground for rejecting their testimony out of hand but to scruti- 
nise them with care. That is why we have to accept their testimony only subject 
to the tests which will be mentioned and if found resultantly satisfactory. To hold 
«otherwise would be to confer a charter of immunity upon gangsters. On the other 
hand there is no reason whatsoever why even in such a case these witnesses should 
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implicate persons who did not really injure them and Iet off persons who actually 
injured them and who must necessarily be of the opposite side faction. 


Therefore, the following four tests have been laid down by all thé High Courts 
in innumerable decisions to fix the culpability of the accused, viz., whether they 
had a motive to share the common object and be present at the unlawful assembly 
and participate in the acts of violence therein ; secondly, whether they committed 
the acts proved by well-corroborated evidence and which would establish affirma- 
tively their common object, presence and participation ; thirdly, whether the names. 
of these persons have been mentioned at the earliest instance ; and finally the 
exonerating pleas of these persons and how far they can be acted upon. It is quite 
true that in this case the accused are all the partisans of Thota Ramakotayya and 
have made themselves further obnoxious to the P.Ws. by individual acts of hostility 
towards the P.Ws. In addition, accused 3 is the brother of accused 1 ; accused 4 
and 5 are related to accused 1; accused 6 and 7 and their father gave evidence: 
against G. Venkatappayya and gave statements before the Revenue Inspector in the 
purchase of service inams ; accused 8 and g are brothers and accused 8 gave evidence 
against the opposite side in the service inam matter ; accused 10 and rı are brothers 
against whom the maternal grandfather of Venkatappayya filed a suit and which 
was pending on the date of the offence ; accused 12 to 15, 18, 21 dnd 22 are found 
to have helped accused 1 in the election ; accused 16 has been suspected of an 
intrigue with P.W. 1’s wife and accused 17, 19 and 20 seem to- have had civil dis- 
putes with the members of the opposite party. This motive, however, is a double- 
edged weapon and if these accused had a motive to join the rioting,. by the same 
token here was every motive on the part of the opposite side to implicate them all 
falsely in this rioting case. Therefore, we have to look to the other circumstances. 
to find out whether the prosecution case is true. The compiaint in this case has 
undoubtedly been given before the complaint Exhibit P-1 was given. Therefore, 
this assortment of accused in this case might be due to retaliation and nothing more. 
In other words, when what took place was a mere clash between a few persons. 
on each side narrated by K. Nagayya in Exhibit P-37, both the factionists must 
have thought this a golden opportunity to implicate as many of their enemies as 
possible and when the accused persons set the example, the P.Ws. have done nothing 
more than follow that and convert the P.Ws. in that case into accused persons in 
their complaint. The inclusion of these accused persons seems to be based not 
on the fact that they were present but that for exigencies of faction they should be 
made to be present. Turning to the evidence of eye-witnesses there are two circum- 
stances showing that the evidence must be false. The first circumstance is that. 
in the inquest none of the P.Ws. had been examined and so in regard to the overt 
acts, excepting that accused 3 and 5 beat P.W. 1 we have no other details in Exhibit 
P-1. Therefore, there was ample time for these witnesses to arrange the details in 
such a way as to capitalise every trivial injury and to attribute a specific act to 
every individual accused. Then, when coming into the box these witnesses have 
given such meticulous details regarding not only the injuries to themselves but also 
in regard to every other injured P.W. that it cannot be truthful evidence. It is. 
quite true that as Jackson, J., remarked : ` 

‘* Apart from the witnesses’ general credibility I do not consider that anything turns on the fact. 
that the witnesses may not have given photographically correct account of the exact details. For 
some reason best known to himself, an Indian villager never says that there was a general kicking and 
beating, but works out an analysis of fists and feet and right sides and left sides which is shown to be 
ridiculous but which does not necessarily prove him to be telling lies. It is merely his habit of 
thought and speech. The medical evidence may not reveal a mark for every blow. But that is. 
notimportant.” ; 

But in this case on the other hand the P.Ws. have given the evidence the other 
way round, vig., to capitalise every trivial injury found on them and recorded in 
the wound certificate, they have given pretended photographically correct account. 
of the exact details of the injuries inflicted upon all the injured P.Ws. by all the 
accused. Obviously, it is due to pre-fabrication. This receives corroboration from. 
*the fact that notwithstanding the extensive and rambling cross-examination, no- 
discrepancy worth mentioning has been elicited and this stream-lined testimony 
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is only consistent with the tutored unveracity of these witnesses. The subsequent 
investigation has not in any way attempted to sift the truth from the falsehood 
because all that has happened is, as already pointed out, the dumping of the inform- 
ation given by the P.Ws. in this case and the proposed dumping of the information 
given by the present accused in the other case. In such circumstances the only 
weapon at the disposal of the court for finding out the truth was the cross-examination 
of thgse witnesses and which weapon was of no use in this case because the P.Ws. 
who are the accused in the other case would not incriminate themselves and throw 
any light as to how the injuries were caused to the accused persons and the accused 
persons could not put forward their case effectively because their case is still pending. 
‘The net result of this analysis is that the prosecution evidence in this case for bringing 
home the offence to the accused consists of partisan evidence unsifted by investi- 
gation lopsided in its presentation in court and incapable of being properly tested by 
reason of not committing to the Sessions Court both the case and the counter. 


Tn these circumstances it cannot be legitimately held that the prosecution has 
brought home the offences to the accused persons with which they stood charged 
and for which they have been convicted. The accused are entitled to the benefit 
of the reasonable doubt arising from the aforesaid factors and the convictions and 
sentences are set aside and they are acquitted and these appeals are allowed. 


V.P.S. ————— Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. JustTIcE RAMASWAMI. 


Gubbala Suryanarayana (minor) and another .. Appellants* 
v. 
Kadiyapu Ganesulu and another .. Respondents. 


Hindu Law—Feather’s decree debts—Partition during pendency of suit—Right of creditor to proceed against 
the joint family property—Separate suit against sons—When necessary. 


If a decree is obtained against the father of a Hindu joint family in regard to a Vyavaharika 
pre-partition debt and there has been a partition in the joint family during the pendency of the 
creditor’s suit and when execution is taken the father is alive, the creditor’s remedy in regard to the 
assets of the joint family in the hands of the sons is only by means of a separate suit and the creditor 
must file a separate suit and establish the liability in an independent proceeding. But if the debtor- 
father happens to be dead, then the creditor can proceed against the joint family assets in the hands 
of the sons under sections 52 and 53, Civil Procedure Code and it will be open to the sons in execution 
proceedings, to agitate that the assets in their hands are not liable both by reason of the decree debt 
being Avyavaharkia one and or on the ground that sufficient assets have been allotted to the father 
„at the partition for the discharge of these debts. i 

Appeal against the decree of the Court of the Subordinate Judge of 
Cocanada in Appeal Suit No. 207 of 1947 preferred against the Decree of the 
Court of the District Munsif of Peddapuram in Original Suit No. 232 of 1946. 


K. Mangachari for Appellants. 
N. G. V. Ramanujachari for Respondents. 


The Court delivered the following 


Juvcment.—This is a second appeal preferred against the decree and judgment 
of the learned Subordinate Judge of Kakinada in A.S. No. 207 of 1947, reversing 
the decree and judgment of the learned District Munsif of Peddapuram in O.S. 
No. 232 of 1946. 


The facts are :—The plaintiffs, sons of one Sitaramaswami, sued for possession 
of S. No. 28/12, eastern portion 24 cents in extent, and-recovery of Rs. 30 
towards past mesne profits on the foot of the following allegations ; on 22nd Septem- 
ber, 1937 and 7th January, 1936, Sitaramaswami executed two promissory notes 
to the second defendant K. Venkataratnam. On 7th March, 1939, the second 
defendant filed S.C. No. 99 of 1939 against Sitaramaswami to recover the amount 
due under the said promissory notes. During the pendency of this suit on 26th 
tt 
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April, 1939, the minor plaintiffs, sons of Sitaramaswami, filed a suit for partition 
against Sitaramaswami in O.S. No. 102 of 1939. On 17th August, 1939, S.C. No. 
gg of 1939 was decreed. On 20th November, 1939, the suit property was attached 
in execution. On 22nd April, 1940, a preliminary decree was passed in the partition 
‘suit to the effect that A and C schedule properties were to be divided into three 
shares and that the plaintiffs were to be put in possession of two shares. On goth 
April, 1940, there was a sale in Court auction of suit item in favour of the 1st defen- 
dant, the brother of the 2nd defendant and the decree-holder in S.C. No. 99 of 1939. 
On 20th September, 1940, final decree was passed in the partition suit in I.A. No. 
576 of 1940 and plaintiffs were allotted lots A and C and the defendant, therein, 
the father, was allotted lot B. S. No. 28/12 is included in the C lot. On 1gth 
November, 1940, Sitaramaswami was dead. On 13th December, 1940, the plaintiffs, 
sons of Sitaramaswami, took possession through Court of lots A and C. It is seen 
from Exhibit D-3 that the sons of Sitaramaswami, the plaintiffs have been im- 
pleaded as his legal representatives. On gth February, 1941, the 1st defendant 
obtained delivery of possession of the suit item as he was the court auction-purchaser. 

. The plaintiff’s sons reciting that they had been impleaded as L.Rs. of their deceased 
father filed E.A. No. 229 of 1941 against the Court auction-purchaser for re-delivery. 
On 6th September, 1941, the petition was dismissed as not pressed. No suit was filed 
within one year thereafter. In 1946 the present suit had been filed for the reliefs 
mentioned above. 


Three points which fall for determination are, viz., whether the sons’ suit 
must fail unless they can establish that the debt for which the decree was passed 
was for an immoral purpose as they have to do in a suit to set aside a money decree 
and secondly whether the suit is maintainable at all by reason of Order 21, rule - 
103, Code of Civil Procedure, and thirdly whether the decreeholder in S.G. No. 99 
of 1939 was bound to institute a separate suit against the sons of Sitaramaswami 
in order to make the joint family properties in their hands liable for the decree debt. 


Point 1.—The plaintiff’s suit for partition O.S. No. 102 of 1939 was filed 
on 26th April, 1939 and it was decreed only on 22nd April, 1940. A suit by a minor 
for partition if it ends in a decree its effect is to create a division of status from the 
date of the plaint, even though only a preliminary decree has been passed. But 
the mere filing of the suit by a minor does not effect severance of his interest from 
the joint family, even though the suit has been filed both by the father and his 
minor son for partition against the other coparceners, because where a suit has been 
instituted for partition on behalf of a minor, what the Court has to find is whether 
the partition is for the benefit of the minor and if it is satisfied that a decree for 
partition is in the minor’s interest, the Court’s duty is to grant a decree. But if 
the Court finds that the partition will not be beneficial to his interest or there is 
nothing like malversation or hostility on the part of the manager to show that it 
will be for his benefit, the Court ought not to decree the suit. That is why it has 
been laid down that a minor’s suit for partition does not abate if he dies before the 
Court has found that the partition is for his benefit and it is open to his legal repre- 
sentative to proceed with the trial and obtain a decree on his showing that when the 
partition suit was instituted it was for the benefit of the minor. The Full Bench 
decision in Rangasayi v. Nagarathnamma1, embodying these principles had been 
analysed in Rama Rao v. Venkata Subbayya* as follows :— 

“The ratio decidendi of the Full Bench on the other hand is intelligible; the exercise of the 
option by the guardian does effect a severance’ but the severance so to speak remains in a state of 
‘suspended animation till the Court ratifies the act; the Court takes upon itself the task of deciding 
that which the minor if he were an adult would have done himself, namely, whether it is beneficial 
-or not to become separate ; it is not a fresh expression of volition by the Court; the volition was 
already expressed by the guardian on behalf of the minor ; the Court puts the seal of approval on it 
on behalf of the mmor and for him.” 

Before 22nd April, 1940, that is, on 17th August, 1939, the suit S.C. No. 99 
of 1939 was decreed against Sitaramaswami. On 20th November, 1939, in execution 
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of that decree the suit item was attached. Therefore, in spite of the institution 
of the partition suit, on that date Sitaramaswami had a disposing power over the 
item attached and therefore the attachment was quite valid under section 60 (1), 
Code of Civil Procedure. Secondly on goth April, 1940, there was the sale in Court 
auction to the 2nd defendant in pursuance of the attachment effected on 2oth 
November, 1939. The plaintiffs have got the suit item only subsequently on goth 
Septerhber, 1940, as per the final decree and on that date the suit property had 
validly passed out of the family. 


If so what are the sons’ rights after sale? Where the father has contracted 
a debt for his own personal benefit, the creditor may obtain a money decree against 
the father alone, and may enforce the decree by attachment and sale of the entire 
coparcenary property including the sons’ interest therein. The sons, though not 
parties to the suit, are bound by the sale by reason of their pious duty to pay their 
father’s debt, and they cannot recover their share of the property unless they prove 
(and the burden lies upon thém to prove) that the debt was contracted by the father 
for an immoral or illegal purpose. This rests on the theory that as the father can 
effect a sale without suit of the entire joint family property including his sons’ 
interest therein in favour of the creditor for the payment of an antecedent debt,, 
so the creditor may legally procure a sale of it by suit. Nanomi Babuasin v. Modhun 
Mohan*, Ramasamayyan v. Viraswami Ayyar®, Kunhali v. Keshava®. The fundamental 
principle is that where joint family property is sold in execution of a decree though 
obtained against the father alone, and for a debt contracted by him for his own 
personal benefit, the sons cannot claim to recover their share of the property unless 
they show that the debt was contracted by the father to the knowledge of the lender 
for an immoral or illegal purpose and that the purchaser had notice that it wa» so 
contracted; Sat Narain v. Behari Lal*, Minakshi Nayudu v. Immudi®, Suraj Bansi Koer 
v. Skeo Pershad Singh®. Bhagbat Pershad Singh v. Girija Koer’, Jahan Singh v. Hardat 
Singh® and Krishnaji Lakshman v. Vithal Ranji Renge®. A distinction has, however, 
been made by the Judicial Committee between the case where the purchaser at the 
execution sale is a stranger to the suit and the case where he is the decree-holder 
himself. The two leading cases on the subject are Muddan Thakoor v. Kantoo Lall*® 
and Suraj Bansi Koer v. Sheo Pershad Singh®. The position then, is that where joint 
family property is sold in execution of a decree against the father, then if the pur- 
chaser is the decree-holder himself the sons are entitled to recover their interest 
merely by proof of the immorality or non-existence of the debt. But if the {-pur- 
chaser is a stranger to the suit, they cannot recover their share unless they prove 
that the debt was contracted for an immoral or illegal purpose, and also that the 
purchaser had notice that it was so contracted. In the instant case the sons have not 
challenged and there is no scope for impeaching the money decree on the ground 
that the debt for which the decree was passed was for an immoral purpose and there- 
fore on this short grount alone the suit must fail. 


Point 2—The auction purchaser impleaded the plaintiffs as the legal repre- 
sentatives of the judgment-debtor’ Sitaramaswami in order to enable him to obtain. 
delivery of possession of the suit item and obtained possession. Then these plaintiffs 
filed E.A. No. 229 of 1941 for re-delivery. This petition was dismissed on 6th 
September, 1941 as not.pressed. It is well settled that where there is an adverse 
order in execution and that is not got set aside by means of a suit, the order becomes 
final and it will not be open to the defeated claimant to re-agitate the matter in 
subsequent suits. Therefore, it was urged both in the lower court and here that 
the order in E.A. No. 229 of 1941 was not an adjudication on merits after investi- 
gation. But the test is to see, where the order is under rule 63 or 103 of Order 21, 
Code of Civil Procedure, whether the order is against the claimant and it does not 
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mean that the order must involve an adjudication on merits after investigation. 
The principle underlying the speedy settlement of claims is that if a person chooses 
to take advantage of a summary procedure he must suffer its disadvantages as well 
as its benefits and constructive res judicata. If the petitioners had in fact asked 
to be allowed to withdraw the petition and the cout had acquiesced in the course, 
it might very well be that the order would not be an adverse order within the meaning 
of the rule ; but it cannot b= said that because a claimant says to the court that he 
does not press the petition and consents to an order of dismissal, it is not an adverse 
order. Therefore in the well-known case of Cannanore Bank, Lid. v. Madhavi}, 
where the order “ Petition not pressed. It is dismissed.” was passed on a petition 
which was within rule 58 and the petitioner had not sought permission to withdraw. 
it without prejudice to his rights, it was held to be obviously an order which was 
against him and required him to file a suit ifhe wished to re-open the matter. There- 
fore the present suit itself is not maintainable. 


Point 3.—On the question where the decree-holder had instituted a suit 
.only against the debtor father in regard to a pre-partition debt, ex facie not tainted 
by illegality or immorality, and during the pendency of which suit there has been 
a partition between the debtor father and his sons and no provision has been made 
in partition decree for the discharge of debt, the courts in India have been much 
exercised by two conflicting sets of circumstances. First of all a catena of decisions 
Subramanyam v. Sabapathi#, Annabhat v. Shivappa? ; Fewahar Singh v. Paraduman*, 
Atul Krishna v. Lal Nandanji®, Bankey Lal v. Durga Prasad®, Ragunandan v. Motiram? 
the principles on which they proceed now having been approved by the Supreme 
Court in Pannalal v. Mst. Naraini® has established that a son is liable even after 
partition for the pre-partition debts of his father which are not immoral or illegal 
and for payment of which no arrangement was made at the date of the partition 
from and out of the assets of the joint family which have come into his hands. But 
this has to be coupled with the well-known propensity of the father and the sons 
and their advisors to defeat and delay these creditors by the filing of partition suits 
and protracting proceedings resulting in the creditor not unoften being unable to 
realise his Vyavaharika debts by reason of limitation and other difficulties incidental 
to his having to file a separate suit against the sons of his debtor. Secondly courts 
have also experienced that in regard to Avyavaharika debts contracted by a father 
not caring for the welfare of the joint family consisting not unoften of minor co- 
parceners and helpless wife, a dominating creditor proceeds against the father 
alone obtains a decree, and then seeks to make the joint family properties in the 
hands of the minor coparceners liable without the latter being able to put forward 
their case before the Court, viz., that the debts aie tainted by illegality or immorality 
and that in the partition sufficient assets had been allotted to the father to discharge 
the debts contracted by him. Therefore tossed between these conflicting consi- 
derations Courts have tried to make execution proceedings the vehicle for the going 
into these twin points, viz., Vyavaharika nature of the debt and the provision made in 
partition for the discharge of the same. This has been sought to be effected in two 
ways, viz., by the theory of representation and by making use of sections 52 and 53 
of the Code of Civil Procedure. 


The theory of representation in order to get over the hardship of a creditor 
being driven to file separate suits instead of resolving the matter in execution pro- 
ceedings, has been resorted to by the Madras High Court. In the Full Bench 
decision in Venkatanarayana v. Somaraju®, it was held that if the father or manager 
represented the family in the litigation and the members of the family were subs- 
taritially parties to the suit through the manager though not eo nomine parties on the 
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record the decree so obtained can be executed against those who were either 
actually or constructively parties to the suit. At page 890, Mr. Justice Venkata- 
subba Rao, after considering the decisions of the Judicial Committee in Daulat 


Ram v. Mehr Chand! observed : 


“That the managing member could effectively represent the entire family and that a decree, 
passed, against him would be binding upon all the members, and secondly, that it is not necessary 
that it should be stated in the pleadings in express terms that he is suing or is being sued as such 
manager ; the suit will be deemed to have been brought by or against him in his representative charac- 
ter if the circumstances of the case show that he is the manager of the family.” 


Dealing with the question whether subsequent partition would make any difference, 
the learned Judge states at page 894 that it does not and gives the following reasons 
for his opinion : 

“ The reason for holding that the members not joined should be held liable is, that they are sub- 
stantially parties to the suit through the manager, in other words, they are sufficiently represented 
though not eo nomine parties on the record. It follows from this that the decree can be executed not 
only against the parties whose names appear but also against those who must be deemed to be con- 
structive parties. In this view, it is immaterial whether the family continues to remain joint or becam 
divided.” : 
Mr. Justice Venkataramana Rao who agreed with Mr. Justice Venkatasubba 
Rao, states his view in a different manner but to the same effect. At page 903, 
the learned Judge observed :— 

“ Therefore, where a father or other manager is sued as a representative of a family, the other 


members of the family must be held to be substantially parties to the suit through such manager. The 
fact that they are not parties eo nominee will not render them any the less parties to the suit.” 


Again, at page 904, the learned Judge continues : 
“ When they must be held tu be parties to the suit it is immaterial what the character of the 


property in their hands is, whether it is still undivided property or has become separate property 
by division.” 
‘The learned Judge also lays down the presumption that 

“ Where the suit relates to a joint family property and the person sued is either the father or the 
eldest member, the accredited head of the family, it must be presumed that he was sued as represen- 
ing his family and he need not be described as such in the pleadings, nor need the decree be specifically 
passed against him as such.” 
‘This decision has been subsequently followed by another Bench of this High 
‘Court in Venkatarathna Rao v. Venkatasubbiah®. The Full Bench decision in Venkata- 
narayana v. Somaraju’, itself is a complete departure from the position taken in Kuppan 
Chettiar v. Masa Goundan*, where it was held that in execution of a decree obtained 
against the father, after partition of the joint family properties between the father 
and the sons, the decree could not be executed against the properties that fell to 
the share of the sons even though the said decree was obtained on the basis of a 
pre-partition debt. This decision was considered and accepted as laying down 
the correct law in Official Receiver, Guntur v. Seshayya®. Besides this Full Bench 
being a departure from this line of decisions like Kuppan Chettiar v. Masa Goundan* 
some doubts on the principles laid down by the Full Bench were thrown in Rama- 
nathan Chettiar v. Shanmugham Chettiar®. The observations therein throwing doubts 
were not accepted by the subsequent Bench decision in Venkatarathna Rao v. Venkata- 
subbiah?, This Full Bench decision has been subsequently commented upon by 
another Bench of this Court in Ramanathan Chettiar v. Ramanathan Chettiar? as 
follows :— 

“ It is desirable to deal shortly with the arguments of Mr. T. L. Venkatarama Ayyar (as he then 
-was), the learned counsel for the respondent, to the effect that even if the division in status set up by the 
plaintiff were true, he would still be bound by the security given by Vairavan Chettiar and his share 


-of the house could be validly sold in execution of the consent decree inasmuch as the debt is one binding 
on the family. In Venkatanarayana v. Somaraju®, two of the learned Judges (Venkatasubba Rao and 
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Venkataramana Rao, JJ.) were of the opinion that if pending a suit in respect of a money claim against. 
a person who happened to be the manager of a joint Hindu family, a partition is effected among the 
members of the family, the money decree passed in the suit against the quondam manager could 
be executed against the shares of the family property allotted by the partition to the junior members, 
provided the debt was one binding on the family. The weight of authority, both before and after 
the decision above referred to in which this opinion was given, is against this view. After a partition 
the power of the father or the manager to represent the other members of the family is at an end and 
it is difficult to see how the decree passed against the manager after partition can be executed ggainst 
the divided members of the family who are neither actual parties, nor on any theory of representation. 
could be deemed to have been parties to the suit or decree. The disposing power of the father or 
manager over the shares of the other members for satisfying debts binding on the family having come 
to an end by the division (see Sat Narayan v. Sri Kishandas*), it is difficult to see how a Court executing 
the decree passed against the quondam manager of the family can sell the shares of the junior members 
which the judgment-debtor himself could not have sold. Reliance cannot be placed on the opinion 
of the two learned Judges in Venkatanarayana v. Somaraju®, in view of the observations of the later Full 
Bench reported in Nagi Reddi v. Somappa®. We therefore hold that if the division in status alleged 
by the plaintiff to have taken place were true, it is not open to the defendant to sell the plaintiff’s 
share of the family housc in execution of the decree.” 


This theory of representation has now been finally considered by the Supreme 
Court in Pannalal v. Mst. Naraini*, wherein it has been held approving Jainarayan 
v. Sonaji’ that 


“ after a partition takes place, the father can no longer represent the family and a decree obtained. 
against him alone, cannot be binding on the separated sons. In the second place, the power exercisable 
by the father of selling the interests of the sons for satisfaction of his personal debts comes to an end. 
with partition. As the separated share of the sons cannot be said to belong to the father nor has he 
any disposing power over it or its profits which he can exercise for his benefit, the provisions of sec- 
tion 60 of the Civil Procedure Code would operate as a bar to the attachment and sale of any such 
property in execution of a decree against the father.” j ` 


The principles underlying Kameswaramma v. Venkatasubba*. Subrahmanya v. 
Sabapathi”, Tirumala : Muthu v. Subramania?, Surajmal v. Motiram?, Atul Krishna v. 
Lal Nandanji+®, and Govindram v. Nathulal+1, were considered to be sound. Therefore, 
the theory of representation for proceedings against the joint family properties in 
the hands of the sons in execution proceedings must now be abandoned. 


The Supreme Court decision referred to above resolves these difficulties 
experienced by Courts in another manner. The question which has been consi- 
dered in this decision is whether the decree-holder in respect of a Vyavaharika pre- 
partition debt, and in regard to whose debt no provision has been made in the 
partition, can proceed in execution against the properties of the separated sons 
as legal representatives of the deceased debtor father on the foot that even the shares 
of the separated sons in the family property can be made liable for pre-partition 
debt provided they are not tainted with immorality and no arrangement for 
payment of such debts was made at the time of the partition. The Supreme Court 


has considered the scope of sections 52 and 53 of the Code of Civil Procedure and. 
stated as follows :— 


* Section 52 (1), Civil Procedure Code, provides that when a decree is against the legal repre- 
sentatives of a dead person and is one for recovery of money out of the properties of the deceased, 
it may be executed by attachment, and sale of any such property. Then comes section 53 which 
lays down that ‘ for purposes of section 50 and section 52 property in the hands of a son or other. 
descendants which is liable under Hindu Law for payment of the debt of a deceased ancestor in respect 
of which a decree has been passed, shall be deemed to be property of the deceased which has come 
to the hands of the son or other descendanfas his legal representative.’ It is to be noted that before 
the Civil Procedure Code of 1908 came into force, there was no conflict of opinion as to whether the 
liability of a Hindu son to pay his father’s debt could or could not be enforced in execution proceedings.. 
Under the Hindu Law an undivided son or other descendant who succeeds to the joint property on the 
death of his father or other ancestor does so by right of survivorship and not as heir. In the old Code 
the terin ‘legal representative’ was not defined and the question arose as to whether the son could be 
regarded as the legal representative of his father in regard to properties which he got by survivorship 
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on the father’s death and whether a decree against the father could be enforced in execution 
against the'son or a separate suit would have to be instituted for that purpose. It was held by the 
Madras and Allahabad High Courts that the liability could not be enforced in execution proceedings, 
whereas the Calcutta and Bombay High Courts held otherwise. Section 53 in a sense gives 
legislative sanction to the view taken by the Calcutta and the Bombay High Courts. One reason 
for introducing this section may have been or undoubtedly was to enable the decree-holder to 
proceed in execution against the property that vested in the son by survivorship after the death of 
the father against whom the decree was obtained ; but the section has been worded in such a 
comprehensive manner that it is wide enough to include all cases where a son is in possession of 
ancestral property which is liable under the Hindu Law to pay the debts of his father; and either 
that has been made against the son as Icgal representative of the father or the original decree being 
against the father, it is put into execution against the son as his legal representative under section 50 
of the Civil Procedure Code. In both these sets of circumstances the son is deemed by a fiction of 
law to be the legal representative of the deceased debtor in respect of the property which is in his 
hands and which is liable under the Hindu Law to pay the debts of the father, although as a matter 
of fact he obtained the property not as legal representative of the father at all. 


“ As we have said already, section 53, of the Civil Procedure Code being a rule of procedure 
does not and cannot alter any principle of substantive law and it does not enlarge or curtail in any 
manner the obligation which exists under Hindu Law regarding the liability of the son to pay his 
father’s debts. ‘It however lays down the procedure to be followed in cases coming under this section 
and if the son is bound under Hindu Law to pay the father’s debts from any ancestral property in 
his hands—and the section is not limited to property obtained by survivorship,alone .... « the 
remedy of the decree-holder against such property lies in the execution proceedings and not by way 
of separate suit. The son would certainly be at liberty to show that the property in his hands is 
for certain reasons not liable to pay the debts of his father and all these questions would have to be 
decided by the executing Court—under section 47, Civil Procedure Code. This seems to us to be 
the true scope and the meaning of section 53, Civil Procedure Code. In our poinion the correct 
view on this point was taken by Wort, J., in his dissenting judgment in the Full Bench case of 
Atul Krishna v. Lala Nandanji} decided by the Patna High Court. The majority decision in that 
case upon which stress is laid by Mr. Kunzru overlooks the point that section 47, Civil Procedure 
Code, could have no application when the decree against the father is sought to be executed . 
against the sons during his lifetime and consequently the liability of the latter must have to be 
established in an independent proceeding. In cases coming under sections 50 and 52 of the Civil 
Procedure Code on the other hand the decree would be capable of being executed against the sons 
as the legal representatives of their father and it would only be a matter of procedure whether or 
not these questions should be allowed to be raised by the sons in execution proceedings under 
section 47, Civil Procedure Code.” 


The net result of this analysis of the case-law is that if the decree is obtained 
against the father in regard to a Vyavaharika pre-partition debt and there has been 
a partition during the pendency of the creditor’s suit and when execution is taken 
the father is alive, the creditor’s remedy in regard to the assets of the joint family 
in the hands of the sons is only by means of a separate suit and the creditor must 
file a separate suit and establish the liability in an independent proceeding. But 
if the debtor father happens to be dead, then the creditor can proceed against the 
joint family assets in the hands of the sons under sections 52 and 53, Civil Procedure 
Code, and it will be open to the sons in execution proceedings to agitate that the 
assets in their hands are not.liable both by reasons of the decree debt being Avvava-~ 
harika one and or sufficient assets have been allotted to the father at the partition 
for the discharge of these debts. Therefore, looked at from this point of view the 
plaintiff cannot succeed on the ground that their father’s creditor should have filed 


a suit against them and not merely have worked out ‘his reliefs in execution 
proceedings. 


In the result, this second appeal has to be and is hereby dismissed with 
costs. 


No leave. 
R.M. ; Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :——Mr. Justice Govinpa MENON AND Mr. Justice BASHEER AHMED 
SAYEED. 


M. L. R. M. Lakshmanan Chettiar (died) and others .. Appellants* 
a . 
P. L. S. P. alias Sm. P. L. Malayandi Chettiar and others .. Respondents. 


Limitation Act (IX of 1908), Article 182 (5)}—Execution—Step-in-aid—Appeal against order raising 
„ attachment in execution—If step-in-aid. 

There can be no dispute whatever that an appeal is a continuation of the proceedings in the 
-original Court and the moment an appeal is lodged and entertained by a superior Court, the finality 
attached to the decision of the subordinate Court is thereafter set at large and the decision in the 
proceedings is the ultimate and final conclusion arrived at by the appellate Court. It does not 
matter as to who figured as the appellant before the superior Court because whosoever invoked the 
superior forum it is only the final result that matters and not the party at whose instance the Court's 
powers were invoked. An appeal to a superior Court to set aside an order of a Subordinate Judge 
-raising an attachment ordered earlier, is an application according ‘to law to take a step-in-aid of the 
execution of the decree. It is also an application to the proper Court for, when an application for 
execution is dismissed by the lower Court, the appellate Court is the proper, and indeed, the only 
Court which can then execute the decree. 


Appeal against the order of the Court of the Subordinate Judge of Devakotai, 
‘dated 15th September, 1947 and made in E.P. No. 8 of 1947 in O.S. No. 1 of 1935. 


R. Gopalaswami Aiyangar for Appellants. 
K. Parasuram Aiyar for Respondents. 
The Court delivered the following 


Jupementr.—In O.S. No. 1 of 1935 on the file of the Subordinate Judge of 
Devakotai a decree was passed in favour of the plaintiffs for a sum of Rs. 30,263-3-0 
-with interest and proportionate costs. There was a further provision that the 
‘plaintiffs do execute a registered release deed in accordance with an agreement 
marked in the case as Exhibit-A and that the decree be executed only after the 
execution of the release deed. The result of this provision was that the plaintiffs 
-did not have the unrestricted right of executing the decree before complying with 
the provisions for execution of the release deed. The present appellants are the 
legal representatives of the first plaintiff whose application for executing the decree 
has been dismissed on the ground of bar of limitation. 


A few dates have to be mentioned in order to correctly understand the relevancy 

-of the legal arguments. The trial Court passed the decree on the 24th August, 1937, 
.and on appeal therefrom the original decree was confirmed on 17th April, 1941. 
Thereafter E.P. No. 318 of 1941 was filed by the attachment of movable properties. 
This application was resisted by the judgment-debtors on the ground that the decree- 
holders had not complied with the provision regarding the execution of the release 
‚deed and that therefore the decree could not be executed. he learned Subordi- 
nate Judge enquired into the matter and overruled the objection on roth July, 
1942, giving it as his reason that the release deed filed in Court was valid and directed 
the attachment of the movable properties. But the warrant could not be executed 
as it was impossible to find any movable properties which could be attached. The 
-result was that the petition was dismissed on 31st July, 1942. But against the order, 
dated roth July, 1942, overruling the contention regarding the executability of the 
decree the judgment-debtors filed C.M.A. No. 329 of 1942 and obtained stay of execu- 
tion which was later on dissolved. C.M.A. No. 329 of 1942 came up for final disposal 
on 13th July, 1943 and was dismissed with a reservation that the question regarding 
the validity or otherwise of the release deed filed by the decree-holders was left 
-open. On 5th July, 1946, E. P. No. 120 of 1946 was filed by the decree-holders 
again for execution but as it was found that the ist defendant died, it was dismissed 
on 17th August, 1946. Thereafter E.P. No. 8 of 1947 was filed on 7th November, 1946, 
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-for execution of the decree out of which this appeal has arisen. On the objection 
:raised by the judgment-debtors that the execution of the decree has become barred 
because more than three years had elapsed from roth July, 1942, when E. P. No. 
120 of 1946 was filed on 5th July, 1946, the learned Subordinate Judge accepted 
their contention and held that the execution petition was barred by limitation. 
He also found that the decree-holders have complied with the provision regarding 
the execution of the release deed and that therefore the release deed put into Court 
-with E. P. No. 318 of 1941 was a proper one. 


E.. P. No. 120 of 1946 was filed within three years of the date, viz., 13th July, 
1943 when the High Court confirmed the order of the Subordinate Judge in E. P. 
No. 318 of 1941, dated roth July, 1942. Ifthe period of limitation is computed from 
the date of the appellate order then E. P. No. 120 of 1946 is in time. If on the 
-other hand the period has to be computed from the date of the order of the Sub- 
-ordinate Judge, viz., roth July, 1942, then E. P. No. 120 of 1946 was clearly out of 
time and the subsequent E. P. No. 8 of 1947 was also barred by limitation. What 
is contended on behalf of the judgment-debtors is that the confirmation by the 
High Court on 13th July, 1943, of the order of the Subordinate Judge, dated roth 
. July, 1942, cannot be said to be a final order passed on an application by the decree- 
holder which was a step-in-aid of the execution as contemplated in clause 5 of the 
third column of Article 182 of the Limitation Act. The phrase “ the final order 
passed on an application made was introduced for the first time by Act IX of 1927 
-and what we have to see is, what is meant by the words “‘final order.” It is conceded 
‘that E. P. No. 318 of 1941 was an application in accordance with law to the proper 
Court for the execution of the decree or to take some step-in-aid of the execution 
-of the decree. The point put forward on behalf of the judgment-debtors is that 
since C. M. A. No. 329 of 1942, was filed by them, the disposal of it on 13th July, 
1943, cannot be said to be a final order passed on an application by the decree-holder 
for the execution of the decree or to take some step-in-aid of execution of the 
‘decree. According to their argument the final order was passed on toth July, 
1942, when the executing Court overruled the contention of the judgment-debtors 
and directed attachment of movable properties. Thereafter there was no impedi- 
“ment to the execution of the decree at the instance of the decree-holders and the 
period of limitation should be computed from that date. It is conceded also that 
if the decree-holders had preferred an appeal to the High Court as a result of the 
-dismissal of their application by the executing Court then the final order passed on 
‘the decree-holders’ appeal would be a final order as contemplated in clause 5 in 
the third column to Article 182 of the Limitation Act. But since the appeal to the 
High Court was at the instance of the judgment-debtors, it is not possible to invoke 
that provision at all. 


Before the learned Subordinate Judge the decree-holders cited the decision 
of the Privy Council in Annamalai Chettiar v. Valliammai Achi1, but the learned 
Judge distinguished the same on the ground that the final order in that case was 
passed on an appeal preferred by the decree-holder therein and not at the instance 
-of the judgment-debtor as is the case before us, and that therefore in that case 
the requisites of the phrase “final order passed on an application made” have 
been complied with. Their Lordships held that an appeal to a superior Court 
to set aside an order òf a Subordinate Judge raising an attachment ordered earlier 
is an application according to law to take a step-in-aid of the execution of the decree. 
It is also an application to the proper Court for, when an application for execution 
is dismissed by the lower Court, the appellate Court is the proper and indeed the 
-only Court which can then execute the decree. The decision of this Court reported 
in Annamalai Chettiar v. Valliammai Achi?, was reversed by the Judicial Committee. 
-At page 227 the following pertinent observations occur : 


... “Execution petition No. 418 of 1934 was an application made according to law for execution 
-of the decree and it was finally disposed of by the order of the Court of Appeal made on the 27th Sep- 
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tember, 1938, which brings the case within the first branch. Further the application to the Court . 
of Appeal of the grd December, 1936, to set aside the order of the Subordinate Court raising the 
attachment was an application according to law to take a step-in-aid of the execution of the decree”. 
We do not think that the distinction made by the learned Judge in the Court below 
is a proper one. There can be no dispute whatever that an appeal isa continuation 
of the proceedings in the original Court and the moment an appeal has been lodged 
and entertained by a superior Court, the finality attached to the decision ef the 
Subordinate Judge is thereafter set at large and the decision in the proceedings is the 
ultimate and final conclusion arrived at by the appellate Court. It should there- 
fore be taken that the overruling of the objection regarding the executability of the 
decree by the Subordinate Judge on roth July, 1942, was only an intermediary 
order and not one which finally terminated the proceedings, because the inter- 
mediary order against the judgment-debtors was taken in appeal to the High Court 
and a final order was passed by the High Court only on 13th July, 1943. In our 
opinion it does not matter as to who figured as the appellant before the superior 
Court because whosoever invoked the superior forum it is only the final result that 
maiters and not the party at whose instance the Court’s powers were invoked. 
We have no doubt whatever that when once it is granted that E. P. No. 318 of 1941 
is an application made by a decree-holder to the proper Court for the execution 
of the decree or for taking some step-in-aid of the execution of the decree, then 
the final order in that case can only be the uttimate decision passed by the High 
Court on 13th July, 1943, and not the intermediate stages through which that 
petition passed and the orders passed during the intervening stages. No direct 
authority has been cited before us in support of the appellant’s contention but in 
our opinion it does not matter because observations in text books as well as the prin- 
ciple deducible from decided cases support the view that the final order can only 
be that passed in appeal. In Mitra’s Law of Limitation and Prescription, seventh 
edition, Volume II, at page 1303, the learned author says as follows:— ` 

“ Final order. After the amendment of 1927 the result of the application for execution, namely, 

the final order passed on the application is the materia] point of time that is relevant for purposes 
of Article 182(5). The final order of the final Court of Appeal, where there has been an appeal, 
would be the final order for the purpose of Article 182(5) ”. 
As authority for this observation a decision of the Calcutta High Court in Gulam 
Mustafa v. Artfunnissa,+ and a decision of the Punjab High Court in Abhe Ram v.. 
Bholar? are cited. In the Calcutta case, the learned Judges followed the observations 
in Abhe Ram v. Bholar®. But there the appeal was at the instance of the decree-holder 
and not at the instance of the judgment-debtor as in the present case. The 
Calcutta case decides the same principle as was laid down earlier by their Lordships 
of the Judicial Committee in Annamalai Chettiar v. Valliammai Achi*, though the 
Privy Council decision has not been referred to by the learned Judges Nasim Ali, 
A.C.J. and Hindley, J., of the Calcutta High Court. The following observations 
of the learend Judges may be cited as useful :— 

‘The final order on the application for execution must be taken to have been made on the day 
when this Court finally disposed of the dispute between the decree-holder and the judgment-debtors. 
as regards the amount recoverable under the decree”. 

Mr. K. Parasurama Ayyar for the judgment-debtor cited Kristo Coomar Nag 
v. Mahabat Khan*, which according to the learned counsel supports his contention.. 
It was held therein that where a judgment-debtor opposed an application for 
execution of a decree and that objection was overruled by the trial Court which 
ordered the execution of the decree and the judgment-debtor preferred an appeal 
which was also dismissed, then in computing the period of limitation under Article 179 
of the Limitation Act of 1877, the date of the dismissal by the trial Court should be 
taken to be the starting point and not the date when the appeal was dismissed by 
the appellate Court. But we have to remark in this connection that the provisions 
of the Article in the Act of 1877 were different from what they are now. The: 
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expression final order passed on an application was not there. But what existed 
at that time was the following : f 


“ An application to the proper Court to take some step-in-aid of the execution ” 


and the step-in-aid was then considered to be the application by the decree-holder 

- to execute the decree in the trial Court. The learned Judges also held that the 
appeal by the judgment-debtor cannot be construed an application made to the 
proper Court for execution. But in view of the observations of the Judicial Comt 
mittee in Annamalai Chettiar v. Valliammai Achi4, these observations have no force. 
The meaning of the expression “final order ” did not fall to be considered in Kristo 
Coomar Nag v. Mahabat Khan?. 


Decisions bearing on the meaning of. the word “ appeal” occurring in clause 
{2) of column 3 of Article 182 of the Limitation Act cannot be of help in under- 
standing the meaning of the words “ final order” in clause (5) of column 3 of 
Article 182 and therefore the recent Full Bench decision in Sivaramachari v. Anjaneya 
Cheitiar®, where it was held that the appeal referred to in clause (2) of column 3 
of Article 182 of the Limitation Act must be confined to an appeal against the 
decree in the suit and not extended to an appeal from any interlocutory order 
in the suit or an appeal in any collateral proceeding, cannot be of any assistance. 
There is no question here with regard to the applicability of clause (2) at all. It is 
conceded on all hands that clause (5) is the proper provision to be invoked in this 
case. That being the case the Privy Council decision in Rameshwar Singh v. Homeshwar 
Singh*, can have no application. Wenkatasubba Rao, J.’s observations in Kesavuloo 
v. Official Receiver, West Tanjore®, that when an execution petition is returned for 
amendment there is no judicial dealing with the matter of the petition and therefore 
the order returning cannot show that a decision or a judgment is final when it 
ends the action or proceeding in the Court that makes it leaving nothing further to 
be determined or to be done by the Court except the administrative execution of 
the decision or the judgment as the case may be. Though the learned Judge did 
not have to deal with the decision of an appellate Court, still in our opinion the 
finality which was attached to a decision of the trial Court had there not been any 
appeal has been set at large by the appeal in the present case. It seems to us 
therefore that E. P. No. 8 of 1947 which was filed within three years of E. P. 
No. 120 of 1946 which itself was within three years of the final order in C.M.A. 
No. 329 of 1942, viz., 13th July, 1943, is in time. 


We confirm the order of the learned Judge that the release deed that was put 
into Court with E.P. No. 318 of 1941 was a registered release deed in accordance 
with the agreement Ex. A and therefore the decree-holders have fulfilled the 
conditions set forth in the decree. 


The appeal is therefore allowed and the decision “of the lower Court is set 
aside and E.P. No. 8 of 1947 is remanded to the lower Court for disposal 
according to law. The appellants will be entitled to their costs in this Court. 


R.M. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—Mr. Justice SATYANARAYANA Rao AND Mr. Justice RAJAGOPALAN. 
A. Rakkiayana Goundar > .. Appellant* 


v. 
Chinnu Goundan and another .. Respondents. 


* Evidence Act (I of 1872), section g2—Deed conveying property to another—Whether trust created—Purpose * 
of the agreement executed—Remaining property whether to be reconveyed—Oral evidence—Whether permissible— 
Limitations of section 92 of the Act—Trust Act (IT of 1882), section 8r. 

Where the plaintiffappellant wished to establish an oral agreement to reduce an out-and-out 
sale into a trust so as to take away the right of the 1st defendant (plaintiff’s son-in-law) to enjoy the - 
properties, : 

Held, (1) it could not be said that such an agreement would be hit at by section 92 of the Evidence- 
Act. : 

No doubt it is true in cases where people seek to establish a benami transaction, it would be- 
true that the ostensible owner would be deprived by oral evidence of his beneficial interest in the- 
property. . 

(2) But following the principles of Petherperumal Ghetti v. Muniandi Servai, (1908) 18 M.L.J. 277 £- 
L.R. 35 LA. 98: LL.R. 35 Cal. 551 (P.C.), the appellant can establish, if he can, that by reason of” 
the attendant circumstances there was no intention to dispose of the benefical interests in the property 
to the 1st defendant and that there was a resulting trust so far as the balance of the property was 
concerned, The agreement to reconvey pleaded in defence by 1st defendant related only to the balance+ 
of property, i.e., to the undisposed of property and which was not required for the discharge of the- 
debts. The attendant circumstance such as the previous execution of the trust deed, its failure, the 
position occupied by the 1st defendant in the way of a near relation of the plaintiff, the value of’ 
property being much more than price for which the property was sold could not take away the full. 
legal title which was vested in the defendant and they do not either contradict, vary or add to that. 
title so as to attract section 92 of the Evidence Act. 


Though the plaintiff could not show by oral evidence that the beneficial interest was not intended . 
to be conveyed, the same result could be achieved by establishing attendant circumstances which. 
would be consistent with the case that there was no intention to transfer the beneficial interest within 
the meaning of section 81 of the Indian Trusts Act. 


Therefore dismissal of the suit in imine on the issue of non-admissibility of oral evidence was not. 
. justified. 

Appeal against the decree of the District Court of Tiruchirapalli in A.S. No. 507 
of 1946, preferred against the decree of the Court of the Subordinate Judge of. 
Tiruchirapalli in O.S. No. 6 of 1945. 


P. S. Kailasam and M. S. Sethu for Appellant. 
N. Rajagopala Ayyangar for Respondents. 


The Court delivered the following 


Juvement.—The plaintiff, who was unsuccessful in both the lower Courts,. 
is the appellant in this second appeal. He sued to recover possession of the pro-- 
perties described in Schedule A, appended to the plaint, for an account of the manage-- 
ment by the 1st defendant of the properties specified in Schedule B and of the sums. 
received by him by sale of the properties as per Schedule C. The end defendant 
is the father and the plaintiff is the son and they constitute members of a joint 
family. The 1st defendant is the brother-in-law, t.e., the sister’s husband of the 2nd 
defendant. The family of the plaintiff and the 2nd defendant was indebted to. 
several people by 1930. On 12th December, 1930, the and defendant and the- 
plaintiff executed in favour of a third party a trust deed for discharging the debts. 
of the family. After the lapse of two years, it was discovered that the trust created 
was not very useful to achieve the object and it was consequently cancelled on the- 
27th of August, 1932. On the 2gth of August, 1932, three sales were effected by- 
the father and the son to discharge certain debts. There yet remained several 

_ debts, which had to be discharged. Within three days after the cancellation of the- 
trust deed, i.e., on the goth of August, 1932, what purports to be a sale deed Exhibi, 
D-1 was executed by the plaintiff and the 2nd defendant in favour of the 1st defen- 
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dant for a stated consideration of Rs. 29,500 and the properties conveyed under the 
deed are the properties specified in Schedule B appended to the plaint. The 
deed covered the entire properties of the family then remaining. The consideration, 
as stated in the deed, was the obligation, which the 1st defendant undertook to 
discharge the debts of the family aggregating to Rs. 29,500. After the execution 
of the sale deed, the 1st defendant sold certain properties comprised in the deed 
and the particulars of the sales effected by him are given in Schedule C attached 
to the plaint. After the sale, there were still some properties left, which are described 
in Schedule A : and by the sales effected by the 1st defendant, all the debts of the 
family were discharged and there were no more debts. The plaintiff now sues 
to recover the balance of the property Jeft unsold and described in Schedule A and 
also claims an account of the management of the properties by the 1st defendant 
and also of the sale proceeds received by the sales effected by the 1st defendant 
and particularised in Schedule C. The basis on which the claim is rested is set 
out in paragraph 8 of the plaint. That portion of the plaint was extracted in the: 
two judgments of the Courts below and it is also printed in the pleadings in the- 
case. In 1939, the plaintiff’s sons through their mother as next friend instituted 
the suit O.S. No. 61 of 1939, District Munsif’s Court, Karur, in forma pauperis for 
partition of the plaint schedule properties and for allotment of 3/8 share of the 
properties to the plaintiffs free of encumbrances. In that suit, the alienations made 
«by the plaintiff and the 2nd defendant were impeached as not binding on the plain- 
tiffs. ‘That suit was however unsuccessful and was dismissed on the goth of March, 
1940. The rst defendant in the written statement filed by him in the present suit 
pleaded that the sale was an absolute sale, which was fully supported by consider- 
ation and that it was not open in law to the plaintiff and the 2nd defendant to plead 
that a trust was created thereby and that they were also precluded from adducing 
oral evidence to contradict or vary the terms of the sale deed. He also raised 
the further plea that the present suit was barred by res judicata by reason of the 
decision in O.S. No. 61 of 1939. The trial Judge overruled the plea of res judicata 
and it was not repeated in the lower appellate Court. The main issue in the case, 
which was heard as a preliminary issue by tke courts below was whether the plea 
that the document dated goth August, 1932, is a trust is open to the plaintiff. It 
was ruled by both the courts that under section 92 of the Evidence Act, the plaintiff 
was precluded from establishing a trust by oral evidence and the suit was accordingly 
dismissed without trial. Hence this second appeal. 


On behalf of the appellant, it was contended that it was open to the plaintiff 
to establish a trust both under section 92 of the Evidence Act and also under section 
81 of the Trusts Act. Though reference was made in paragraph 8 of the plaint 
that the deed was a nominal one, in substance and in effect the plea was that under 
the circumstances set forth in that paragraph, the rst defendant was holding the 
propety for the purpose of discharging the properties and that there was a resulting 
trust for the balance of the undisposed of property and for the balance of sale pro- 
ceeds if any in the hands of the 1st defendant. A reconveyance of the A Schedule 
property was claimed. 


The arrangement pleaded really seeks to establish that the 1st defendant 
had no beneficial interest in the property though legal title was fully to vest in him 
for the purpose of selling the properties and discharging the debts. Under section 
g2 of the Evidence Act, no evidence of any oral agreement or statement is admissible 
as between the parties to an instrument or their representatives in interest for the 
purpose of contradicting, varying, adding to or subtracting from its terms. But 
under proviso 2, the existence of any separate oral agreement as to any matter on 
which a document is silent and which is not inconsistent with its terms may be- 
proved. In considering whether or not this proviso applies, the Court shall have 
regard to the degree of formality of the document. The scope of this section received 
judicial interpretation very recently by the Privy Council in Veerasawmi v. Narayya}. 

=! * 
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In that case, the father and the son, who were in urgent need of money to save 
their lands from sale in execution proceedings, sold the properties to the respondents 
and executed a sale deed, which was registered. On the same day, the properties 
were leased back to the father which was subsequently renewed. A suit for 
specific performance of the alleged oral agveement to reconvey the properties, which 
‘was contemporaneous with the execution of the sale deed, if the vendors were to 
repay the purchase price within a period of five years was instituted. The res- 
pondent denied ‘the oral agreement but it was found to be true by the Judicial 
Committee. The further question that was raised was whether in the face of the 
absolute nature of the sale, an oral agreement to reconvey could be proved and 
whether such evidence was excluded by section 92 of the Evidence Act. Ever since 
the decision of the Judicial Committee in Balkishen Das v. Legge, it has been consist- 
ently held that it was not open to the parties to a sale deed to seek to establish by 
oral evidence that the sale was in fact intended to be a mortgage, for such evidence 
would directly contradict the terms of the sale deed as it reduces the interest conveyed 
from that of an absolute sale to that of a mortgage. A contemporaneous oral 
agreement, which has the effect of reducing a sale to a mortgage was not provable 
in view of section 92 of the Evidence Act. The same position was reiterated by 
the Judicial Committee in the aforesaid recent case. If however the parties did not 
seek to establish a mortgage by oral evidence, but intend to prove an oral agree- 
ment to reconvey which is a distinct transaction, section 92 of the Evidence Act 
does not stand in the way. If the arrangement pleaded amounts to a single 
transaction of the nature of a mortgage, and if the agreement to reconvey is oral, 
it is hit at by section 92 of the Evidence Act. If the agreement is in writing but not 
registered, itisexcluded by the provisions of the Registration Act as held in Harkison- 
das Bhagwan Das v. Bai Dhanu*, which was approved by the Privy Council in the 
aforesaid case. On the facts of the case, their Lordships pointed out that there was 
an arrangement contemplated by the parties, which provided for the lease of the 
property and also for reconveyance as well as for the sale to the original respondents. 
All these were parts of the same arrangement and were contemporaneous. If they 
are part of a single transaction of the nature of a mortgage, the oral agreement 
would obviously contradict the terms of the sale deed, and therefore would be 
excluded by section 92 of the Evidence Act. In the case before their Lordships, 
neither party attempted to establish a mortgage and thereis no indication in the 
evidence that the relationship of mortgagor and mortgagee ever existed between 
the parties. The situation that arose in that case was therefore described by their 
Lordships in these words at page 494 : 


“ In their Lordships’ opinion the correct way of stating the position is to say that the agreement 
reached covered several matters but that the intention was that each of these should be effected as a 
separate and independent transaction. There was to be an outright sale and that, upon the happening 
of a certain event, was to be followed by a reconveyance of what had been sold. The second 
transaction, by its very nature, premised the previous completion of the first. Both, it is true, may 
-be taken as arranged at the same time and agreement upon one part of the bargain may well have 
promoted agreement as to the rest, but such considerations do not necessarily affect the final result 
of the bargaining. The determining factor lies in the ultimate shape of the agreement rather than 
in the process by which itis reached. An oral stipulation may be purely collateral to the written agree- 
ment which it has induced, and that though both touch on a common subject-matter—such being 
the character of the agreement in question their Lordships find it impossible to hold that it contra- 
dicted, varied or subtracted from the terms of the sale deed. On the contrary, it left those terms 
and the interest passing thereunder to the purchaser-entirely unaffected.” 


The further question raised was whether the agreement does not really add 


to the terms of the sale deed and therefore does not fall within the scope of section 92 
-of the Evidence Act. 


The answer given by their Lordships was that in order to bring 


“the agreement within the expression ‘adding to’ occurring in section 92, it must bear 
in some one or more of the ways specified in the section upon the terms of sale as contained in the- 
instrument. To add a stipulation, which is quite unconnected with the terms of sale is not, in the 
view of their Lordships, an addition of the kind struck at by the section.” 
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So that the addition contemplated must be an addition to the terms of the sale- 
deed and not a collateral matter, which is added on by the agreement. It was 
therefore held that the oral agreement to reconvey in the case was provable. On 
the same reasoning, it would follow as was held in Mottayappan v. Palani Goundan} 
that an out and out gift cannot be altered by oral evidence into a will to take effect 
after the death of the donor. If the parties to a written agreement, however, wish 
to establish that they never agreed to contract on the terms set forth in the written 
document or that they did not intend to act upon the document, oral evidence 
could be adduced to establish the same; vide Thyagaraja Mudaliar v. Vedathanni?. 
‘Jn Hanif-Unnissa v. Faiz-Unnissa? the parties were allowed to prove that a sale was 
really a gift. It is, however, not open to the parties to a deed to prove by oral evidence 
an agreement in defeasance of the contract but there is no objection to prove a 
collateral agreement suspending the coming into force of the contract ; in other 
words, that a condition precedent not mentioned in the document should be esta- 


plished before the written contract can be given effect ; vide Rowland v. Adminis- 
trator-General of Burma‘. 


These decisions have been adveited to, to show the limitations under which 
the rule relating to the exclusion of oral evidence under section g2 of the Evidence 
Act has been applied. If, therefore in the present case, the plaintiff wishes to 
establish an oral arrangement to reduce an out and out sale into a trust so as to take 
away the right of the first defendant to enjoy the properties it cannot but be said that 
such an agreement would be hit at by section 92. It is no doubt true that in cases 
where people seek to establish that a particular transaction is benami, the ostensible 
owner is deprived by oral evidence of the beneficial interest in the property. The 
question of benami nature of a transaction may arise as between three persons or 
only between two. If A and B seek to establish as between themselves that a transfer 
of property by A to C was benami, there can be possibly no objection to adduce 
oral evidence in that behalf as section 92 applies only as between parties to a trans- 
action and not between a party and a stranger. That does not present therefore 
any difficulty. But then, if A transfers benami his property to B and subsequently 
wishes to recover it, it may be said that section 92 of: the Evidence Act would 
prevent A from proving the real nature of the transaction. In such a sitution 
section 81 of the Trusts Act comes to the aid of A. It says :— 


“ Where the owner of property transfers or bequeaths it and it cannot be inferred consistently 
‘with the attendant circumstances that he intended to dispose of the beneficial interest therein, the 
transferee or legatee must hold such property for the benefit of the owner or his legal representative.” 

It is open to A to prove that he executed a sale-deed benami in favour of B in order 
to defeat the claim of a creditor. In such a case, it has been held by the Privy 


‘Council in Pethaperumal Chetti v. Muniandy Servai®, that if the contemplated fraud 
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Was not carried out and was not effected in whole or in part, there is nothing 
preventing the plaintiff from repudiating the transation as being benami and reco- 
vering possession of the property. ln such a case, the question really is not one 
under section 92 of the Evidence Act regarding proof of a collateral oral agreement 
wunder which B is to hold the property for the benefit of A but itis really a case where 
the transferor seeks to establish by attendant circumstances that he did not intend 
by his deed to dispose of the beneficial interest in the property to the transferee, 
and that, therefore he must hold the property for his benefit. 


In the light of these principles and notwithstanding the wide allegations in 
‘the pleading, there does not seem to be any objection for the plaintiff to establish, 
if he can, that by reason of the attendant circumstances there was no intention to 
‘dispose of the beneficial interests in the property to the rst defendant and that 
there was a resulting trust so far as the balance of the property is concerned. The 
a A te | 
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agreement to reconvey pleaded relates only to the balance of property, t.e., to the 
undisposed of property and which was not required for the discharge of the 
debts. The attendant circumstances such as the previous execution of the trust. 
deed, its failure, the position occupied by the 1st defendant, the value of the property 
being Rs. 45,000, i.e., much more than the price for which the property was sold 
were adverted to in the plaint. The learned District Judge adverted to section 81 
of the Trusts Act in his judgment but thought that it has no application because 
the transfer was fully supported by consideration. That it is open to establish 
by evidence that the consideration was really different from the consideration 
recited in the deed was not disputed as it is not a term of the sale deed. It may 
be open to the plaintiff to show that the only consideration contemplated was not 
the payment of cash by the 1st defendant but also of the properties sufficient to dis- 
charge the debts. The obvious intention, if the plaintiff’s case were true, was that 
the 1st defendant should be in a position to convey full title to the purchasers and 
therefore it was that legal title was vested in him. The circumstances adverted to in 
the plaint do not in any way detract from the full legal title which is vested in 
him and they do not either contradict, vary or add to that title. The only objec- 
tion is that it is not open to the plaintiff to show by oral evidence that the beneficial 
interest was not intended to be conveyed but this result can be achieved not by 
any direct agreement but by establishing attendant circumstances which are con- 
sistent with the case that there was no intention to transfer the beneficial interest 
within the meaning of section 81 of the Trusts Act. For these reasons, we are of 
opinion that the dismissal of the suit in limine on the first issue by the courts below 
was not justified. 

The Second Appeal is, therefore, allowed, the decrees of the courts below vacated 
and the suit is remanded for trial on all the issues. Costs will follow and abide the 
result. Court-fee paid in this and in the lower courts will be refunded. 


K.C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNASWAMI NAYUDU. 
Palani S:i Dandayuthapani Devasthanam through its 


Executive Officer .. Appellant* 
U. 
Mohammad Gani Rowther and others .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938), section 3 (v) and section 9—Creditor—If includes religious 
institution—Improvements—What are—Costs of a suit to recover possession of mortgaged property—If could be 
recovered as an improvement. 

‘* Creditor ” is not as such defined in the Agriculturists-Relief Act, but is mentioned in section g: 
(v) as to include his heirs, legal representatives and assigns. In the absence of any definition ag 
such of a creditor, the ordinary dictionary meaning of the word ‘ creditor’ should alone be taken into 
account and ‘ creditor’ means one to whom a debt is owing and the debt may be owing to an 
individual or to an institution. An ‘ Agriculturist’ has been defined as only to refer to a person 
and a person is one who has already been defined in the Act as not to include a body corporate, a 
charitable or religious institution or an unincorporated company or association. There is no such 
restriction that the creditor should be a person or an individual and not a body corporate, a 
charitable or religious institution or an unincorporated company or association. 


The definition of the word ‘ person’ in the Act has been necessitated by reason of the scope and 
object of the Act and also by reason of the word ‘ person’ being understood to include not only indi- 
viduals but companies and associations as well under the General Clauses Act. There is no provision 
in the Act which expressly or impliedly restricts the meaning of the word ‘ creditor’ to an individual, 
and which can be held to exclude any institution or a public company or a body corporate. A reli- 
gious institution like the Sri Dandayuthapani Devasthanam, Palani, is a creditor within the meaning 
of the Act. 

The improvements referred-to in section 9 can only be improvements to the mortgaged property 
as are contemplated under section 63-A (2) of the Transfer of Property Act, that is, in cases where 
improvement becomes necessary to preserve the property from destruction or deterioration or to 
prevent the security from becoming insufficient or was made in compliance with the lawful order of 

+ 
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any public servant or public authority, the mortgagor shall be liable to pay the cost of such improve- 
ments. The costs of a suit instituted for recovery of possession of the property could not, in any 
view, come within any of the purposes mentioned in section 63-A (2) and cannot in any view of the 
case be considered an improvement. 


Appeal against the order of the Court of the Subordinate Judge of Dindigul, 
dated the 22nd day of January, 1951, and made in O.P. No. 40 of 1950. 


M. Seshachalapatht for Appellant. 
K. S. Naidu and V. Venkatesan for Respondents. 


The Court delivered the following 

Jupcment.—This appeal raises an interesting point as to the application 
of the Madras Agriculturists Relief Act to debts due and owing to a religious insti- 
tution like Sri Dhandayuthapani Devasthanam, Palani, which is the creditor in this 
case. Two brothers Sheik Muhammad Rowther and Kadir Muhammad Rowther 
who were entitled to half a share each in certain lands mortgaged them to the Devas- 
thanam under two usufructuary mortgages, the mortgage by Sheik Muhammad 
Rowther being for Rs. 22,000 on 14th December,,1922 and that by the younger 
brother Kadir Muhammad Rowther being for Rs. 14,000 on 13th August, 1923. 
In execution of a money decree against Sheik Muhammad Rowther the equity 
of redemption in half of the mortgaged properties was brought to sale and it was 
purchased by one Ramaswami Naicker. The purchaser paid on 21st July, 1943, 
the amount due on the earlier of the two mortgages, viz., Rs. 22,000 to the Devas- 
thanam and discharged the same. After the sale the Devasthanam instituted a 
suit in O.S. No. 15 of 1948, in the Subordinate Judge’s Court, Dindigul, for parti- 
tion and separate possession of the half share of Kadir Muhammad Rowther, the 
mortgagor under the later usufructuary mortgage, dated 13th August, 1923. The 
Devasthanam secured possession of that half share in pursuance of that decree. 


The petition out of which this appeal arises is one taken under section 19 (a) 
and g-A of the Madras Agriculturists Relief Act by the heirs and representatives of 
Kadir Muhammad Rowther who died prior to the petition, for scaling down of the 
debt covered by the mortgage dated 13th August, 1923. On behalf of the Devas- 
thanam several contentions were raised resisting the application. The first conten- 
tion was that the petitioners were not agriculturists as they could not be deemed 
to be persons within the meaning of section 3 of Act IV of 1938 as under Mahom- 
medan Law, the heirs succeed to only what remains after payment of the debts 

` due by the deceased, that the properties of the deceased should be applied in pay~ 
ment of debts and then alone can the heirs seek any claim for what is left over and 
that therefore, the estate of the deceased is not a person and hence not an ‘ agricul- 
turist’ under the Act. The second contention was that the Devasthanam being 
a religious institution monies due to such an institution cannot be scaled down. 
Both the contentions were repelled by the learned Subordinate Judge of Dindigul. 


In appeal, the learned Counsel for the appellant while referring to the first 
of the contentions has, however, not seriously pressed his objection on that ground, 
especially in view of the decision of a Bench of this Court reported in Perianna v. 
Sellappa*, that the right to claim relief under the Act was not confined to the person 
who actually contracted the debt, but was available to his heir-at-law, legal repre- 
sentative or assign. 


The learned counsel, however, argued on the second of the objections that the 
Devasthanam could not be treated as a creditor under the Act and therefore, any 
debt due to a Devasthanam which is a religious institution and not an individual 
is not liable to be scaled down under the Act. Mr. Seshachalapathi referred to the 
relevant provisions of the Act in support of his contention. Reference to the defi- 
nition of the word ‘ person’ as not including a body corporate, a charitable or 
religious institution or an unincorporated company or association was stressed 
to show that a religious institution cannot be a person under the Act. But, in 
a Eee A ee Se ae ee 

1. (1939) 2 M.L.J. 1068: IL.R. (1939) Mad. 218. 


456 ` THE MADRAS LAW JOURNAL REPORTS. , [1953 


order,to consider the objection raised, it is necessary to see whether the word ‘creditor’ 
includes a religious or charitable institution or is only confined to individuals. 
Creditor is not as such defined in the Act, but it is mentioned in section 3 (v) as to 
include his heirs, legal representatives and assigns. In the absence of any definition 
as such of a creditor, the ordinary dictionary meaning of the word ‘ creditor’ should 
alone be taken into account and ‘ creditor’ means one to whom a debt is owing 
and the debt may be owing to an individual or to an institution. An ‘ agricul- 
turist ° has been defined as only to refer to a person and a person is one who has 
already been defined in the Act as not to aade a body corporate, a charitable 
or religious institution or an unincorporated company or association. There is no 
such restriction that the creditcr should be a person or an individual and not a 
body corporate, a charitable or religious institution or an unincorporated company 
or association. Apparently, the necessity for an independent definition of the 
word ‘person °` arose because the Act wanted to give relief to individuals and 
members of an undivided Hindu family, a marumakkattayam or aliyasantana 
tarwad or tavazhi in respect of agricultural indebtedness and did not want to include 
an unincorporated company or association who may have a saleable interest in 
agricultural land and being faced with the definition of ‘person’ in the General 
Clauses Act as to include any company or association or body of individuals whether 
incorporated or not. Otherwise, in my view, there was no need to have an inde- 
pendent or separate definition of the word ‘person’ in the Act. The definition 
of the word ‘ person’ in the Act has therefore been necessitated by reason of the 
scope and object of the Act and also by reason of the word ‘ person’ being under- 
stood to include not only individuals but companies and associations as well under 
the General Clauses Act. Mr. Seshachalapathi refers to the meaning of ‘ creditor * 
in section 3 (5) and emphasises on the use of the words ‘ his heirs, legal representatives 
and assigns’ as meaning that acreditor can only be a living sentient being. The 
use of the words may be urged to support his contention. But, in the absence 
of any definition of ‘ creditor’ as in the case of ‘ agriculturist’, it is for consider- 
ation whether the Act has excluded the institutions and other incorporated bodies 
from the category of creditors and unless there is any express exclusion, it is not 
desirable to imply from the mere use of the said words with reference to ‘ creditor’ 
that only living sentient beings have been contemplated to come within the term 
‘creditor’. Section 10 which deals with the exceptions to the application of the 
provisions of sections 8 and g scaling down provisions excepts under clause (iii) 
any liability in respect of any sum due to any public company or to any scheduled. 
bank, if the interest payable in respect of the liability is not more than nine per cent. 
per annum. This provision is sufficient to justify the inference that the word 
‘creditor’ could not have been restricted to any individual or living sentient being 
but was also contemplated to include any public company or a scheduled bank: 
In regard to debts due to these bodies, if the interestis not more than nine per cent. 
per annum any agriculturist was held not entitled to any relief by way of scaling 
down. There is no provision in the Act which expressly or impliedly restricted the 
meaning of the word ‘ creditor’ to an individual and which can be held to exclude 
any institution or a public company or a body corporate. A religious institution 
like the Sri Dhandayuthapani Devasthanam which is the respondent in this case is 
a creditor within the meaning of the Act. The appeal, therefore, fails and is dis- 
missed with costs. 


_° There is a memorandum of objections by the respondents. The Devasthanam 
claimed credit for a sum of Rs. 600 which, it stated, was spent for costs of O.S. No. 
15 of 1948, the suit for partition and recovery of possession of the half of Kadir 
Muhammad Rowther. The ground on which the amount of these expenses was. 
claimed is stated in paragraph 7 of the counter. On behalf of the Devasthanam, 
it is contended that the suit was instituted at the instance and for the benefit of the 
respondents, that one of the respondents, the first respondent, on behalf of the 
other respondents agreed to pay the sum towards the suit and that they are, 
bound to pay the amount both as per agreement and also under the law. The 
learned Subordinate Judge upheld this contention and directed this amouni to be 
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given credit te. - It is pointed out by Mr. Naidu on behalf of the respondents that 
under section g-A (4) of the Act, the mortgagor is liable before rdemption and 
obtaining possession of the property to pay to the mortgagee the cost of the improve- 
ments, it any, effected by him to the mortgaged property. The improvements. 
referred to in Section g can only be improvements to the mortgaged property as 
are contemplated under section 63-A (2) of the Transfer of Property Act, i.e., in 
cases where improvement becomes necessary to preserve the property from destruc- 
tion or deterioration or to prevent the security from destruction or deterioration 
or to prevent the security from becoming insufficient or was made in. compliance 
with the lawful order of any public servant or public authority, the mortgagor 
shall be liable to pay the cost of such improvements. The costs of a suit instituted 
for recovery of possession of the property could not, in any view, come within any 
of the purposes mentioned in section 63-A (2) and cannot in any view of the case 
be considered an improvement. The lower Court erred in allowing that expense 
to be given credit to, as it is not an improvement to which the mortgagee would be 


entitled before redemption under section g-A (4). The Memorandum of Objections 
is allowed. There will be no order as to costs. 


R.M. ——— Appeal dismissed : memo. of 
objections allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RaJAMANNAR, Chief Justice AND Mr. Justice VENKATA- 
RAMA AYYAR. ; - 


Janab M. M. Abdul Khader, Advocate, High Court of 
Travancore-Cochin .. Petitioner.* 


‘Stamp “Act (II of 1899), Article 30 (Madras Amendment, Article 25)-—Exemption—Applicabilityp— 
Advocate of Travancore-Cochin High Court—Application to be enrolled as an advocate of the Madras High Court 
—-Liability to stamp duty. 

The right to the benefit of the exemption under Article 30 of the Stamp Act can only arise in 
cases where the original entry would be applicable. This fact carries with it the implication that the 


enrolment referred to in the exemption is an enrolment which is similar to the class of enrolments. 
referred to in the main provision itself. 


The Indian Stamp Act is not in force in the State of Travancore-Cochin. A person entered on 
the rolls of that High Court was therefore under no obligation to pay the stamp duty under the entry 
in the Indian Stamp Act. He will therefore not be a person who has been previously enrolled in a 
High Court within the meaning of that expression in the exemption. 


` Petition praying that in the circumstances stated therein the High Court will 
be. pleased to exempt the petitioner from paying the fee of Rs. 625 (rupees six 
hundred and twenty-five only) for enrolment as an Advocate of this Court, being: 
an Advocate of Travancore-Cochin High Court. 


A. Madhavan for Petitioner. 


The Government Pleader (P. Satyanarayana Raju) for the State. 
The Order of the Court was pronounced by 


Rajamannar, C.J. :—The petitioner is an advocate of the Travancore- 
Cochin High Court. He seeks to be enrolled as an advocate of this High Court. 
The only question in this application is whether he is liable to pay the stamp duty 
under item 25 of the Indian Stamp Act as amended in Madras which runs as 
follows :— 


“ Entry as an Advocate, Vakil or Attorney on the roll of any High Court under the Indian Bar Councils. 


Act, 1926, or in exercise of powers conferred on such Court by Letters Patent or by the Legal Practi- 
tioners Act, 1884— 


(a) In the case of an Advocate or Vakil ; Six hundred and twenty-five rupees. 
In the case of an Attorney ; Three hundred and twenty-five rupees, eight annas.””, 





9 


* C.M.P. No. 8266 of 1952. . goth April, 1952 
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There is an exemption to this provision which runs as follows :— 
“ Entry of an Advocate, Vakil or Attorney on the roll of any High Court, when he has previousl 
been enrolled in a High Court’. 
Item 25 of the Act as amended corresponds to Item go of the.main Act. 


The petitioner contends that as he had been previously enrolled in the High 
Court of Travancore-Cochin, he is entitled to the benefit of the exemption. He 
relies upon the definition of “ High Court” in the Constitution, Article 366 (14) 
which would comprise the Travancore-Cochin High Court, and also to rule 1 (2) 
of the Madras Bar Council Rules as amended in F ebruary, 1951, in accordance 
with the definition in Article 366 (14) of the Constitution. 


In our opinion, this contention is founded on a fallacy. The right to thie 
benefit of the exemption can only arise in cases where the original entry itself would 
-be applicable. This fact carries with it the implication that the enrolment referred 
to in the exemption is an enrolment which is similar to the class of enrolments referred 
to in the main provision itself. 


There is another way of looking at the same thing. Though the expression 
“ High Court” in Item 25 is general it is obvious that the “ High Court ” referred 
to therein is a High Court within the territory to which the Stamp Act applies. 
That this is so is clear from the observations of Leach, C.J., delivering the Judgment 
of the Full Bench in In re Krishnaswamy, namely, 
s “The term ‘ High Court’ of course must be deemed to be a High Court established i in British 
India ”. 

The learned Chief Justice was evidently referring to the fact that the Indian 
Stamp Act applied to the whole of British India, at the time when the judgment 
in question was. delivered. The decision of the Full Bench is also authority for the 
position that the material date for deciding whether a person is entitled to the benefit 
of the exemption. or not is the date of his previous enrolment. In this case, it is 
admitted that the Indian Stamp Act is not in force in the State of Travancore-Cochin. 
A person entered on the rolls of that High Court was therefore under no obligation 
to pay the stamp duty under the entry in the Indian Stamp Act. He will therefore 
not be a person who has been previously enrolled in a High Court within the meaning 
of that-expression in the exemption. Reference may be made in this connection 
to the definition of “ High Court” in the General Clauses Act. Section 3 (25) 
defines ‘ High Court’ thus : 

“High Court’ used with reference to Civil proceedings, shall mean the Highest Civil Court of 
appeal not including the Supreme Court in the part of India in which the Act or Regulation containing 
the expression operates”, 

Whether this definition directly applies or not, we are quite clear that the prin- 
ciple underlying this definition applies. Otherwise it would mean logically that 
even if a person has been enrolled in a High Court in any State in the world he 
would be entitled to the benefit of the exemption above-mentioned. 


We therefore hold that the petitioner is not entitled to be exempted from pay- 
ment of the necessary stamp duty under Item 25 of the Indian Stamp Act as amended 
in Madras. The application is dismissed. 


R.M. p Application dismissed. 


PEE ee 





1. LL.R. (1942) Mad. 663: (1.942) 2 M.L.J. 599 -(F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Mack AnD Mr. Justice KrisHnaswami NAYUDU. 


Rathnasabapathi Pillai and another .. Appellants* 
v. ; 
Sarasvathi Ammal .. Respondent. 


Hindu Law-—Joint family—Power to make a gift of joint family property—Limitations—Gift by the 
entire body of coparceners—If void ab initio—Hindu widow—lIf entitled to question the validity of a gift of joint 
Jamily property—Law if modified by Act XVIII of 1937. 


.. Hindu Women’s Right to Property Act (XVIII of 1937), section 3 (2)—Scope—sStatus of the widow if that 
of a coparcener—Hindu Law rights of the widow—lIf enlarged by the statute—Right to question alienations as 
a coparcener—-Right of maintenance if taken away. : 


It is now well-established that a Hindu father has no power to gift away ancestral and joint 
family property in part or in whole except for the special purposes laid down in the text, which are 
limited and circumscribed and that too of small portions of movable property, mostly to discharge a 
necessary moral obligation cast on a Hindu father or manager of the family A gift otherwise, is void 
in its inception and a document evidencing such a gift does not convey any interest to the donee. 


‘Though a gift of coparcenary property is not as such recognised even if it is by the entire body 
of coparceners, a transaction evidencing the gift of ancestral property to which all the coparceners 
were parties cannot, however, be attacked as void in toto as all the coparceners that claim to have 
an interest in the property must be deemed to be parties to the gift and the gift does not become invalid 
as the interest of any other person is not affected by such a transaction. Hence a gift made with 
the consent of all the coparceners, where there is no minor or child in the womb, could not be attacked 
as being void in toto. The question whether such an alienation is open to interdiction by a person 
affected by such a gift, as for instance, a wife or other maintenance holder depends on the nature of 
interest of the maintenance holder. A widow under the Hindu Law, éven as modified by the Hindu 
Women’s Right to Property Act, 1937, is not a coparcener though she is entitled to claim the interest 
of her deceased husband in the joint family property. Hence she cannot question an alienation 
by way of gift of joint family property by the entire body of coparceners. 


The Hindu Women’s Right to Property Act does not enlarge the rights of a widow except to the 
limited extent provided therein, namely, to ask for a partition of her husband’s share which she would, 
however, be entitled to hold and enjoy as a Hindu women’s estate, and her position and status in the 
joint family is not in any way affected or varied by the enactment. She continues to be a member 
of the joint family and does not become a coparcener however much she might have become 
entitled to the interest which her husband possessed in the joint family properties. 


The word ‘ interest’ in section 3 (2) of the Act cannot mean that all the right, title and interest 
which her husband had, she became entitled to including a right of action which he would have had 
to question an alienation if he had been alive. It only means the quantum of interest which the 
husband would be entitled to in the joint family properties. 


The widow’s general right to be maintained out of the joint family estate has not been taken 
away by the Act, since there is no reference to it. Such a right is still available and the option 
would rest with her to claim maintenance or a share, but not both. 


Appeal against the decree of the Court of the Subordinate Judge of Mayuram, 
dated the 26th day of July, 1949, in O.S. No. 51 of 1947. 


M. S. Venkatarama Aiyar and S. Nagaraja Aiyar for Appellants. 
K. R. Krishnaswami Aiyar for Respondent. 


Judgment of the Court was delivered by 

Krishnaswami Nayudu, J.—This appeal arises in a suit for partition by a Hindu 
widow under the Hindu Women’s Right to Property Act (XVIII of 1937). One 
Kunchithapatham Pillai, died on 27th February, 1947, possessed of movable and 
immovable properties including agricultural lands leaving behind him two sons by , 
the deceased first wife, defendants 1 and 2, who are the appellants and a second wife, 
the plaintiff, who is the sole respondent in this Appeal. The suit was one laid for 
partition and recovery of separate possession of 1/3 share in the properties of Kunchi- 
thapatham Pillai. The properties consisted of agricultural lands and houses as 
also movables including the amount due under two insurance policies taken out 
by the deceased. . 





* Appeal No. 593 of 1949.. i 29th January, 1953. 
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[His Lordship after discussing the evidence continued.] 


On an examination of the evidence in this case and the circumstances together 
-with the conduct of the parties both before and after this transaction, we have no 
reason to disagree with the conclusion of the learned Subordinate Judge that Exhibit 
B-27 (Gift deed) was a nominal transaction brought into existence at the instance 
-of Ratnathachi but the properties were treated as joint family properties. ° 


An alternative contention was urged in the lower Court and before us that 
‘in any event-Ex. B-27 being only a gift of joint family property would not be valid 
ïn law. The power of a Hindu father or other managing member to make a gift 
js-limited. It must be within reasonable limits if it is to be of ancestral property 
„and must be a gift inter vivos. The purposes for which such a gift are permitted are 
those that are warranted by the special texts. It is stated in Mayne’s “ Hindu 
Law,” 11th Edition, at page 452, that i 


‘Apparently at one time, the father’s power over ancestral movable property was larger than 
this power over ancestral immovable property. But by the time of Vijnaneswara, it is evident that the 
distinction has practically disappeared. For, Vijnaneswara himself does not claim for the father an 
.absolute power of disposing of movables at his own pleasure, but only an ‘ independent power in the 
„disposal of them for indispensable acts of duty and for purposes prescribed by texts of law, as gifts 
‘through affection to the support of the family, relief from distress and so forth’ ”. 


"There does not seem to be really any distinction as between movables and immovables 
‘in so far as the father’s power to make a gift is concerned. The gifts could be only 
through affection within reasonable limits. Gifts to brides on occasion of marriage 
` as also gift by the father to his daughter on the occasion of the marriage of a small 
‘portion of ancestral immovable property have been held to be valid. Whatever the 
father is permitted in discharge of his indispensable duties in satisfaction of his moral 
-obligation cast upon him by the texts must be within reasonable limits and must be 
.a small portion of the family property. Therefore, there can be no indiscriminate 
‘gifting away of joint family property by a father and the question is whether such 
.a gift is void or only voidable at the instance of a coparcener. 


In Baba v. Timmat, a Full Bench of this Court examined the relevant texts 
relating to the power of a father over ancestral immovable property and held that 
‘except for purposes warranted by special texts, a Hindu father, while unsepara~ 
_ted from his sons, has no power to alienate to a stranger his undivided share in the 
.ancestral, movable and immovable property. Collins, C.J. and Muttuswami 
Ayyar, J., in Ramanna v. Venkata®, were considering the question as to the validity 
-of a gift made by a Hindu of a certain land which he had purchased with the 
income of ancestral property in a suit brought to recover the land on behalf of 
‘his minor son, who was born seven months after the gift. It was held in that case 
that the gift was invalid as against the plaintiff (the son) and that he was entitled 
to recover the land from the donee as the property was ancestral property. In 
‘that case a suit was already brought by the father to set aside the gift and he failed 
and with reference to a contention that by reason of holding the gift to be invalid 
the son’s claim being decreed, the property would be recovered by the son in which 
‘his father would also have an interest being a property of the joint family and that 
‘what the father could not himself recover in a suit would be achieved by granting 
.a decree in favour of the son, the learned Judges, while observing that there was 
no doubt an apparent anomaly, stated that : 


“ the real question is whether the property in question continues to vest in the joint family. 
The gift is not binding on the family either in part or in whole, and the property in the subject of gift 
-originally vesting in it is not divested by it, and we are, therefore, of opinion that the power of inter- 
‘diction includes a right to see that the family estate is preserved for the family until a partition is made 
Mh ed “eo a in our judgment, the decision must depend not on the question whether the father 
or the son may happen to die in coparcenary, but whether the gift was valid at the time when it was 
made and whether it operated to transfer the property in the subject of the gift from the family to the 
donee either in part or whole”: : 





a. (1883) LL.R. 7 Mad. 357 (F.B.). 2. (1888) LL.R. rr Mad. 246. 
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In Rottala Ranganatham Chetti v. Pulicat Ramasgmi Chetti1, a Full Bench of this Court 
observed that it has been definitely settled by judicial decisions that it was incom- 
petent to undivided member of a Hindu family to alienate by way of gift his undi- 
vided share or any portion thereof, and that such alienation was void iz toto. 


A simialar question arose in Venkatappayya v. Raghavayya*, where a gift deed 
was executed by the plaintiff for himself, and on behalf of his minor son in favour 
of the defendant conveying an item of joint family property and a suit was insti- 
tuted by the executants themselves stating that being a gift of joint family pro- 
perty the deed of gift was void and praying for a declaration that the gift was not 
true and was not valid in law and enforceable. The court found in favour of the 
invalidity of the document as one in the nature of a joint family property, which 
conveyed no title whatsoever to the defendant. Raghava Rao, J., who decided the 
case, referred to the earlier decisions on the subject and observed that the well- 
recognised common law maxim that a man shall not derogate from his own grant 
had no application to a case in which the personal law of the parties rendered al- 
together void a' grant by him which must therefore be treated in the eye of the law 
as altogether non est and there being no rights created by a void transaction of that 
kind there was no estoppel or any other kind of personal bar akin thereto 
which precluded the plaintiff from asserting his right to recover. 


It is now well-establised that a Hindu father has no power to gift away ancestra 
and joint family property in part or in whole except for the special purposes laid 
down in the text, which are limited and circumscribed and that too of small por- 
tions of movable and immovable property, mostly to discharge a necessary moral 
obligation cast on a Hindu father or manager’ of the family. A gift otherwise, 
Jis void in its inception and a document evidencing such a gift does not convey any 
-interest to the donee. The gift can therefore be ignored and persons entitled to 
the property can treat the property so gifted as continuing to vest in the joint family 
and not having been transferred to the donee notwithstanding evensthat possession 
of the property may have passed to the donee. It is not necessary for a coparcener 
or any other member of the joint family who claims to have a right or interest 
in the property to interdict a gift as an. alienation not binding on the family but 
to ignore the transaction and sue to enforce his or her rights to the said property. 


It is, however, contended that in the present case the gift has been made with 
the consent of the coparceners and is therefore perfectly valid. Though a gift of 
coparcenary property is not as such recognised even if it is by the entire body of 
coparceners, a transaction evidencing the gift of ancestral property to which sall 
the coparceners were parties cannot, however, be attacked as void in tote as all the 
coparceners that claim to have an interest in the property must be deemed to be 
parties to the gift and the gift does not become invalid as the interest of any other 
person is not affected by such ‘a transaction. Therefore, there cannot be any real 
difficulty in upholding a gift with the consent of all the coparceners, the gift being 
to one of the coparceners themselves of a property of the family or even to a stran- 
ger or charity provided nobody’s interests are affected. To support the validity 
of such a gift, there could not certainly be any minors or a child in the womb 
existing on the date of the gift. 


[After discussing certain other facts in the case, his Lordship continued.] 


It was, however, contended that the plaintiff, who was the wife entitled to main- 
tenance out of joint family properties having been in existence on the date of the 
gift, her rights to the properties could not be taken away without her consent by 
Ex. B-27. The question therefore arises whether her consent would be necessary 
to validate a gift of such a nature. It appears to us that her consent is unneces- 
sary as the wife is not a coparcener, but only a member of the joint family and if 
the coparceners that are in existence express their unqualified consent, there being 


i cn 


1. (1903) LL.R. 27 Mad. 162 (F.B.). 2. (1950) 2 M.L.J. 466. 
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no minor or child in the womb, the gift could be supported, notwithstanding that 
the ‘wife or maintenarice holder was alive on the date of the gift. 

But how far such a gift would be binding on the wife or others entitled to be 
maintained from the joint family estate is a different question, which will be dealt 
with presently. Suffice it to observe that a gift made with the consent of all the 
coparceners, where there is no minor or child in the womb, could not be attacked 
as being void in-toto ; but still will it be open to interdiction by a person affected 
by such a gift, as for instance, a wife or other maintenance holder? The answer 
would depend upon as to what the rights of a widow are under the Hindu Law as 
it now stands modified, if any, by the enactment of the Hindu Women’s Right 
to Property Act of 1437. Prior to the Act she was only entitled to a 
right of maintenance from and out of the joint family estate. But the Act, which 
was enacted for the purpose of giving better rights to women in respect of property, 
conferred on her the same interest which her husband possessed at the time of his 
death in the joint family estate. This is evident from section 3, sub-section (2) 
of the Act. She became therefore entitled to ask for a share in the property, that 
is, such share as her husband would have been entitled if he was alive, which she 
could enforce in a suit for partition. But any interest which devolved on a Hindu 
widow under the provisions of section 3 would be the same limited interest which 
she possessed and known as a Hindu Women’s estate. The only right conceded 
to her under the Act is to enforce a right to partition as a male‘owner and claim 
for partition and separate possession of her husband’s share in the joint family pro- 
perties. Prior to the Act, her rights were only confined to maintenance out of 
the estate. Though a member of the joint family she was not a coparcener, as 
she had no right by birth. As any alienation of joint family property made by 
the manager could only be challenged by a coparcener, who had an interest in the 
properties alienated which he acquired by birth, the widow not being a copar- 
cener could not therefore be entitled to interdict an alienation made by the manager. 
The Act does not, in our opinion, enlarge her rights except to the limited extent 
provided in the Act, namely, to ask for a partition of her husband’s share which 
she would, however, be entitled to hold and enjoy as Hindu Women’s estate, and 
her position and status in the joint family is not in any way affected or varied by 
the enactment. She continues to be a member of the joint family and does not 
become a coparcener, however much she might have become entitled to the interest 
which her husband possessed in those properties. 

In Seethamma v. Veeranna1, a Bench of this Court consisting of Rajamannar, C.J. 
and one of us (Krishnaswami Nayudu, J.) held that under the Act, the status of 

~a Hindu widow of a deceased member of a joint family, governed by the Mitakshara, 
is not that of a coparcener, but that of a member of the joint family with certain 
special statutory rights. The question that arose for decision in that case was 
whether a widow of a deceased coparcener could, in claiming partition under the 
Act, ask for an account from the karta on account of his management of the joint 
family. It was held that she was not entitled to an account. It was observed as 
follows : 

“ We do not understand the effect of the Act is to confer larger rights on the widow of a deceased 
coparcener than the rights which the coparcener certainly would have been entitled to if he were 
alive. Now, a coparcener cannot demand irom the karta an account of the management of the joint 
family except in special circumstances, ¢.g., fraud, misappropriation, etc. It does stand to reason 
that though the coparcener would not have that right, his widow would have it.” ` 

These observations may be urged in support of the contention that whatever 
rights her deceased husband possessed at the time of his death, she would be entitled 
to, but not to any higher rights. Speaking for himself, it was never intended by 
those observations that the widow of a deceased coparcener would be entitled to 
all the rights which he had at the time of his death including the right to interdict 
an alienation made by the manager, on the ground of want of legal necessity. That 
right to attack an alienation can only vest in a coparcener and not in any member 


ef the joint family including the widow. The position that the widow is not a 
i 





1, (1950) 2 M.L.J. 21 : LL.R. (1950) Mad. 1076. 
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` «coparcener in a joint family is well-known and it cannot be said that she becomes 
a coparcener by reason of any right conferred on her by the Hindu Women’s Rights 
to Property Act of 1937. The only provision which has been. urged on behalf of 
‘the respondent as giving her such a right is section 3, sub-section (2) which says : 


** When a Hindu governed by any school of Hindu Law other than the Dayabhag school or by 
customary law dies having-at the time of his death an interest in a joint Hindu family property, his 
widow shall, subject to’ the provisions of sub-section (3), have in the property the same interest as 
he‘himself had.” 


“Interest” has been understood to extend to estates, rights and titles that a 
man hath of, in, to or out of lands (Wharton’s Law Lexicon, 14th Edition, page 
528). It is argued that whatever right, title and interest her husband had in respect 
of the property, the widow became entitled and that her husband having a right 
-of action to question an alienation by the manager, such right must be deemed to 
‘have been conferred on the widow under the Act, notwithstanding’ that she is not 
a coparcener. 


In Saradambal v. Subbarama Ayyar}, a question having arisen whether the pro- 
perty taken by a widow under the Act was liable for the payment of her husband’s 
debts, Venkataramana Rao, J., held that the widow takes the husband’s interest 
subject to the rights and obligations attached to that interest and that interest 
was the interest of an undivided member of a joint family in the joint family pro- 


perty. 


In Natarajan Chettiar v. Perumal Ammal*, where a question arose as to whether 
succession certificate would be necessary for the widow to recover the amount due on 
a pronote of which the husband was the payee, Horwill, J., observed that the widow 
-does not obtain a right given under the Act by survivorship or by inheritance and 
the effect of section 3, clauses (2) and (3) may be considered as a survival of the 
husband’s persona in the wife giving her the same rights as her husband had except 
that she can alienate the property only under certain circumstances. The same 
learned Judge in another decision in Satyanarayanacharlu v. Narasamma® observed 
that the widow by reason of the Act stands in the shoes of her deceased husband, that 
although she is not a coparcener, she has the rights of her husband, who was a 
coparcener, that she is a member of the joint family and the person to bring a 
Suit on,a debt due to the family is her son on behalf of the joint family. 


' In Nagappa Narayan v. Mukumbe Kom Venkataraman*, it was held that under the 
terms of section 3, sub-sections (2) and (3) of the Hindu Women’s Rights to Property 
Act, 1937, there is no right of survivorship created in-a Hindu widow ; -but that 

‘doer not necessarily lead to the inference that what she has got is an estate of 
inheritance, and it is, therefore, neither survivorship nor inheritance but is a special 
property which is created for the widow’s benefit which she gets by reason of her 
being the widow of a deceased member of a jeint and undivided Hindu family. 
Bhagwati, J., expressed in his judgment his agreement with the view of Horwill, J: 
in Natarajan Cheitiar v. Perumal Ammal?, as representing the true position in law 
-of a widow under the Act, namely, that the effect of section 3 (2) and (3) might be 
regarded as a survival of the husband’s persona in the wife giving her the same rights 
as her husband had, except that she could alienate property only under certain 
‘circumstances and that, as the widow did not inherit her right, no succession certifi- 

. cate would be deemed to be necessary. In Chinniah v. Sivagami Achi®, the word 
“* interest ” in sub-sections (2) and (3) was held to mean not the same thing as the 
word “share” as the interest which the husband had in the family estate was a 
fluctuating interest. That is because the interest which the deceased husband 
enjoyed at the time of his death and which came to be enjoyed by the widow after . 
a aa a a a 

g 1. (1941) 2 M.L.J. 862: I.L.R. (1942) Mad. 4, LLR. (1951) Bom. 442. i 
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his death by yirtue of section 3 (2) of the Act was the undivided share,- right, title ` 
and interest in the family properties fluctuating by its nature, capable of being 
increased by deaths and decreased by births in the: family and capable of being 
defined or fixed only at the time when a severance of joint status was effected or a 
partition was claimed, as pointed out by Bhagwati, J., in the above-referred case. 


The view of Venkataramana Rao, J., in Saradambal v. Subbarama Ayyar}, that 
the widow takes the husband’s intesest subject to the rights and ‘obligations attached 
to that interest and that interest was the interest of an undivided member of a 
joint family in the joint family property and the observation of Horwill, J., in Nata- 
rajan Chettiar v. Perumal Ammal*, that the effect of the Act may be considered as a 
survival of the husband’s persona in the wife giving her the same rights as her hus- 
band had, and the further observation of the same learned Judge in Satyanarayana- 
charlu v. Narasamma®, that the widow stands in the shoes of her deceased husband 
might lend support to the argument that whatever rights and liabilities to which 
her husband was entitled and subjected, the widow’ would become entitled to the 
same rights and subject to the same obligations, the right including a right by her 
husband to interdict an alienation made by the manager without his consent and 
not being for any legal necessity. 


It is impossible to ignore the true position and status of a Hindu widow.in a 
Hindu joint family under the general Hindu Law, she being only a member of the 
joint family entitled to the right of maintenance, not being a coparcenér and not 
being entitled to'all the rights which a coparcener possesses and even though the 
object of the Act was to enlarge her rights in respect of property, unless there is any 
specific provision in the Act conferring on her all the rights which her husband- 
coparcener had, it will not be safe to infer from the use of the word ‘ interest’? in 
section 3 (2) that all’ the right, title and interest which her husband had, she 
became entitled to including a right of action which he would have had to question 
‘an alienation if he had been alive. “ Interest?’ in section 3 (2) of the Act could 
only be understood to mean the quantum of interest which the husband would 
be entitled to in the joint family properties, though not the share which he had 
at the time of his death, which share would certainly be fluctuating by reason of 
the uncertainties in the lives of the members of the joint family before the time 
when the widow actually asks for a partition. ‘Interest’? cannot be extended 
to mean all that is connoted by that term bringing within it all the rights of a 
coparcener. The right to interdict an alienation is one peculiar to a member of 
the coparcenary, which he gets by reason of his having acquired an interest in a 

- property immediately on his conception or birth! and which right could be exercised 
- by him alone and not by other members of the family his ‘wife or daughter. The 
` Act only conferred on the widow a right to claim partition and separate possession 
of whatever her husband was entitled to in the joint family property, on the date 
of the partition claimed by the widow, instead of her right to claim a sum of money . 
as and for maintenance out of the estate. Though there is no doubt that the Act 
does not effect a severance of the joint family on the death of the member of the 
joint family, who leaves a widow, and the joint family continues for all: practical 
purposes, at any rate her husband is treated as a divided ‘coparcener on the 
date of the partition at the instance of the widow and his share which is 
allowed to be-taken by his widow is what the widow of a separated member 
would be entitled in the absence of an issue to inherit in her husband’s property. 
By this observation we do not hold that the estate which she gets is by inheritance. 
.and we are inclined to agree with the view taken by Bhagwati and Dixit, JJ., in 
Nagappa Narayan v. Mukumbe Kom Venkataraman*, that under the Act she does not 
get either by survivoyship or by inheritance, but it is a special statutory right which 
she gets solely by reason of her being the widow of her husband. She would not be 
entitled to question any alienation made by the manager even though her husband 
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would be entitled to such a right. ‘‘ Interest’, therefore, in section 3 (2) of the 
Act does not include a right to interdict an alienation, or any other right, which 
her husband possessed and which could only be exercised by a coparcener and not 
_by.any member of the joint family. . 

$ % * * 


The Act, which has been brought into the statute book for the purpose of giving 
better rights to married women and dealing only with a particular and defined 
aspect of the widow’s rights to joint family property and not being comprehensive 
enough and not pretending to cover all the rights which a Hindu widow would be 
entitled to in respect of joint family property, has given rise to certain difficulties 
and anomalies in the matter of ascertaining and adjudicating on a Hindu widow’s 
rights in general in or to joint family property. If instead of gift, her husband 
had alienated most of the family properties in favour of strangers for a considération 
with a view to deprive his widow of arly share or made-an alienation by which her 
share would be considerably reduced, though such an alienation would not be 
upheld if challenged by a coparcener if in such a case she claims a partition under 
the Act, she could only ask for a share in the joint family property as it then stands, 
the extent of which must have been considerably reduced by reason of the improvi- 
dent alienation made by her husband or by the karta of the family. In such a case, 
she would be disentitled from questioning the alienation, as under the Act she 
would be entitled only to such interest or the quantum of share which her husband 
would be entitled on the date of the partition. But, if she sues for maintenance 
against her husband’s estate, she might invoke the provisions of section 39 of the 
Transfer of Property Act and enforce her right to maintenance against any transferee, 
if he had received notice of her right to receive maintenance, or if the transfer is 
gratuitous. She could, in a suit for maintenance, claim a reasonable sum on the 
basis of the entire joint family property, and enforce such a right even against the 
alienees. Such a right is denied to her under the Act in view of its special and 
restricted provisions. This is one of the anomalies where the Act which was pro- 
miulgated to give her better rights to property results’in practically diminishing 
her rights, if she is to sue for partition and recover a share. But the question has 
been raised whether the right of the widow to maintenance still subsist after her 
being given a right to partition and to recover her husband’s interest in the joint 
family property. It is stated in Mayne’s Hindu Law, r1th edition, at page 711°: 

“ The rights to maintenance of the widows mentioned in the Act are not expressly abolished ; 
but it is obvious that as the Act confers upon the widow rights of succe$sion in respect ofall the hus- 


band’s property, the right of maintenance allowed to her under ordinary Hindu Law would no 
longer bé, available ; for Hindu Law allows them maintenance only ‘because of their exclusion from 


29 - 


inheritance and from a share on partition’. 


The widows’ general right to be maintained out of the joint family estate has 
not been taken away by the Act, since there is no reference to it. In the view of the 
framers of the Act, as indicated in the preamble, the Act was “ to give better rights 
to women in respect of property.” They have been given a right to partition and 
to claim a share and there is nothing in the Act expressly taking away their right 
to maintenance and it does not appear to us that even by implication it could be 
suggested that the right to partition was in substitution of any other right including 
the right to be maintained out of the joint family estate. Courts were obliged to 
arrive at this conclusion, namely, that it would still be open to tte widows to claim 
maintenance apart from partition by reason of the fact that the Act, as originally 
passed before the amendment of 1947, did not give a right to the widow to claim 
a share in agricultural lands. - , 

In Saroginidevi v. Subrahmanyam’, where a widow claimed maintenance in ` 
addition to a share in the non-agricultural properties, the question arose as to her 
right to claim maintenance in addition to a share in the non-agricultural properties 
‘and Patanjali Sastri, J. (ashe then was), in delivering the judgment of the Bench, 
observed at page 69 : 





r (1944) 1 M.LJ 961: (1944) 7F.L.J. 146: LLR. (1945) Mad. 61. 


466 ? “THE MADRAS LAW JOURNAL REPORTS. [1953 


4 

‘ The question accordingly arises whether, notwithstanding the right to a share in the 
non-agricultural properties of the family allowed to her under the Hindu Women’s Rights to Property 
Act, 1937, the widow of a deceased coparcener is still entitled to any right of maintanance as under 
the ordinary Hindu’Law. It seems to us that this question must be answered in the affirmative. It 
may well be that, if the Act conferred upon the widow a right of succession in respect of all her hus- 
band’s property, the right of maintenance allowed to her under the ordinary Hindu law as com- 
ensation for her exclusion from inheritance would no longer be available, although nothing is said 
in the Act about rights of maintenance. But that is not the position according to the decision of the 
Federal Court already referred to.* The widow still stands excluded from succession to agri- 
cultural land in the absence of provincial legislation on parallel lines in respect of such land. 
It cannot, therefore, be said that the reason of the right has ceased to exist and the right is gone. 
It would be strange and anomalous if, as a result of an enactment designed to give ‘ better rights’ 
to the widow, she were to be placed in a worse position by being deprived of her pre-existing 
right of maintenance, with consequences which may well prove disastrous where the bulk of her 

husband’s joint or separate property consists of agricultural land.” 

By reason of the amendment of 1947 whereby the widow had become entitled 
to claim a share in all thé properties of the joint family including agricultural lands 
could it now be contended that a suit for maintenance by the widow after this 
enactment would not be maintainable? It may be argued, however, that the 
reason. for the right has ceased to exist. But in view of rather disastrous consequences 
that might result in confining her right to a partition in the circumstances arising 
out of the alienation of the joint family properties involving deprivation of the widow 
of her just share in the properties and her inability to question an alienation made 
by the manager or coparcener during the life'of the husband, it could not reasonably 
be held that the right to maintenance no longer subsists. There is nothing in the 
Act to deprive the widow of her right to make her choice as to whether she would ` 
have a decree for maintenance or a decree for partition. That would depend upon 
the view the widow would take of the benefit she would realise by adopting one 
course or the other. We find it difficult to agree with the view taken by the learned 
commentator of Mayne’s Hindu Law, 11th edition, at page 711, that the right of 
maintenance allowed to.her under ordinary Hindu Law would no longer be avail- 
able. It does not appear to be obvious though the reason behind the enactment 
is to place the Hindu women in a better position than they were. But, when it is 
‘shown that, by reason of her being confined to a particular -course of action, she 
would not be in a better position than what.she was before the Act, it will be in- 
equitable and will cause hardship to her to take away the general right which she 
has under Hindu Law to claim maintenance, unless we are forced to such conclusion 
by any express language in the Act taking away her right to maintenance. Rights 
conferred under. law cannot be deemed to be taken away inpliedly by any subse- 
-quent enactment, unless there are express words in the Act to Justify the conclusion. 
As maintenance generally under Hindu Law is allowed only because of the persons 
claiming maintenance being excluded from inheritance and from a share on 
partition, it can reasonably be urged that once that share is conceded under legis- 
lation, the right to maintenance is taken away. But there is nothing in the Act 
which could be construed to yield to such a result. The use of the words “ to give 
better rights to women ” in the preamble may be relied upon to show that the 
right of maintenance was a lesser right the better right being a share and a right to 
partition such share must be deemed to be in lieu of maintenance. However, 
in view of the difficulties and hardship which result -in the application of the Act, 
we are not prepared to deprive the widow of a right which she possesses under the 
general Hindu Law. There being no provision expressly taking away her right to 
maintenance such a right to maintenance is not abolished and will still be available 
and the option would rest with her to claim maintenance or a share, but not both. 


In the result, the appeal is dismissed with costs. 


Mack, F.—I have had the advantage of perusing my learned brother’s judgment 
and merely wish to add a few words in further support of our view that Act XVIII 
‘of 1937 does not take away the old Hindu Law right of maintenance a widow had 
against her husband’s joint family. There are observations at page 711 of the 11th ` 
edition of Mayne on Hindu Law and Usage edited by Sri N. Chandrasekhara 
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Ayyar, which suggest a` contrary view on the ground that Hindu Law allowed 
widows maintenance only because of their exclusion from Inheritance and from a 
share on partition. At the time of this commentary, a widow was still excluded 
from succession to agricultural land and it was observed that, therefore, a widow 
was entitled to maintenance notwithstanding her right under the Act to a share in 
the non-agricultural part of the family estate. The Act has since, by Madras Act 
XXVI of 1947, been extended in favour of widows so as to include agricultural 
land. We are, with respect to the learned commentator, unable to accept the’ view, 
‘which would appear to follow, that this legislation has extinguished the widow’s 
right to sue for maintenance.‘ The adoption of such a view would’ mean that a 
Hindu widow would have no option at all but to sue for partition under these Acts. 
Many a widow may not desire to pursue this remedy, which will not only have the 
disastrous effect, of plunging the joint family into the travail of a partition suit, 
but may also entail trouble, botheration and responsibility for herself in adminis- 
tering the share partitioned and allotted to her, which she can only enjoy for her 
life and which she is expected to preserve for her husband’s reversioners. , Widows 
may if they are legally well, advised prefer a fixation of reasonable maintenance 
which will free them from afl such troublesome responsibility. We do not think 
that Act XVIII of 1937 as amended by Act XXVI of 1947, both of which were 
animated by liberal and generous motives . towards widows, had any intention 
of compelling them to sue for partition though they may desire only to have rea- 
sonable maintenance. It may in many cases be in the interests of both the husbands’ 
undivided estate and the widow herself that she should be paid a reasonable and 
equitable maintenance, roughly equivalent to her husband’s share in the joint family 
income for her life, than that the joint family agricultural holding should be carved 
up and fragmented. Fragmentation consequent on joint family partitions without 
any economic safeguards of even minimum economic agricultural holdings has had 
disastrous éffects on agrarian and rural economy. In my view, these Acts were 
intended to’ enlarge a widow’s rights and not to detract from or restrict her pre- 
existing rights under Hindu Law. The result is that, her right to sue only for 
maintenance if she so prefers without having recourse to the remedy of partition 
under Act XVIII of 1937 is preserved intact. The Act, in my opinion, never 
intended to drive all widows aggrieved on the question of maintenance provision 
in an undivided joint family,compulsorily to partition suits cutting up and splitting 
up agricultural holdings as their only legal remedy. This legislation does not 
put the widow into the position of a coparcener, but gives her a statutory right to a., 
partition if she so desires to exercise it, without any interference to her alternative 
right to maintenance under Hindu Law. 


R.M. —— Appeal dismissed. 


IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Mack. 


Khata Chinna Eswara Reddi and others f .. Appellants* 
ve j : 
Kukkala Reddigari Venkatachalama Reddi . j ; .. Respondent.’ 


Limitation Act (IX of 1908), Article g1—Suit for recovery of possession of .immoveable property—Alle~ 
gation’ in plaint that sale deed is void-—Document need not be set aside—Article 91 is not applicable. 


If a plaint alleges that a sale deed has been.taken by fraud or for no consideration and is void 
under the Contract Act, in such a case the registered instrument of sale need not be set aside before a 
plaintiff seeks to recover possession ignoring a document which he alleges is void. The case 
would be different in the case of a voidable document such as one induced by undue influence which 
would have to be necessarily set aside before recovering possession and it is only in such a case that 
Article 91 of the Limitation Act applies. : 


Someshwar Dutt v. Tribuwan Dutt, (1934) 67 M.L.J. 7: L.R. 61 LA. 224 : LL.R. g Luck, 178 
(P.C.) and Janki Kunwar v. Ajit Singh, (1887) L.R. 14 I.A. 148: LL.R. 15 Cal. 58 (P.C.), referred to. 


Sundaram v. Sithammal, (1892) 3 M.L.J. 144 : I.L.R. 16 Mad. 311, followed. . 
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_ Appeal against the Order of the District Court of Kurnool, dated the 27th 
day of November, 1950, and made in A. S. No. 41 of 1950 (O. S. No. 13 of 1948, 
on the file of the Civil and Sessions Judge, Banganapallee). 
' K. Krishnamurthi for Appellants. ' : 

~G. Gopalaswamy for Respondent. : 

The Court delivered the following Sia 


Jupcment.—This is an appeal by the defendants against the order of the 
learned District Judge remanding for fresh disposal a suit dismissed by the Civil 
and Sessions Judge of Banganapallee as being barred by limitation under Article g1 
of the Limitation Act. The plaintiff sued to recover possession of a house and 
some lands which he had himself conveyed by registered sale deed dated 2gth 
February, 1936, in the name of the 1st defendant who was a minor son of his maternal 
uncle Bali Reddy, the 3rd defendant. The plaint alleged that this sale deed was a 
sham, nominal and fraudulent docurhent, which was néver intended to pass title. 

‘The averments in the plaint contained an admission that the defendants entered 
into possession of the house and lands, that criminal litigation resulted and that 
in the result defendants have been in possession at any rate since 1938. In para- 
graph 6.of the plaint the plaintiff explains his delay in suing as being due to the 
defendants saying that they would compromise the matter on failing to do so. 
The trial Court relied on the Privy Council decision in Janki Kunwar v. Ajit Singh. 
‘This decision has been differentiated by Muttuswami Ayyar, J., in Sundaram v. 
‘Sithammal®, which supports the view taken by the learned District Judge, which 
was substantially to the effect that if the plaint alleges that a sale deed has been 
taken by fraud or for no consideration and is void under ‘the Contract Act in such 
a casé the registered instrument of sale need not be set aside before a plaintiff seeks 
to recover possession, ignoring a document which he alleges is void. The case 
would be different in the casé of a voidable document such as one induced by undue 
influence, which would be voidable under section 19-A of the Contract Act, and 
which it would be necessary to set aside before recovering possession. The effect 
of the case-law appears to be that it is only in the latter type of case that Article 91 
of the Limitation Act can be applied and that a suit to recover possession with a 
-prayer for setting aside the sale deed should be instituted within three yéars pres- 
cribed by Article gr, that is: . i 

‘when the facts entitling the plaintiff to have the instrument cancelled or set aside become 
known to him.” ' 

Learned counsel for the appellants has relied on the Privy Council decision ` 
in`Someshwar Dutt v. Tribhuvan Dutt3. That was a case where it was held that 
assuming that a substantive case of imdue influence had been properly disclosed 
in the pleadings and established in the evidence the deed of gift, which was the 
subject-matter of that litigation, would in that event have been Voidable only, 
and the suit would have been hopelessly barred under Article 91 of the Indian 
Limitation Act. It is true that in that suit according to the plaint pleadings the 
deed of gift was a nullity but the pleadings in the plaint appear to have been sub- 
stantially construed. I am not prepared to hold that the learned District Judge 
took an incorrect view of this plaint when he held that Article 91 was not applicable 
to it, in view of the averment that the sale deed was wholly void. Such plaints of 

“course expose themselves to the strong criticism of making allegations that sale 
„deeds are void in order to circumvent the law of limitation. But plaintiffs 
who do so take upon themselves a far heavier onus in framing plaints in this manner 
with every likelihood of failure with costs in the event of their being unable to sub- 
.stantiate their plea. ‘ 
The appeal is dismissed. But I would like to express my disapproval of the 
delay in the filing of the suit by directing the parties to bear their own costs on 
‘this: appeal irrespective of the result of the suit. k, , 
ise ; 
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The learned Civil Judge of Banganapallee did: not find on the other issues 
observing that it was not the practice in the Banganapallee Court to do so, when 
æ suit was dismissed, on a preliminary point such as limitation. He is reminded 
of the fact that this practice is.strongly opposed to the repeated observations made 
by this Court as regards the necessity for the trial Judge to find on all the issues 
so far as practicable. Had he done so, this’ suit of 1948 would have received a 
final “disposal long ago. : a4. 

V.P.S. ee Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_* PRESENT :—MR. JUSTICE SATYANARAYANA Rao AND MR. JusTick RAJAGOPALAN. 


‘The Commissioner of Income-tax, Madras .. Applicant* 
v. 
M. S. Vellingiri Gounder and Brothers, Coimbatore .. Respondents. 
Income-tax Act (XI of 1922), sections 30, 35 and 66 (1)—-Order of Income-tax Officer under section 35— 
«Appeal to Appellate Assistant Commissioner incompetent—No appeal to Tribunal, 


No appeal lies against an order made.under section 35 of the Act to the Appellate Assistant Com- 
missioner as it would not fall within the purview of section 30 of the Act and further there will be no 
appeal against the order of the Appellate Assistant Commissioner to the Tribunal. A reference by 
the Tribunal under section 66 (1) as to whether an appeal lies to the Assistant Commissioner against 
an order of the Income-tax Officer under section 35 of the Act is therefore incompetent. 


_  Commissioner-of Income-tax, Madras v. Arunachalam Chettiar, (1953) S.C.R. 463 : (1953) S.C.J. 123 : 
(1953) 1 M.L.J. 443 (S.C.), followed. . f 

_ Case referred to the High Court by the Income-tax Tribunal, Bombay, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section g2 of the Income-tax (Amendment) Act (Act VII of 1939) in R. A. No. 
56 of 1948-49, Madras (I. T. A. No. 304 of 1947-48). 


C. S. Rama Rao Sahib for Applicant. 
S. Swaminathan and K. V. Narayanaswami for Respondents. 
. The Judgment of the Court was delivered by 


Satyanarayana Rao, J.——Uħder section 66 (1) of the Indian Income-tax Act 
the Appellate Tribunal referred to this Court for decision the following 
` questions :— : 
,. “Whether on the facts and in the circumstances of the case an appeal Jay to the Appellate 
‘Assistant. Commissioner against the order of the Income-tax Officer made under section 35.” 
:. The facts as they appear from the statement of the case were :— 


- The assessees were the managing agents of certain mills at Coimbatore. In 
respect of the assessment year 1944-45, they were assessed to tax as a registered 
firm. In making this assessment the Income-tax Officer did not deduct from the 
amount of excess profits tax payable by the firm the proportionate excess profits 
‘tax payble on the commission paid to one Nanjappa which commission the firm 
was entitled to claim under section 12-A ofthe Act. After the order of assessment, 
the Income-tax Officer thought that he failed to deduct proportionate excess profits 
tax attributable to commission paid to Nanjappa and that it was a mistake apparent 
on the face of the record and therefore purported to exercise jurisdiction under 
-  séction 35 of the Act to rectify the mistake. Due notice of this was given to the 
asséssees as required by the section. After deducting proportionate excess profits 
tax attributable to the commission payable to Nanjappa the income liable to tax 
was increased from Rs. 61,243 to Rs. 78,979. The assessable income was, 
therefore, enhanced. There was an appeal against this order by the assessees 
to` the Appellate Assistant Commissioner and the Appellate Assistant Commis- 
sioner passed an order dated 22nd/February, 1947, dismissing the appeal as incom- ` 
petent. ‘There was an appeal against that order by the assessees to the Income- 
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tax’ Appellate Tribunal, Madras. On the 11th of March, 1948, the Appellate 
Tribunal by an order held that the appeal to the Appellate Assistant Commissionér- 
was competent and that the order under section 35 must be read along with the. 
original order under section 23 (3). In the result the Tribunal remanded the 
appeal back to the Appellate Assistant Commissioner for disposal on merits. Against 
_the order of the Tribunal the Commissioner of Income-tax obtained a reference to: 
this Court on the question stated above under section 66 (1) of the Act. ° 


When this reference came before this Court on an earlier occasion the matter 
was adjourned till the appeal was disposed of by the Appellate Assistant Com- 
missioner. The Appellate Assistant Commissioner again expressed the opinion. 
that the order made by the Income-tax Officer was within the purview of'section 35 

‘of the Act but the order was not justified on merits. This reference was also kept 
pending as an appeal against a decision of this Court in.a similar matter was 
pending decision before the Supreme Court. It has been now finally settled by the 
Supreme Court in The Commissioner of Income-tax, Madras v. Arunachalam Cheitiar’,, 
that if the order of the Appellate Tribunal was not one within section 33 (4) of the 
Act a reference: under section 66‘(1) was incompetent. From a perusal of the 
‘decision of the Supreme Court it is clear that ne appeal lies against an order made 
under section 35 of the Act to the Appellate Assjstant Commissioner as it would 
not fall within the purview of section 30 of the Act, and further there will be' no. 
appeal against the ordef of the Appellate Assistant Commissioner to the Tribunal. 
In view of the decision of the Supreme Court we think that the reference under 
section 66 (1) of the Act was incompetent and therefore we must refuse to answer 
the -reference. , The application is dismissed. No costs. 


V.PS. ` . — i Application dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JUSTICE VENKATARAMA AYYAR. 


` The District Board, Salem, by its Prssident’ .. Petitioner® 
v. 
S. K. Hanumantha Rao and another : .. Respondents. 


Madras District Boards Act (XIV of 1920),} section 60-—Vesting of street in District Board—If carries- 
with it ownership of trees standing thereon—Cutting the trees and carrying away-the logs—Action by Board for 
trespass or conversion—Maintainability—Desirability of amendment of section 60. 


The vesting of a street in the District Board under the Madras District Boards Act does not carry 
with it ownership of the trecs standing thereon though the Board may have large powers of control. 
over it. The word “land ” in section 60 of the Madras District Boards Act is used as denoting only `’ 
what in reality is a portion of the street as such and that such portion of the street vests in the District 
Board only in the same way as the road way or via trita. A tree in existence before a highway vested. 
in the District Board standing on the public street, did not vest in the District Board. 


Where defendants who had no title have cut such a tree notwithstanding that the title to the 
tree vested in the Government and no action could be maintained by the District Board on the footing: 
of ownership, the District Board can recover on the basis of conversion for the removal of the logs- 
if the Board had possession thereof after they were cut. : 


An action in trespass would lie if there is an invasion of the right of ownership; in such an action 
the plaintiff must ‘succeed on the footing of ownership, and not on the weakness of his adversary.. 
An action in Conversion would lie if there is invasion of the right of possession and in such an action 
the plaintiff is entitled to succeed against all persons excepting the true owner. It is no defence to 
the action that the plaintiff had no title to the property because possession is title as against all persons 
excepting the true owner and the plea of jus tertii which is open in an action based on title such as. 
trespass is no defence to an action based on possession such as conversion. A 


Case-law discussed. 


It is desirable that section 60 of the Madras District Boards Act and section 61 of the District 
Municipalities Act should be amended on the lines of section 203 of the Madras City Municipal: 
Act so as to vest trees not held in private ownership in the local authority. 





e fT Before its amendment by Madras Act (X of 1950) it was the “ Local Boards Act.” 
1. (1953) 1 M.L.J. 443: (1953) S.C.J. 123: 1953 S.C.R. 463 (S.C.). 
*C. R. P. No. 108: of 1950. 17th December, 1952. 


IT] : SALEM DT. BD. V. HANUMANTHA RAO (Venkatarama Ayyar, F.). 4]! 


Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the District Munsiff’s Court, Sankari at Salem 
.dated gth January, 1950, in S. C. No. 549 of 1948. 


S. Ramachandra Aiyar for Petitioner. 
Messrs. D. Ramaswami Ayyangar and P. R. Varadarajan for Respondents 
The Court delivered the following 


_JupGMEnt.—-This revision arises out of a suit instituted by the District Board, 
Salem, for recovery of a sum of Rs. 135 being the value of a tamarind tree cut and 
carried away by the defendants. The claim made in the plaint was that the tree 
in question stood on a public street which had vested in the District Board and it, 
therefore, belonged to them. Defendants 1 and 3 pleaded that the tree stood on their 
patta lands and that it belonged.to them ; that even if it stood on the public street 
the Government and not the District Board was the owner thereof and that, therefore, 
the plaintiff had no right of action. The learned District Munsiff held that the 
tree gtood not on the patta lands of defendants 1 and 3 but on a public street which 
had vested in the District Board. He also held that the tree was an ancient one 
and was in existence before the highway vested in the District Board, that there 
was no proof as to who planted it, that it must, therefore, be taken to be of spontaneous 
growth and that the vesting of the highway i in the District Board in 1930 had not, 
the effect of vesting the tree in the Board and that, therefore, the Government 
and not the Board was the owner thereof. The District Munsiff further held that 
while on the one hand the defendants had failed to establish title to the tree by 
adverse possession the plaintiff had also failed to establish actual possession thereof. 
In the result he dismissed the suit. Against this decision the District Board prefers. 
the present revision and contends that the finding of the lower Court both on the 
question of title and of possession is erroneous. 


On the question of title Mr. S. Ramachandra Aiyar, the cimdi Advocate 
for the petitioner, argued that on a true construction of the relevant provisions of 
the Madras District Boards Act, (Act XIV of 1920) * what vested in the District Board 
was not merely the public road but also the trees standing thereon. Section 60 
provides that all public roads in any district’ shall vest in the District Board and 
section 3, sub-clause (18), defines a public réad as including : 

“ Lands whether covered or not by any pavement, verandah or other structure which lies on 
either side of the roadway upto the boundaries of the adjacent property, whether that property is 
private property or property belonging to Government.” 

The argument for the petitioner is that “land” will include all trees growing 
thereon and that, . therefore, when the land vests in the Board the trees standing ` 
thereon also must vest in them. It is also urged that the provisions of the statute 
recognise that the Board may have title to the trees other than those planted by 
them and reliance i is placed on section 112 (1) (ii) wherein the Board is authorised 
to spend funds for “the preservation of trees planted by or belonging to the Local 
Board;”’ section 163-A (2) which enacts a prohibition against any person felling, 
removing, destroying or damaging “any tree vesting in or belonging to a Local 
Board,” and section 202 (5) which confers on the District Board power to make 
by-laws € ‘for the protection of avenues and trees planted by or belonging to Local 
Boards and: of grass and other appurtenances of public roads.” 


Whatever one might think of it if the matter was res integra, it is so far concluded 
by authority that it could no longer be said to be open to argument. The-question 
has been considered in England in a number of cases arising under section 149 of 
the Public Health Act: In Coverdale v. Charlton1, the point for decision was whether 
the local authority was entitled to lease a right of pasturage over grass growing 
on public streets. The larger coutention in support of the right to lease was that 
the vesting of the street carried with it full ownership of the land. In rejecting 
this contention, Bramwell, L.J., observed : 

+ Before it was Smed by Madras Act x of 1950 it was the “ Madras Local Boards Act.” 
I. (1848) 4 Q.B.D. 104. 
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t . The word * vest’ may have two meanings; it may mean that a man acquires the property 
usque ad coelum and to the centre of the earth but I do not think that to be its meaning here... . 
The Legislature might have used the expression ‘ transferred or conveyed,’ but they have used the 
word ‘vest? The meaning I should like to put upon it is, that the street vests in the Local Board - 
qua street ; not that any soil or any right to the soil or surface vest but ‘that it vests gua street; .. . . 
The meaning I put upon the word ‘ vest’ is, the space and the strect itself, so far as it is ordinarily 
used in the way that strects are used, shall vest in the Local Board.” 

After referring to the provision that any person who causes injury to the treé shall 
pay compensation to the local authority, which corresponds to section 163-A of 
the District Boards Act the learned Judge observes : 


“ Does that mean that the Local Board have a property in the tree and in the soil? I doubt 
very much whether that ought to be the construction put ypon the enactment, but if it is, it goes a 
Jong way to show that the Local Board had such a property as they claim in this herbage. Even 
if it does not, if it will not apply to the tree which although surrounded by the street could be said 
in one sense to be no part of it, for the public had no right to pass over where the tree stood ; and if 
- it does not apply to a tree now in existence, but only to the trees the Local Board may plant or become 

otherwise entitled to, why even then it would show that they must have some property in the soil 
and its produce ; that would assist the contention in favour of the plaintiff.” 
In the result it was held that the vesting of the street carried with it the right to grass 
and herb growing thereon. In Municipal Council of Sydney v. Young, the question 
„arose for determination as to whether a Municipal Council was entitled to com- 
pensation when a portion of the street which had vested in it was diverted by the 
‘Government for construction of a tramway. It was held that the vesting of the 
street in the Municipal Council did not vest proprietary rights therein so as to 
entitle it to compensation. On the same principle it was held that a local autho- 
rity had no right to an injunction to restrain a telephone company from erecting 
wires at a great height over the streets ; vide Wandsworth Board of Works v. United 
Telephone Co.*, and that it had no authority to excavate the soil and erect a lavatory 
below the surface of a street which had vested in them, Vide Mayor of Turn- 
Bridge Wells v. Baird’. In Stillwell v. New Windsor Corporation’, the question arése 
with reference to certain trees standing on public streets which had vested in the 
défendants. The defendants having notified that they awere dangerous, removed 
some of them. Mrs. Stillwell sued for an injunction restraining the defendants 
from removing the trees and for other reliefs. She stated that the trees were in 
existence even before the streét vested in the defendants which was in 1920, that 
the vesting of the street did not vest the trees also in them and that they belonged 
to her. The claim was dismissed on the ground that the defendants were enti- 
tléd, in exercise of their right to control the public street, to remove the trees which 
were dangerous and obstruction to the traffic, even if they did not belong to them. 
In this view it became unnecessary to decide, to whom the timber would belong 
when the trees were removed. But Clauson, J., was inclined to hold that the owner- 
ship in the trees vested in the defendants. He observed : 


* In coming to this conclusion I have to face this that in the case of Coverdale v. Charlton’, Bram- 
well, L.J. in a judgment which has often been referred to, expressed some doubt whether the effect 
of this section was to vest the property in the trees in the highway authority. It was not necessary for 
the purposes of that case to decide this point, but that case did determine this, as I read it, that there 
was a right of property, of some kind at all events, vested in the highway authority in the herbage 
growing in the soil of the highway ; and I have some difficulty in seeing why there should-not be a 
similar right of property, however far it extends in the other vegetable growth in the soil of the high- 
way which is constituted by the trees in the case with which I have to deal.” 


These observations lend some support to the contention of the petitioner that 
when a street vests in a public authority the trees growing thereon and standing 
thereon at the time of vesting also vest in them. The position is thus stated in 
Halsbury’s “ Laws of England,” (2nd Edn.), Volume 16, page 249, paragraph 300: 
: . “ The effect of these provisions is not to transfer the freehold in the authority, even where it had 
orginally been vested in turnpike trustees but merely to vest in the authority, the property in the 
surface of the strect or road, and in so much of the actual soil below and air above as may reasonably 
be required for its control, protection and maintenance as a highway for the use of the public ; and 
tò this extent the former owner is divested of his property. Thus the herbage vests in the authority, 





` 
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and it.may let the right of pasturage but whether trees growing upon the highway similarly vest in it is per- 
_ haps doubtful.” 


The view that the vesting of a street in a local authority does not operate to 
vest in that body the full ownership over the soil was adopted by a Bench of this 
Court in the decision in Sundaram Ayyar v. The Municipal Council ef Madura and the 
Secretary of State for India in Council+, The following observations of Bhashyam 
Ayyangar, J., may be quoted : i 

_ * The conclusion to be drawn from the English case-law is that what is vested in urban autho- 
rities under statutes similar to the District Municipalities Act, is not the land over which the street 
is formed but the street gua street and that the property in the street thus vested in a Municipal Cuuncil 


is not general property or a species of property known to the Common Law but a special property 
created by statute, and vested in a corporate body for public purposes.” 


Benson, J., observed : - 


; * The whole current of authority both in England and in India shows that such vesting does not 
transfer to the Municipal authority the rights of the owner, in thesite or soil over which the street 
exists. It does not own the soil from the centre,of the earth usque ad coelum but it has the exclusive 
right to manage and control the surface of the soil and so much of the soil below and of the space above 
the surface as is necessary to enable it to adequately maintain the streets as a street : Coverdale v. 
Charlton®, and it has also a certain property in the soil of the street which would enable it as owner 
to bring a possessory action against trespassers Rolls v. Vestry of St. George’, per James, L.J.,at page 
795, so that the complete vindication of the rights of the public should be preserved by the local 
authority Mayor of Turnbridge Wells v. Baird*.” 


“ This decision was followed in Sree Rajah Fagannadharaju Garu v. The Taluk Board, 
Rajahmundry®, in which the point for decision was whether the Taluk Board of 
Rajahmundry was entitled to sell or lease the usufruct of the trees growing on 
“ punthas”’ or village tracks, in the villages of Bellampudi and Pedapudi. These 
villages were situated in a zamindari and the zamindar claimed that as the owner 
of the village he was entitled to the trees and their usufruct and not the Local Board. 
There was no proof as to who planted the trees ; and it was accordingly taken, 
as in the present case, that they were of spontaneous growth. On a consideration 
of the very provisions of the Madras Local Boards Act on which the petitioner 
now relies and of the authorities, English and Indian, Curgenven and King, JJ., 
held that the trees did: not vest in the Board. The question came up again for 
consideration in the decision reported in Maharajah of Pithapuram v. The Ghairman, 
Municipal Council, Cocanada*,, There also the dispute related to the ownership of 
. trees in a “puntha” situated in Suryarowpetta within Pithapuram zamindari. 
That had vested in the Taluk Board of Cocanada to whose rights the Municipal 
Council, Cocanada, succeeded. The point in controversy was whether the trees 
belonged to the Maharajah of Pithapuram or to the Municipal Council, Cocanada. 
After referring to a passage from Roll’s Abridgment that the 

i “ freehold and all profits belong to the owner of the soil; so do al the trees upon it and mines 
under it” 
which was cited with approval by Lord Mansfield and quoted in the speech of Lord 
Atkinson in City of London Land Tax Cammissioner v. Central London Railways’, Varada- 
chariar, J., observed : . 

“ There can thus be no doubt that whether the ‘ puntha ° was in existence prior to the Permanent 

Settlement or came into existence after the Permanent Settlement, the Zamindar as owner of the 


adjoining land, will also be the owner of the soil of the ‘ puntha ’ and of trees growing upon it, subject 
to the right of the public to use it as a highway.” 


The learned Judge then discussed the position with reference to the provisions 
of the Local Boards Act and the Municipalities Act and observed : 
“ As regards trees on the highway, the rights of parties may differ according as they have been 


planted by the local authority or not. Whether ordinarily the local authority will have a right to 
plant trees on a highway or not, there can be no doubt that under the Local Board Act it is authorised. 





“x, (igor) 12 M.L.J.37: LL.R.25 Mad. 4. 1896 A.C. 434. 
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to plant trees (See section 95 of the Local Boards Act, 1884, and section 112 of the Act of 1920). And 
it may be a legitimate inference, that trees so planted belong to the local authority. It may also be 
that the owner of the soil may not be entitled to plant trees on the highway so as to obstruct the 
user thereof by the public or even without the previous permission of the Local Board if the statute 
provides—-Vide section 163 (a) inserted in the Local Boards Act by Act XI of 1 930. But where trees- 
spontaneously grow on the highway, the balance of authority is in favour of the view at they belong 
to the owner of the soil and not to the local authority.” 


And he concluded : i q ` 


“ There is nothing in the Local Boards Act to suggest that the beneficial enjoyment of trees. 
spontaneously growing on the sides of a highway was intended to belong to the local authority or to- 
exclude the general principle that they belong to the owner of the adjacent lands.” 


These authorities which are binding upon me establish that the vesting of 2 a 
street in a District Board under the Madras District Boards Act does not carry’ 
` with it ownership of the trees standing thereon though the Board may have large 
powers of control over it. 


Nor is there any force in the contention that under section 60 of the Act it is. 
not merely the roadway portion but the lands adjacent thereto that vest in the local 
authorities and that the land includes trees standing thereon. The answer to this. 
contention is to be found in the following observations of Bhashyam Ayyangar, J. 
in Sundaram Ayyar v. The Municipal Council of Madura and t Secretary of State for 
India in Council.+ 


“I am aware that i in the definition of ‘street’ the word “land ” is used in connection with 
„appurtenances to the street lying on either side of the roadway. ' It is evident that the word “ land?” 
“is used as denoting only what in reality is a portion of the street as such and that such, portion of the — 

street vests in the Municipality only in the same way as the roadway or via trita.” 


Mr. D. Ramaswami Ayyangar, the learned Advocate for the rerpondent, referred. 
by way of contrast to section 203 of-the Madras City Municipal Act (Act IV of 
1919) which expressly provides that 


“all trees not being private property growing on public streets or by the side thereof, shall 
vest in the Corporation,” 


and commented on the ‘absence of a similar provision in section 60 of the District 

Boards Act or in section 61 of the Madras District Municipalities Act, Act V of 
1920. It is difficult to say that the difference in the language of the vesting section 

in the District Boards Act and the District Municipalities Act on the one hand and 

the City Municipal Act on the other is purely accidental though the reason for such 

differentiation is not apparent. Following the decisions in Sree Rajah Jagannatha: 
Raju Garu v. The Taluk Board, Rajahmundry? and Maharaja of Pithapiram v. The Ghair- 

man, Municipal Council, Cocanada® I must hold that the tree in auesion did not 

vest in the District Board. 


It was next ar gued-on behalf of the petitioner that even if the title to the tree: 
was with the Government, the plaintiff had possession of the same and, therefore- 
was entitled to maintain an action against the defendants who were trespassers: . 
But the finding of the lower Gourt is that neither party has proved possession of the- 
tree. That is a finding of fact which is binding ón me in revision. It was argued 
for the petitioner that when once possession by the defendants was found against, 
it ought to be presumed that the plaintiff in whom the street had vested had posses- 
sion of the tree standing thereon. But the District Munsif points out that the tree 

‘in question bears no number and there is no proof that its usufruct had been leased. 
I am unable to say that the finding of the lower Court is vitiated by any error of 
law. I must, therefore, hold that the tree was not in the ponepon of the plaintiff” 
at the time it was cut by the defendants. 


If the grant of relief to the plaintiff depended only on proof, by them of title- 
to or possession of the tree then on the finding given above the suit must fail. . But 
there is another ground which though not distinctly raised either in the pleadings- 





i. (1gor) 12 M.L.J. 37: LL.R. 25 Mad. 2. (1935) 69 M.L.J. 269. 
635. i 3- (1936) 71 M.L.J. 749. 
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or in the arguments is clearly involved in the contentions which were put forward. 
and that is that the plaintiff can recover on the basis of conversion for the removal 
of the logs if they had possession thereof after they were cut, notwithstanding that 
the title to the tree vested in the Government and. no action could be maintained 
on the footing of ownership. An action in trespass would lie if there is an invasion 
of the right of ownership ; in such an action the plaintiff must succeed on the 
strength of his title and not on the weaknesses of that of his adversary. An action 
in conversion would lie if there is invasion of the right of possession and in such.an 
action the plaintiff is entitled to succeed against all persons excepting the true 


‘owner. It is no defence to that action that the plaintiff had no title to the property 


because possession is title as against all persons excepting the true owner and the 
plea of jus tertti which is open in an action based upon title such as trespass is no 
‘defence to an action based on possession such as conversion. In Glenwood Lumber 
Co, v. Phillips, the facts were that on 2oth of January, 1899, the Government granted 
a lease and a licence to the respondent to cut down trees in a specified area. Before 
the date the appellants had applied for a similar licence for that area and had cut 
down trees in the belief that it would be granted to them. The trees so cut were 
lying on the ground within the area compriséd in the lease and were actually removed 
after 23rd January, 1899. By that date the respondent had obtained the lease 
and the licence, and was in possession of the lands. In an action by him for damages 
for conversion the appellants pleaded that as the trees had been cut prior to 20th 
January, 1899, on which date only the lease had been granted to the respondent, 
the latter had no title to the logs and that accordingly he had no right to maintain 
the action. In rejecting this contention Lord Davey observed : 

“ The action was in substance for trespaasing on the respondent’s lands and for detinue of the 
logs removed from his lands after 20th January, 1899... . It was then said that at any rate the 
logs were, as between the respondent and the Crown, the property of the Crown. The answer 
to this argument is that the appellants were wrong-doers in every step of their proceedings. There 
is not a hint in either the pleadings or the evidence of any title in the appellants to cut the trees. . 
.-... The appellants were wrongdoers in entering on the lands of the respondent for the purpose 
of removing the logs, and also in removing the logs, which were certainly not their property. The 
respondent, on the other hand, was, in their Lordships’ opinion lessee and occupier of the lands, 
and, as such, had lawful possession of the logs which were on the land. It is a well-established principle in 
English law that possession is good against a wrong-doer, and the latter cannot set up a jus tertii unless 
he claims under it. This question has „been exhaustively discussed by the present Master of the 
Rolls in the recent case of The Winkfied?. In Jeffries v. Great Western Railway Co.3, Lord Campbell 
is reported to have said: “I am of opinion that the law is that a person possessed of goods as his 
property has a good title as against every stranger, and that one who takes them from him having no 
title in himself is a wrong-doer, and cannot defend himself by showing that there was title in some 
third person, for against a wrong-doer possession is title.” The Master of the Rolls, after quoting this 
passage, continues ‘‘ Therefore, it is not open to the defendant, being a wrong-doer, to inquire into 
the nature or limitation of the possessors’ right, and unless it is competent for him to do so, the ques- ' 
tion of his relation to, or liability towards, the true owner cannot come into the discussion at all, 
and therfore, as between those two partic , full damages have to be paid without any further inquiry.” 
Their Lordships do not consider it necessary to refer at any greater length to the reasoning and autho- 
rities by which the Master of the-Rolls supports the conclusion and are content to express their entire 
concurrence in it.” ' : 

These principles were reaffirmed in Eastern Construction Go., Ltd. v. National 
Trust Co., Lid. and Schmidt*. There, two contractors, Miller and Dickson acting 
on behalf of the appellants cut down timber in an area which had been leased by 
the Government to the respondents and removed the logs. The ownership of those 
trees had not vested in the lessees but continued in the Government who subse- 
‘quently consented to the appropriation of the logs by the appellants on payment 
of the usual charges. Thereafter the lessees sued for damages on the footing that 
even if they had no title to the trees they had possession of the logs after the trees 
had been felled and thrown on the Jand and that entitled them to sue in conver- 
sion. The.Privy Council while affirming such a right in the plaintiffs held that it 
was subject to the limitation that it could not be set up against the owner of the 
goods and as the Government to whom the logs belonged had consented to the 
appropriation thereof by the appellants on receipt of their dues ; the action was not 
maintainable. The following observations of Lord Atkinson may be quoted: + 
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“ No doubt in that position of things, if nothing more had occurred, they would have been en- 
titled to have recovered from Miller and Dickson, and possibly from the Construction Company 
the full value of the timber felled, as well as any special damage they might themselves have sustained. 
by reason of being deprived of the possession of the felled trees, not because they had in truth and. 
fact any proprietary right in, or title to, the property in the trees or in the ties into which they were 

manufactured, but because, to use the words of Lord Campbell in Jeffries v. Great Western Ry. Co.1 

: ‘against a ‘wrong-doer possession is title’. That is no new doctrine. It was decided in 1721 in 
die v. Delamirie*, ‘ that the finder of a jewel though he does not by such finding acquire an ab- 
solute property or ownership yet he has sucha property as will enable him to keep it against Sl but 
the rightful owner, and consequently may maintain trover.’? That principle was affirmed as appli- 
cable to a bailee by the case ef The Winkfield®. Both this case and the case of Jeffries v. Great Western 
Railway Co.,1 were approved of by Lord Davey in giving the judgment of the Judicial Committee 
of the Privy Council in Glenwood Lumber Co. v. Phillips’, and it must be now taken as conclusively 
established.” 

Thus if the logs, after they were cut, could be held to have passed into the posses- 
sion of the District Board the removal thereof by the defendants would be actionable 
at their instance. It is argued by Mr. D. Ramaswami Ayyangar that the position 
of the District Board with reference to the public street is not analogous to that of 
lessees who obtained possession of the lands in Glenwood Lumber Co. v. Phillips4, and 
that, ‘therefore, they could not be said to be legally in possession of the moveables. 
which may be found on the street. I am unable to agree. The street vests in the 
District Board ; they have exclusive control over it and they have an obligation 
to maintain it free from obstruction for user by the public. Any user by the publie 
on the road other than passing and 1¢;passing over it, would be trespass in respect 
of which the Board has a right to take action. Vide the observations of Benson, J., 
in Sundaram Iyer v. The Municipal Council of Madura and the Secretary of State for India 
in Council®, already quoted. If in fact the District Board had removed the logs. 
while they were on the street: they would be entitled to hold them as against the 
‘defendants and against all persons except the Government. It must, therefore, 
be held that the plaintiff had ae possession to maintain an action in conver- 
sion. 

It was next contended that ER was no proof that the logs had passed into the 
possession of the District Board and that, therefore, the decision in Glenwood Lumber 
Co. v. Phillipst, was not applicable. But in that case what all was found was that 
the logs were ‘stored on the land which had been, leased to the respondent. It 
would, therefore, be sufficient for the plaintiff to prove that the logs had been thrown 
on the streets after they were severed. The respondents contended that there is no: 
such evidence while the petitioner relies on the allegation in the plaint that the logs 
had been removed by the defendants and on the evidence of D.W. 1 that they were 
removed in carts. It is contended that, that shows that the logs must have been 
stored on the street before they were removed. The respondent replies that this 
aspect of the matter was not put forward at any stage of the proceedings and that 
at least defendants are entitled to an opportunity to adduce evidence on that point.. ' 
As neither side appears to have had a correct appreciation ofthe true legal position: 
I think ic is desirable to remand the case with liberty to both the parties to adduce 
evidence only on the question of possession of the logs after, they were cui and before 
they weie removed. On the question of the value of the trees cut also the finding 
of the lower Court is cryptic and I consider that the Court below should on the 
existing materials 1ecord a fresh finding thereon. The decree of the lower Court is 
accordingly set aside and the suit remanded for disposal on the two points men- 
tioned above. Costs of this revision petition will abide the result. 

Before concluding I should draw the attention of the Legislature to the unsatis- 
factory state of the law relating to trees of spontaneous growth standing on public 
streets. It would appear to be desirable that section 60 of the District Boards Act 
and section 61 of the District Municipalities Act should be amended on the lines 
of section 203 of the Madras City Municipal Act so as to vest trees not held in 


private ownership in the local paa 
K.S. Case remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chief Justice. 


Bogi Arijisah ..  Appellant* 
u. 
Kanniappa Mudaliar _.. Respondent. 


Practice—Different purchasers of same property in execution of two different mortgage decrees—First mortgagee 
not a party to the suit or second mortgage and vice versa—Right to maintain possession. 


Where theré are two purchasers of a property in-execution of two decrees on two mortgages 
one prior and the other subsequent, and where in the suit on the first mortgage. the second mortgagec 
is not made a party and in the suit on the second mortgage the first mortgagte is not made a party, 
the purchaser in the execution sale in pursuance of the first mortgage decree is entitled to maintain 
his possession as against the purchaser in execution of the decree obtained on the foot of the second 
mortgage. 

Nagendran Chettiar v. Lakshmi Ammal, (1933) 65 M.L.J. 108°: I.L.R. 56 Mad. 846 (F.B.), followed. 

Appeal against the decree of the Court of the Subordinate Judge of Chingleput 
- in A. S. No. 157 of 1948, preferred against the decree of the Court of the District 
Munsiff of Kanchipuram in O. S. No. 393 of 1946. 


A. Seshachari and A. Srinivasan for Appellant. 
M. S. Venkatarama Aiyar for Respondent. 


The ‘Court delivered the following 


Jupcmentr.—In my opinion, the Courts below were right in holding that this 
case is covered: by the principle enunciated in the Full Bench decision of this Court 
in Nagendran Chettiar v. Lakshmi Ammal?. The contest in this case is between two 
auction-purchasers in execution of two mortgage decrees. The respondent-plaintiff’s 
claim is based on a purchase in execution of a decree obtained on a morteage of 
the year 1921, whereas the appellant-defendant’s claim is based on his purchase - 
in execution of the decree which he himself obtained on a subsequent mortgage of 
1922. To the suit on the first mortgage, the second mortgagee was not made a 
party. To the suit on the second mortgage which was’ brought by an assignee 
from the original mortgagee, the person representing the purchaser in the Court- 
auction in execution of the first mortgage decree was eo nomine a party as the 4th 
defendant. Actually, the District Munsiff, who tried the suit expressly declared 
that her rights will not in any way be affected or jeopardised by the decree he was 
passitig. He evidently took the view that she was not a necessary party to the suit, 
and all that could be sold was the right, title and interest of the mortgagor as it 
existed on the date of the second mortgage, that is to shy, subject to the right$ under 
the' first mortgage. The result was that though the representative of the pur- 
chaser in execution of the first mortgage decree was a party to the suit on the second 
mortgage, in effect, the suit proceeded as if he was not. The legal position which 
follows from these facts is that here are two purchasers in execution of two decrees on 
two mortgages, one prior and the other subsequent. In the suit on the first mortgage, 
the second mortgagee is not made a party and in the suit on the second mortgage, 
the first mortgagee is not made a party. The decision of the Full Bench referred to 
above deals with an exactly similar position. It was therein held that the first 
purchaser is entitled to retain possession. The plaintiff is in the position of such a 
` purchaser and is therefore entitled to maintain his possession. He was therefore 
rightly granted a decree for a perpetual injunction restrainirg the defendant from 
obiaining delivery of possession on the basis cf his purchase at the Court sale in 
execution of the decree obtained by him on foot of the second mortgage. 


Mı. Seshachari, learned counsel for the appellant; wanted to raise another 
point to understand which it is necessary to refs. to other facts. ' But I find nothing 
in the judgment of the lower appellate Comt relating to this point as presumably 
this point was not urged before the learned Judge. This infer ence of mine is further 
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strengthened iby the fact that the memorandum of second. appeal is conspicuous in - 
not containing a single ground raising this point. I have therefore not allowed ; 
learned counsel to raise the point before me. f 

Mr. Seshachari for the appellant complained that the declaration of the 
` plaintiff’s title may jeopardise whatever rights he may have in law, which could be 
worked out in a subsequent litigation. I do not wish to say anything as to this, 
because that is not a matter covered by the present case. If the appelfant ha’ rights 
which are not affected by the present litigation, then of course, such rights would 
remain unaffected. : 

I dosee someforce in Mr. Seshachariar’s objection that it is not necessary to 
dispose of the present suit to grant a declaration of the plaintiff’s title to the suit 
property. The clause in the decree embodying the declaration shall be deleted. It 
is sufficient to grant an injuaction in favour of the plaintiff restraining the defendant 
fiom taking delivery of the suit property in pursuance of the Court-sale in 
©. S. No. 39 of 1944. i 


The second appeal fails and is dismissed with costs. ‘ 
R.M. ———— Appeal dismissed. — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT :—Mnr. Justice VENKATARAMA AYYAR. 
E. K. Govinda Reddi . ' .. Petitioner® 


v. . 
E. K. Pattabhi Reddi and others .. Respondents. 


Madras Estates Land Act (I of 1908), section 3 (2) (d)—Inam—Meaning of—Leasehold right—If an 
The term ‘inam? means in its ordinary and accepted sense the grant of a freehold‘interest. The 
properties may be transferred free of any obligation or they may be burdened with the payment of a 
nominal amount or performance of some service and they may be liable to be resumed in certain 
events; but.subject to these incidents, the ownership in the properties must pass to the grantee. 
Where a deed does not divest the transferor of his ownership in the properties transferred there can be 
no inam however extensive the interest which may be conveyed to the transferee. A lease of a pro- 
perty therefore cannot be said to be a grant of aninam. The lessee cannot be treated as an Inamdar. 
Where the grant was one merely of a leasehold right it will not be an inam within the meaning of 
section 3 (2) (d), of the Estates Land Act. ‘ 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to call for the records‘in R, A. No. 369 of 1950, 
on the file of the Estates Abolition Tribunal, Mathurai, regarding Ekkattu Thangal 
village in Saidapet Taluk and to quash all the proceedings therein. 


K. Umamaheswaram, E. R. Krishnan and Alladi Kuppuswami for Petitioner. 


The Government Pleader, (P. Satyanarayana Raju), R. V. Raghavan, V. T. Vedanta- 
ramanujachari, V. T. Raghavan, A. Seshadri and A. Srinivasan for Respondents. 


`The Court made the following . 
Orver.—This is an application under Article 226 of the Constitution for the 
issue of a writ of certiordrt to quash the decision of the Estates Abqlition Tribunal, 
Mathurai in R. A. No. 369 of 1950. The point for decision is whether the village 
of Ekkattu Thangal, is an inam estate within the meaning. of section 3 (2) (d) of the 
Madras Estates Land Act liable to be notified under the provisions of the Madras 
Act XXVI of 1948. The property which is the subject-matter of this dispute is a 
parcel of land of the extent of about 179 acres and 35 cents. That was originally 
granted by the Nawab of Arcot to one Kasim Ali Baig subject to the condition 
that it should not'-be alienated. In 1781 the descendants of the grantee became 
indebted to one Shamier Sultan and in dischaige of the debt, sold the property 
to him in 1787 and put himin possession. Shamier Sultan then applied to the 
, Government for recognition cf his title and on that, as appears from G.O.No. 2778 


1 





* C.M.P. No. 6745 of 1951. 
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of 1913 marked as Ex. Q in Ex. R-6, the Government resumed the inam and gran- 
ted a lease in his favour for a period of 99 years on 30th September, 1796. The 
lease deed contained a prohibition against alienation and there were also other 
covenants for breach of which the Government were entitled to forfeit the lease 
and re-enter on the lands. There was also a provision for renewal of the lease 
for a further period of 99 years. No rent was payable under the lease, but subse- 
quently a quit rent of Rs. 21 per annum was fixed. Notwithstanding the covenant 
against alienation, the heirs of the grantees effected various transfers of the lease 
and in 1895 when the period mentioned in the lease expired it had become vested 
in one Mr. Raju. There was an application in 1912 by Raju for renewal of the 
lease in his favour. ‘That was granted and on 7th September, 1914, a formal docu- 
ment of lease was executed by the Government in his favour. That deed provided 
for the payment of rent and there were also covenants relating to the use of the 
property demised. There waz also a clause empowering the Government to cancel 
the lease for‘non-payment of rent or breach of any of the covenants and to re-enter 
on the land. There was no covenant against alienation. On 13th February, 
1935; the present petitioner obtained a usufructuary mortgage of the properties 
from the descendants of the grantee and in execution of a decree against them, pur- 
chased the property and thus succeeded to thei: interests under the deed of 7th 
September, 1914. Afte, the enactment of the Madras Act XXVI of 1948 proceed- 
iags were started under section g for determining whether the village of Ekkattu 
Thangal was an inam estate as defined in section 3 (2) (d) of the Estates Land Act. 


The Settlement Officer held that what was granted under the deed dated 7th Sep- 


tember, 1914, was only a lease-held interest and that it was not an estate which fell 
within the purview of the Act. There was an appeal by the ryots to the Estates 
Abolition Tribunal, Mathurai,, which held by a majority that the grant under the 
deed dated 7th September, 1914, was of an estate and that it was liable to be noti- 
fied under Act XXVI of 1948. It is the correctness of this conclusion that is chal- 
lenged in this petition. The principal contesting respondents are the ryots. 


The term ‘inam ° means in the ordinary and accepted sense a grant of a free- 


hold interest. The properties may be transfered free from any obligation : or 
they may be burdened with payment of nominal amounts or performance of some 


service and they may be liable to be resumed in certain events, but subject to these: 


incidents, the ownership in the properties must pass to the grantee. Where the 


deed does not divest the transferor of his ownership in the properties, there can. 


be no inam, however extensive the interest which might be conveyed to the trans- 
feree. A lease of property therefore cannot be said to be a giant of an inam. 
It merely transfers the right to possession to the lessee for the period of the lease. 
The ownership of the properties, however, continues to remain with the lesser and 
this is so even if the lease is a permanent one. It may be that in such a case, there 
is not much of a difference in substance between a lease and a transfer of ownership. 
But the distinction is in law clear and fundamental. As observed by Markby in 
his ‘ Elements of Law,’ i . 


“ however numerous and extensive may be the detached rights, however insignificant may be 
the residue, it is the holder of this residue of right whom we always consider as the owner.” 


In this case the lease is not evén a permanent one ;' it is limited for a period of gg 
years. It must automatically come to an end at the expiry of that period. The 
+ lease deed contains a provision for forfeiture in case of breach of covenants and 


re-entry by thé Government. In. fact this right was exercised by the Government . 


on two occasions. On 5th May, 1925, the Government terminated the lease for 
default in payment of the rent and this order was cancelled on 22nd October, 
1926, on the application of the lessee. In that order the Government observed 


“he is, however, informed that should any default occur in future, the lease will be terminat- 
ed and the land immediately re-entered upon.” 
There was again a cancellation .of the lease by the Government on 1st October, 
1925, and a direction to the Revenue authorities to enter upon the land: 
and this order was withdrawn on and March, 1936. Thus,-it is seen that the 
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document dated 7th September, 1914, which is a formal document executed by the 
British authorities, is described as a deed of lease ; in its substance and contents it is a 
lease-and the Government have also enforced their rights as lessors under the deed.. 
“It is difficult to see how sucha grant can be held to be ah’inam estate as defined in 
section 3 (2) (d) of the Estates Land Act. 


-The conclusion of the Tribunal that the deed dated 7th September, 1914, 
could be construed as an estate is based on the decisions in Secretary of State for India 
in Council v. Srinivasachariar’, Hallingal Moosa Kutti v. The Secretary of State for India™ 
and Venkata Ramamurthi v. Venkayya*. In Secretary of State for India in Council v. 
Srinivasachariar, the point for decision was whether a shrotriamdar was entitled to: 
work mines within his village. It was held by the Privy Council that without express 
words a mere shrotriam grant did not carry with it the right to minerals. They 
observed : 

“ A grant of this description may be no more than an assignment of revenue, and even where it 
is or ‘includes a grant of land, what interest in the land passed must depend on the language of the 
instrument and the circumstances of each case. . . . it was not a complete transfer for value of 
all that was in the grantor ; the interest bestowed was merely something carved out of his larger 
interest which still remained in him as a reversion : the grantor was the ruling power, the grantee a 
Brahmin whose assiduous prayers were engaged : a jodi was reserved and the purpose of the grant 
was to ensure the subsistence of the grantee by the appropriation to his use`of ‘ the produce of the 
seasons each year’ . . . . . It doesnot accord with the scheme of such a grant that any 
person taking under it should have the power to consume its subject-matter by quarrying opera- 
tions, even if an interest in land was created.” 

There is. nothing in these observations which supports the contention that a lessee is 
to be treated as an inamdar. The acttal decision was that even an inamdar will 
not be entitled to work the mines, unless that right is expressly granted. In Hallingal 
Moosa Kutti v. The Secretary of State for India®, the Government had granted lease of 
land to the defendant for a period of three years. The deed contained a prohibition 
against creation of buildings. For breach of this covenant the Government can- 
celled the lease and sued in ejectment. The defendant resisted the suit on the 
ground that as the lease deed was not registered, it was inadmissible in evidence. 
The Government relied on section go (1) (d) of the Registration Act which exempted 


*‘sanads, inam title deeds and other documents purporting to be or to evidence grants or 


` assignments by Government of land or of any interest in land ” 


from the provisions of the Act. It was held by Seshagiri Aiyar and Bakewell, JJ.> 
dissenting from Munshilal v. The Notified. Area of Baraut*, that the words ‘ other 
documents’ in section go (1) (d) should not be construed gjusdem- generis with the 
words ‘sanads and inam title deeds’ ; and the lease deed in question would’ be 
‘other document’ contemplated by the section. This conclusion is clearly right.- 
The learned Judge then proceeded on to state as follows : 

“ Further even applying the principle we are not satisfied that a lease of land is not of the 

same character as a sanad. As the learned Government Pleader pointed out there are sanads by 
Government and Zamindars which grant property on favourable terms. Therefore the idea implied 
in a sanad is not that of a gift without reservation.” 
It will be noticed that the learned Judges do not say that a lease deed is of the same 
character as an inam title deed ; they only hold that it can be treated as a sanad. 
These observations do not afford any ground for the contention that a mere lease is 
an inam estate as defined in section 3 (2) (d) of the Estates Land Act. In Venkata 
Ramamurthi v. Venkayya®, the question arose with reference to a deed which was 
styled as a permanent cowle. It was contended by the landlord. that a lease 
could not be an inam estate as defined in section 3 (2) (d) of the Estates Land Act 
and that therefore the tenants had no occupancy rights. In overruling this con- 
tention Panchapagesa Sastri, J., observed : - 


“ It seems to me that the plaintiff’s title under this document is to a permanent under-tenure of 
a ‘portion of a village on a small annual payment of Rs.2 described as Kattubadi in the document. 
The reference to the services rendered by Subba Rao to the proprietors, the small amount of 
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Kattubadi, fixed having regard to the extent of the lands given, which is about 8 acres approximately, 
the provision that Subba Rao shall be entitled to enjoy the property hereditarily with full powers of 
alienations and the further significant clauses that the only right which the proprietors reserve to 

* themselves is a right to recover only the sum of Rs. 2 the Kattubadi amount, and that they shall have 
no right to the land at any time would all seem to indicate that this is an inam grant and not a mere lease 
of jeroyoti land on favourable terms. On this interpretation of the document, it follows that the 
grantee is merely a land-holder within the meaning of the Madras Estates Land Act and that the 
defendants in possession will be the ryots who are entitled to occupancy righfs.” 


It will be seen that these observations recognise that if the grant was one merely 
of leasehold right, it will not be an inam estate and is therefore really an authority 
against the contention of the respondents. What the case decided was that a deed 
should be construed not according to the name which is given to it but according 
to its substance as disclosed by its contents. There cannot be the shadow of a 
reason for construing the leasc deed dated 7th September, 1914, as an inam grant. 
I must accordingly hold, differing from the Tribunal that the grant comprised in the 
deed dated 7th September, 1914, is not an estate as defined in section 3 (2) (d) of 
the Madras Estates Land Act and it is, therefore, outside the operation of Madras 
Act XXVI of 1948. i 


Mr. Seshachari, the learned counsel for the ryots, contended that whatever the 
true import of the deed dated 7th September, 1914, there was a long course of deci- 
sions in which it had been construed as the grant of an inam estate as defined in 
section 3 (2) {d) of the Estates Land Act and that it was too late in the day to re- 
verse that current. In 1921 and 1922 the heirs of Danakoti Raju instituted a batch 
of suits in the Court of the District Munsif of Poonamalle for ejecting the tenants 
on the land and for recovery of mesne profits. The defendants pleaded that they 
had occupancy rights, that the lease deed dated 7th September, 1914, executed by 

. the Government in favour of Raju could not affect those rights, that the village 
was an estate as defined in Madras Estates Land Act and that the Civil Court 
had no jurisdiction to try the suit. The learned District Munsif held that the 
defendants had occupancy rights over the lands even before the original grant in 
favour of Kasim Ali Baig, that the lease deed dated 17th September, 1914, related 
only to the melwaram rights in the lands and that the village was an estate as de- 
fined in the Madras Estates Land Act (vide Ex. R-6). In the result, the suits were 
dismissed. Subsequent to this, the heirs of Raju filed M.P.No. 2 of 1939 in the 
Court of the Deputy Collector, Saidapet, for recovery of arrears of rent and of 
other cesses on the footing that the tenant was a ryot in an estate. THe defendant 
contested the suit on the ground that the village was not an estate and that the 
suit was not maintainable in the Revenue Court. The Deputy Collector accepted 
this construction and passed an order on 25th August, 1939, directing the return 
of the plaint. The correctness of this order was questioned in C.R.P.No. 344 of 
1940 on the file of this Court, and by an order passed therein on goth March, 1941, 
Patanjali Sastri, J., remanded the matter to the Deputy Collector for fresh hearing. 
On 23rd September, 1941, the Deputy Collector passed a fresh order again holding 
that the lease was not an estate as defined in the Estates Land Act. There was 
an appeal to the District Court by the plaintiff C.M.P.No. 45 of 1941 and by a 
judgment passed therein on 13th February, 1943, it was held that the question was 
concluded by the judgment of the District Munsif of Poonamalle in the 1921 and 
1922 litigation (Ex. R-6) and that the village must accordingly be held to be an 
estate, _A revision against this judgment C.R.P. No. 609 of 1943 was dismissed on 
6th December, 1943, by Byers, J. who observed 


* although it is argued that the learned Judge’s view on the question of res judicata is erroneous, 
that is not an error of jurisdiction.” g 


The position therefore is that in proceedings to which the landlords and tenants 
were: parties, it was held both in Ex. R-6 and in C.M.A. No. 45 of 1941 that the 
grant under the deed dated 7th September, 1914, was of an inam estate as defined 
in section 3 (2) (¢)--of the Estates. Land Act.. It may--be possible. to contend that ° 
.a decision turning on the construction of a document should not be held to be 
res judicata in respect of a cause of action which arises subsequent to that decision. 
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Vide Broken Hill Proprietary Co. v. Broken Hill Municipal Council+, where the question 
was with reference to the construction of a statute ; and Narayana Aiyangar v. Sub- 
ramaniam Chettiar?. But even if the question were open, I should have hesitated, . 
if the proceedings had been between the landlord and his tenants, to come to a con- 
trary conclusion as that*must upset old titles and result in endless confusion. But 
then we are primarily concerned in these proceedings with the rights of the, peti- 
tioner as against the Government. While the petitioner contends that the ‘grant 
-dated 7th September, 1914, is not an estate as defined in section 3 (2) (d) of the Madras 
Estates Land Act, the Government maintains the contrary! That is a question 
which has to be decided on a construction of the deed dated 7th September, 1914, 
If there is no grant of an estate under the deed, the Government has no power under 
Act XXVI of 1948 to take it over. In that event, can they say that in litigations 
to which the tenants were parties the deed has been construed as granting an estate 
as defined in section 3 (2) (d) of the Estates Land Act and that by ‘reason of those 
‘decisions they are entitled to seize the estate under Act XXVI of 1948 ? Clearly not, 
They were not parties to those suits. They are neither bound by the decisions therein 
nor are they entitled to rely upon them. It may seem anomalous that the same 
property should be held to be an estate as between the petitioner and his tenants, 
‘but not as between the petitioner and his lessor. That, however, is not a ground 
for holding that the Government is entitled to take over what is in fact not an estate 
under the Act. In this connection, it must be remembered that not merely was the 
Government not a party to the judgment already referred to, but that they through- 
out took up the position that the village was not an estate. In 1938 the petitioner 
applied to the Collector of Chingleput to be registered as a landholder under section 
3 and section 5 of the Estates Land Act, so as to facilitate collection of rent by him. 
On that the Government passed the following order on 7th December, 1938 : 

“The village in question is held under a lease from the Government and it is not.an inam vill- 

age. Act I of 1908 does not therefore apply to this village. Your client’s request to register his 
name as a landlord is not therefore possible.” 
In other words, the Government insisted that the status of the pedtioner was that 
of a lessee under the document, dated 7th September, 1914. Thus, at no time 
prior to the enactment of Act XXVI of 1948 did the Government take up the 
position that the lease was the grant of an inam estate. Indeed it is a question 
whether the Government would not be estopped from contending that’ the lease 
isan inam. - Under the terms of the deed, dated 7th September, 1914, the petitioner 
is entitled tô remain in possession for a period of 99 years so long as he pays rent 
as provided therein and acts in accordance with the terms thereof. If the Govern- 
ment is now permitted to contend that the deed is an inam, that’ will enable them 
to dispossess the petitioner in derogation of the terms of the deed. It is well-settled 
that where there is a transaction of lease, the lessor and the lessee are both of them 
estopped from denying the right one of the other thereunder. That is on the 
principle that estoppel is mutual. In Halsbury’s Laws of England, Vol. 13, 
paragraph 572 at page 505 the law is thus stated :— 

“ Similarly the lessor is estopped from repudiating a lease under which possession has been given 

or a tenancy which he has acknowledged, and the assignee of the lessor’s interest is estopped from 
denying anything which the lessor is estopped from denying.” 
It is true that if an Act of Legislature alters or abridges the rights of the parties, 
that must prevail and there can be no estoppel against a statute. But Act XXVI 
of 1948 does not purport to alter the obligations of the Government as a lessor. 
An enactment authorising the Government to take over estates does not authorise 
them to repudiate a lease created by them and does not free them from estoppels 
to which they are subject as lessors. But even apart from any question of estoppel, 
J must hold that the deed, dated 7th September, 1914, does not on its true construc- 
tion, grant an inam estate*as defined in section 3 (2) (d) of the Madras Estates 
Land Act, that Act XXVI of 1948 does not apply to it and that the title of the peti-- 
tioner to the properties under that deed remains unaffected. 
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` In this view, the question naturally arises, what are the rights of the tenants 
on the land? It had been held in Exhibit R-6 that they had occupancy rights 
on the lands and that the grant under the deed, dated 7th September, 1914, was an 
estate as defined in section 3 (2) (d) of the Estates Land Act. Now that the Estates 
Land Act has been repealed what happens to these‘rights? Can the petitioner 
now eject the plaintiffs on the ground that the protection granted to them by the 
Estates Land Act is no longer available? If that were the consequence, that 
would undoubtedly be unjust to a degree ; because an Act which was intended to. 
confer rights on tenants would have the effect of depriving them of what they had.. 
The situation, however, does not arise in this case. A reading of the judgment, 
Exhibit R-6, shows that what was pleaded by the tenants and found by the Court 
was that they had rights of occupancy even before the grant in favour of Kasim Ali 
Baig and that the deeds, dated goth September, 1796 and 7th September, 1914, 
conferred rights on the grantee only over melwaram. This finding was sufficient 
to non-suit the’ plaintiffs, irrespective of the question whether the grant was of an 
estate or not becalise it ‘is well-settled that there can be occupancy rights éven in 
ryotwari tracts. Vide the decision of the Privy:Council in Seturatnam Ayyar v. 
Venkatachala -Goundant. The further conclusion that the village was an inam as 
‘defined in section 3 (2) (d) of the Estates Land Act was wholly unnecessary. The 
position therefore is that the ryots in the village of Ekattu Thangal must be held 
to have occupancy rights from time immemorial ; that such a right existed prior 
to the enactment of the Estates Land Act : and the said right remains unaffected 
by the repeal of the Act. Mr. Umamaheswaram, the learned Advocate for the 
petitioner, conceded that the tenants have rights of ‘occupancy even though the deed, 
dated 7th September, 1914, was not an estate‘as defined in section 3 (2) (d) of the | 
- Estates Land Act. The result, therefore, is that while the tenants have permanent 
occupancy rights, the petitioner will be entitled to hold as lessee under the deed, 
dated 7th Spetember, 1914 and that such right is not affected by the Madras Act 
XXVI of 1948. . In this view, the decision of the Tribunal must be set aside. 


It was-argued finally by Mr. Seshachari on behalf of the ryots that the peti- 
tioner was entitled to agitate the question whether the grant was an estaté or not 
in an independent suit ; that the decision of the Tribunal could at worst be only 
stated to be erroneous in law and that there being another remedy open, this Court 
should not interfere in proceedings by way of writ. But here the grant is before 
the Court and the only point for determination is whether on its true construction, 
it is an estate as defined in section 3 (2) (d) of the Estates Land Act. It would 
` be a proper exercise of the powers of this Court to interfere in’such cases when the 
decision of the Tribunal is on the face of it erroneous. 


In the result, the decision of the Tribunal in R.A. No. 369 of 1950 is quashed. 
The petitioner is entitled to his costs from the ryots-respondents. Advocate’s fee 


Rs. 100. x y 5 
R.M. —_— . Decision of tribunal quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRA‘s 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AnD Mr. JUSTICE VENKATA- 
RAMA AYYAR. ; i 
S. K. Sambandam .. Petitioner in both* 
v. 
The Election Tribunal, Madras, and others .. Respondents. 
_ Representation of the People Act (XLII of 1951), sections 33, 36 and 39—Rules for counting votes modified 
after issue-of notification under section 18 (1) (b)—Production by candidate of printed copy of that portion of elec- 
- toral roll showing him as voter—Power of returning officer to reject nomination paper—Rules regarding counting 
votes procedural and therefore retrospective—Filing of nomination after new rules came into force—No right to 
question new rules. 
On 4th March, 1952, the Governor of Madras issued a notification ufder the Representation of 
People Act (XLIII of 1951) calling upon the members of the Legislative Assembly to elect members 


1. (1919) 38 M.L.J. 476 7 L.R. 47 LA. 76: LLL.R. 43 Mad. 567 (P.C.). : 
+ W.P. Nos. 869 of 1952 and 72 of 1953. gist March, 1953. 
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to the Legislative Council, The last date for nomination was 13th March, for scrutiny 14th March 
and for polling 27th March. One S.B. presented his nomination paper on the 12th along with a 
printed copy of Block No. 15 of the electoral roll for the Mangalore City Constituency wherein his 
name is entered as a voter. On 14th March 1952, the Returning Officer passed an order giving 
time till 16th for producing a certified extract from the electoral roll. Sixteenth being a Sunday 
the certified extract roll was prodúced on 17th, but the nomination of S.B. was rejected on 16th. 
On an electién petition by S.B. that his nomination paper was improperly rejected the election was 
set aside by the Tribunal upholding the contention, On a petition to quash the order of the Tribunal, 


Held, (i) the nomination paper is not liable to be rejected under section 36 (2) (d) of the Repre- 
sentation of the People Act and there is no other provision conferring power on the Returning Officer 
to’reject it. 

(ii) Under section 33 (6) of the Act the Returning Officer is entitled to call upon the candidate 
to produce either a copy of the electoral roll in which the name of the candidate is included or a certi- 
fied copy of the relevant entries in such roll. The production by the candidate of a printed copy of the 
Block wherein his name is entered as a voter is a substantial compliance with the terms of the proviso 
to section 39 (4) and (ii). But even if there has been no such compliance, the Returning Officer has 
no power to reject the nomination paper on that ground. $ é 


(iii) A statute is not to be construed as having retrospective operation othewise than as regards 
matters of procedure and as the change introduced in the rules on ioth March, 1952, relating to 
counting of votes is wholly procedural, those rules must be adopted for counting votes. 


(iv) A candidate who filed his nomination paper only on 11th March, 1952, when the new 
rules had already came into force on roth March, 1952, cannot contend that the counting should be 
according to the old Rules. 


United States v. Classic, 85 L.Ed. 1368 : 313 U.S. 299, referred to. 


Petition under Articles 225 to 227 of the Constitution of India praying that 
in the circumstances stated in the affidavit therewith the High Court will be pleased 
to issue a Writ of Certiorari calling for the records from the first respondent in Election. 
Petition No. 324 of 1952 and to.quash the decision made therein confirming the 
decision of the Returning Officer to recount and declare the petitioner elected. 


T. Lakshmiah, K. Pandurangam, K. Srinivasamurthy and B. Lakshminarayana Reddy 
for Petitioner in both. 


The Advocate-General.(V. K. Thiruvenkatachari) for the Government Pleader 
(P, Satyanarayana Raju), K. Srinivasa Rao and M. G. Kamath for Reponen, 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, F.—These petitions arise out of proceedings taken for 
setting aside the election of members to the Madras Legislative Council by the 
members of the State Legislative Assembly, at an election held on 27th March, 
1952. On 4th March, 1952, the Governor of Madras issued a notification under 
section: 18 (1) (b) of the Representation of the People Act (XLIII of 1951) herein- 
after referred to as the Act calling upon the members of the Legislative Assembly 
to elect 24 members to the Legislative Council. The Jast date fixed for nomination 
was the 13th March ; for scrutiny of the nomination paper 14th March ; and for 
polling 27th March. One Sri U. C. Subramania Bhatt who is the respondent in 
W.P. No. 72 of 1953 presented his nomination paper on the rath March and along 
with it he filed a printed copy of Block No. 15 of the electoral roll for the Mangalore 
City Constituency wherein his name is entered as a voter, the serial number being 
26. On 14th March, 1952, the Returning Officer passed the following order on the 
nomination paper : 

** Time given till 3 p.m. on the 16th for producing certified extract from the electoral roll.” 


It may be mentioned that 16th March, 1952, was a Sunday and the certified 
extract as required by the order was actually produced on 17th March, 1952. But 
the nomination paper had in the meantime been actually rejected on 16th March, 
1952, for non-compliance with thc order. Subramania Bhatt filed Election Petition 
No. 261 of 1952 for setting aside the election on the ground that his nomination 
paper had been improperly. rejected. The Election Tribunal which went into: 
this matter upheld his contention and set aside the election. - W.P. No. 72 of 1953 . 
has been filed for the issue of a Writ of Certiorari to quash this decision. 
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The petitioner in W,P. No. 72 of 1953 is one Sri S. K. Sambandam. He is 
inot one of the persons who-have been unseated as a result of the decision of the 
Election Tribunal in Election Petition No. 261 of 1952, but his interest in the 
matter arises by reason of the fact that he was one of the unsuccessful candidates 
at the election which was held on 27th March, 1952. He filed Election Petition 
No. 324. of 1952 to set aside the election on the ground that in counting the votes 
the Election Officer had applied the Rules which had been enacted on roth March, 
1952, whereas he ought to have followed those which were in force on 4th March, 
1952 and that according to those rules he was entitled to be declared elected. This 
‘contention was overruled by the Election Tribunal on the ground that the Rules 
in question related to the procedure in which the petitioner had no vested right 
and that the matter was governed by the Rules which had been enacted on roth 
March, 1952. In the result, Election Petition No. 324 of 1952 was dismissed. 
It is to quash this order of dismissal that W.P. No. 869 of 1952 has been filed. It 
will be seen that even if the petitioner is right in his contention that the Rules appli- 
cable for the counting of votes are those, which were in force on 4th March, 1952 
~and that in accordance therewith he should be declared elected, that will do 
him no good, unless the decision in Election Petition No. 261 of 1952 that by reason 
-of the improper rejection of the nomiination paper of Subramania Bhatt the entire 
‘election should be set aside, is also set aside. In other words, he. must succeed 
in both the petitions, if he is to have any relief. 


Taking W.P. No. 72 of 1953 the only point for determination is whether the 
rejection of the nomination paper of Subramania Bhatt on 16th March, 1952, by the 
Returning Officer is improper. The statutory provisions relating to the matter 
are these : Section 39 deals with the nominations of candidates for election to the 
Legislative Council of the State by the members of the Legislative Assembly of that 
‘State. Section 39 (4) enacts that ‘ 

“the provisions of sub-sections (1), (3), (4); (5) and (7) of section 33 and sections 34 10 98 


shall apply to the nomination of candidates, deposits to be made on such nominations and with- 
drawal of candidatures.” 


‘Section 36 (2) provides for rejection of nomination paper and is as follows : 


“ The Returning Officer shall then examine the nomination papers and shall decide all objec- 
tions which may be made to any nominations, and may, either on such objection or on his own 
‘motion, after such summary inquiry, if any, as he thinks necessary, refuse any nomination om any 
-of the following grounds :—, 

f (a) that the candidate is not qualified to be chosen to fill the seat under the Constitution or 
‘this Act; or : 

(b) that the candidate is disqualified for being chosen to fill the seat under the Constitution 
-or'thi Act ; or: 

- (c) that a proposer or seconder is disqualified from subscribing a nomination paper under 
sub*section (2) of section 33; or 

i (d) that there has been any failure to comply with any of the provisions of section 33 or 
‘section 34 ; or 

(e) that the signature of the candidate or any proposer or seconder is not genuine or has been 
obtained by fraud.” 
‘The contention of the petitioner is that the order of zejection of the nomination 
paper falls under section 36 (2) (d). Section 34 relates to deposit and has no 
application. As for section 33, as already mentioned, section 39 (4) expressly 
provides that sub-sections (1), (3), (4), (5) and (7) of section 33 shall apply to 
-elections to Legislative Council by the Members of the Legislative Assembly. It is 
conceded by Mr. T. Lakshmiah, the learned Advocate for the petitioner that there 
has been no failure to comply with any of the above provisions. The result then 
is that the nomination paper is not liable to be rejected under section 36 (2) (d) 
‘and. as there is no other provision conferring power on the Election Officer to 
reject it, the order of rejection is manifestly erroneous. 


It isargued for the petitioner that under section 33 (6) of the Act the Returning 
‘Officer is entitled to call upon the candidate to produce either a copy of the electoral 
roll in which the name of the candidate is included: or a certified copy of the relet 
vant entries in such roll; that though this provision is not as such applicable, under 
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‘section 39 (4), to’ elections to Legislative Council, it is.substantially enacted in the 
‘second proviso to section 39 (4) ; and that as the terms of that proviso have not. 
‘been strictly complied with the returning officer had power to reject the nomination 
paper. i 
; There are two answers to this contention: (i) There has been a substantial 
compliance with the terms of the proviso to section 39 (4) and, (i) even if there has 
been no such compliance, the Returning Officer has no power to reject the nomi- 
nation paper on that ground. ` ` 

(i) The second proviso to section 39 (4) runs as follows :-— 
; “ Provided further that at the time of the presentation of the nomination paper, the Returning 
‘Officer may require the person presenting the same to produce either a copy of the electoral roll in 
which the name of the candidate is included or a certified copy of the relevant entries‘in such roll.” 
In the present case, the candidate produced not the entire roll of the Mangalore 
‘Constituency, but that portion ‘of it wherein his name was entered, ĉe., Block 15. 
That itis an authentic and accurate copy was not in dispute ; nor was it disputed 
that the portion of the rolls actually produced was all ‘that was relevant and materiał . 
for the purpose of the nomination paper ; nor can it be argued that the Returning 
„Officer is entitled to call upon the candidate who has produced a copy of the eletoral 
roll to produce also a certified copy of the relevant entries in the rolls ; the proviso. 
does not authorise the Returning Officer to call upon the candidate who has pro- 
duced either a copy of the rolls or a‘certified copy of the relevant entries to produce 
‘also the other. The contention that is urged is that the electoral roll is a single 
‘document containing the names of all the electors of the Constituency ; that a 
‘portion relating to a Block therein is not “ electoral roll” referred to in the section ; 

- ‘that the production of the roll relating to Block No. 15 was not, therefore, a production 
of the electoral roll as required by the proviso ; and that the Returning Officer was 
within his rights in calling upon the candidate to produce a certified copy of the 
relevant entries in the rolls. This argument attaches more importance to the 
‘form than to the substance of the-enactment. It has often been observed that 
section 33 (6) and section 39 (4) proviso and similar provisions in statutes in pari 
materia enact a rule of evidence and that their object is to enable the Returning 
-Officer to satisfy himself as provided in section 33 (5) 

“that the names and electoral roll numbers of the candidate and his proposer and seconder 
as efitered in the nomination paper are the same as those entered in the electoral rolls.” 
The purpose of the proviso to section 39 (4), therefore, is not to prescribe orders 
for the intending candidates to undergo, but to provide guides to the Returning 
Officer in deciding on the identity of the candidate and of the proposer and scconder. 
In the Basti Election case, it was held by the Election Tribunal that an order of the 
‘Returning Officer rejecting a nomination paper on the ground that a certified copy 
of the entries in the Rolls had not been produced was erroneous and that the elec- 
tion was, therefore, liable to be set aside (vite Sen and Peddar, Indian Election Cases, 

' page 106). The principle of that decision is clearly applicable to the présent 

case. As already mentioned there was no dispute about the genuineness of the 

copy of the electoral roll which was produced, nor about the identity of either the 
candidate or proposer and seconder. It must therefore-be held that in producing 
the copy of the electoral roll there has been a substantial compliance with the 
requirements of the proviso. In this view, itis unnecessary to go into the question 

whether haying regard to section 22 (a), Block No. 15 can be considered to be a 

distinct unit and the portion of the electoral ‘roll actually produced to be an 

electoral roll for the ‘purpose of section 39 -(4). i 

(i) Even if it were to be held that the nomination paper did not conform 
to the requirements of section 39 (4) proviso, the question still remains whether 
the Returning Officer had power to reject it on that giound. The proviso itself 
does not confer any such power on the Returning Officer. The only other pro- 

Vision in the Act conferring such power is section 36 (2) (d) which, as already men- 

tioned, has- no application. The contention of Mr. T. :Lakshmiah, the learned 

Advocate for the petitioner, is that it would have been competent to the Réturning 

Officer, under section 36 (2) (d) to dismiss the nomination papet for non-compliance 


. 
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with section 33 (6): that though that provision has not been made applicable under 
section 39 (4) to elections to Legislative Council, nevertheless, it is in substance and 
with suitable modification enacted in the proviso to section 39 (4) and that there- 
‘fore, what the Returning Officer could do in case of non-compliance with section 
33 (6), he could do for non-compliance with the proviso to section 39 (4). This 
contention is clearly untenable. “The power to reject a nomination paper for non- 
‘compliance with: sectioa 33 (6) is conferred on the Re turning Officer by section 
36 (2) (d). There is no similar provison either. in that section or elsewhere for 
. the rejection of a nomination paper for failure to comply with the proviso to section 
39 (4) and a power which is a creation of the statute must be found within its terms 
‘and cannot be extended by analogy. We, therefore, agree with the Election Tri- 
bunal that the Returning Officer had no power under the Act to reject the nomi- 
nation paper for non-compliance with the terms of the proviso to section 39 (4). 


In the result, W.P. No. 72 of 1953 is dismissed with costs one set, Adovcate’s 
fee Rs. 250. 


In this view, the question raised in W.P. No. 869 of 1952 is purely of academic 
interest : for even if it be held that the petitioner should have -been elected on the 
basis of the Rules which were in force on 4th March, 1952, that is of no practical 
interest to him as the entire election has to be set aside on the ground that the nomi- 
nation paper of Subramania Bhatt had been improperly rejected. But as 
Mr. -Lakslimiah, the Advocate for the petitioner, has a on us to give our 
decision on the question, we proceed to do so. 


_ It will be remembered that the notification for deen to the Legislative 
Council wasissued by the Governor under section 18 ( (1) (b) of the Act on 4th March, 
1952. On 6th September, 1951, in exercise of the powers conferred on them by sec- 
tion 169 of the Act, the Céntral Government enacted a body of Rules for the con- 
duct of elections under the Act and it is these Rules that were in force at the 
time of the notification on 4th March, 1952. On roth March, 1952, the Central 
Government repealed Rules g1 and 96 to 102 of the Rules framed on 6th Septem- 
ber, 1951, and substituted therefor new Rules. The Election Officer applied these 
Rules in counting the votes and following the method of counting prescribed there- 
in, declared respondents 2 to 25 to the petition as duly elected. It is stated for 
the petitioner that if the votes are counted in accordance with the Rules as they 
stood before roth March, 1952, he is entitled to be declared elected, unseating 
one of the respondents and that is conceded by the learned Advocate-General. The 
point in dispute is whether the counting of votes should be in accordance with . 
the Rules which were enacted on 6th September, 1951, or with those which came 
to be substituted therefor on roth March, 1952. The’ contention on behalf of 
the petitioners is that the election commenced with the issue of the Notification 
under section 18 (1), (b) on 4th March, 1952: that the right which is conferred 
on a candidate to stand for election is a substantive right which accrues to’ him 
at the commencement of the election ; that any subsequent change in the election 
Rules could not operate to prejudice "such a right ; and that in consequence the ` 
votes should be counted in accordance with the Rules as they stood on 4th March, 
1952 and not the new Rules which came into force on 10th March, 1952. That 
an election commences with the issue of a Notification is well-settled ; that 
was so held by the Supreme Court in Ponnuswami v. Returning Officer, Namakkal* 
wherein Fazl Ali, J. observed : 

“That word election has by long usage in connection with the process of selection of proper 
representatives in democratic institutions, acquired both a wide and a narrow meaning. In the 
narrow sense, it is used to mean the final selection of a candidate which may embrace the result of ` 
the poll when there is polling or a particular candidate being returned unopposed when there is no . 

poll. In the wide sense, the word is used to connote the entire process culminating in candidate 
Being: declared elected . -The discussion in this passage makes it clear that the word ‘ election’ 
can be and has been appropriately used with reference to the entire process which consists of several 
stages and embraces many steps some of which may have an important bearing on the result of the 
process”. 





1. (1932) 1 M.L.J. 775 at page 794 : (1952) S.C.R. 218 : (1952) S.C.J. 100. 
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Taking it then that the election commenced on 4th March, 1952, the question is 
what substantive rights the petitioner acquired on that day with reference to the 
election and whether those rights have been interfered with by the new Rules. . 
It will be convenient at this stage to examine the nature of the change that was 
introduced by the new Rules. Both under the old and the new Rules the election 
to the Legislative Council-is based on the principle of proportional representztion 
by means: of a single transferable vote. Rules 96 and 97 of the old Rules gre as 
follows :— á . 

* 96. Connting of votes—The Returning Officer shall then count the number of papers in each - 


parcel and credit each candidate with one vote in respect ôf each valid paper on which a first pre-. 
ference has been recorded for him, and he shall ascertain the total number of valid papers. 


97. Ascertainment of quota.—The Returning Officer shall then divide the total number of valid 
papers by a number exceeding by one of the number of vacancies to be filled, and the result increa- 
sed by one, disregarding any fractional remainder, shall be the number of votes sufficient to secure 
the return of a candidate (in this Chapter referred to as the quota).” 


The new Rules which were substituted on roth March, 1952, run as follows :— 


“96. Counting of votes—{1) The Returning Officer shall then count the number of papers in 
each parcel and credit -the candidate concerned with the value of these papers. He shall also 
ascertain and record the total nimmber of valid papers. 


(2) For the purpose of facilitating the processes prescribed in rules 97 to 102 each valid ballot 
paper $hall be deemed to be of the value of one hundred. 


. (3) In carrying out the provisions of rules 97 to 102, the Returning Officer shall disregard 
all fractions and ignore all preferences recorded for candidates already elected or excluded from 
the poll. a 


97. Ascertainment of quota.—The Returning Officer shall add together the values of the papers 
in all the parcels and divide the total by a number exceeding by one, the number of vacancies to be 
filled. The quotient so obtained increased by one shall be the number sufficient to secure the re- 


turn of a candidate, hereinafter called ‘the quota’.” - 


It will be seen that under both the sets of Rules the procedure prescribed for 
counting of votes is firstly to total up the number of valid votes, then to divide 
that total by the number of candidates plus one and tha resulting figure plus one is 
taken as the quota and candidates whose votes equal or exceed the qucta are to be 
declared elected. The change introduced by the new rules consists in this that 
while under the old Rules fractions were to be disregarded, under the new Rules 
that situation is avoided by allotting to each valid paper the value of 100. The 
effect of the change is-to avoid the inexactitude arising by reason of elimination 
of fractions. The rules of construction being well settled that a statute is not to be 
construed as having retrospective operation otherwise than as regards matters of 
procedure, the question is, does the changes introduced in the Rules on 1oth March, 
1952, relate to matters of substantive right or of procedure? Mr. T. Lakshmiah 
contended that while the enforcement of a right is a matter of procedure, its exis- 
tence or extent is a matter of substantive right and cited passages from Maxwell 
on Interpretation of Statutes, Craies on Statute Law, Cheshire on Private International 
Law, Salmond on Jurisprudence and Paton on Jurisprudence, in support of the position. 
It is unnecessary to refer to the passages themselves because the distinction is well- 
settled, the only difficulty being in deciding whether the particular Act deals with 
substantive rights or procedure. Counsel for the petitioner also relied on the 
decision of the Supreme Court of the United States in United States v. Classic? There 
the question was whether the right of a citizen to choose a representative which is 
conferred under Article I, section (2) of the Constitution extends to the right to vote 
in the primary elections. In holding that it did, Stone, J., observed : 


’ 


“ The right of the people to choose, whatever its appropriate constitutional limitations, where 
in other respects it is defined, and the mode of its exercise is prescribed by State action in conformity 
to the Constitution, is a right established and guaranteed by the Constitution and hence is one 
secured by it to those citizens and inhabitants of the State entitled to exercise the right... . 
Obviously included within the right to choose, secured by the Constitution, is the right of qualified 
voters within a State to cast their ballots and have them counted at congressional elections. This 
Court has consistently held that this is a right secured by the Constitution.” 
agree sna ef PP tt EP DAES 9 


1. 85 L. Ed. 1368 at 1377 : 313 U.S. 299. 
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:What this decision lays down is that a right to vote conferred by a statute is a 
‘substantive right. It has no application to the present case because the new Rules 
neither take away the right of any elector to record a vote nor of the candidate to 
stand for election. They only provide for a method for counting of the votes and 
that‘is prima facie procedural. The Rules do not affect or impair any substantive 
right ; they only regulate to adopt the language in United States v. Classic, ‘the 
mode,of its exercise.’ It may be conceded that changes in Rules, though they may 
-ostensibly relate to matters of procedure, might jin effect affect substantive rights. 
Bút in this casé, the changes introduced by the new Rules are wholly procedural 
and the Election Officer rightly adopted those Rules in counting the votes. 


There is the further ground in this case that the petitioner presented his nomi- 
nation paper only on 11th March, 1952, while the new Rules had come into force 
on roth March, 1952. Though the election commenced on 4th March, 1952, 
when the Governor issued the Notification, it is difficult to hold that the petitioner 
acquired any rights of a substantive character on that date. The petitioner was 
“no doubt entitled to stand as a candidate for election but he was not bound to, and 
until he chooses to stand, it is difficult to say that he acquires any rights in respect 
‘of the election. As on the date of the nomination, the new Rules had come into 
force, it is not open to the petitioner to contend that the counting should be in 
aceordance with the old Rules. : 


asi It remains only to notice one cther contention put forward by the petitioner. 

That is based on the language of the Notification, dated roth March, 1952, which 
runs as follows : f 

: “In exercise of the powers conferred by section 169 of the Representation of the People Act, 

1951 (XLIII of 1951) the Central Government .... hereby directs that the following further 

-amendments shall be made”. . 

The argument for the petitioner is that the Central Government has not itself 

_ enacted these Rules, but has merely directed some other authority to do so. The 

argument has only to be stated to be rejected. i 


In. the result, we. agree with the Election Tribunal that the counting of votes 
“was governed by the Rules which came into force on roth March, 1952 and that 
under those Rules respondents 2 to 25 were properly declared as elected. This 
‘petition is accordingly dismissed. But, in the circumstances there will be no 
order as to costs. 


V.PS. se Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mkr. Justice GovinpA MENON AND Mr. Justice BASHEER AHMED 
‘SAYEED. 


N. M. Rayulu Iyer Nagaswami Iyer and Company 
through one of its Partners N. M. R. Venkatakrishna 
- Iyer .. Appellant* 


. v. 
'Chockanarayanan Chettiar- ... Respondent. 


` Civil Procedure Code (V of 1908), sections 11 and 48—Res judicata in execution proceedings—Execution 
of security bond in favour af Court—Enforceability of security bond declared executable after disposal of appeal 
against decision in the suit—Date of declaration starting point of limitation and not date of disposal of appeal. 


One S.C, executed a security bond in favour of the Court for the restitution of costs realised by 
the decree-holder in a suit, under which S.C, personally and the joint family properties belonging. 
to him and his two sons were made liable. The appeal against the decision in the suit was 
-allowed on 14th August, 1934 and on 24th October, 1938, the lower Court passed an order by 
means of which the agreement of the undertaking given in the security bond was made enforceable 
-as if a decree had,been passed thereon. On the question of the period of ‘limitation for execution 
«of the undertaking given in the security bond, 
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Held, that the enforcement of the security bond became effective only as a result of the order 
dated 24th October, 1938 and therefore an execution petition filed in 1947 is not barred by section. 
48 of the Code. \ 


Held further, that as at the time the security bond was declared executable the second son of 
the executant was a minor, that as he continued to be a minor when execution petitions were taken 
out in 1944 and 1947, the fact that he became a major during the continuance of the proceedings 
has no effect and such proceedings cannot be declared null and void at the very inception. It is 
not a case of a judgment-debtor being treated as a minor throughout the execution pracgedings 
from the very commencement. Also as the contention of the son that execution cannot proceed 
against him was negatived at an earlier stage, the order is binding on him as Yes judicata and he 
cannot raise any objection to the execution proceedings. 

Case-law reviewed. : ` Ñ 

Appeal against the order of the Court of the Subordinate Judge of Sivaganga, 
dated, 2nd April, 1949 and passed in B.A. No. 367 of 1948 in E.P. No. 88 of 194.7 
in O.S. No. 114 of 1925. t 


C. S. Rama Rao Sahib for Appellant. 
K. S. Ramabhadra Ayyar for Respondent. 


The Judgment of the Court was delivered by 

Govinda Menon, 7.—In our opinion this appeal has to be allowed and E.P. 
No. 88 of 1947 remanded to the Subordinate Judge of Sivaganga for disposal on the 
merits. The learned Subordinate Judge has held that the execution is barred 
on the ground that more than twelve years have elapsed from 14th August, 1934, 
when this Court allowed A.S. No. 406 of 1930, and such being the case E.P. No. 88 
of 1947 is barred under section 48 of the Civil Procedure Code. : 


What happened was that for the restitution of costs realised by a decree-holder 
in O.S. No. 114 of 1925 on the file of the Sub-Court, Madura, one Sathayappa. 
Chettiar executed a security bond in favour of the Court, In that security bond 
Sathayappa Chettiar stated that himself personally and the joint family properties 
belonging to him and his two sons would be made liable in case the decision in 
A.S. No. 406 of 1930 went against the persons on whose behalf the security bond’ 
was executed. On 14th August, 1934, this Court in A.S. No. 406 of 1930 allowed 
the appeal and thereby made the security bond enforceable. Thereafter by E.A.. 
No. 750 of 1934 the plaintiff-decree-holder who is the appellant in this appeal 
tried to enforce that security bond. To that application he impleaded as ist res- 
pondent, one minor Shanmugham Chettiar through guardian Shanmugham 
Chettiar, and the 2nd, 3rd and 4th respondents respectively, Sathayappa Chettiar, 
.the executant of this security bond and his two sons, Arumugham Chettiar and minor 
Sokkanarayanan, Arumugham Chettiar was a major and Sokkanarayanan was 
admittedly a minor at that time. On the 24th October, 1938, the Subordinate 
Judge of Madura found that the security bond can be enforced in execution, and: 
decreed that the respondents 1 to 4 in that application of whom respondents 2 to 4 
are the persons with whom we are now concerned should pay the principal amount 
of Rs. 2,253-3-1 to the plaintiff-petitioner with interest that is provided in the 
security bond. That is by means of this order the agreement of the undertaking 
given in the security bond was made enforceable as if a decree had been passed 
thereupon. Against that order Arumugham Chettiar, filed an appeal to this Court, 
C.M.A. No. 364 of 1939; in which the only respondent was the plaintiff-petitioner 
Rayalu Iyer Nagaswami Iyer and Company. The father Sathayappa Chettiar and 
the minor Sokkanarayanan Chettiar were not made parties to that appeal. On 
the and April, 1941, this Court consisting of Wadsworth and Patanjali Sastri, JJ., 
allowed the appeal of Arumugham Chettiar and set aside the order of the lower 
Court directing that the joint family properties of Sathayappa Chettiar and his two 
sons can be procgeded against, and held that such an order would-not be binding 
on the share of Arumugham Chettiar or on him personally. But in their order 
the learned Judges have held as follows : 

In this view it is unnecessary to go into thé other questions that have been argued before us. 
We wish only to add that this decision will govern only the parties now before us and is not intended. 
` la ae the rightsofthe respondent as against the other parties tothe proceeding in the Court 
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‘Though Sathayappa Chettiar and Sokkanarayanan were not made parties to that 
appeal;. still the decision arrived at by the Subordinate Judge in E.A. No. 750 of 
1934 as against Sathayappa Chettiar and minor Sokkanarayanan was confirmed. 


Now the question is what is the period of limitation for the execution of the 
undertaking given in the security bond. The learned Subordinate Judge in the 
. Court below is of opinion that since the decreé of this Court in A.S. No. 406 of 1930 
was passed on 14th August, 1934, that date should be considered as’ the starting 
point of limitation from which the period will run for the enforceability of the 
security bond. But the learned Subordinate Judge forgets the fact that it is not 
any right obtained by the decree in O.S. No. 114 of 1925 or its appeal A.S. No. 406 
of 1930 that is now sought for by the plaintiff. What the plaintiff seeks is to enforce 
the security bond, the enforcement of which became effective only as a result of 
the Subordinate Judge deciding that it can be enforced as such without a fresh 
suit. This Court held as against Arumugham Chettiar that the security bond 
cannot be enforced in execution. But this court confirmed the decision of the 
Subordinate Judge regarding the enforceability of the security bond against Satha- 
yappa Chettiar and his minor son Sokkanarayanan Chettiar and that order was 
made on the 24th October, 1938. More than twelve years have not elapsed since 
that date when E.P. No. 88 of 1947 was filed. Therefore in our opinion section 48 
of the Civil Procedure Code will not be a bar against the enforceability of the secu- 
rity bond. The cause of action for enforcing that arose in favour of the plaintiff 
only by the order of the Subordinate Judge, dated 24th October, 1938. Therefore 
the learned Subordinate Judge is in error in thinking that the terminus a quo started 
. from 14th August, 1934, the date of decision in A.S. No. 406 of 1930 when this 
court reversed the decision of the lower Court in O.S. No. 114 of 1925. We are 
therefore of opinion that the execution petition is not barred by limitation. 


The next point decided against the appellant by the lower Court is that when 
E.P. No. 88 of 1947 was filed by the plaintiff-petitioner for execution of the security 
bond, Sokkanarayanan Chettiar, the contesting respondent, was a major and 
therefore the proceedings taken with regard to the sale of properties consequent 
upon the orders in E.P. No. 88 of 1947 would not be binding on him and such being 
the case no property could be sold in execution. The learned Judge did not 
rely upon any decision in support of the view taken by him, but he was of opinion 
that at the time when the orders in execution were made in E.P. No. 88 of 1947 
‘Sokkanarayanan had become a major and such orders should be treated as null 
and void so far as he is concerned, and would not have any legal effect. It is settled 
daw in this court by a long line of cases that if at the inception of a certain proceed- 
ing or at the time a suit is instituted a party is a minor represented by a guardian 
but during the course of the proceeding or the suit he becomes a major and a decree 
is passed on the footing that he was only a minor such a proceeding would be binding 
-on the erstwhile minor if he had not been declared a major at the time of the decree 
or a final order. The decisions in support of this proposition are Sanyasi v. Laksh- 
manan, Nayudu+, Sundaramma Reddi v. Pattabhirama Reddi*, Venkata Someswara Rao vw. 
Lakshmanaswami®, Murugappa Mudaliar v. Desappa Nayanimvaru*. As against these 
decisions Mr. K. S. Ramabhadra Ayyar for the respondent Sokkanarayanan 
invites our attention to a decision in Tanguturi Fagannadhan v. Seshagiri Rao, where 
the learned Judges reviewing the decision reported in Seshagirt Rao v. Hanumantha 
Rao®, came to the’ conclusion that the proceedings therein would not be binding 
on the erstwhile minor.» This case, namely Tanguturi Jagannadhan v. Seshagiri 
Rao, came up for consideration in the latest case Murugappa Mudaliar v. Desappa 
Nayanjmvaru*, The learned Chief Justice ia delivering the judgment adverted to 
this decision at page 4 and observed as follows :— 
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`“ Learned.counsel for the contesting respondents was unable'to point out any such specific provi- 
sion in the Code. He relied on the ruling in Jagannadhan v. Seshagiri Rao4, in support of his conten- 
tion that a sale held without notice to one of the judgment-debtors who was a major but who had been - 
wrongly described as a minor was liable to be set aside at thè instance of that judgment-debtor.- In 
that case the judgment-debtor was wrongly treated as a minor through the execution proceedings. 
from their very commencement. Actually he had attained majority even before the decree though 
he was a minor at the time of the institution of the suit. That was not a case in which a judgment- 
debtor was a minor at the time of the commencement of the execution proceedings but had attained 
majority during the continuance of such proceedings.‘ That case can be likened to a suit against 
a major‘described wrongly as a minor. Strictly speaking such a person cannot be deemed in law 
to have been a party at all to the suit. On the same analogy, if a person who was a major at the 
time of the commencement of the execution proceedings, was throughout the proceedings wrongly 
described as a minor and notice never went to him as a major, the result would be that the entire 
proceedings were without notice to him. A sale held‘in the course of such execution proceedings. 
certainly cannot bind him. That, however, is not the case here. 


Now in our opinion these observations of the learned Chief Justice apply 
appositely to the. present case. At the time the security bond was declared as. 
executable against Sathayappa Chettiar and Sokkanarayanan by the Subordinate 
Judge 24th October, 1938, admittedly Sokkanarayanan was a minor. There is 
no dispute about that. Later on it is seen that E.P. No. 87 of 1947 was filed for 
the relief of enforcing the security bond. That for some reason or other became 
infructuous. Another petition E.P. No. 13 of 1944 was also filed. At the time all 
these proceedings took place Sokkanarayanan was admittedly a minor. There- 
fore at the commencement of the execution proceedings Sokkanarayanan was a 
minor and when E.P. No. 88 of 1947, which was only a continuation of the earlier 
proceedings, was inaugurated, even if Sokkanarayanan had become a major by that 
time, it should be taken that stich proceedings cannot be declared null and void 
at the very inception. Applying the observations of the learned Chief Justice in 
Murugappa Mudaliar v. Desappa Nayanimvaru®, to this case, if on 24th October, 1938, 
Sokkanarayanan had become a major, but had been proceeded against as a minor, 
then probably the decision in Jagannadhan v. Seshagiri Rao! will apply. We are there- 
fore of the opinion following the long course of decisions of this Court that the 
proceedings up to the time at which Sokkanarayanan came to file the application for 
postponing the sale are binding on him unless he can by separate proceedings say 
that there was fraud practised upon him. It seems to us therefore that the learned 
Subordinate Judge was wrong in this alsc. 


Another way of looking at the question is that on a previous occasion in the 
same E.P. No. 88 of 1947, on 8th April, 1948, the same Subordinate Judge who has 
now held that the execution cannot proceed against Sokkanarayanan has negatived 
his contention and held that the execution can be proceeded against him. This. 
. order must, in the natural course of events, be binding on Sokkanarayanan, as res 
judicata, in execution proceedings. For. this purpose if authority is required we 
may refer to the reasoning in Vyravan Chettiar v. R. M. R. Nagaswami Ayyar®. For 
all these reasons we cannot subscribe to the view put forward by the learned Subor- 
dinate Judge that the petition. is barred by limitation. We therefore set aside 
the order of the Subordinate Judge and remand the application to the lower Court 
for eee on the merits. The appellant will be entitled to the costs of this. 
appeal. ; 


V.P.S. Order set aside and application remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMASWAMI. 


C. P,.Vasantarajan and others .. ‘Petitioners* 
a. 
Rani Parvathammani Garu and others .. Respondents. 


Civil Procedure Code (V of 1908), sections 73 and 115—Order of lower court ordering rateable distribution 
among the various decree-holders—Revision under section 115—Competency. 


As a remedy by way of a suit is open to the aggrieved party the High Court will not as a general 
rule interfere in cases arising under section 73, Civil Procedure Code. But when the lower court 
acts without jurisdiction or declines to exercise jurisdiction or the remedy by suit is so inconvenient 
as to practically amount to no remedy or manifestly wrong or the result of the suit if brought . 
would be a definite success a revision will lie. Even so the revisional power is confined to errors 
relating to material defects of procedure and not to errors of either law or fact. Where one of the 
several decree-holders claimed the entire amount from a jtidgment-debtor on certain grounds which 
the lower court found untenable and ordered rateable distribution among the various decree-. 
holders, a revision will not lic as the enquiry would be to entertain an appeal against the order. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Chittoor, in 
E.A. No. 143 of 1950 in E.P. No. go of 1949 in O.S. No. 34 of 1931, dated 15th 
February, 1951. 


K. Sundararajan for Petitioners. 
Ch. Suryanarayana Rao and Ch. Ramakrishna Rao for Respondents. ° 


The Court delivered the following 

Jupcment.—This is a Civil Revision Petition filed against the order made by 
the learned Subordinate Judge of Chittoor in E.A. No. 143 of 1950 in E.P. No. 
go of 1949 in O.S. No. 34 of 1931. 

The facts are—The applicants in E.A, No. 143 of 1950 are the decree-holders 
in O.S. No. 63 of 1945 for a large amount of Rs. 62,000 against the Zamindar of 
Punganoor. The judgment-debtor, the Zamindar of Punganoor, held a decree 
in his favour for costs in Privy Council Appeal No. 46 of 1943 arising from O.S. 
No. 34 of 1931 on the file of the Sub-Court, Chittoor, against one Raja Mahadeva 
Royal Varu. That decree was attached under Order 21, rule 53, Civil Procedure 
Code, in execution of the decree in O.S. No. 63 of 1945 and the final order on that 
attachment petition is Exhibit A-1, dated 17th June, 1948. In pursuance of that 
attachment the petitioners executed the Privy Council decree in E.P. No. go of 1949' 
and the legal representatives of the judgment-debtor deposited the decree amount of 
Rs. 14,389-14-0 on 11th April, 1950, into Coyrt. One Rani Parvathamma holds 
a decree in O.S. No.'60 of 1948 for a sum of nearly a lakh of rupees, against the 
Zamindar of Punganoor and she attached the Privy Council decree and the attach- 
ment was made absolute on 27th June, 1949 and she has also taken out execution 
in other ways against the Zamindar of Punganoor. There are other money decrees 
against this Zamindar of Punganoor in O.S. No. 136 of 1946 and O.S. No: 34 
of: 1930 and the decree-holders therein claimed rateable distribution. The decree-. 

-holders in O.S. No. 63 of 1945 claimed the entire amount on three ground (a) 
‘that it was specifically earmarked for payment towards satisfaction cf their decree ; 
(b) that they in terms of their decree hold a charge on the said amount on the foot 
that the words “a charge on the Punganoor Estate ” in their decree mean movable 
and immovable properties of the Zamindar of Punganoor, and (c) that they are- 
transferees by equitable assignment of the Privy Council decree on the foot ‘of a 
letter which is said to have been passed by the Zamindar or Punganoor. 

‘The learned Subordinate Judge has exhaustively examined these three- 
grounds and come to the conclusion that the decree-holders in O.S. No. 34 of 1931 
did not make out either singly or cumulatively these grounds for claiming the 
entire amount. Therefore he ordered rateable distribution and hence this Civil 
Revision Petition. 


` e 
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A preliminary objection is taken by the learned .Advocate for the respondents 
that a wrong order of distribution can be contested in a suit’: under clause (2) of 
‘section 73, Civil Procedure Code, and that this other remedy being open, the High 
‘Court should not interfere in revision in such a case. In regard to this contention 
two propositions are deducible from the line of decisions on this subject. ~ The 
first proposition is that as a remedy by way of a suit is.open to the aggrieved party 
the High Court will not as a general rule interfere in revision in cases arising? under 
section 73, Civil Procedure Code : Venkataraman v. Mahalingayyan+, Mammad v. Rama- 
chund? ; Murugappa Chettiar v. Narayanaswami Pillai? ; Somasundaram Chetty v. Tiru- 
narayana Pillait ; Subramaniam Chettp.v. Ramaswami Chetty® ; Subramaniam Chetty v. 
Sivaswamy Chelty®. Chockalingam v. Muthuswami? ; Seetharamayya v. Rathamma ; 
Seetharamayya v. Gurunathan® ; Alagannan Chettiar v. Ramanatham Chettiar? ; Ram 
Sarandas v. Amarnath"? ; Daulat Singh v. Rup Narain? ; Mam Chand v. Roshan Lal*3 
and Bulakhidas v.. Murtidhar™. This, however, does not mean that the High Courts 
«cannot interfere in revision at all because where the lower Court acts without juris-- 
‘diction or declines to exercise jurisdiction or the remedy by suit is so inconvenient 
.as.to practically amount to no remedy or is manifestly wrong or the result of the 
suit if brought would be a definite success, a revision has been held to lie ; Sankara- 
narayana Ayyar Firm v. Yeguh Lakshmi Ammal!” ;  Viraraghava v. Parasuraman?®, Sri 
Krishna Dass v. Ghandook Chand? ; Sundaram v. "Mamsa Mavuthar?®, 


But in regard to this second line of decisions we have to bear in mind that their 
Lordships of the Supreme Court have recently examined the scope. of the. revisional 
jurisdiction of the High Courts under section 115, Civil Procedure Code, in Keshardeo 
Chamria v. Radha Kisson Chamria*® and have cited and approved the observations of the 
Privy Council in Amir Hassan Khan v. Sheo Baksh Singh®® ; Balakrishna Udaar v. 
Vasudeva ‘Ayyar®* ; Venkatagiri Ayyangar v. Hindu Religious Endowments Board?*, and 
„Joy Chand Lal Babu v. Kamalaksha Chaudhury®*, and the observations of Bose, J., in 
Narayan Sonaji v. Sheshrao Vithoba?* and laid down that the words “ illegally ” and 
“ material irregularity ” do not cover either errors of fact or law and that they do 
not refer to the decision arrived at but to the manner in which it is reached and that 
the errors contemplated relate to material defects of procedure and not to errors 
-of either law or fact after the formalities which the law prescribes have been com- 
_ plied with. This decision serves to show to the High Courts the limits of the 
Jurisdiction conferred by section 115, Civil Procedure Code. 


' The facts of the instant case show that what the petitioners are seeking is to 
“entertain an appeal in the guise of a revision. Therefore on the preliminary point, 
I hold that a revision of the order under section 73, Civil Procedure Code,.in the 
«circumstances of this case does not lie. This petition is therefore dismissed with 
costs of Rs. 4 leaving it open to the petitioners to file a regular suit if so advised. 


Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. oe 


Present :—Mr. Justice Govinpa Menon AnD Mr: Justice BASHEER AHMED. 
SAYEED. ` : 


Varudu Suryanarayana .. Abpellant* 
V. 
* 

Maturu Venkata Satyanarayana Sastrulu and others .. Respondents. 

Civil Procedure Code ( V of 1908), section 47 (2)—TVhen executing Court can convert execution petition 
into a suit. i i 

An execution application on the file of the District Munsif’s Court was converted by the District 
Munsif into a suit and as the subject-matter of the suit exceeded the pecuniary jurisdiction of the 
Court directed it to be returned for presentation to the proper Court. On its being presented to 
the Subordinate Judge’s Court he held that the Subordinate Judge’s Court has no jurisdiction on 


the ground that the executing Court alone could go into this matter whether it is in the nature of a 
suit or proceeding. : ‘ 


Held, on appeal, that the order was right as the order of the District Munsif converting the execu- 
tion proceeding into a suit is erroneous. An executing Court can convert an execution proceeding 
into a suit only in-a case where that Court will have jurisdiction to try the suit after it is so converted. ~ 
He cannot by converting an execution proceeding of value more than his pecuniary limit create a 
new suit and have it returned for presentation to a Court with a higher pecuniary jurisdiction. 

Appeal against the order of the Court of the Subordinate Judge of Masulipatnam, 
dated 11th July, 1949 and made in unfiled plaint, S.R. No. 3156 of 1949. | 


Konda Kotayya for Appellant, 
E. Krishnamurthi for Respondents. 
. Judgment of the Ccurt was delivered by 


Govinda Menon, 7.—Rather an intriguing question-has arisen here by reason 
of the method adopted: by the parties. There was an execution application regis- 
tered as E.A. No. 1544 of 1944 on the file of the District Munsif of Masulipatnam. 
The learned District Munsif converted it into a suit by an order, dated 15th Novem- 
ber, 1947 and numbered it as O.S. No. 33 of 1948. When that suit came up for 
hearing, it was found that the subject-matter of the suit exceeded the pecuniary 
jurisdiction of the Munsif’s Court and therefore he directed the return of the plaint 
to be presented to the proper Court. It was thereafter presented to the Sub-Court 
of Masulipatnam ; but the Subordinate Judge held that since it was a matter 
relating to execution, even though it was converted into a suit it was only the Court 
which. has jurisdiction to execute the decree that can try this suit. ‘On this finding 
following Ramanuja Naicker v. Solaiappan Naicker®, the learned Subordinate Judge 
directed the return of the plaint and there were certain minor defects also to be 
rectified. The plaintiff again re-presented the same plaint to the same court and 
on a second occasion a successor of the learned Subordinate Judge held that the 
Subordinate Judge’s Court had no jurisdiction, agreeing with the view taken by 
his predecessor, on the ground that it is the executing Court alone, that can go 
into this matter, whether itisin the nature of a suitor as a proceeding. The 
learned Subordinate Judge has again directed the return of the plaint. This 
appeal is against that order. 


We are of opinion that the lower Court is right in returning the plaint, because , 
the matter origmally arose out of execution proceedings and those proceedings 
were converted into a suit. We are also told now that, pursuant to the order of the 
learned Subordinate Judge now appealed against, the plaint has been re-presented 
to the District Munsif’s Court of Masulipatnam and is pending there. In our 
opinion the original order, converting the execution petition into a suit, of the 
District Munsif is opposed to law, because under section 47 (2), Civil Procedure 
Code, an executing Court can convert a proceeding only subject to limitation and 
jurisdiction. That is, an executing Court can convert an execution petition only, 
if converted as a suit, it has jurisdiction to try it but not otherwise. It is well- 
known that there is no pecuniary limit so far as execution is concerned. The 





H 
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‘Subordinate Judge is wrong in thinking that if the execution petition is converted 
into a suit, the value of which is above Rs, 5,000, then the District Munsif can try 
that suit. That is opposed to the plain meaning of the section. . A District Munsif 
may execute a decree transferred to him passed by a District Judge or Subordinate 
„Judge, where the subject-matter is much more than Rs. 3,000. But he cannot 
-entertain a suit, the pecuniary jurisdiction of which is above Rs. 3,000. Therefore 
what is contemplated under section 4.7, sub-clause (2) is that, ifan execution petition 
is within the pecuniary jurisdiction of the Court in which it is filed, then only it 
can convert it into a suit, but not otherwise. He cannot by converting an execution 
petition of the value of more than Rs. 3,000 create a new suit and have it returned 
for presentation to a Court of higher jurisdiction. In this view, now that the plaint 
has been again re-presented before the District Munsif, he should reconvert that into 
.an execution petition and dispose of it according to law. With these observations 
the Civil Miscellaneous Appeal is dismissed with costs. 


V.P.S. — Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Mack. 


Aneome-tax Officer . <.. Appellant® 
V, 
Indian Insurance and Banking Corporation, Limited, Salem 
and another À .. Respondents. 
Mortgage—Receiver in a simple mortgage suit—Rents and profits of mortgaged property realised by— 
Claim to—If mortgagee entitled to priority over arrears of income-tax. 


A Crown debt is not a secured debt in the sense that there is no property charged with its 
‘payment. But it is given a privileged priority over other debts by judicial decisions and also 
under Statutes. They occupy a special and privileged category of their own. 


It is only a secured debt, that is, one in respect of a strictly specified security which can have 
priority over a Crown debt. The rehts and profits collected by a receiver appointed by a Court ina 
simple mortgage suit in prosecution of an equitable remedy open to the mortgagee do not constitute 
part of the security as such. Although such rents and profits can be claimed by the mortgagee in 
‘priority to other simple creditors they cannot be appropriated by the mortgagee in priority over 
-a Crown debt. But even a Crown debt could have no priority at all over the sale proceeds of the 
hypotheca out of which the secured creditor is entitled to realise his dues in full. 

Ma Joo Tean v. The Collector of Rangoon, (1934) I.L.R. 12 Rang. 437, doubted. 


Manickam Chettiar v. Income-tax Officer, Madras, (1938) 1 M.L.J. 351, Mohideen v. Nagu Bai 
LL.R. (1939) Mad. 496: (1939) 1 M.L]. 730, referred. i S > 


Sambasiva Chettiar v. Secretary of State for India in Council, (1940) 1 M.L.J. 429, followed. 


Appeal against and petition to revise the order of the Court of the Subordinate 
„Judge of Salem, dated 25th day of September, 1951 and made in I.A. No. 293 
f 1951 in O.S. No. 117 of 1949. 

C. S. Rama Rao Sahib for Appellant. 

M. K. Nambiar and G. F. Louis for Respondents. 

The Court delivered the following 


Jupement.——The point this appeal raises is whether a Crown debt for income- 
‘tax, as it was then for the years 1945 to 1947 due by a mortgagor is; on the appli- 
-cation of the Income-tax Officer, payable in priority out of rent and profits collected 
by a Receiver appointed in a simple mortgage suit filed by the mortgagee. The 
learned Subordinate Judge held that the Crown debt was entitled to priority only 
as against unsecured creditors, taking the view that the rents and profits from the 
hypotheca constituted part of the mortgaged property upon which the debt due to 
the mortgagee was secured. This appeal has been filed by the Income-tax Officer 
concerned, i: 

The learned Subordinate Judge was partly guided by a Rangoon decision in 
Ma Foo Tean v. Collector of Rangoon? which appears to be the anly. decision out of 
eee 
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several considered by the learned Subordinate Judge which is in point. That 
was a case in which the Collector of Rangoon claimed Rs. 1,029 court-fee pay- 
able. by the mortgagor from the funds held by a Receiver appointed in a suit on 
the mortgage. Sir Arthur Page, C.J. and Ba U, J., held, reversing a decision of 
Leach, J. (as he then was), that the Crown was not entitled to payment in- priority 
ever the party entitled, who was the mortgagee decree-holder. They took the 
view.that rents and profits arising out of motgaged lands in the hands of a 
Receiver were prima facie not sums payable to the mortgagor, but formed part of 
‘the mortgaged property upon which the debt due to the mortgagee was secured. I 

am not bound by this decision, the correctness of which is with great i open 
‘to doubt. 


The mortgage in the Rangoon case appears to have been an English mortgage 
‘or a mortgage by deposit of title deeds coming within the scope of section 58 (g) 
and section 69 (1) (a) of the Transfer of Property Act. In such a case, under 
‘section 69-A such a mortgagee has a right to exercise a power of sale and is entitled 
‘to appoint by writing signed by him on his behalf a Receiver of the income of the 
-mortgaged property. Such Receiver shall, under this section, be deemed to be the 
agent of the mortgagor—-It is urged before me that a Receiver appointed by the 
‘Court in a simple mortgage suit is in a similar position and that all that he collects 
.as rents and profits on ‘this form of mortgage must go to the mortgagee in priority 
‘to all other creditors. 


_ There is in the first place no doubt about the right o of the-Crown on mere appli- 
-cation and without any formal attachment to obtain an order of payment in priority 
-over unsecured creditors from funds in Court belonging to the debtor. This has 
been settled in Manickam Ghettiar v. Income-tax Officer, Madura. Section 46 of the 
Indian Income-tax Act provides for recovery of arrears of income-tax by the, 
‘Collector on receipt of an Income-tax Officen’s certificate as if it were an arrear of 
Hand revenue. It is not disputed before me that Crown dues for land revenue and 
income-tax are payable in priority over all simple creditors, and that the Income-, 
tax Officer would have no priority at all over the amount realised by the sale of 
the hypotheca, the entire sale proceeds being of course the security of the mortgage 
-which he is entitled to realise in full. 


As regards the rents and profits collected from the hypotheca by the Receiver 
appointed in a mortgage suit, the position is different. It is conceded that the 
Crown or now the Government of India or the State Government is entitled to 
priority as against simple money creditors over money which is brought to Court in. 
-execution of money decrees. It is however contended by Mr. Nambiar that such a 
debt, although it is entitled to priority over all simple money debts, has no priority 
-over the mortgagee in respect of rents and profits collected by the Receiver. . It is 
true that as between the other simple creditors and the mortgagee, it has been 
held that the mortgagee was entitled to preferential rights as against ‘the holder 
-of a money decree in respect of profits of the hypotheca in the hands of the Receiver. 
This was decided by Leach, C.J. and Madhavan Nair, J.,in Mohideen v. Nagu Bai?. 
“That was again a case of an equitable or English mortgagee. Mr. Rama Rao 
for Income-tax Officer ‘relies on Sambasiva Chettiar v. Secretary of State for India in 
Council? a decision by Wadsworth, J., which appears to be relevant and in point, 
which, however, does not appear to have been placed before the learned Subordi- 
nate Judge. ‘That was a case of a simple mortgage in a suit by a mortgagee in which 
-a Receiver was appointed. The mortgagor owed Government money in respect 
of kudimaramath due under the Madras Compulsory Labour Act. An order by 
the Subordinate Judge of Chingleput on an application by the Collector that this 
Crown debt should be paid in priority even over the mortgagee was upheld. J am 
‘with respect in general agreement with the reasons given by Wadsworth, J., in 
-support of his view that in India at any rate a simple ‘mortgage does not bind the 

rents and profits of the hypotheca. 
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The appointment of a Receiver in a simple mortgage suit is an equitable 
remedy granted to the mortgagee in special cases, as for instance, when the debt. 
which has accrued is in excess of the value of the hypotheca or when interest has 
not been paid for several years. It was always open to the mortgagee to realise: 
the security by bringing it to sale in which case the Crown and the other simple 
creditors would be excluded from any share in the security itself. The rents and. 
profits collected by a Receiver appointed by a Court cannot strictly be regarded 
as property charged with the debt. Wadsworth, J., took the view that the Court 
gave preference to the mortgagee over the simple creditors, merely by way of justice 
and equity, to ensure that the mortgagee shall not be damnified by the piotraction 
of the suit. I find it difficult to accept this as the basis for giving preference 
to the mortgagee over simple creditors, in view of the mortgagee being more often 
than not responsible for his own difficulties, in not suing on his mortgage earlier 
and his not bringing the property to quick sale. It is not always easy to lay down 
precise reasons to support every just and equitable principle laid down by the 
Courts. Mr. Nambiar urges that if the mortgagee is given a preferential claim 
to simple credi:ors, a Crown debt which is also in the categury of an unsecured 
debt has no claim to priority. I am unable to agree. A Crown debt is not a. 
secured debi in the sense that there is no specific property, charged with its pay- 
ment. It is given a privileged priority over other debts by judicizl decisions and 
also under statutes. The priority of Crown debts is recognised in section 73 (3), 
Civil Procedure Code, which lays down that nothing in that section, whic 
relates to the distribution of assets rateably among dec:ee-holders, shall affect the 
right of the Crown, in the Presidency Towns Insolvency Act, section 49, 
and in the Provincial Insolvency Act, section 61, which require payment of 
all debts due to the Crown cr to any local authority in priority, to all 
other debis. If such priority to Crown debts is safeguarded in insolvency, a fortiori 
Crown. debts should be awarded strict priority as it appears to me in insolvency.. 
Crown debts cannot for all purposes therefore be put into the category of unsecured. 
debts. They occupy a special and privileged category of their own. It is only a 
secured debt, that is, one in respect of a strictly specified security which can have 
priority over a Crown debt. I have no hesitation in agreement with Wadsworth, J., 
in holding that the rents and profits collected by ə Receiver appointed by a Court 
in a'simple mortgage suic in prosecution of an equitable remedy open to the mort- 
gagee do not constitute part of the security as such. Although such rents and 
profits can be claimed by the mortgagee in priority to other simple creditors, they 
cannot be appropriated by the mortgeget in priority over a Crown debt. For these 
reasons, the order cf the learned Subordinate Judge is reversed and the appeal 
is allowed with costs. The Income-tax Officer will be paid his claim out of the 
funds in court deposited by the Receiver. I make no order as to interest. 


C.R.P. No. 1863 of 1951 is a revision petition by the mortgagee filed, it would. 
appear, by way of abundant caution seeking the same relief. The correct remedy 
‘was by way of an appeal and not by way of revision. 
~ `The petition is dismissed as unnecessary without any order as to costs. 

RM. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Govinpa MENON AND Mr. Justice BASHEER AHMED 
SAYEED. 


The Public Prosecutor .. Appellant in all the 
` appeals * 
. v. 
Rajanga Çhetti and others .. Respondents. 


Madras District Municipalities Act (V of 1920), section 250 (1) (b)—*“ Premises ”—If includes open 
Jield—Installation of oil engine for agricultural purposes in open field within a Municipality—TIf punishable under 
section 313 of the Act. 


The word ‘ premises’ when used either in the Madras District Municipalities Act or in the 
Madras District Boards Act should be understood as meaning a building with the land adjacent 
thereto. A building is a necessary criterion for the application of the term. The word must be given 

, the ordinary interpretation and connotation given to it in the English language in which the 
word ‘premises? mean a building and its adjuncts. 


The installation of an oil engine in an open field where paddy is grown, though it amounts to 
an installation of machinery will not amount to an installation in a premises within the meaning of 
section 250 (1) (b) of the Madras District Municipalities Act and as such is not punishable under 
section 313 of the Act. Venkatachala Udayan v. Executive Officer, Rasipuram Panchayat Board, (1949) 2 
M.L.J. 263 held to lay down the correct law. 

Appeals under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondents (Accused) by the Bench Court at Cudda- 
lore, O.T., in B.C, Nos. 118, 119, 159 and 160 of 1951 on its file. 


R. Santanam for Appellant in all appeals. 
R. Viswanatha Ayyar for Respondents in C.A. No. 126 of 1952. 


The Judgment of the Court was delivered by 


Govinda Menon, 7.—These are appeals by the State under section 417 of the 
Criminal Procedure Code against the acquittal of the respective respondents for an 
offence under section 250 read with section 313 of the Madras District Municipalities 
Act by the First Class Bench Court of Cuddalore, O.T. The question raised in each 
one of them is identical and so all the cases can be dealt with together by one and 
the same judgment. 


The Sanitary Inspector of the Cuddalore Municipality filed complaints against 
each of the respondents on the ground that each one of them had installed and worked 
an oil engine of 5 H.P. in agricultural lands without obtaining a licence from the 
Municipality. The defence was that under section 250 of the Madras District 
Municipaliiies Act no licence was necessary, because the section does not apply 
to the installation and werking of oil engines in agricultural land. The Bench of 
Magistrates relied upon a judgment of our learned brother Panchapekesa Ayyar, J., 
in Venkatachala Udayan v. Executive Officer, Rasipuram Panchayat Board+, where interpiet- 
ing section 194 (1) (4) of the Madras Local Boards Act, which is exactly in the same 
terms as section 250 (1) (b) of the District Municipalities Act, he held that no licence 

~ is necessary for installing an oil engine in a field well for irrigation purposcs. Follow- 
ing this decision, the Bench of Magistrates held that there was no installation in 
any premises in the cases in question and therefore acquitted all the accused. The 
State has preferred the above appeals, objecting to the ‘acquittal of the various 
respondents. 


When these appeals came up for hearing before Krishnaswamy Nayudu, J., 
the learned Public Prosecutor argued that even the installation of machinery and 
oil engine in a paddy-field within the municipal limits would come within the 
meaning of the section. It was argued before the learned Judge that the word 
“ premises” includes land and everything appurtenant thereto and therefore 
when. any machinery is installed on land, t.e., on terra firma, there must be a licence: 
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as required under the Act. The learned Judge was of opinion that the decision 
of Panchapakesa Ayyar, J., required reconsideration and therefore referred the 
matter to a Bench. 


Section 250 (1) (a) and (1) (b) of the Madras District Municipalities Act are 
as follows :— 

“ aso (1) Every person intending 

(a) to construct or establish any factory, work-shop or work-place in which it is proposed to 
employ steam-power, water-power or other mechanical power or electrical power, or (4) to install 
in any premises any machinery or manufacturing plant driven by steam, water or other power as 
aforesaid, not being machinery or manufacturing plant exempted by rules, shall, before beginning 
such construction, establishment or installation, make an application in writing to the municipal 
council for permission to undertake the intended work”, 

‘The subsequent portions of this section deal with the’ granting of permission 
and the fees to be charged for that purpose. Under section 313 (1) (a) of the Act, 
any person who contravenes any provision of any of the sections or rules specified 
in the first column of Schedule VII, etc., shall be convicted and punished. One 
of the sections referred to in the first column of Schedule VII is section.250 and in 
describing the offerce in column (3) the expression used is “ unlawful erection of 
factory, workshop, etc.” 


For the purpose of comparison it is better to refer to similar provisions in section 
194. of the Madras District Boards Act also. Clauses (a) and (b) to sub-section (1) 
of section 194 read as follows :— 

“ 194 (1) Every person intending 


(a) to construct or establish in any non-panchayat area any factory, workshop or work-place 
in which it is proposed to employ steam power, water power or other mechanical power or electrical 
power, or 


(6) to instal in any premises in a non-panchayat area any machinery or manufacturing plant 
driven by steam, water or other power as aforesaid . . . . . 2” 

It will therefore be seen that the corresponding sections are ad idem and if the 
decision of Panchapakesa Ayyar, J., is right, the acquittal of the respondent cannot 
be questioned. - 


What Mr. Santanam appearing for the learned Public Prosecutor urges is 
that it is section 250 (1) (b) of the Madras District Municipalities Act that has been 
contravened in this case and in that clause the gravamen of the offence is the instal- 

‘lation in any premises of any machinery or manufacturing plant, etc. It is not 
disputed in these cases that the 5 H.P. oil engine is a machinery and that the same 
has been installed. But the only question is whether the installation in an cpen 
field where paddy is grown or where plantain are reared, would be installation 
in the premises. Such being the case, the answer to the question depends upon the 
meaning of the word “premises” in the section. In the Chamber’s Twentieth 
Century Dictionary ai page 724 the meaning of the word “ premises” is given as 
follows :—‘‘ Noun—plural. A building and its adjuncts”. It need hardly be said 
that in common parlance what is understcod is the same thing. The same is the 
meaning given to that word in the Concise Oxford Dictionary as well at page go4. 
But Mr. Santanam contends that the ordinary meaning given to that word should 
not be applied when it occurs in a statute where it is used as a term of art and for 
that purpose he invites our attention to Ramanatha Ayyar’s Law Lexicon at page 
t004, where the learned author says that “ Premises” includes land and every- 
thing appurtenant thereto. But in the same page a little lower down after quoting 
Beacon Assurance Co. v. Gibht, the learned author states that “ premises ” in popular 
language frequently means “ buildings”. The same is the meaning given to the 
term in Bai Jamna v. Bai Jadav?. In Bristol W. W. Co. v. Uren’, “ premises” has 
been defined as including a pleasure garden occupied with a dwelling house. As 
we have already stated, one does not use the word “ premises” when referring to 
an expansive open space or an area unoccupied by buildings. To say that a meeting 
was held with n the premises of the Triplicane Beach or the premises of the sands 
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of Palar river would jar one’s ears and would be factually incorrect. We have to 
give to the word the ordinary interpretation and connotation given to it in the 
English language and when the dictionaries refer to the word ‘premises ” as building 
and its adjuncts, there is no reason why the Court should import a different meaning, 
when such a word is used in a statute simply because under certain conditions 
and circumstances the word “ premises” includes land and everything appur- 
terrant thereto. At page 791 of Wharton’s Law Lexicon, 14th edition, the mean- 
ing given to the word “ premises ” is that it is often used as meaning land ‘or houses. 
The author next refers to the statutory meaning in particular statutes, for example 
the Public Health Act, 1875, section 4, where premises includes messuages, build- 
ings, lands, easements, tenements and hereditaments of any tenure. By the word 
“ messuages ” is understood, a dwelling house and offices with adjoining lands 
appropriate to the household or a mansion house and grounds. So the primary 
meaning of the word “* premises ” is not open land under the sky, but something in 
the nature of a roofed construction with walls. 


In note to section 14 of the English Food and Drugs Act 1938, “ premises ” 
has been defined as follows :—(See Lumley on Public Health), Vol. II, p. 1333. 


“ (Premises ’ include messuages, buildings, land, easements and hereditaments of any tenure ”. 


At page 1448 of the same book, in dealing with section 100 of the same Act, the 
same definition, viz., “ premises”? including messuages, buildings, land, easements 
and hereditaments of any tenure, is given. The inclusive definition of the 
term “ premises ” given in Ramanatha Ayyar’s Law Lexicon should be understood 
as meaning that whenever there is a building or a messudge and some land 
or garden is appurtenant to that building or messuage, then such land should 

- also be taken to be included within the “ premises’. We cannot therefore agree 
with the contention of Mr. Santanam that when the District Municipalities Act, 
or the Madras District Boards Act, uses the word “ premises ”’ as such, any vacant 
or open land of whatever acreage it might be, would come within the meaning 
of the term “‘ premises”. If we accept the contention put forward on behalf of 
the State, then it comes to this, that wherever, within the State, a person instals 
an oil engine or a machinery, he should be compelled to take out a licence, for 
the entire State, except the City of Madras and some Agency tracts are covered 
by the District Muncipalities Act and the District Boards Act. If the intention 
of the Legislature were such, then they need not have used the word “ premises ” 
in clause (b) of sub-section (1) of section 250 of the Madras District Municipali- 
ties Act or section 194 (1) of the District Boards Act. When we compare clauses 
(a) and (b), the meaning is made clear ; for it is seen that the word “ premises ” 
is significantly absent in clause (a) which speaks about the construction or establish- 
ment of any factory, work-shop or work-place in which it is proposed to employ 
steam-power, water-power or other mechanical power or electrical power. There- 
fore, whenever any person wants to establish a factory, work-shop, or work-place, 
in which the abovementioned powers are to be employed, then wherever its loca- 
tion may be, there will be the necessity of getting a licence. If the intention of 
the Legislature had been that the same should apply for the installation of any 
machinery or manufacturing plant, driven by steam or water power, then clause (b) 
becomes redundant in one sense. In another sense, it is unnecessary to use the 
word “ premises ” at all because the clause would be self-contained if the word 
“ premises ” is omitted, in which case the clause would read thus :— 


“ To install any machinery or manufacturing plant driven by steam, etc.” 


That would make it necessary for any person to apply for a licence if he wants 
to do any of the things mentioned therein. It will be interesting to refer to section 
249 and Schedule V of the District Municipalities Act also in this connection. 
The heading of the section is “ Industries and Factories” and the marginal note 
speaks of “ purposes for which places may not be used without licence.” Schedule 
V which refers to section 249 begins with the following words : “Purposes for which 
premises may not be used without a licence under section 249.” If we look at the 
purposes enumerated thereafter, it will be seen that all of them can be done only 
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in buildings. Therefore when the word “ premises” is used in Schedule V, it 
should certainly be understood as a building, and one should not impute an inten- 
tion to the legislature, unless it is plainly necessary, that the same word should be 
used with different meanings in different contexts and in different places in the 
same statute. We are therefore of opinion that the decision of Panchapakesa 
Ayyar, J., in Venkatachala Udayan v. Executive Officer, Rasipuram Panchayat Board, 
even though it is based on a concession made by the’State Prosecutor, lays down the 
correct law and that the word “ premises ” when used either in the Madras District 
Municipalities Act or in the Madras District Boards Act should be understood 
as meaning a building with land adjacent thereto. A building is a necessary cri- 
terion for the application of the term. The acquittal of the respondents i is there- 
fore right and all these appeals are dismissed. > 


R.M. seems . Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mnr. Justice RaMASWAMI. 


Ahilyamba’ Chatram and Devasthanam by its hereditary 
trustee Sri Rajaram Rajah Saheb, Senior Prince at 
Tanjore Palace .. Petitioner* 
D. ; : 
R. Subramania Ayyar .. Respondent. 
Limitation Act (IX of 1908), Articles 120 and 145—Deposit of money (cash) as security by a clerk— 
Application for return of money—Periad of limitation for suit. 


A clerk, who was employed by the petitioner Devasthanam, on his depositing security in cash 
in 1927, left since in 1930 and in 1947 sent notice to the Devasthanam for return of his money. On 
the question whether his suit was barred and if so whether Article 120 or 145 applied to the case. 


Held, Article 145 of the Limitation Act applied and a period of thirty years made the suit within 
time. 
Krishtappa Chetty v. Lakshmi Ammal, (1923) 44 M.L.J. 431, followed. 
, Case-law reviewed. 
Petition under section 25, Act IX of 1887, to revise the decree of the Court of 
Small Causes, Tanjore, in S.C. No. 1177 of 1949. . 


G. R. Fagadisa Aiyar for Petitioner. 
R. Subramania Ayyar for Respondent. 


The Court delivered the following 
Juvcmenr :—This is a Civil Revision Petition filed against the decree and 
judgment of the learned Small Cause Judge of Tanjore in S.C. No. 1177 of 1949. 


The facts are.—The plaintiff, R. Subramania Ayyar, was appointed as clerk 
of the defendant Ahilyamba Chatram Devasthanam, in 1927. It is evident from 
Exhibit A-1 that as security for the proper fulfilment of his duties as a clerk under 
the defendant Devasthanam, the plaintiff deposited as security on three occasions 
amounts aggregating to Rs. 200. The receipts for these payments are Exhibits 
A-2 to A-4. The plaintiff left the.service of the Devasthanam in 1930. He gave 
a registered notice on 15th January, 1947, for return of the amount deposited. 
The Devasthanam did not comply with the demand. Hence the suit in the lower 
Court. 


The controversy in the lower Court and here is whether Article 120 or Article 
145 of the Limitation Act applies to the same. If the former is the case, the suit 
is barred by time and if the latter is the case the suit is within time. 


A suit to recover a sum of money deposited as security for proper performance 
of the duties of an office and from which the employer was entitled to deduct all 
sums not accounted for by the employee, comes under Article 120 of the Limitation 
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Act. But authority is not wanting for the view that the amount is also a deposit 
which comes under Article 145 of the Limitation Act. The decisions of the Madras 
High Court were not always uniform. In Narayanaswamy v. Aiyaswamy! where 
A gave B twenty loose rubies in order that B might give them to a goldsmith and 
have them made into a jewel and on the failure of B to do so, A sued him for the 
rubies or their value, it was held by Mr. Justice Sadasiva Ayyar that the trans- 
-action*was a mandatum and not a deposit in the legal sense as the moveable property 
bailed was not itsclf to be returned in the condition in which it would naturally remain 
at the time of the return (along with any natural accretions, if any such accretions 
happened to be added) but the defendant promised to have some work performed 
in connection with the rubies and to deliver a jewel into which the said rubies had 
to be worked. In Balakrishnudu v. Narayanaswami Chetty*it was held by Wallis, J., 
that the word ‘ deposit’ in the article must be taken to mean the sort of bailment 
known to lawyers under that name in the Roman Law of bailments which was 
accepted by Bracton and afterwords by Lord Holt in Coggs v. Bernard?. He 
further observed as follows : 

“This depositum is a bailment of a specific thing to be kept for the bailor and returned when wanted 
as opposed to commodatum where a specific thing as a horse or a watch is lent to the bailee to be used 
by him and then returned ; and both are contrasted with mutum where corn, wine ,or money or other 
things are given to be used and other things of the same nature and quality are to be returned instead. 
In my opinion there is no ground for holding that in the Acts of 1859 and 1871 the word ‘deposit’ 
in the sections and articles already referred to included so called deposits of money or other things 


which were not intended to be kept but to be used, and there is nothing in the Acts of 1877 and 1908 
to show that any different construction should now be put on articles 133 and 145. 


The framers of those Acts were lawyers and must be taken to have used the term deposit in 

the ordinary legal sense. This conclusion is not, I think, in any way affected by the fact that in 
1877 the Legislature introduced a new article 6o which speaks of ‘money deposited under an 
agreement that it shall be payable on demand ’, thus using the word ‘ deposit’ not in its legal but in 
its popular sense.” 
The decision of Wallis, J. was affirmed on appeal in Balakrishnudu v. Narayana- 
swami Chétty* and Sir Arnold White, C.J. entirely concurred in the reasons stated 
by Wallis, J. A contrary view has however been taken in Kishtappa Chetty v. 
Lakshmi Ammal*®, namely that the word ‘ deposit’ in the article has not been used 
in the limited sense of depositum but in a wider sense as including a commodatum i.e., 
a bailment for the use of the bailee. Schwabe, C.J. observed that the Legislature 
meant to use simple and plain language and in using the words ‘ deposit’ and ‘ deposi- 
tary they meant simply to say that when one man’s property was handed by that 
man to another he became a depositary of it unless there was something in the 
terms of the handing over which would prevent his being treated as a person with 
whom it was deposited at all. ‘It is almost impossible” observed his Lordship 
further, 

“ that when they were making a period of thirty years applicable to cases of goods handed 
over either for safe custody or in pledge, they should have intentionally made a shorter period for 
cases of goods handed over for the advantage of the person to whom they were handed. It would 
be most illogical to allow a shorter period in the case where the ‘ depositee’, if I may use the 
word, gets the advantage than is allowed in the case where the depositee is merely doing something 
for the advantage of the depositor, and it is to be observed that cases not coming under Article 145 
‘come nowhere, unless indeed they can be brought within the words of Article 49.” 

‘The latest decision of the Madras High Court Kishtappa Chetty v. Lakshmi Ammal’ 
is in conformity with other decisions and appears to be the better view that in cases 
of this nature Article 145 applies. Once the Calcutta High Court itself held that 
Article 145 contemplated deposit or pawn of an article to be returned in specie and 
therefore does not apply where the property is money deposited with a banker. But 
a contrary view was subsequently taken and according to Holmwood, J., the return 
of money in current coin, though not of the identical coin given, is returning it in 
specie ; Lala Gobind Prasad v. Chairman of Patna Municipality®. In Bibhutibhushan 
Datta v. Anadinath Datta? where there was a deposit of Government promissory 
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notes as security for services and at a partition of the family one “branch received. 
the notes and was sued’ by another branch for the recovery of its share of those 
notes, the meaning of this article as given in Aishtappa Chetty v. Lakshmi Ammal! 
was approved and followed. In Ram Ranbiiay v. Mt. Bachia Kuari®, it was held as. 
follows : 


“It may very well be that article 145 when it speaks of the depositee and pawnee recovering 
moveable property deposited or pawned that may include money or coin. Their Lordship of the: 
Privy Council in Asghar Ali Khan v. Kurshed Ali Khan®, have held that the words ‘ moveable property” 
in article 89 was sufficiently wide to cover money.” 


The reason why such a long period of thirty years has been fixed for suits for 
recovery of deposits and pawns, has been stated by Doyle, J. of the Rangoon High. 
Court in Ma Shwe On v. Ma Saw?’ as follows : . 

“It is significant that section 10 Limitation Att does not allow limitation to be set up at all 
by a trustee in the case of an express trust. It is only reasonable therefore to suppose, in cases like 
the above where there is a transaction in the nature of atrust that the law would contemplate a 
longer period of limitation against a wrongdoer thanin cases where no trustof any kind had been. 
established.” l l 

Therefore, the view taken by the lower Court is correct and’ Article 145 of the- 
Limitation Act applies to this case and this Civil Revision Petition is dismissed and 
as no one has appeared to oppose without costs. 


K.C. EER 5 Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


E 
PRESENT :—MR. Justice GovinpA MENON AND MR. Justice BASHEER AHMED: | 
SAYEED. i ; 


Vinaitheertha Thevar .. Appellani.* 
v. . T 
N. S. Viswanatha Ayyar . .. Respondent. 


Transfer of Property Act (IV of 1882), section 55 (4)—Usufructuary morigage—Owner selling property 
—Condition of reservation of money to pay off encumbrances—Insolvency of vendor—Encumbrances not paid by 
vendee—Vendor’s lien whether exists—Statutory lien whether could be made out—Limitation Act (IX of 1908); 
Article 132. ` 


C, an owner of properties usufructuarily mortgaged them to defendant-respondent here, the 
stipulation in the deed of mortgage being that the mortgagee was to remain in possession; enjoy 
the. usufruct till a particular date when the mortgage amount would be paid and the redemption of 
property would take place. The mortgagor sold his equity of redemption to R with the condition 
attached to it, namely, that out of the sale price the mortgage amount was reserved for discharg- 
ing (1) the mortgage (2) another pronote debt due by the vendor to another in respect of which a 
suit was pending. Both these amounts were not paid off. Thereafter C filed an insolvency peti- 
tion himself and got himself adjudicated. Pending the adjudication he borrowed a small sum 
from the plaintiff appellant by executing a pro-note. Later he got an order of discharge on 
condition of his promise to pay in instalments till the proved creditors are paid 12 annas in the 
rupee. Later C died and after his death the plaintiff filed a suit in his place of residence and got 
a decree. In execution of that-decree, the decree-holder attached the equity of redemption and 
purchased them. By another E.A. he got symbolical delivery in 1941 and the present suit was by 
him for redeeming the mortgage as purchaser of the equity ofredemption. . 


Held, (1) Following Official Assignee of Madras v. Narayana Mudaliar, (1952) 1 M.L.J. 662 and’ 
Subramania Ayyar v. Meenakshisundaram, (1937) 1 M.L.J. 637: 1I.L.R. 1937 Mad. 679 and Kewal 
. Krishan v. Special Official Receiver, A.I.R. 1939 Lah. 384 the last promissory note after date of 
presentation of the insolvency petition and the subsequent decree and execution proceedings could 
not be deemed to have absolutely no effect. 


(2) No charge under section 55 (4) of the Transfer of Property Act would lie with the vendor. 
The existence of a statutory charge would only arise if there was a contract between vendor and vendee- 
that the latter would pay‘the consideration in the hands of the vendor who would redeem the mortgage 
and deliver the property free of encumbrance to the vendee. Though a vendor’s lien might be said 
to exist, there would be no statutory lien in a case where the agreement was that the vendee should 
himself discharge the mortgage and recover possession of property. Hence the usufructuary mort- 
gagee could not bring a suit for sale against the mortgagor. 4’s only remedy was to remain in pos- 
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session of the property and enjoy the usufruct and nothing more. The vendor C could not be said 
to have been in any way damnified by the non-redemption by the vendee. 


Ram Adhar v. Shankar Baksh Singh, t9 34) LL.R. 10 Luck. 531 ; Ram Chander v. Pt. Ram Chander, 
A.LR. 1936 All. 890, distinguished 


i (3) The limitation period of 12 years under Article 132 having expired the vendor’s lien could 
not be enforced by the owner C. 


Ganga Ram v. Reghubans, (1948) I.L.R. 27 Pat. 898, followed. The plaintiff would be prevented 
therefore from obtaining any relief. 


Case-law reviewed. 


Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon’ble Mr. Justice Rajagopalan, dated the 18th February, 1949 and passed 
in S.A. No. .702 of 1946 and in C.M.P. Nos. 896 and 1083 of 1949. S.A. No. 702 
of 1946 preferred to the High Court against the decree of the Court of the Subordi- 
nate Judge of Madurai dated the gist t October, 1945 and passed in A.S. No. 57 of 
1944. (O.S. No. 281 of 1943, District Magistrate’ s Court, Tirumangalam). 


K. Veeraswami and G. Ramanujam for Appellant. 
A. Sundaram Ayyar and S. Thyagaraja Ayyar for Respondent. 


The Judgment of. the Court was delivered by 


Govinda Menon, 7.—One Chidambaram Pillai was the owner of the properties. 
which are sought to be redeemed in the suit out of-which the above Letters Patent 
Appeal has arisen. On 6th February, 1917, under Exhibit P-1 he usufructuarily 
mortgaged these properties to the defendant respondent, the mortgage money 
secured being a sum of Rs. 2,850. The stipulation in the deed’ was that the mort- 
gagee was to remain in possession, enjoy the usufruct until the 15th May, 1923, 
when the mortgage amount would be paid and redemption would take place. The 
document in question evidences an ordinary usufructuary mortgage without any 
complications. On 29th October, 1923, under Exhibit D-1 Chidambaram Pillai 
sold the equity of redemption in these properties to one A. N. R. M. ogres 
Chettiar and the consideration recited in the sale deed was a sum of Rs. 8,500 of 
which Rs. 2,850 was reserved for payment to the mortgagee under Exhibit P-1, 
Rs. 150 for discharging a promissory note debt due by the vendor to the same usu- 
fructuary mortgagee, and -a sum of Rs. 5,500 for discharging a promissory note 
debt due by the vendor to one M. L. M. Ramanathan Chettiar of Devakottai 
in respect of which debt C.S. No. 980 of 1922 had been filed in the High Court. 
No sum was paid in cash. It is common ground that Ramanathan Chettiar has 
not paid off the decree amount in G.S. No. 980 of 1922 or the promissory note debt 
due to the defendant. Obviously the mortgage has not been redeemed at all. 


On 12th September, 1930, Chidambaram Pillai filed I.P. No. 28 of 1930 in 
the Sub-Court of Ramnad for getting himself adjudged an insolvent and he was. 
accordingly adjudicated on 26th June, 1931, vide Exhibit D-4, with the result that 
his properties had become vested in the Official Receiver of Ramnad under section 
28 (2) of the Provincial Insolvency Act. Pending his adjudication on 13th October, 
1930, Chidambaram Pillai borrowed a sum of Rs. 500 from the plaintiff by executing 
a promissory note, a copy of which is filed as Exhibit D-14. It was renewed on 
7th October, 1933, by a promissory note, a copy of which is filed as Exhibit D-15. 
On 28th April, 1934, under Exhibit D-8 Chidambaram Pillai obtained an order of 
discharge on condition that he would pay Rs. 15 per month till the proved creditors 
are paid at the rate of twelve annas in the rupee. In October 1935 Chidambaram 
Pillai died and after his death the plaintiff who had obtained the promissory note, . 
the originals of Exhibits D-14 and D-15, filed S.C.S. No. 287 of 1936 in the Sube 
Court of Tuticorin against the widow of Chidambaram Pillai for recovery of the 
amounts due under the promissory notes and the suit was decreed in favour of the 
plaintiff on 3rd November,.1936. In execution of that decree by E.P. No. 567 
of 1939, dated 18th I November, 1940, the decree-holder plaintiff attached the equity 
of redemption in the mortgaged properties under Exhibit P-1 and purchased them 
himself. By E.A. No. 72 of 1941 the plaintiff obtained symbolical delivery en 
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8th February, 1941, of the rights purchased by him and the present suit is as the 
owner of the equity of redemption by’ the plaintiff to redeem the mortgage 
Exhibit P-1. 

The usufructuary mortgagee under Exhibit P-1 was the only defendant and 
Ramanathan Chettiar in whose favour the equity of redemption had been sold 
for a consideration of Rs. 8,500 under Exhibit D-1 has not been impleaded as a 
party. Both the lower Courts dismissed the suit for the following reasoris :— 
Firstly they held that Exhibit D-1 was not a void, sham or colourable transaction 
and therefore there was nothing to vest in the Official Receiver as the insolvent 
had parted with these properties before he filed the application to adjudge him as an 
insolvent. Secondly they also held that there was no vendor’s lien subsisting in 
favour of Chidambaram Pillai with regard to any portion of the unpaid purchase 
money ; and lastly that the decree in S.C.S. No. 287 of 1936 without obtaining 
the leave of the Insolvency Court and without making the Official Receiver a 
party was void and unenforceable and such being the case the plaintiff did not 
-obtain any title by his purchase. 

In second appeal before Rajagopalan, J., the questions argued were whether 
Exhibit D-1 evidenced a sham and nominal transaction and whether the sale and 
-execution in S.C.S. No. 287 of 1936 did not pass any title to the plaintiff to redeem 
the mortgage. The learned Judge held against the plaintiff on both these conten- 
tions. There was an application before him C.M.P. No. 896 of 1949 to implead 
Ramanathan Chettiar as a respondent in the appeal with a consequent prayer in 
C.M.P. No. 1083 of 1949 under Order 23, rule 1, C.M.P. to permit the plaintiff 
to withdraw the suit with liberty to file a fresh suit on the same causes of action. 
The learned Judge refused to allow the prayer. Rajagopalan, J., held that the order 
‘of conditional discharge did not have the effect of revesting the property in the 
quondam insolvent and that the same should not be treated as an order of annul- 
ment which would have the effect of revesting the property in the quondam insolvent. 

Mr. K. Veeraswami for the appellant raised various points which were not 
attempted to be argued before Rajagopalan, J. Despite the circumstance, we allowed 
-him to argue the points in detail. Though we find ourselves in agreement with 
‘some of the arguments of the learned counsel still the coping stone to the edifice 
is wanting and such being the case the appeal cannot succeed. 

At the very outset one has to decide whether the plaintiff has obtained any 
rights in the property by reason of the decree obtained in the Small Cause Suit No. 287 
of 1936 against the widow of the insolvent and the consequent execution proceed- 
ings which took place in E.P. No. 567 of 1939. ‘The only kind of debts which are 
not provable in an insolvency court are those described in section 34 (1) of the 
Act, viz., debts which have been excluded from the schedule on the ground that their 
‘value is incapable of being fairly estimated and demands in the nature of unliqui- 
‘dated damages arising otherwise than by reason of a contract or a breach of trust. 
“Therefore we have to see whether the promissory note debt is one which could have 
been proved in insolvency and if so, whether a decree obtained on foot of such a 
promissory note without the leave of the Insolvency Court and without the Official 
Receiver being made a party would be binding on the insolvent’s estate. In this 
connection, sub-section (2) of section 34 of the Act has also to be referred to and it 
says that save as provided by sub-section (1) all debts and liabilities, present or 
future, certain or contingent, to which the debtor is subject when he is adjudged 
an insolvent, or to which he may become subject before his discharge by reason 
of any obligation incurred before the date of such adjudication, shall be deemed 
‘to be debts provable under the Act. Section 28 (7) says that an order of adjudi- 
cation shall relate back to, and take effect from, the date of the presentation of the 
petition on which it is made: Therefore can it be said that the promissory note 
debt which was incurred after the filing of the insolvency petition but before the 
„adjudication was a debt which could have been proved in insolvency under section 
34 (2) of the Act by reason of the fact that under section 28 (7) the order of adjudi- 
-cation relates back to the date of the presentation of the petition? The argument 
-of the learned counsel is that this being a post-insolvency debt, though it arose 
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“between the presentation of the petition and the adjudication is not provable in 
insolvency and therefore no leave is necessary for instituting a suit to enforce the 
-debt ; and as such the decree obtained in S.C.S. No. 287 of 1936 and the sale in 
-execution and all subsequent proceedings are unaffected by the Insolvency Law. 
If the debt had been in existence on the date of the presentation of the Insolvency 
petition but got barred’ by the time of adjudication, then this court has laid down 
in Subramania Ayyar v. Meenakshisundaram+ that it is a debt provable in insolvency 
because the learned Judges have held that for the purpose of section 34. (2) of the 
Provincial Insolvency Act the material date in view of the provision of section 28 (7) 
-of the Act as to “ relation back ” is the date of presentation of the petition. So if 
-we take the crucial date as the date of presentation of the petition, then certainly 
a post-insolvency debt, as the suit debt, could not have been proved in insolvency, 
so argues learned counsel. He also invited our attention to a recent decision reported 
“in Official Assignee of Madras v. Narayana Mudaliar®, where it has been held that a 
-suit would lie against an undischarged insolvent for a debt contracted by him subse- 
quent to the insolvency. Unless barred by other provisions of any other statute, 
there is nothing in the provisions of the Presidency Towns Insolvency Act which 
prohibits an insolvent from borrowing, or entering into contracts, giving rise to 
financial liability. The same is the case with regard to the Provincial Insolvency 
Act also. What is sought to be argued from this decision is that an insolvent does 
snot cease to have his contractual capacity by mere reason of being adjudged insolvent 
and in this case the promissory note debt being one which, if the principle enun- 
ciated in Subramania Ayyar v. Meenakshisundaram1, is applied is not provable in. insol- 
-vency, there is nothing illegal in the decree obtained in S.C.S. No. 287 of 1936. 
.A similar principle is sought to be gathered from the Full Bench decision of the 
Lahore High Court in Kewal Krishan v. Special Official Receiver, In that case the 
“Full Bench held that section 28 (7) governs section 34. Both the rulings in Subra- 
-mania Ayyar v. Meenakshisundaram! and Kewal Krishan v. Special Official Receiver? 
-deal with situations which may be said to be converse to what happened in the 
present case. None of the cases decided the question of a debt incurred after the 
presentation of the petition but before adjudication and so it cannot be said that 
-there is any direct authority on the point that has now arisen. The reasoning of 
the Bench of Official Assignee of Madras v. Narayana Mudaliar? may be invoked in 
support of the view that there is no legal objection to an undischarged insolvent 
being again adjudicated bankrupt on the basis of debts not covered by the prior 
insolvency and the cases cited by the learned Judges show that the contractual 
-capacity of an undischarged insolvent is not lost. All that the insolvency effects 
is to vest all the propeties belonging to the insolvent in the Official Receiver and since 
-section 28 (7) of the Act governs section 34, the date of adjudication will have rela- 
tion back to the date of the presentation. If there is no prohibition under the 
Insolvency Act from an insolvent borrowing or entering into contracts giving rise 
‘to a liability, then it necessarily follows that the promissory not debt in question is 
a post-insolvency debt. The only restriction that is cast upon the insolvent is that 
contained in section 72 (1) of the Act, that is that if an undischarged insolvent 
-obtains credit, to the extent of Rs. 50 or upwards from any person without infor- 
ming such person that he is an undischarged insolvent, then he shall, on convic- 
tion, be punishable with imprisonment for a term which may extend to six months, 
-or with fine or with both. Ifa person borrows money or enters into a financial 
liability, it cannot be said that the transaction*is void ab iniito. Following the 
above decisions, we are inclined to hold that thefpromissory note debt and the 
subsequent decree and execution proceedings cannot be_said to be absolutely with- 
-out any effect. 


But what exactly has been the subject of purchase in E.P. No. 567 ‘of 1939 
in S.C. No..287 of 1936 has next to be considered. The various steps in the argu- 
ment of the learned counsel whereby he attempted to show that something real 
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and tangible was sold and purchased in execution of the decree may now be noticed.. 
Unless, there is some right in the property which has been the subject of purchase, 
the plaintiff though he has obtained a decree, has acquired nothing. But if it is 
shown that what was attached and sold in execution of the decree is a thing which 
does not exist or inhere in the judgment-debtor, then by his purchase, the present 
plaintiff has not gained anything at all. Realising this the learned counsel for 
the appellant has attempted to show with great skill and ingenuity that there is 
some interest in the property which the decree-holder acquired as a result of which 
he is entitled to redeem. The various steps may now be stated : Under section 
55 (4) (b) of the Transfer of Property Act where the ownership of the property has 
passed to the buyer before payment of the whole of the purchase money the seller is 
entitled to a charge upon the property in the hands of the buyer for the amount 
of the purchase money, or any part thereof remaining unpaid, and for interest on 
such amount or part, from the date on which possession has been delivered. There- 
fore when Chidambaram Pillai sold the property to Ramanathan Chettiar under 
Exhibit D-1 directing him to pay the sum of Rs. 2,850 to the defendant and redeem 
the mortgage, pay another sum of Rs. 150 in liquidation of a promissory note debt 
and a third sum of Rs. 5,500 in payment of the decree debt in C.S. No. 980 of” 
1922, so long as Ramanathan Chettiar does not fulfil the conditions imposed in 
the deed and pay off the various secured and unsecured creditors of Chidambaram 
Pillai, the seller has a lien for the unpaid consideration over the properties sold 
in the hands of the buyer. With regard to the sum of Rs. 5,500 and Rs. 150 the 
learned counsel for the respondent does not dispute the existence of a vendor’s 
| lien : but it is conceded for the plaintiff that this vendor’s lien not having been 
enforced during the period of twelve years from the date of Exhibit D-r has now 
ceased to exist and has become unenforceable, so far there is agreement between 
the parties. But the appellant contends that with regard to the payment: of” 
Rs. 2,850 enjoined upon the vendee, who has a period of sixty years from the date 
of the mortgage to redeem the usufructuary ‘mortgage Exhibit P-1, unless and until 
the mortgage is redeemed the vendor’s lien subsists. That is, according to the 
plaintiff the vendor’s lien will enure for a period of sixty years from 6th February, 
1917 and thereafter for a further period of twelve years for its enforcement. The 
second step in the argument is that this vendor’s lien never vested, or could have 
vested, in the Official Receiver, for it is not property over which the insolvent hada 
present disposing power. In order that the vendor’s lien should vest in the Official 
Receiver it should be .property capable of division among the creditors as pro-- 
perty over which the insolvent must have a disposing power and that being absent 
in this case the vendor’s lien would not, and could not, have vested in the Official 
Receiver. It therefore remains the property of the insolvent which was sold and 
purchased in execution of the decree in S.C. No. 287 of 1936. The third step in the 
argument is that since the vendor’s lien has been purchased by the plaintiff that 
is sufficient interest within the meaning of section g1 of the Transfer of Property 
Act which would enable the purchaser plaintiff to redeem the mortgage. Lastly, 
it is contended that even if the equitable lien vested in the vendor had become 
vested in the Official Receiver, still in view of the conditional discharge and since 
there was nothing to administer at least after the death of the insolvent, this property 
has reverted back in favour of the quondam insolvent’s representatives and the 
same has been sold and purchased in S.C. No. 287 of 1936. 


Taking up the question regarding the existence of vendor’s lien what we have 
to see is whether a vendor of the equity of redemption of a property usufructuarily 
mortgaged has not a lien to the extent of the mortgage money over the property 
and for this purpose learned counsel drew out attention to the note’in Mulla’s 
Transfer of Property Act, at pages 329 and 330. . 


On behalf of the respondent Mr. A. Sundaram Ayyar raises the point that 

the plaintif did not put forward the plea that he had a vendor’s lien in the plaint 
e or even in the reply statement filed by him, but that the point was only raised for- 
the first time in the course of arguments in the Court of first instance and that 
therefore the appellant should not be allowed to raise it in this appeal. We do 
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| not-think that we can shut out the plaintiff from raising the question, at this 
stage for sufficient basis has been laid for the contention in the arguments put 
forward in the courts below. No specific authority showing that in such 
circumstances a vendor’s lien exists has been cited before us. The statement at 
page 330 of Mulla that if part of the purchase money is left with the buyer to pay 
off creditors of the seller, then the seller is entitled to a charge for the amount left 
with the buyer if the latter omits to pay off the creditors is relied upon. But the 
‘question is whether there can be such a charge in the case of an usufructuary 
mortgage. The only.case where a part of the purchase money was reserved with 
the vendee for payment of an usufructuary mortgage on the property to which 
our attention was drawn is a very recent decision in Ganga Ram v. Raghubans+ and > 
there the learned Judges were of opinion that since the money which remained 
in the hands of the vendee for payment of the usufructuary mortgage was not 
money payable to the vendor under section 55 (5) (6) of the Transfer of 
Property Act, it could hardly be. said as remaining unpaid within the meaning of 
section 55 (4) (d) and therefore could not be the subject of a statutory charge 
‘contemplated by the section. Section 55 (5) (b) is reciprocal or complementary 
to section 55 (4) (b). - Whereas section 55 (4) (b) defines the rights of the vendor 
as against the vendee, section 55 (5) (b) speaks of the obligations of the vendee 
towards the vendor. In these circumstances, the learned Judges of the Patna 
High Court have held that since the amount of the purchase price left with the 
vendee for payment of an usufructuary mortgage is not money that is due to the 
vendor, under section 55 (5) (b), there cannot be a statutory charge or a vendor’s 
lien on the property. At pages.g13 and g14 of the report, the learned Judge, 
Mohabir Prasad, J., discusses the question of construction of sections 55 (4) (b) 
and 55 (5) (6) of the Transfer of Property Act and he concludes as follows :— 


“ The part of the purchase money which remained in the hands of the vendee, defendants in 
the present case, for payment to the usufructuary mortgagee, it has been seen, was not payable 
to the plaintiff under section 55 (5) (b) and could hardly be said as ‘ remaining unpaid ’ within the 
meaning of section 55 (4) (4) of the Act.” 


Again there is discussion at page 915 and there the learned Judge is of opinion 
that what was sold was just the equity of redemption and what the vendor was 
entitled to receive as purchase money was only that part of it which was in excess 
of the amount of the mortgage money existing on the property. The final con- 
clusion arrived at by the learned Judge is stated thus :-— 

“It is plain therefore that in cases of sales of properties having encumbrances existing on 
‘them if the amount of encumbrance is not paid to the seller and remains in the hands of the 


buyer to be paid to the person entitled thereto, no part of the purchase money remains unpaid for 
which the charge under section 55 (4) (b) can possibly arise,’ 


‘We are inclined to agree with this decision. In the present case the sale has not 
been free of any encumbrance because Exhibit D-r specifically states that the 
vendee is directed to redeem the usufructuary. mortgage. It is not as if the 
vendor has agreed to redeem the mortgage and deliver the property free of 
any encumbrance to the vendee after receiving the consideration from the 
vendee. ' If that had been the case, then it would have been money remaining 
unpaid ‘to the vendor and a charge might possibly have arisen. In our opinion 
the existence of a statutory charge can arise only if there is a contract between the 
vendor and the vendee that the latter would pay the consideration into the hands 
of the vendor who would redeem the mortgage and deliver the property free of 
encumbrance to the vendee. In such a case it can be said that there is really a 
vendor’s lien but such a statutory lien cannot be said to exist where the agreement 
is that the vendee should himself discharge the mortgage and recover possession 
of the property. 


But where the encumbrance on the property was a simple mortgage which 
‘the vendor was bound to pay and for which the mortgagee could have sued the 
vendor for realisation. by sale of the property ; in such a case, on account of the, 
e 


i ` . + 
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default of the vendee in paying off the encumbrance, if the person in whose favour , 
an encumbrance exists brings a suit and recovers the money either by the sale of 
the property or otherwise, then the vendor has got a cause of action against the 
vendee to indemnify him for the damages caused to him by such payment. In 
such a case the suit is governed by Article 83 of the Limitation Act. See Ram 
Chander v. Pandit Ram Chander!, But that is not the case here: Under Exhibit. 
P-1, the usufructuary mortgagee cannot bring a suit for sale against the mortgagor. 
His only remedy is to remain in possession of the property and enjoy the usufruct 
and nothing more. Therefore it cannot be said that the vendor Chidambaram 
Pillai has in any way been damnified by the non-redemption by Ramanathan 
Chetty of Exhibit P-r. Though learned counsel for the respondent also referred. 
to Ram Adhar v. Shankar Bakhsh Singh®, we do not think there are any observations 
there which can be of any help in. deciding the present case. 


Another way of looking at the question is by application of the principle laid 
down by the Judicial Committee in Issat-un Nisa Begam v. Partab Singh*, where 
certain properties were sold subject to encumbrances, which were mortgages. 
As a result of subsequent litigation it was declared that the mortgages were invalid 
and as such not binding on the property. After such declaration the vendor brought 
a suit against the vendee for the amount due on the mortgages as unpaid purchase 
money in the hands of the vendee and their Lordships negatived the contention 
raised on behalf of the vendor and held that he is not entitled to realise that amount. 
The discussion at page 589 of the report is instructive and may be extracted here :— 


** On the sale of property subject to encumbrances the vendor gets the price of his interest, what- 
ever it may be whether the price be settled by private bargain or determined by public compe- 
tition, together with an indemnity against the encumbrances affecting the land. The contract of 
indemnity may be express or implied. If the purchaser covenants with the vendor to pay the 
encumbrances, it is still nothing more than a contract of indemnity. The purchaser takes the 
property subject to the burden attached to it. Ifthe encumbrances turn out to be invalid, the 
vendor has nothing to complain of. He has got what he bargained for.” 


His indemnity is complete. He cannot pick up the burden of which the land is 
relieved and seize it as his own property. The notion that after the completion of 
the purchase the purchaser is in some way a trustee for the vendor of the amount 
by which the existence, or supposed existence, of encumbrance had led to a diminu- 
tion of the price, and liable, therefore, to account to the vendor for anything that 
remains of that amount after the encumbrances are satisfied or diposed of, is without 
foundation. After the purchase is completed the vendor has no claim to participate 
in any benefit which the purchaser may derive from his purchase. It would be 
pedantry to refer at length to authorities. If the above observations are followed. 
then the vendee Ramanathan Chettiar would get all the benefits as a result of either 
the usufructuary mortgage becoming barred by lapse of time or the mortgagee 
relinquishing or giving up his rights in portions of the property. Chidambaram 
Pillai, the vendor, could not gain any advantage from it. It is also clear that 
under such circumstances there cannot be any vendor’s lien so far as Chidambaram 
Pillai is concerned, because the gain or loss as a result of the mortgage accrues to 
the vendee Ramanathan Chettiar and there will be nothing left for the vendor. 
If it is a burden charged on the land which the vendee has to discharge ; then it 
would be meaningless to say that it is property belonging to the vendor which on 
his insolvency would vest in the Official Receiver. 


Even if it is granted that there was a vendor’s lien in favour of Chidambaram 
Pillai, what is the period of limitation for enforcing it? Admittedly more than 
12 years have expired from the date of Exhibit D-1 and therefore the time fixed. 
under Article 132 of the Limitation Act has passed by efflux of time. The learned 
counsel for the appellant contends that since the vendee is entitled to redeem the 
usufructuary mortgage within sixty years of its execution, t.e., before 1977, the 
vendor’s lien will be subsisting till that date and when it is seen that the vendee 








r. AIR. 1936 All. 8go. - 3. (1909) 19 M.L.J. 682 : L.R. 36 LA. 209 = 
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, has not redeemed the mortgage, then the vendor gets a further period of twelve 
years thereafter under Article 132 of the Limitation Act, because according to the 
third column the money sued for becomes due only when the vendee has made it 
impossible for him to redeem. Even on this point the decision in Ganga Ram v. 
Raghubans? is against the appellant’s contention. According to the learned Judges. 
in that case, the purchase money becomes due on the date of the sale itself and 
if a syit is not brought within twelve years of that date, it is barred by limitation 
under Article 132. In our opinion that decision is right. If we accept the argu- 
ment put forward on behalf of the appellant it comes to this, that though the vendor 
and the vendees, both of them, have only a period of 60 years from the date of” 
the mortgage to redeem the same, by the transfer, the vendor gets an extended 
period of twelve years after the lapse of sixty years for bringing the property to 
sale and realise the money. What he can realise thereby it is difficult to under- 
stand because the amount of the mortgage money is a burden so far as he is con- 
cerned and the property cannot be sold for that purpose. The same view is dedu- 
tible from the observations of the learned Judges in Ramakrishna Ayyar v. Subra+ 
mani Ayyar®, where the learned Judges held that the Article of Limitation Act appli- 
cable to a suit for enforcing the statutory charge is Article 132 of the Limitation 
Act. There are observations in Ram Chander v. Pt. Ram Chandar® to the same effect. 
It seems to us therefore that the plaintiff cannot obtain any relief in this suit. In 
the view that we take the other points raised by the learned counsel for the appel-- 
lant do not arise for consideration. i 


The Judgment of Rajagopalan, J., is therefore right and this Letters Patent 
Appeal is dismissed with costs. 
K.C. ee ` Appeal dismissed. 


3 IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 


K, S. M. Guruswami Nadar .. Appellani* 
U. 
N. G. Ranganathan i .. Respondent. 

Evidence Act (I of 1872), section 116—Scope of—Right of tenant to dispute landlord’s title when arises— 
Nature of relief that may be given by Court. 

The principle of estoppel laid down in section 116 of the Evidence Act does not extend 
to the derivative title of the persons claiming through the landlord. ‘Though the section restricts the 
estoppel to the period during which the tenancy continues, the duration of the estoppel continues 
so long as the tenant has not openly restored possession by surrender to his landlord. But the 
estoppel is restricted to the denial of the title of the landlord at the commencement of the tenancy. 
Tt is therefore open to a tenant even without surrendering possession to show that since the date of 
the tenancy, the title of the landlord came to an end or that he was evicted by a paramount title 
holder or that even though there was no actual eviction or dispossession from the property, under a 
threat of eviction he had attorned to the paramount title holder, and he can set up such threat of 
eviction by way of defence either to an action for rent or to a suit in ejectment. 

In a suit for possession of property with arrears of rent, the defendant relied upon the sale deeds 
each for one half of the property by reason of which he became the purchaser of the property and 
therefore contended that the relationship of lessor and lessee between him and the plaintiff was 
determined and the suit based on tenancy could not be decreed. 

Held (i) with respect to one half of the property, the transaction of sale in favour of the defendant 
was a mere voluntary act on the part of the defendant as there was no assertion of title by a para- 
mount title holder and a consequent threat of eviction. 

(ii) But as regards the other half, the defendant was faced with the situation that after the 
expiry of the term fixed under the lease deed and before he became a tenant holding over there was 
a suit filed by the sons of the purchaser of this half portion claiming partition and separate possession 
in which the defendant was impleased as a party. The purchase by the defendant from the plaintiff 
in that suit was after the suit was filed and it was only thereafter that the suit was reported settled. 
There was therefore a serious threat of eviction by the paramount title holder and the defendant was 
therefore obliged, in order to avert eviction, to purchase the property. If the property was not 
a A, 
1. (1948) LL.R. 27 Pat. 898. 3. A.I.R. 1936 All. 870 at 873. . 
2. (1905) LL.R. 29 Mad. 305. 
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purchased by the defendant, the suit would have proceeded to trial and the defendant would have 
been evicted from a half portion of the house, the plaintiffs in that suit having a prima facie proof of 
title to the property. The purchase is not therefore a voluntary act on the part of the defendant 
and he can rely on it as a defence in the suit. 


(iii) The plaintiff however cannot get possession of the other half share as it is not possible 
to partition and deliver a half share in a suit based on tenancy. In such a case the whole of the 
rent is not suspended but has to be apportioned. But as there is no continuance of the tenancy the 
plaintiff, is not entitled to rent but only to damages for use and occupation and as this was not the 
basis of the suit no-relief can be given to the plaintiff. e 


Case-law reviewed. 


Appeal against the decree of the District Court of Coimbatore in Appeal 
Suit No. 118 of 1948, preferred against the Decree of the Court of the Additional 
District Munsiff of Coimbatore in Original Suit No. 654 of 1946. 


K. Rajah Aiyar, P. S. Balakrishna Aiyar and P. S. Ramachandran for Appellant. 


N. Rajagopala Aiyangar and M. R. Narayanaswami for Respondent. 

The Court delivered the following 

Jupement.—The defendant is the appellant in this Second Appeal. The 
suit was for recovery of possession of the property together with arrears of rent 
-of Rs. 1,541 and also for future rent. The trial Court refused the relief for 
possession but granted a decree for Rs. 162-5-4 being arrears of rent for the 
period from 15th November, 1943 to 23rd February, 1944. On appeal by the 
plaintiff, this decision was reversed by the learned District Judge and the suit was 
decreed for possession and also for arrears as prayed for. Provision was also made 
for future rent at the rate of Rs. 50 per mensem from roth August, 1946, till date 
of delivery of possession. 


The suit was based on tenancy and court-fee was also paid on that basis. 
The suit property belonged according to the plaintiff to his joint family. One 
Govindaswami and Velappa Naidu were two brothers. Whether they were divided 
-or undivided is a matter in dispute between the parties. By his first wife, Govinda- 
swami had three sons, Venkataswami who died in 1935, Narayanaswami who 
died long ago and Ramaswami who died on 12th February, 1943. By his second 
wife, he had two sons, the plaintiff, Ranganathan and Balakrishnan. Velappa 
Naidu had no sons, but by his first wife he had two daughters Rangalu Ammal 
and Rajammal and Rangalu Ammal had three sons. Velappa Naidu also married 
a second wife Chinuammal. Velappa Naidu died some time in 1g19. On 15th 
March, 1937, under Ex. B-3, Ramaswami who was the then manager of the family 
and the minor sons of Venkataswami, sold a half share in the house for a sum of 
Rs. 1,000 to Palaniswami his brother-in-law, i.e., sister’s husband. Notwithstand- 
ing the sale, Ramaswami seems to have continued in possession either in his own 
right or partly in his own right and partly as the agent of Palaniswami. On 7th 
December, 1938, the property was leased to the defendant for a period of five years 
and Ex. A-1 the rent deed dated 20th May, 1940, was executed between Ramaswami 
and Guruswami. After the death of Ramaswami on rath February, 1943, Ranga- 
nathan, the present plaintiff, who became the family manager, sued the defen- 
-dant in Small Cause Suit No. 485 of 1943 for rent due for the period between 
7th March, 1943 and 7th June, 1943. Ex. A-2 is a copy of that plaint. The suit 
however did not proceed to trial and was settled on 18th November, 1943 (vide 
Ex. B-1) by an endorsement made on the plaint that a decree may be passed 
for a sum of Rs. 47-12-0 against the defendant in favour of the plaintiff. The 
question of repairs to the house was left open. In pursuance of this endorsement, 
a decree followed. Vide Ex. A-2 (b). Before the period of five years expired 
-on 22nd November, 1943, the defendant issued through his lawyer a notice 
Ex. A-3 claiming a certain amount for repair charges and in that he added a note 
that as he had to vacate the aforesaid building in December and as no 
-other building was available due to war conditions, the period of lease 

, might be extended for another year under the Defence of India Act. To this, 
Ranganathan sent a reply Ex. A-4 on 6th December, 1943. The lease expired 
‘on 7th December, 1943 and there was no assent on the part of Ranganathan to 
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extend the term of the lease. On 7th January, 1944, Palaniswami’s sons, Palaniswami 
having died by that date, instituted a suit, O.S. No. 46 of 1944, against the present 
defendant who was impleaded as the grd defendant and the plaintiff and his brother 
who were impleaded as defendants 1 and 2, for partition of the house into two 
halves and for recovery of possession of a $ share together with profits. In that, 
it was alleged that, Ramaswami, being the maternal uncle of the plaintiffs and 
a resident of Coimbatore, and the plaintiffs being residents of Kanur village, Ava- 
mashi taluk Ramaswami was allowed to rent the house for the benefit of his brothers, 
defendants 1 and 2 and also for the benefit of the plaintiffs. The lease to this 
“defendant on 20th May, 1940, is claimed therefore to be on behalf of these and also 
on behalf of other members of the family. In the same year, the plaintiff filed 
O. S. No. 132 of 1944, Sub-Court, Coimbatore, Ex. B-2 is the plaint for setting 
aside the alienations made by Ramaswami and in that suit he impleaded as party 
-the present defendant as the 11th defendant, as by that date the defendant obtained 
two sale deeds for the two halves of the house viz., Ex. B-4, dated 23rd February, 
1944, from Chinnammal, the widow of Velappa Naidu, Rangalu Ammal the 
daughter and the daughters’ sons of Velappa Naidu, and Ex. B-6, dated 3rd March, 
1944, from Palaniswami’s widow Rukmini Ammal and his sons. In this suit however 
the plaintiff was put to election and the suit as against the 11th defendant was 
dismissed, as he elected to proceed against the other defendants. The suit filed 
by Palaniswami’s sons O. S. No. 46 of 1944 was dismissed as settled out of Court 
on 7th March, 1944, four days after the execution of the sale deed by Palaniswami’s 
widow and sons Ex. B-6. There is an endorsement on the plaint by the advocate 
on 7th March, 1944, that the matter was settled out of Court and therefore not 
pressed. This fact, though it does not appear from Ex. B-2, the typed copy of 
the plaint filed in that case was admitted on behalf of the respondent by his advocate, 
who produced a certified copy of the plaint with the endorsement. The plaintiff 
Ranganathan filed the present suit on gth August, 1946, for recovery of possession 
and rent basing his suit on the tenancy evidenced by Ex. A-1. 


The defendant pleaded, inter alia, that he became the owner of the property 
‘by reason of his purchase under the two sale deeds Exs. B-4 and B-6 of the two 
halves of the house from Velappa Naidu’s representatives and from Palaniswami’s 
widow and sons. He therefore contended that the relationship of lessor and lessee 
‘between him and the plaintiff was determined and that the suit based on tenancy 
could not be decreed. The trial Court on these facts held following the decision 
in Md. Hussain v. Abdul Gaffoor1, that the relationship of lessor and lessee had ceased 
to exist by reason of the purchases, but that he became the owner of a half share 
.of Velappa from 23rd February, 1944, but as regards the other half covered by 
Ex. B-6 got from Palaniswami’s widow the defendant was estopped from pleading 
title as it practically amounted to saying that Ramaswami the lessor had no title on 
the date when the tenancy was created. The estoppel was based on section 116 
‘of the Evidence Act, but as the suit was based on tenancy and no partition was 
permissible, he refused the relief for possession but granted a decree for rent from 
15th November, 1943, to 23rd February, 1944, for the one-half covered by Ex. B-6 
viz., for a sum of Rs. 162-5-4. 

On. appeal by the plaintiff, the learned District Judge held that notwithstand- 
ang the sales in favour of the defendant, as he did not surrender possession of the 
property the defendant was estopped from disputing the plaintiff's title. He con- 
‘strued thé defendant’s plea in effect to be that Ramaswami had no title from the 
‘beginning to one-half share as it belonged to Velappa and to the other half as it 
belonged to Palaniswami, which therefore came"within the scope of section 116 of 
the Evidence Act. He allowed the appeal and decreed the plaintiff’s suit as prayed 


for. 
The point, therefore, for determination is whether the defendant is estopped 
from disputing the title of the plaintiff to the suit property. i 
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Section 116 of the Evidence Act enacts that : 


“no tenant of immovable property, or persons claiming though such tenant, shall during 
the continuance of the tenancy, be permitted to deny that the landlord of such tenant had, at the 
beginning of the tenancy, a title to such immovable property.” 

The section applies to a tenant let into possession and also to persons claiming 
through such a tenant; in other words his representatives. Though the section 
does not refer to the landlord and his representatives, it undoubtedly applie$ even 
between representatives of the landlord and the tenant or his representatives, 
The estoppel is confined to the title of the landlord at the beginning of the tenancy, 
so that even if the dispute is between the landlord and the tenant or his represen- 
tative, the estoppel is restricted to the title at the inception of the tenancy and 
therefore it does not expressly include the Jandlord’s representatives. But it is now 
established that estoppel does not extend to the derivative title of the persons claiming 
through the landlord. Vide Krishna Prasad Lal Singha Deo v. Baraboni Coal Concern, 
Lid.1, that is to say, that if A is the original landlord and B claims reversion either 
as his heir or as the donee or as the adopted son of A, it is open to the tenant to 
deny the derivative title, that is, he can dispute that the person claiming to be 
the heir is not the heir or the donee or the adopted son. But if once the derivative 
title is established, the tenant cannot, even .between himself and a person who 
claims the reversion, deny the title of the original landlord at the commencement of 
the tenancy. The section restricts the estoppel to the period during which the 
tenancy continues. But it is now well settled that the duration of the estoppel 
continues so long as the tenant has not openly restored possession by surrender 
to his landlord. Vide Bilas Kunwar v. Desraj Ranjit Singh®, and Sm. Bhaiganta Bewah 
v. Himmat Badyakar®. The reason for this as pointed out by Jessel, M.R., in Shaw 
v. Jonea Ford*, is that a person who took possession under a contract to pay rent 
as long as he held possession at the end of the term to the landlord should not be 
allowed to say that the man whose title he had admitted and under whose title he 
took possession has not a title. The basis of the estoppel is the contract. If for 
example, a tenant obtains a lease for a period of 21 years but subsequently finds that 
the landlord had only five years’ title, it is not open to him after the expiry of the 
period of five years to set up against the landlord jus tertii. Of course, the real 
owner can always step in and recover possession of the property. But so far as 
the tenant is concerned he cannot defeat the right of the landlord as the possession 
of the tenant is rested on a contract whereunder he admitted the title of the land- 
lord and obtained possession of the property. The extention, therefore, of the 
duration of estoppel is founded on a logical basis. The estoppel is also restricted 
to the denial of the title at the commencement of the tenancy. From this, the 
exception follows that it is open to the tenant even without surrendering posses- 
sion to show that since the date of the tenancy, the title of the landlord came to 
an end or that he was evicted by a paramount title-holder or that even though 
there was no actual eviction or dispossession from the property, under a threat 
of eviction he had attorned to the paramount title-holder. Sir George Rankin _ 
in Krishna Prasad Lal Singha Deo v. Baraboni Coal Concern, Lid.1, examined the scope 
of estoppel under section 116 of the Evidence Act and observed that it does not 
deal or profess to deal with all kinds of estoppels, which may arise between a land- 
lord and his tenant that it is confined only to one cordinal and simple estoppel. 
“ The section postulates” to quote the learned Judge at page 8 :— 

“ that there is a tenancy still continuing, that it had its beginning at a given date from a given 
landlord. It provides that neither a tenant nor anyone claiming through a tenant shall be heard 
to deny that the particular landlord had at that date a title to the property. In the ordinary 
case of a Jease intended as a present demise—which is the case before the Board on this appeal—the 
section applied against the lessee, any assignee of the term and any sub-lessee or licensee. What all 
such persons are precluded from denying is that the lessor had a title at the date of the lease, and 
there is no exception even for the case where the lease itself discloses the defect of title. The prin- 


ciple does not apply to disentitle a tenant to dispute the derivative title of one who claims to have since 
ese SN rr ivan Ne one en 





* 3, (1937) 2 M.LJ. 286: LR. 64 LA. 311: 3. (1916) 20 C.W.N. 1335. , 
LER a) 1 Cal. r (P.C.). > 4. (1877) L.R. 6 Ch. D. 1 at 9; 10. 
2. (1915) LL.R. 37 All. 557. os 


IT] GURUSWAMI NADAR 0. RANGANATHAN. 515 


become entitled to the reversion, though in such cases there may be other grounds of estoppel, 
e.g., by attornment, acceptance of estate, etc. In this sense, it is true enough that the principle only 
applies to the title of the landlord who “‘let the tenant in” asdistinct from any ‘other persons 
claiming to be a reversioner. Nor does the principle apply to prevent a tenant from pleading that 
the title of the original lessor has since come to an end.” 

In order to constitute eviction by title’ paramount, it has been established 
by decisions in England and in India that it is not necessary that the tenant should 
be dispossessed or even that there should be a suit in ejectment against him. It 
will be sufficient if there was threat of eviction and if the tenant as a result of such 
threat attorns to the real owner, he can set up such eviction by way of defence 
either to an action for rent or to a suit in ejectment. If the tenant however gives 
up possession voluntarily to the title-holder, he cannot claim the benefit of this rule. 
See Halsbury’s Law of England, volume 20, 2nd edition, at page 176, para. 195 
and Foa on Landlord and Tenant, 6th edition, page 194. See also Ammu v. Rama- 
krishna Sastri1, Subbaraya v. Krishnappa® ; Alaga Pillai v. Ramaswami® ; Lingayya Ayyavaru 
v. Cangiah* ; Chokkalingam Pillai v. Shanmugasundaram Pillai® ; Rajkrishna Prasad Lat 
Singh Deo v. Baraboni Coal Concern, Lid.® ; Ram Rakka Mal v. Munna Lal’. In the 
present case, there was no cesser of title of the landlord after the tenancy was crea- 
ted. It is not known whether Velappa and Govindaswami were divided or undivi- 
ded and whether Velappa’s representative, Chinnammal and others, had any 
interest in the property. The transaction of sale in favour of the defendant Ex. 
B-4, dated 23rd February, 1944, executed by Chinnammal is a mere voluntary act om 
the part of the defendant. It cannot be said that there was any assertion of title 
by a paramount title-holder and a consequent threat of eviction. In respect of the 
sale deed therefore for one half, the defendant cannot escape from the bar of estoppel 
under section 116 of the Evidence Act. His plea so far as this is concerned, prac- 
tically amounts to saying that from the beginning, Ramaswami had no title for one 
half and therefore directly comes under section 116. The appellant strongly 
relies in this part of the case upon the decision of this Court in Md. Hussain v. Abdul 
Gaffoor®. There it was held that the doctrine of estoppel under section 116 of the 
Evidence Act between a landlord and a tenant has no application to the same 
parties, even while the tenancy exists, where the question of title arises between 
them not as landlord and tenant but as vendor and purchaser. This principle 
is stated by Lord Halsbury in his Laws of England, volume 13, 2nd edition, page 504, 
and is based upon the decision in Nesbitt v. Mablethorpe Urban Dt. Council®- A decision. 
of Baillache, J., at page 579, the principle is thus stated by the learned Judge : 


“T will assume that the tenancy of a few yards of ground estops a tenant from denying his 
landlord’s title to the surrounding acres held under the same title or claim of title but I think the 
doctrine of estoppel which operates between landlord and tenant has no application to the same 
parties even while the tenancy exists when the question of title arises between them, not in this 
relationship of landlord and tenant but of vendor and purchaser.” 

The point for consideration is the meaning of the expression “not in this relation- 
ship of landlord and tenant but of vendor and purchaser.” 


If, as was the case in Nesbitt v. Mablethorpe Urban Dt. Council®, the question arose in 
a title suit and not in a suit based on tenancy, it cannot be seriously contended that 
by reason of the estoppel, the title could not be canvassed. We think the observa- 
tions of the learned Judge were intended to draw a distinction between suits based 
upon tenancy and suits based upon title. Ifthe suit is based upon tenancy alone the 
question of title cannot be gone into in such an action and the estoppel operates. 
The tenant cannot defeat the title of the landlord by showing that since the begin- 
ning of the tenancy he had voluntarily acquired title of the property and then 
recover back his property, if he can establish his title. In the suit based upon 
tenancy, which is narrow in its scope, the question of title cannot be gone into, and 
it is not possible to determine the validity of the title put forward by the tenant. 
But the position is totally different where the suit is based upon title. THe decision 








1. (1879) LL.R. 2 Mad. 226. 6. (1934) LL.R. 62 Cal. 346. 

2. Sen ILMLI Mad. 422. A.LR. 1931 Lah. 243. 

„3e (1925) 49 Mee; 743 . (1945) 1 M.LJ. 184: LL.R. (1946). 
ao ALR. T920 Mad. 28. Mad J. 184 (1946) 
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in Md. Hussain v. Abdul Gaffoor+, was one based upon title and the purchaser from 
two co-sharers instituted the action for partition and separate possession. In sucha 
suit, of course, there is no room, when the relationship that was canvassed was that 
of vendor and purchaser, to invoke the doctrine of estoppel and to shut out the trial 
of the issue concerning title. The unreported decision referred to in Md. Hussain 
v. Abdul Gaffoor!, referred to in the said decision is also of a similar nature. In view 
of this, the reliance of the learned Advocate for the appellant on Md. Hussain v. 
Abdul Gaffoor), is of no avail, as the title of Velappa Naidu and of Chinnammal to 
the property cannot be gone into in this suit, which is based on tenancy. 

But the sale under Ex. B-6 in our opinion does not stand on the same 
footing. It is no doubt true that even in this case, when Ex. A-r was executed, 
Ramaswami had no title to one_half as he had already parted with that title under 
Ex. D-3, dated 15th March, 1937, in favour of his brother-in-law Palaniswami. 
But the defendant was faced with this situation in 1944 after the expiry of the term 
fixed under the lease and before he became a tenant holding over viz., that there 
was a suit filed by Palaniswami’s sons O.S. No. 16 of 1944 in which they claim 
partition and separate possession of a half share in the house against the present 
plaintiff and his brother and also the present defendant. The suit was filed on 
7th January, 1944 and the sale deed was obtained on grd March, 1944 and the 
matter was reported settled on 7th March, 1944. There was therefore a serious 
threat of eviction by the paramount title-holder, and the defendant was therefore 
obliged, in order to avert eviction, to’ purchase the property. The contention 
urged on behalf of the respondent that this was also a voluntary act on the part 
of the defendant, cannot be accepted. If the property was not purchased by the 
defendant, the suit would have proceeded to trial and the defendant would have 
been evicted from a half portion of the house. It was to avoid such a contingency 
that he settled the matter with the plaintiffs in that action and purchased the pro- 
perty. It cannot be said that defendants 1 and 2 in that action viz., the present 
plaintiff and his brother were unaware of these proceedings and it cannot be seriously 
maintained—there is also no evidence to support it—that it was a collusive 
compromise or a collusive suit. 

The learned counsel for the respondent does not seriously dispute the principles 
of law established by the decision stated above, but his argument was that the 
sale under Ex. B-6, was a voluntary act on the part of the defendant and that 
therefore the principle of eviction by title paramount should not be applied. He 
also contended further that in fact there was no proof of the title of Palaniswami’s 
‘sons in the present case, and that it is not enough merely to raise a, plea of eviction 
‘by title paramount but that there should be proof also of title. Ex. B-3 was 
admitted by P.W. 1 and it was proved by him that it was executed by his brother 
Ramaswami. Still no steps were taken by the plaintiff even though several years 
have elapsed, to set aside that sale deed and to have it declared, if it was possible, 
that it was not binding on the family. In the suit which they filed in O. S. No. 132 
«of 1944, they elected to proceed only against the other defendants and abandoned 
the claim against the present defendant. Under these circumstances it is not 
possible to hold that there was no proof, at least prima facie proof, of the title of 
:Palaniswami’s sons. 

It is also contended that the plea was not raised in the Courts below and that 
tthe matter was not canvassed in the manner in which it was done before us. We 
find on a reference to the judgment of the trial Court that even there the defendant 
relied upon the decision in Ram Rakkal Mal v. Munna Lal*, under issue 2 and issue 2 
was therefore, understood as raising the plea of eviction by title paramount also. 
‘There is therefore no force in the argument advanced by the learned counsel for 
ithe respondent. 
~~" Jt therefore follows that the defendant is estopped only to the extent of the 
‘half share covered by Ex. B-6. The plaintiff, however, cannot get possession 
sin this suit, as it is not possible in this suit to partition the property and deliver a 
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half share to the plaintiff. In such a case, as pointed out by Foa on Landlord and 
Tenant, 6th edition, page 195, where there is eviction by title paramount of only 
part of the demised premises, the whole of the rent is not suspended, but rent has 
to be apportioned. Applying this principle, the plaintiff may be entitled to rent 
for half the house. But the difficulty is that after the expiry of the term, there is no 
continuance of the tenancy so as to convert him into a tenant holding over. He 
would. therefore be entitled only to damages for the use and occupation. But this 
has not been the basis of the suit, and this has not been determined by the trial Court. 
It therefore follows that the Second Appeal must be allowed and the decree for 
possession must be vacated and the suit must be dismissed with costs throughout. 


V.P.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUsTICE RAMASWA MI. 
Subbiah Thevar .. Petitioner* 
v, 
Pichai Nadar .. Respondent. 

Civil Procedure Code (V of 1908), Order 9, rule 5—Summons returned unserved—Failure to apply for fresk 
summons—Dismissal of suit before the expiry of three months—Regularity of. 

Order g, rule 5 of the Code of Civil Procedure gives the Court power to dismiss a suit if after a 
summon has been issued to the defendant and returned unserved the plaintiff fails for a period of 
three months to apply for the issue of a fresh summons, unless within that time the plaintiff shows 
cause for extending the time. An order dismissing a suit before the expiry of three months to 
which the plaintiff is entitled for tracing out the defendant is premature and irregular. 

Petition under section 25 of Act IX of 1887, praying that the High Court will be 
pleased to revise the order of the Court of the Subordinate Judge of Devakottai, 
dated 3rd August, 1950, and made in I. A. No. 131 of 1950, in S. C. S. No. 75 of 
1950. 

R. Kesava Aiyangar and K. Parasaran for Petitioner. 

S. R. Satagopan for Respondent. 


The Court delivered the following 

Jupcment.—This is a-Civil Revision Petition filed against the order made by 
the learned Subordinate Judge of Devakottai in I. A. No. 131 of 1950, in S. C. S. 
No. 75 of 1950. 

The facts are : The plaintiff filed a suit for Rs. 558-14-0 on a promissory note 
for Rs. 500. The suit was filed on 6th April, 1950. This was taken on file and 
summons were directed for.14th June, 1950: Summons through Court and post 
was ordered by 5th July, 1950. The defendant was not served. It was adjourn- 
ed to 18th July, 1950. Substituted service was ordered by 2oth July, 1950. That 
suit was called on 21st July, 1950. The plaintiff lived in a remote village and there-. 
fore his Vakil applied for time. Time was given till 25th July, 1950. On that 
day the plaintiff did not appear and the Vakil had not been furnished with funds to. 
enable him to take steps. Therefore the suit was dismissed on 25th July, 1950. 
On gist July, 1950, an application was filed for setting aside this order of dismissal 
of the suit. ‘The learned Subordinate Judge declined. Hence this Revision 
Petition. 

When the Civil Revision Petition was admitted, I find a note had been made 
by Viswanatha Sastri, J. : 

“The Court below does not give any dates to show that there was default on the part of the 
plaintiff. When was summons due? Was there a default for three months? Why not consider 
and refer to these matters in the judgment.” 

The point for determination is whether the learned Subordinate Judge should 
have dismissed the suit on 25th July, 1950, instead of waiting for a period of three 
months under Order 9, rule 5 of the Civil Procedure Code. Order 9, rule 5, says : 


“£ Where, after a summons has been issued to the defendant, or to one of several defendants and 
returned unserved, the plaintiff fails, for a period of three months from the date of the return madg- 
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to the Court by the officer ordinarily certifying to the Court returns made by the serving officers 
to apply for the issue of a fresh summons the Court shall make an order that the suit be dismissed as 


against such defendants ........ 7 : 


When Order 9, rule 5, proceeds to say that the plaintiff should be given an 
opportunity to come forward and explain why within these three months he was 
not able to take steps and when he is able to satisfy the Court that he was unable 
to do so, for the reasons set out in clauses (a), (b) and (c), the Court may also 
extend the time. g , 

It has been laid down in Venkataramana v. Marudhachala' : 


“that by force of section 141, the provisions of Order g and Order 17 apply to such a 
proceeding and the Court before dismissing the application should satisfy itself that the terms of 
Order 9, rule 5, are complied with and that the Court was not at liberty to dismiss the appli- 
cation in respect of any of those defendants who had been in fact served and that even in the case 
of defendant 2 who was not served it did not allow sufficient time for a further application to be 
made before passing the order of dismissal and the order was not justified bylaw and was ultra vires ; 
Thakur Prasad v. Fakir-Ullah® ; Timmaraju v. Narasimha Raju’ ; Nemi Chand v. Kesarimull*.” 

The reason for this three months’ time is given in the judgment of the Patna High 
Court in Decruz v. Mrs. Pitis®: 

“ Order 9, rule 5, gives the Court the power to dismiss the suit if after a summons has been 
issued to the defendant and returned unserved the plaintiff fails for a period of three months to 
apply for the issue of a fresh summons, unless within that time the plaintiff shows a cause for extending 


the time.” 


The order dismissing the suit before the expiry of three months to which the plaintiff 
is entitled for tracing out the defendant is premature and irregular. In other 
words, the three months’ time represents a rough and ready period for allowing 
the plaintiff to exert himself to find out the correct address and mode of getting 
the summons served on the defendant and avoid premature disposal constituting 
only a statistical glory, but bringing total dissatisfaction to litigants. 


Therefore the order of the lower Court cannot be supported in this case and 
it has got to be set aside and is hereby set aside and in the circumstances without 
costs. 


The learned Subordinate Judge is directed to restore the suit to its original 
number and dispose of it according to law. 


R.M. ——— Revision allowed. Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Mack. 


The Hindu Religious Endowments Board, by its Secretary, .. Appellant* 
. a i . ' 
P. N. Nallathambi Ayyaswami Mudaliar and another .. Respondents. , 


Presidency Towns Insolvency Act (III of 1909), section 41—Madray Hindu Religious Endowments Act 
(I of 1927), sections 54. (1) (b) and 84. (2)—Annulment—Meaning under section 41—Person whose insolvency 
has been annulled for failure to apply for discharge—If can be appointed hereditary trustee. 


An annulment of an adjudication under section 41 of the Presidency Towns Insolvency Act 
is not tantamount to removal of a disability and therefore continues to be a disqualification contem- 
plated by section 54 (1) (4) of the Madras Hindu Religious Endowments Act. The Board cannot, 
in view of ‘annulment’ under section 41, appoint as a hereditary trustee a person who has been 
adjudicated an insolvent and whose adjudication has been annulled because he has not performed 
his elementary obligation under the Act of even applying for his discharge within the time prescribed. 


Appeal against the order of the District Court of Chingleput, dated roth 
December, 1949, and made in O.P. No. 44 of 1949. i 

M. Seshachalapathi and T.A. Ramaswami Reddi for Appellant. , 

R. Sundaralingam for. Respondent. 





1. ALR. 1931 Mad. 795. 3. (1928) 54 M.L.J. 665. 
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The Court delivered the following 


Jovcment.—This appeal by the Commissioner of the Hindu Religious Endow- 
ments raises an interesting point for determination. The appeal is against an 
order passed by the learned District Judge of Chingleput on a petition filed under 
section 84 (2) of the Madras Hindu Religious Endowments Act by one Nallathambi 
Ayyaswami Mudaliar, the younger son of Suryaprakasa Mudaliar, who died on 
16th March, 1942, to set aside an order passed by the Board declaring his elder 
brother P.N. Swaminatha Mudaliar to be the hereditary trustee on the latter’s 
application. The learned District Judge amended the order of the Board 
with a direction that the elder brother Swaminatha Mudaliar would be allowed 
to continue as hereditary trustee managing the affairs of the temple, till a pending 
question of partition as between the brothers was decided and the right of the 
younger brother to be the hereditary trustee in rotation was determined by the 
Board. The Commissioner now questions the jurisdiction of the learned District 
Judge to amend the order of the Board in this manner. 


The relevant and undisputed facts are briefly these. The elder brother 
P.N. Swaminatha Mudaliar was adjudicated an insolvent in I.P. No. 109 of 1922 and 
his adjudication was annulled under section 41 of the Presidency Towns Insolvency 
Act, on gth March, 1949, for failure to apply for his discharge. He appears to have 
come to Madras where he did business and got involved in financial difficulties. 
The younger brother stayed on in Poonamalle and appears to have been looking 
after the temple of Sri Vaideeswarar, after his father’s death. The adjudication 
of the elder brother as an insolvent was brought to the notice of both the Religious 
Endowments Board and the learned District Judge. But both passed it over very 
lightly on the ground that the High Court had “ annulled ” the insolvency. Under 
section 54 (1) of the Madras Hindu Religious Endowments Act a non-hereditary 
trustee shall cease to hold his office, inter alia, if he applies to be adjudicated or is 
adjudicated an insolvent. Under section 54 (3) of the said Act if a hereditary trus- 
tee, inter alia, becomes subject to this disqualification, the Board may supersede 
him and appoint a fit person to administer the temple until the disability of the 
trustee ceases to exist. 


Normally the disability of a bankrupt or an insolvent would cease to exist 
on his obtaining an honourable discharge in the event of the annulment of his 
adjudication on composition with his creditor or under section 21 of the Presidency 
Towns Insolvency Act, corresponding to section 35 of the Provincial Insolvency 
Act, if he satisfies the Court that he ought not to have been adjudged an insolvent 
or where it has been proved that he has paid all his debts in full. Most unfortu- 
nately, the Insolvency Act uses the same word “ annulment” to include cancel- 
lation of the adjudication on both honourable grounds and also on very dishonour- 
able grounds, namely, the failure of the insolvent to appear before the Insolvency 
Court at all and stand an examination or even to apply for his discharge. In the 
latter case, the adjudication is annulled under section 41 of the Presidency Towns 
Insolvency Act primarily by way of a penalty and punishment to the insolvent 
who is for breach of this duty imposed upon him under the Act, exposed to ordinary 
process in execution at the hands of his decree-holders, It is therefore not possible 
to hold that an annulment of an adjudication under section 41 is tantamount to 
removal of a disability and does not continue to be a disqualification contempla- 
ted by section 54 (1) (6) of the Madras Hindu Religious Endowments Act. I 
consider it very irregular, to say the least of it, -in this view of annulment under 
section 41 of the Presidency Towns Insolvency Act, for the Board ever to appoint 
as a hereditary trustee a person who has been adjudicated an insolvent and whose 
adjudication has been annulled because he has not performed his elementary obliga- 
tion under the Act of even applying for his discharge within the time prescribed. 
He is really in a worse position than an undischarged insolvent. The younger bro- 
ther on whose behalf Mr. Sundaralingam appears has not filed any appeal. Thè 
learned District Judge made an observation about the reasonable attitude adopted 
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by both parties before him which, it would appear enabled him to pass the order 
he did. I am not clear whom exactly he meant “ by both parties”. Assuming 
that the two brothers have reconciled their differences, I am afraid it will not be 
possible, in any event, for the Board to recognise the elder brother as a hereditary 
trustee in view of the disability he has brought upon himself by his adjudication 
an as insolvent annulled for failing to apply for his discharge. 


The order of the learned District Judge is set aside and the matter is remitted: 
to the Commissioner for suitable orders in the light of these observations. No appear- 
ance has been made in this appeal for the elder brother Swaminatha Mudaliar. 
I direct the parties to bear their own costs. The Board’s costs will be paid out of 
the trust funds, Advocate’s fee Rs. 50. 


K.C. —_——— Appeal allowed. 
f IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Govinpa Menon, Mr. Justice BASHEER AHMED 
SAYEED. : 


Rajah Manuri Venkatarama Rao, minor unsound by mother and 
next friend for Rajam Manuru Rukminiamma .. Appellant* - 
v. 
Jampani Seshayya and others .. Respondents. 


dif: Madras Agriculturists’ Relief Act (IV of 1938), sections 8 and g—Appropriation of payments under—If 
ifferent. 


Under the Madras Agriculturists’ Relief Act, a creditor is not entitled to retain payments made 
after 1st October, 1937, towards interest in excess of the interest payable under the provisions of the 
Act, without adjusting them towards the principal. There is no distinction in principle between 
a debt to which the provisions of section 8 apply and that governed by the provisions of section 9. 


Suryanarayana v. Venkataramana Rao, (1953) 1 M.L.J. 267, distinguished. 
Veeraraju v. Balakoteswara Rao, (1951) 1 M.L.J. 42 : I.L.R. (1951) Mad. 645 (F.B.), followed. 


Appeal against the order of the Court of the Subordinate Judge of Bapatla, 
dated 22nd April, 1949 and made in O.P. No. 2 of 1949. 


B. V. Ramanarasu for Appellant. 
M. V. Srinivasa Rao, P. Sithikanta Sastri and T. V. R. Tatachari for Respondents. 


The Judgment of the Court was delivered by 


Govinda Menon, 7 —This appeal arises out of an application under section 19 
of the Madras Agriculturists’ Relief Act (IV of 1938) for ascertaining the amount 
due to the petitioner as scaled down according to the new provisions, inserted by 
section 25-A of the Act. The learned Subordinate Judge has found that though 
the amount has to be ascertained in accordance with the provisions of the Act, 
the payment.of Rs. 3,740 on 6th December, 1941, should not be taken into consi- 
deration only as payment towards interest due. Hence this appeal. 


On 26th May, 1935, the appellant executed a simple mortgage in favour of 
first respondent for Rs. 6,000 with interest at ro annas per mensem compoundable 
once in three years. While ‘the mortgage was subsisting on 6th December, 1941, 
the appellant paid a sum of Rs. 3,740 and made an endorsement of that payment 
on the document which is marked as Ex, B-1 (a), and it is in the following terms : 

** 6th December, 1941. ‘Towards the interest due under this dced of mortgage without posses- 
sion the amount paid in cash this day through Deeari Kotayya in the office of the Sub-Registrar is 
Rs. 3,740 (three thousand seven hundred and forty rupees).” 

The question is how this amount is to be apportioned. According to section 9 
of the Madras Agriculturists’ Relief Act, the interest on all debts contracted by an 
agriculturist subsequent to 1932 can only be at the rate of five per cent. up to 22nd 
March, 1938, and thereafter at the rate of 64 per cent. calculated on that basis, 
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the interest on Rs. 6,000 till zznd March, 1938, will be Rs. 846-10-8.' Thereafter 
interest on the principal sum at 6% per ‘cent. till 6th December, 1941, will be 
Rs. 1,389-9-3. The total amount of interest due on 6th December, 1941, would 
be Rs. 2,236-3-11. If the sum of Rs. 3,740 is appropriated towards interest due, 
then there will be a balance of Rs. 1,503-12-1 in the hands of mortgagee and this. 
ought to be appropriated towards the principal. But the learned Subordinate 
Judge following certain decisions of this Court, namely, Lakshmivenkayamma v. 
Venkatapathi Rajut, Arunagiri Chettiar v. Kuppuswami Chettiar?, and Ramalakshmi v. 
Gopalakrishna Rao®, has come to the conclusion that when there has been an appro- 
priation of interest, even if a larger sum than was due on that date towards interest 
has been paid over, the balance cannot be credited towards principal. These 
decisions have been held to be wrong law in-a recent Full Bench decision, Veeraraju 
v. Balakoteswara Rao*, where it is held that under the Madras Agriculturists Relief 
Act, a creditor is not entitled to retain payments made after 1st October, 1937, 
towards interest in excess of the interest payable under the provisions of the Act, 
without adjusting them towards the principal. The learned Judges, however, held 
that in regard to this matter, there is no distinction in principle between a debt 
to which the provisions of section 8 apply and that governed by the provisions of 
section 9, as in the present case. But Mr. M. V. Srinivasa Rao, for the mortgagee- 
respondent, invited our attention to a more recent Full Bench decision, G. Surya- 
narayana v. Venkataramana Rao, and to the observations of the learned Judge, 
Venkatarama Ayyar, J., at page 270 therein. In that decision it was held where 
there has been in fact a settlement of accounts and a fresh document executed by the 
debtor, that must necessarily have the effect of discharging the interest-on the one 
hand and of appropriating the payment on the other. Such a transaction is. 
outside Explanation I to section 8 of Madras Act IV of 1938. Appropriations made 
by a creditor as part of a settlement are not liable to be re-opened under Expla- 
nation I to section 8. The learned Judge was considering a case where there has. 
in fact been an appropriation according to the terms of the deed and over-payment. 
In this case, there is no substantial evidence that the appellant at the time he paid 
Rs. 3,740, intended to pay interest in accordance with the rate mentioned in the 
document and not according to the statutory rate of interest laid down by the 
provisions of the Madras Act IV of 1938. When there is a conflict between two 
such matters, we have to take that the debtor must have intended to act 
according to the provisions of law rather than against it. In these circumstances, 
we are of opinion that when on 6th December, 1941, the sum of Rs. 3,740 was paid 
the appellant intended that as much of that sum as would satisfy the interest should 
be appropriated towards that amount, and that the balance must remain in the 
hands of mortgagee for the purpose of being appropriated towards the principal 
amount due. If that is so, the sum of Rs, 1,503-12-1 should have been appro- 
priated on 6th December, 1941, towards the principal sum of Rs. 6,000. The 
interest on the balance amount thereafter only will be due to the creditor. 


The appeal is, therefore, allowed and the order of the lower Court is modified 
in the manner mentioned above. The appellant will have his costs in this appeal 
from the first respondent. 





R.M. Appeal allowed. 
t. (1941) 1 M.LJ. a5. 7 . i958) 1 M.L.J. 42: LL.R. (1951) Mad. 
2. (1942) 2 MLL.J. 275. 4s EB 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice GovinpA MENON. 


Bayanna : ..  Petitioner* 
v. 


Devamma .. Respondent. 


Criminal Procedure Code (V of 1898), section 488—First wife living separately on husband marrying second 
wife by virtue of her right under Hindu Married Women’s Right to Separate Maintenance Act (XIX of 1946), 
section 2—Right to maintenance even without positive evidence of refusal or neglect by husband to maintain her. 


Under section 2 of the Hindu Married Women’s Rights to Separate Residence and Maintenance 
Act when the husband takes a second wife, the first wife is entitled under the law to live separately 
and claim separate maintenance. Once she resides in such circumstances separately the duty of the 
husband is to give her separate maintenance and an order under section 488, Criminal Procedure 
Code, directing maintenance to be paid to her can be passed even without any positive evidence of 
neglect or refusal to maintain her. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying that the High Court will be pleased to revise the order of the Sub- 
Divisional Magistrate, Dharmapuri, in M. C. No. 83 of 1952, dated 29th August, 
1952. 

A. Jagannatha Rao for Petitioner. 

N. S. Raghavan for Respondent. 


The Assistant Public Prosecutor (A. C. Muthanna) for the State. 
The Court made the following 


Orver.—This is an application by a husband against the order of the lower 
‘Court, directing maintenance to be paid to his wife. The reason on which the 
wife claimed maintenance was that the husband married a second wife and as such 
she had to go away from the home of the husband to that of her parents. The 
lower Court has found that there is no satisfactory evidence to show that the husband 
beat, ill-treated and drove her away from his house. The lower Court has also 
found that the husband was unwilling to pay maintenance to the wife but was 
willing to take her back. In such circumstances the Magistrate has come to the 


conclusion that there was neglect and refusal on the part of the husband to maintain 
the wife. 


Mr. Jagannatha Rao, the counsel for the petitioner, contends that whatever 
might be the position regarding the liability of the husband on a second marriage 
to pay a separate maintenance to the wife, under section 2 of the Hindu Married 
Women’s Rights to Separate Residence and Maintenance Act, which came into 
‘operation on 23rd April, 1946, under section 488, Criminal Procedure Code, there 
must be positive evidence of neglect or refusal to maintain a wife. Since in this 
case, the learned Magistrate has found that the husband did not drive away the wife 
from his house and did not beat her, it must be held that the provisions of section 488, 
Criminal Procedure Code, have not been complied with. The short answer to this 
argument of the learned’ counsel is that under section 2 of the Hindu Married- 
‘Women’s Rights to Separate Residence and Maintenance Act, when the husband 
takes a second wife, the first wife is entitled under the law to live separately and 
claim separate maintenance. So her residing separately is legal and once she 
resided separately the duty of the husband is to give her separate maintenance and 
in this case there is a clear admission by the husband that he has refused to maintain 
the wife. In these circumstances I am not prepared to accept the argument of the 
learned counsel. ; 


The criminal revision case is dismissed. 





KS. Revision dismissed. 

3 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Jusrice GovinpA MENon AND MR JUSTICE BASHEER AHMED 
SAYEED. 


S. Raja Chetty .. Appellant* 
v. > . 
Kaiaram Kushiram and another .. Respondents. 


Presidency Towns Insolvency Act (IH of 1909), sections 13 (2) (b), (5) and 9 (e\—Scope—Alttachment 
-of property of debtor in execution of a decree allowed to continue for over 21 days—Oral proof of act of insolvency— 
Uf essential for making order of adjudication. 


Section 13 (2) (b) of the Presidency Towns Insolvency Act requiring proof by adducing prime facie 
-evidence regarding the act of insolvency contemplates a stage before notice is issued to the insolvent. 
Where, however, notice has been issued to the debtor before adjudication the provision actually 
-applicable is section 13 (5) which is to the effect that the court may make an order of adjudication if 
it is satisfied with the proof above referred to or if on hearing the petition is posted to some other 
«day and the debtor does not appear and service of the petition is proved, unless in the opinion of 
the court the petition ought to have been presented before some other court having insolvency juris- 
«diction, Where the insolvent himself admitted the existence of the attachment of his properties in 
execution of a decree for more than 21 days though there is no formal oral evidence regarding the act 
of insolvency an order of adjudication can be passed. 


On appeal from the order and judgment of the Hon’ble Mr. Justice Ramaswami 
‘Gounder, dated the 13th day of November, 1952, and passed in exercise of the 
‘Ordinary Original Insolvency Jurisdiction of the High Court in Application No. 
923 of 1949 in I. P. No. roo of 1949. 


T. K. Rajagopalan, T. Ramaprasada Rao and S. S. Rajagopalan for Appellant. 
P. V. Subrahmanyam for 1st Respondent. 


The Judgment of the Court was delivered by 


Govinda Menon,- J.—The only question which has been argued by Mr. Raja- 
gopalan for the appellant is that there is no proof in the case that an act of insolvency 
-has been committed by the petitioner and, therefore, the adjudication ought not 
to have been made. On 4th August, 1952, the learned Insolvency Judge in an order 
granting time to the appellant to pay the debt due to the petitioning creditor states 
.as follows :— 

“ This is a petition to adjudge the debtor insolvent on the ground that he allowed the attach- 
ment in execution of a decree obtained against him by the petitioning creditor to continue in 
respect of a sum of Rs. 27. The fact is not disputed.” 

The learned Judge eventually granted time to the insolvent and when the matter 
-came up afresh before him on 3rd November, 1952, it was found that the debtor 
alone appeared and was represented by counsel. ‘The debtor requested for further 
time praying that he wanted to sell some properties and find some money. But the 
learned Judge was not satisfied that the request was bona fide or reasonable one. 
“Therefore the petitioner was adjudged insolvent. Mr. Rajagopalan contends 
that section 13 (2) of the Presidency Towns Insolvency Act should be invoked with 
the result that in this case in the absence of any proof regarding the act of insolvency, 
‘the order of the learned Judge cannot be maintained. What is contended is that 
` the petitioning creditor should have got into the witness-box and adduced prima 
„facie evidence of the act of insolvency. Sub-section (2) (b) is to the effect that at the 
hearing the Court should require proof of the act of insolvency. This contemplates 
a stage before notice is issued to the insolvent. Admittedly in this case notice has 
been issued before adjudication and, therefore, the provision actually applicable 
is section 13 (5) which is to the effect that the Court may make an order of adjudi- 
cation if it is satisfied with the proof above referred to or if on hearing the petition 
is posted to some other day and the debtor does not appear and service of the 
petition is proved, unless in the opinion of the Court, the petition ought to have 
‘been presented before some other Court having insolvency jurisdiction. The 
purport of this sub-section is that after notice has been issued and at the hearing 





*O.S.A. No. 154 of 1952. 22nd April, 1953. 
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date, if the Court is satisfied on prima facie evidence adduced, that an act of insol-- 
vency has been committed, or if the insolvent does not appear, in either of those- 
cases, the Court is entitled to adjudge him an insolvent. As we have stated already 
there is no oral evidence regarding the act of insolvency. But the insolvent 
himself admitted that his properties have been attached for a sum of Rs. 27 and 
such an attachment has been in existence for more than 21 days. These facts 
would be sufficient to bring the case within section 9 (e) which is to the effect, that 
an act of insolvency has been committed by the debtor, if any of his properties 
have been attached for a period not less than 21 days in execution of a decree of” 
any Court for payment of money. Here is a case where on the admission of the 
insolvent himself, an act of insolvency has been committed. In such circumstances, 
we do not think that there is any necessity for any formal proof of the act of insol-- 
vency by anybody on behalf of the petitioning creditor getting into the witness-box 
and proving the fact. This being the only point which has been argued before us 
and in our opinion the point not being substantial, the appeal is dismissed. No- 
order as to costs. 

K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—MR. P. V. RAJAMANNAR, Chief Justice. 


Turlapati Venkateswara Rao ..  Petitioner* 
v. ‘ 
The Municipal Council, Masulipatnam, represented by the Com- 
missioner, Masulipatnam Municipality and others .. Respondents. 


Court-Fees Act (VII of 1870), Schedule IT, Articles 17-A (1) and 17-B—Suit for declaration that a- 
resolution of a Municipal Counci! relating to a market is void—Proper court-fee to be paid. 


A suit filed in a representative capacity for a declaration that a resolution passed by a Municipal 
Council relating to a market was illegal, ultra vires and void clearly falls under Article 17-B of Sche-- 
dule IT of the Court-Fees Act. It cannot be said in such a suit that the subject-matter of the suit 
is the market and that court-fee should be paid under Article 17-A (1) of Schedule II of the Act. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Masuli-- 
patnam, dated 15th March, 1952, and made in unregistered plaint C. F. No. 295, 
dated 12th January, 1952. ° 

V. Parthasarathi for Petitioner. 

S. Ramamurthy for the Government Pleader (P. Satyanarayana Raju) for 1st 
Respondent. 


The Court made the following 

Orver.—This Civil Revision Petition involves a question of court-fee. The 
petitioners filed a suit in a representative capacity on behalf of the citizens and 
rate-payers of the Masulipatnam Municipality for a declaration that a resolution 
passed by the Municipal Council and all that was done in pursuance thereof“ 
were illegal ultra vires and void. ‘There was also a prayer for an injunction restrain- 
ing the Municipal Council from acting any further in pursuance of the said reso-. 
lution. : 

-I am of opinion that the suit clearly falls under Article 17-B of Schedule II 
of the Court-Fees Act. The learned Subordinate Judge, however, was of opinion 
that as the declaration asked for was in respect of a resolution which related to the- 
market the subject-matter in dispute should be deemed to be the market whose- 
valuation was about Rs. 7 lakhs. In his view therefore the proper article appli- 
cable was Article 17-A (1) of Schedule II of the Court-Fees Act, and as the value- 
of the market was over Rs. 10,000 the proper court-fee was Rs. 500. The plain-- 
tiffs had paid only a sum of Rs. 100. 
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The learned Judge was wrong in'considering that the subject-matter of the 
“suit was the market. The subject-matter of the suit was the resolution whose 
‘validity was being impeached. No doubt: the resolution related to the market, 
but that would not make it the subject-matter of the suit. The petitioner has paid 
sufficient court-fee, viz., Rs. 100 under Article 17-B of Schedule II of Court-Fees 
-Act, which as already mentioned applies. 


The Civil Revision Petition is allowed. There will be no order as to costs. 
R.M. l Petition allowed. 


_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
K. V. Govindarajulu Maliar .. Appellant* 
Jo S : l 
Devar and Company : .. Respondent. 
Letters Patent (Madras), clause 15—-Order transferring a suit from one Court to another—Not a judgment 
within the meaning of the clause and no appeal lies from such order. 


An order transferring a suit from one Court to another is not a judgment within the meaning 
-of clause 15 of the Letters Patent (Madras) and no appeal lies from such order. Asrumati Debi v. 
Rupendra Deb (1953) 1 M.L.J. 710, 1953 S.C.J. 300 (S.C.), followed. 

Krishna Reddi vw. Thanikachala Mudali, (1923) 45 M.L.J. 153 : I.L.R. 47 Mad. 136 deemed 
overruled. . . : 

Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Somasundaram, dated 24th October, 1950, and made in C. M. P. No. 
3583 of 1950 presented to the High Court to direct transfer of O. S. No. 384 of 1949 
‘on the file of the Court of the District Munsiff, Chittoor, to that of the Court of the 
District Munsiff, Kozhikode. 


V. S. Rangaswami Aiyangar for Appellant. 
A, K. Balakrishnan for Respondent. 


The Court made the following 

. Orver.—This is an appeal against the order of Somasundaram, J., trans- 
ferring a suit on the file of the Court of the District Munsiff of Chittoor to.the file 
. ‘of the District Munsiff, Kozhikode. The appeal purports to be under clause 15 
of the Letters Patent. It has been decided by the Supreme Court recently that 
an order transferring a suit from one Court to another is not a judgment within 
the meaning of clause 15 (see Asrumati Debi v. Rupendra Debt). The decision in 
Krishna Reddi v. Thanikachala Mudali?, on which reliance was placed by counsel 
for the appellant must be deemed to have been overruled by this decision of the 

Supreme Court. The appeal is therefore incompetent and is dismissed. 


No costs. 
VPS. > Appeal dismissed, 


ee ; 
.* L.P.A. No. 125 of 1950. 2 6th July, 1953. « 


1. (1953) 1 M.L.J. 710: 1953 S.C.J. 300 2., (1923) 45 MLL.J. 153; LL.R. 47 Mad, 
(S.C.}. _ 136, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice GOVINDA MENON AND MR. Justice BASHEER AHMED: 
SAYE ED. 


Singaram and another .. Appellants.* 


Criminal trial—Accused found in possession of articles that were on the person or in the custody of a 
murdered person—No reasonable explanation for the possession—Presumption as to the guilt of the ageused— 
Propriety—Evidence Act (I of 1872), section 114—Illustration—Presumption under—Scope. 

The mere possession by an accused person of articles which were on the person or custody of a. 
murdered man without any explanation for such possession cannot lead to an inference that he 
took part in the murder or that he was privy to it. The presumption mentioned in the illustration 
to section 114 of the Evidence Act cannot be stretched to that extent. The fact that no rational 
explanation is possible or that the explanation offered is unacceptable should not militate against 
the innocence of the individual with regard to the offence of murder. Something more is necessary 
than mere possession of the articles. Unless some kind of connecting link, however remote it may be, 
is made out between the movement of the deceased and the accused, at or about the time of murder, 
even if no reasonable explanation can be suggested or invented by the Court for the possession by the 
accused of the stolen articles, it would be unsafe to convict the accused person of the offence of 


murder. 

Kallam Narayana v. King-Emperor, (1932) 64 M.L.J. 88: 1.L.R. 56 Mad. 231 and Emperor v. Basan- 
gouda Yamanappa, 1.L.R. (1941) Bom. 315, dissented from. 

Appeals against the order of the Court of Session of West Tanjore division 
at Tanjore, in Case No. 62 of the Calendar for 1952, dated 15th December, 1952, 
etc. 

K. C. Srinivasan and B. Prasada Rao (amicus curiae) for the Accused. 


The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


The Judgment of the Court was delivered by 

Govinda Menon, 7.—These three appeals arise out of Sessions Case No. 62 of 
1952 on the file of the Court of Session of the West Tanjore division wherein two 
accused .were tried for an offence under section 302 read with section 34, Indian 
Penal Code, in that they committed murder by causing the death of one Mouna 
Swami by cutting him with an aruval on the night of the 27th June, 1952, at Chan- 
drasekarapuram village. The learned Sessions Judge found that those arraigned 
for this offence were guilty under section 460, Indian Penal Code and sentenced 
each one of them to transportation for life. He also found each one of them guilty 
under section 380, Indian Penal Code and sentenced each of them to rigorous 
imprisonment for a period of seven years. The sentences were directed to run 
concurrently. The result of convicting. the accused under section 460, Indian 
Penal Code, was the acquittal of the accused under section 302 read with section 
34, Indian Penal Code and therefore the State has preferred C.A. No. 175 of 1953 
questioning the correctness of the acquittal of the accused for the offence of murder. 
Each of the accused has filed’ an appeal against his convictions and sentences. 


In the village of Chandrasekarapuram, an ascetic known as Mouna Swami, 
was residing in a matam adjoining a'Subramania temple both of which had an 
adjacent tank and were situated on the eastern extremity of the village. Towards 
north runs a road from Valangiman to Papanasam and it is also seen from the plan, 
Ex. P-26, that there was a fencing on three sides of the compound wherein the matam 
and the temple were situated and on the fourth side, viz., the southern side, there 
was a wall about 5 feet in height. It is not necessary to relate in any detail the 
habits of this Swami, for it is not disputed that on the night of the 27th of June, 
1952, this Swami, as usual, after taking his night refreshment which consisted of 
a glass of milk, went to sleep in the matam which was a small building surrounded 
on three sides by walls with an opening to the east closed by a thatti door. It is 
further in evidence that when he was last seen alive, z.¢., at about 9 p.m., on the night 
of occurrence, he was wearing kashayam robes and had a gold-chain on his neck 
and some gold-rings on his fingers. The next morning at about 6 a.m., he was 
found murdered in the matam and the jewels on his person were missing. Accord- 
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ing to the post-mortem certificate Ex. P-1, this Swami had died of shock and 
hemorrhage due to the injuries on his person of which the necessarily fatal injury 
was injury No. 5, viz., an incised gaping wound across the middle of the neck 3" x3” 
cutting the vessels and stomach underneath with a cut on the vertebra below 
to a depth of } inch. There were also five other injuries but injury No. 5 being 
necessarily fatal, death would have been practically instantaneous. There is there- 
fore ro doubt whatever that somebody inflicted the wounds on this unfortunate 
hermit during the night in question and robbed him of the jewels on his person. 
According to the prosecution case, the two accused in the Court below were the 
murderers and thieves. 

A brief resume of the prosecution evidence can now be given. P.W. 1, who 
was employed as a gardener of the Subramaniaswami temple and who used to. 
sweep and clean the matam as well, deposed that on the 27th June, 1952, at about 
6 P.M., he left the matam and the temple after finishing his daily work and returned 
home. At that time the Swami was alive and was at the matam. P.W. 2, the 
poojari attached to the Subramaniaswami temple employed by the Swami, was 
in the temple till 9 p.m., on the 27th June, and it was he who gave the Swami his 
milk food for the night. On the morning .of the 28th when both P.Ws. 1 and 2 
went to the matam and the temple at about 6 A.M., they found the Swami murdered 
and the jewels on his person missing. The evidence of P.W. 2 which could not be, 
and has not been, questioned, is that on the previous night, i.e., at 9 P.M. on 27th 
May, 1952, the Swami was wearing the gold-chain on his neck and rings on his 
fingers as it was customary for him to do. When P.Ws. 1 and 2 saw the dead 
body inside the matam and the articles there thrown pell-mell, information was 
given to P.W. 4, the village headman under whose protection the Swami was and 
who used to supply the Swami with the necessary wherewithal as well as his food. 
This information was given to him by P. W. 1 at the instance of P.W. 2. Imme- 
diately P.W. 4 informed his opposite house neighbour P.W. 5, and both of them 
proceeded to the matam found the Swami lying murdered in a pool of blood, and 
the vessels and other utensils lying scattered. _The village headman prepared a 
yadast Ex. P-2, to the police and the Sub-Magistrate of Valangiman and sent them 
immediately. The Sub-Inspector of Police, P.W. 20, arrived on the scene at about 
2-30 A.M., and saw the corpse of the Swami lying on a quilt spread on two benches 
with injuries on his person. The articles were seen lying scattered and the boxes 
were found open. After holding the inquest the dead body was ‘sent for post-mortem 
examination to the doctor. At the inquest the Sub-Inspector examined the gardener, 
the poojari, the village headman and his friend Doraiswami Aiyar. For some-time 
there was no clue whatever regarding the crime. But strenuous investigation led 
the police to a clue which, when pursued further, unearthed the mystery. On 
1gth July, 1952, the second accused was arrested in the village of Chandrasekara- 
puram. He made a statement which led to certain discoveries. The admissible 
portions of the statement are Exs. P-4, P-4 (a) and P-4 (b). From the backyard 
of his house the second accused produced a tin box M.O. 8, which contained. 
M.Os. 1, 2 and 3 which were respectively two gold-rings and a piece of gold- 
chain. The recovery of these articles, as a result of a confession made by the second 
accused, is proved not only by the Sub-Inspector, P.W. 20, but also by the village 
headman P.W. 4, and Doraiswami Aiyar, P.W. 5. In pursuance of the statement 
made by the second accused, the first accused was arrested on goth July, 1952, at 
about 12 noon in the village of Avoor. The first accused also made a statement 
which led to some discovery.. This statement,’as is the case with the other, is proved 
by the Sub-Inspector and also by two respectable individuals of that village, P.Ws. 7 
and 8. The admissible portions of that statement are Exs. P-g and P-9 (a) which 
are to the following effect : 

“Exhibit P-g : I have buried and placed the two rings and half the portion of the minor chain 
(kept in a small piece of cloth) north of Ammi (mortar).” ' 

“ Exhibit P-g (a) : If (anybody) comes with me, I shall take out and produce the two rin: 


and half the portion of the minor chain, which have been buried in my house.” 7 


These are M. Os. 4, 5 and 6 which are respectively a piece of gold-chain and 
two rings. M.Os. 1, 2, 3, 4, 5 and 6 are identified by P.W. 8 as having belonged 
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to the Swami and as in his possession on the night he was murdered. In addition 

‘we have the evidence of P.Ws. 13 and 14, a wife and husband respectively, who 

‘deposed that they got made M.Os. 2, 3, 4 and 5 and presented them to the Swami. 

P.W. 15, a clerk in Gopaldas and Company, Kumbakonam, speaks to the fact 

-of P.Ws. 13 and 14 having made the chain originally made up of M.Os. 3 and 4 

‘and the two rings M.Os. 2 and 5. The two rings M.Os. 1 and 6 are proved to 

have been pledged with the Swami by P.W. 16 who proves the same. Her hus- 

‘band, P.W. 17, corroborates her evidence. The second accused was then produced 

before the Sub-Magistrate of Nidamangalam before whom he made the confessional 

statement Ex. P-7, which is proved by the Sub-Magistrate himself as P.W. 6. . 
"The confession was recorded after all the necessary warnings required under sec- 

tion 164, Criminal Procedure-Code and rule 85 of the Criminal Rules of Practice, 

had been given and after all the formalities had been regularly, properly and con- 

‘sistently complied with. The Sub-Magistrate deposes that he satisfied himself 
that the confession was voluntary before the same was recorded. In this confes- 

sion the second accused admits that both he and the first accused, after previous 

discussions and confabulations, decided to raid the matam at night and rob the 

Swami of the materials. Wedo not think it necessary to extract the confession in 

extenso but shall only give an excerpt to show how the Swami came by his death : 


“We drew out the hook and entered inside. Singaram told me to focus the light. Swamiar 
was sleeping soundly. Above his head the bunch of keys was hanging. Singaram took out the bunch 
‘of keys. Swamiar at once awoke. Soon after he woke up, he extended the aruval in front of his 
face. He asked him ‘where have you placed all? Take out’. At once he gets alarmed and got 
up. At once Singaram delivered a forcible cut in his neck. I was focussing the light above him. 
He fell out, receiving the single cut. He further dealt with five or six cuts. I got frightened and put 
-out the light. He asked me to switch on the light. I switched on the light. I said, ‘saying that we 
might rob the jewels and go away, you have brought me, and alas! You have committed a murder 
‘like this’. He remarked ‘do not make noise. Be quiet’. At once he broke the box, opened the 
papers and scrutinised them. I was standing switching on the light. There wasa trunk in the 
‘bureau. He asked me also to see it. I scrutinised all of the papers with one hand. There was a ring 
‘in a packet, I took it out and gave it to him. He took out Rs. 30 from a cover. We went near the 
‘Swamiar and saw. He lay in his lying posture. He cut the minor chain worn in the Swamiar’s 
neck by means of the tip of the aruval. After taking it, he removed the three rings worn by the 
‘Swamiar in his hand. One ring could not be removed. He cut ita little and drew it. It came out. 
After taking them all he wiped the blood in the aruval in the cloth by the side of the head. At once 
-we both came out. We went to the Kamakshiamman Koil straight .” 


This confession so far as the murder is concerned is exculpatory of the second 
-accused, but it is clear that both of them had previously conspired to break open 
‘into the Swamiar’s sanctuary and rob him of the jewels. The only other witnesses 
about whom reference has to be made are P. Ws. 11 and 12. P.W. 11 deposes that 
«while he and the second accused were sleeping in the tea-shop belonging to the second 
-accused which was very near the matam and the temple and adjoining the Papa- 
nasam Valangiman Road, the first accused came to the tea-shop at about 12 mid- 
night and he and the second accused were talking together in whispers. There- 
after the first accused who had brought some arrack poured it into two glasses and 
-each one of them took one glass, Then they went out. The next morning P.W. 11 
learnt that the Mouna Swami had been murdered. The substance of this wit- 
ness’s deposition is that just before the murder, accused 1 and 2 met together in 
the tea-shop of accused 2, had a drink and went out together. If this evidence 
‘has to be accepted, it shows that both the accused were seen together in the near 
-vicinity of the matam on the night when the Swamiar was attacked and killed. 
“We have been shown no reason why the evidence of P.W. 11 who, from cross-exa- 
mination does not seem to be an interested person at all, should not be believed. 
P.W. 12 speaks to the fact that the second accused told him ten days prior to the 
occurrence that they should get the cash from the Swamiar and for which purpose 
‘he invited the witness to join him. But the witness turned down the idea point- 
‘ing out that he wanted to earn an honest living and not earn anything by robbery. 
By this evidence, the prosecution attempts to prove that the two accused entered 
‘nto a conspiracy for the purpose of breaking open into the house of the Swamiar 
and robbing him of the jewels and that in the ‘course of that robbery, they con- 
jointly committed the murder of the Swamiar. 


If] x ‘SINGARAM, In re (Govinda Menon, 7.). 529 


‘Inthe Sessions Court the first accused completely denied having anything to 
-do with the robbery or with the murder. The second accused, before the commit- 
‘ting Court admitted having made the confession to the Sub-Magistrate but stated 
-that it was not a voluntary statement but was the result of tutoring by the police. 
As we have already stated, the learned Sessions Judge found the accused guilty 
under section 460, Indian Penal Code and section 380, Indian Penál Code. 


If paragraphs 23 and 24 of his judgment, the learned Sessions Judge discusses 
the effect of the evidence to find out what the offence is. If we accept the evidence 
outlined above, in our opinion there can be no doubt whatever that both the accused 
-are guilty of.murder and that the lower Court was not justified in convicting them 
‘of an offence under-section 460, Indian Penal Code. This section can be invoked 
-only if, from the evidence, it is clearly possible to conclude that before the commis- 
sion of the lurking house trespass by night, or house breaking by night, the offenders 
.did not have a common intention of committing anything other than the above- 
mentioned offences and that therefore, if during the course of the commision of 
such an offence-one.of the persons causes death or grievous hurt to any person, 
then only, every person jointly concerned in committing lurking house trespass 
“by night or house breaking by night shall be guilty of an offence under section 460, 
Indian Penal Code. “It seems to us that in the present case the invocation of sec- 
tion 460, Indian Penal ‘Code, is irregular. If on the other evidence we are satis- 
fied that the accused are guilty of the acts alleged, then section 460, Indian Penal 
‘Code, is out of place. Such being the case, it has to,be seen whether the facts and 
«circumstances are such as would impel us to draw the only conclusion that is possible, 
namely, that both the accused are guilty of an offence under section 302 read with 
‘section 34, Indian Penal ‘Code. 


The following facts cannot be disputed. At 9 p.m., on 27th June, 1952, the 
‘deceased was alive and was possessed of M. Os. 1 to 6 of which M. Os. 2 to 5 
were on ‘his person. ‘The next morning he was found murdered having come by 
his death as.a-result:of the injuries inflicted on him. The jewels on his person were 
:missing. We accept.the evidence of P.W. 20 that on the information given by 
accused 2, accused 1 was traced.and arrested. Asaresult of the statement Exhibit 
:P-4 series made by the second accused, M. Os. 1 to 3 were discovered. Further, 
as a result of statements made by the first accused, M. Os. 4, 5, and 6 were also 
-discovered. Lastly the other important piece of evidence which cannot be dis- 
-carded is that at or about the time when the murder took place, the two accused 
-were seen.together in a near vicinity of the scene of murder. From these circum- 
‘stances, is'it possible to hold that the accused are the murderers ? 


There has been a line of cases in this Court of which the latest reported one is 

in Kallam Narayana v. King Emperor+, where a Bench consisting of Beasley, C.J. 
and Reilly, J., came to the conclusion that if a person is found in possession of pro- 

-perty proved to have been in the possession of the murdered person at the time of 
-the murder, or if he is able to point out the place where such property is concealed 
and admits having concealed ‘it and fails to give any explanation of the possession 
of the property, which can be reasonably accepted, then an inference can reasonably 

‘be drawn under section 114-of the Evidence Act that such person committed the 
murder or:took part in‘its:commission. It was further held that it is not the duty 

-of the Judge or the Jury to find out whether there are reasonable explanations for 
the possession of the articles belonging to the dectased by the accused. The learned 

_Judges referred to and distinguished an early case of this Court in Sogaimuthu Pada- 
„Jachi v. King Emperor®. The Bombay High Court in Emperor v. Basangouda Yama- 
nappa®, considered the Madras decision and disagreed with the expression of opi- 

nion by Reilly, J., that it is not the duty of the Court to suggest a possible explana- 

tion as to how the accused came by possession of the articles which belonged to 

the deceased and were in his possession at or about the time of death. Beaumont, 

“C.J., laid down that the circumstantial evidence must be consistent and consistent 


I. (1932) 64 M.L.J. 88 : LL.R. 56 Mad. 231.. 3. LL.R. (1941) Bom. 315. 
2. (1925) I.L.R. 50 Mad. 274. 
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only with the guilt of the accused and that if the evidence is consistent with any 
other rational explanation, then there is an element of doubt of which the accused. 
is entitled to the benefit. The point on which therefore the two decisions differ 
is regarding the duty of the accused to suggest the explanation. This divergence 
of opinion was considered recently by a Bench of this Court in R.T. No. 113 of 
1952 where Chandra Reddy, J., comes to the following conclusion : 


“It is seen from all these decisions that the basic principle is that if an accused person is found. 
in the possession of articles which were obtained as a result of robbery and these articles belonged. 
to a person who was murdered and are proved to have been on the body of the murdered person 
at the time of murder, and there is no explanation for the possession of those properties, an inference 
could be drawn that either he took part in the murder or he was privy to it. The only divergence-- 
of judicial opinion is with regard to the question whether the explanation for possession would be 
„given by the accused himself or whether it is the duty of the Court to see if there ean be other rational 
explanations for the possession consistent with the innocence of the accused as could be gathered 
from the evidence on record. However in this case the necessity to reconcile the various decisions 
does not arise. It is pertinent to note in this connection that no explanation is offered by any of the 
appellants for the possession of these jewels.” 


With due deference to the eminent Judges who took part im Kallam Narayana v. 
King Emperor}, and Emperor v. Basangouda Yamanappa*, it seems to us that mere posses- 
sion by an accused person of articles which were on the person or custody of a mur- . 
„dered man without any explanation for such possession cannot lead to an infefence 
that he took part in the murder or that he was privy to it. The presumptions men- 
tioned in the illustration to section 114 of the Evidence Act cannot be stretched to 
that extent. One can very well imagine a case where a jewel on the person of a 
murdered individual came‘to be in the possession of another without any kind of 
reasonable explanation being offered by that individual, The fact.that no rational 
explanation is possible, or that the explanation offered is unacceptable, should 
not militate against the innocence of the individual with regard to the offence of 
murder. Something more is necessary than mere possession of articles. In the 
present case we have the evidence of P.W. 11 which we accept im its entirety that 
the two accused were in the near vicinity of the matam where the Swamiar was. 
sleeping at or about the time when he came by his death and that is a circumstance: ` 
which would ordinarily be sufficient to entitle the Court to presume that the accu- 
sed were parties to the murder or were privies to it. Ordinarily the presumption: 
from the possession of articles belonging to the deceased by accused. persons immedi-. 
ately after the murder or robbery should be drawn only where some more evi- 
dence is present to show that the accused persons were seen with the deceased im~ 
mediately before his death or that the deceased was last seen alive in the company 
of the accused persons. In Queen Empress v. Sami®, the learned. Judges observe as. 
follows : 

“In cases in which murder and robbery have been shown to form parts of one transaction, 

` it has been held that recent and unexplained possession of the stolen property while it would be pre- 
sumptive evidence against a prisoner on the charge of robbery would similarly be evidence against 
him on the charge of murder. Al the facts which tell against the appellant, especially his conduct 
indicating a consciousness of guilt, point equally to the conclusion that he was guilty as well of 
murder as of the robbery committed . . s s a 1 = Cy 


In that case, the learned Judges, though they expressed themselves im rather: 
wide terms in the passage above quoted, were of opinion that in addition to the 
circumstance regarding the unexplained possession of the stolen property there- 
were other matters also which showed that the accused was the murderer. 


The decision in Kallam Narayana v. King Emperor}, seems to lay down that there 

` is some kind of onus on the accused to prove how he came to bein possession of the 
articles. As laid down by the House of Lords in the Woolmington v. Director of Public 
Prosecutions*, there can be no onus of proof cast on an accused person in cases of 
this nature and so it will be difficult to agree with certain observations contained 
in Kallam Narayana v. King Emperor, We are of opinion, as observed by the learned. 





1. (1932) 64 M.L.J. 88 : LL.R. 56 Mad. 231. 3. (1890) ILL.R. 13 Mad. 426 at p. 492. 
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Judges of the Bombay High Court in Emperor v. Basangouda Yamanappa' that the obser- 
vations in Kallam Narayana v. King Emperor?, go a little too far. We wish to point 
out that unless some kind of connecting link, however remote it may be, is made 
out between the movements of the deceased and the accused, at or about the time 
of murder, even if no reasonable explanation can be.suggested or invented by the 
Court for the possession by the accused of the stolen articles, it would be unsafe 
to convict the accused person of the offence of murder. Usually some testimony 
would be forthcoming that the deceased was last seen alive in the company of the 
accused or that the accused were found somewhere in the vicinity of the scene of 
murder at a time which has sufficient proximity to the incident. Unless some 
such connection can be made out we feel that the inference of murder should not 
be drawn. 


In the present case, as we have already stated, the evidence of P.W. 11 is sufi- 
cient to show the connection mentjoned by us above. 


The second accused in his confession does not in so many terms implicate 
himself in the act of murder. But he definitely recites the first accused’s part in the 
murder, This confession can under section 30 of the Evidence Act be taken into 
consideration against the first accused. Even without that confession in our opinion 
there is ample evidence in the case for the Court to come to the irresistible con- 
clusion that the two accused are the murdérers ; and the self-exculpatory state- 
ment by the second accused should not in any way detract from the other circum- 
stantial evidence from which the conclusion could be drawn that the second accused 
is also one of the murderers. The learned Sessions Judge has laboured hard to 
apply section 460, Indian Penal Code, which in our opinion cannot be invoked, 
for, both the accused can be held guilty under section 302 read with section 34, 
Indian Penal Code. Where one or more persons with only an intention to commit 
robbery or theft, after committing lurking house trespass or house breaking by 
night, inflict an injury on anybody or puts an end to the life of any person, it is 
only then that séction 460, Indian Penal Code, can be invoked. ‘The necessary 
foundation for the application of section 460, Indian Penal Code, is the absence 
of any kind of common object or common intention between the delinquents. A 
person without a common object, or a common intention with another, can be held 
guilty under section 460, Indian Penal Code, if the circumstances mentioned in 
that provision of law are complied with. In the present case we are definitely 
of opinion, in view of the evidence discussed by us above, that the inference is irresis- 
tible that both the accused are guilty of an offence under section 302 read with 
section 34, Indian Penal Code. Therefore the acquittal of the appellants under 
section 302 read with section 34, Indian Penal Code, is set aside and they are convic- 
ted under those sections. The conviction under secrion 460, Indian Penal Code, 
is set aside. The appellants are each sentenced to transportation for life. The 
sentence of seven years’ rigorous imprisonment imposed on each accused under 
section 380, Indian Penal Code will also stand. The sentences will run concurrently, 


R.M. Conviction and sentences varied. 


> 
g e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AnD MR. Justice VENKATA- 
RAMA AYYAR. ; ; 


Gobald Motor Service, Ltd., a company registered under the 
Indian Companies Act, -by. its Managing Directors, 
N. Veeraswami Chettiar and another ~. Appellanis® e 


v. 
R. M. K. Velusami and others ‘.. Respondents. 


Tort—Negligence of bus driver driving at excessive speed in causing accident and thereby death of a passen- 
ger—Liability of owner of bus for damages—Tests of—Fatal Accidents Act (XIII of 1855), sections 1 and 2-— 
Damages under the two sections—Assessment—P rinciples, 


Where the father, widow and sons of a bus passenger who was killed in an accident caused by the 
negligence of the bus driver, brought an action for damages against the owners of the bus, 


Held : Whether in a particular instance the speed was excessive or not must depend on a number 
-of circumstances such as the condition of the road, the nature of the locality, the time and so forth. 
A speed which would be reasonablé'on a fine concrete road would be excessive on a road which is 
full of ruts and in a state of repair. What might be regarded as a safe speed in an uninhabited area 
might become dangerous in a congested one. A speed which might be harmless during the restful 
hours of the night might be reckless during the business hours of the day. Whether in a given case 
the speed was excessive or not must be determined on a consideration of all the circumstances. 
In the instant case a speed of 20 miles an hour was held to be excessive where the road passes over a 
‘culvert takes a sharp bend with a downward gradient and adjoining it is a ditch and to prevent 
vehicles running into it stones 2 feet high are planted and on the extremity of the lands on either 
side of the road trees are standing. i 


In the face of licences issued to the driver by competent authorities it cannot be said that the 
driver was not a competent driver and the owner was negligent in acting upon the licences in 
employing him. : . 

As however there was negligence on the part of the driver the owner is liable for. damages for 

the death of the passenger. 


In computing the damages under sections 1 and 2 respectively of the Fatal Accidents Act what is 
:awarded under one head should be taken into account in the other, and it is not a mere rule of arith- 
metic compelling the deduction of the one from the other, but awarding damages under both heads 

without duplication of the same claim. The damages payable to each of the persons mentioned in 
.section 1 of the Fatal Accidents Act should be separately assessed. The compensation under sec- 
tion 2 goes to the benefit of the estate. [Principles for assessment of damages considered.] 


Appeal against the decree of the Subordinate Judge’s Court of Dindigul, 
dated 31st January, 1949, in O.S. No. 7 of 1948. ' l 


T. V. Muthukrishna Aiyar and K. Parasurama Aiyar for Appellants. 
K. Rajah Aiyar and G. R. Jagadisan for Respondents. 


Judgment of the Court was delivered by 


Venkatarama Ayyar, F.—This appeal arises out of an, action instituted by the 
‘respondents for compensation under the provisions of the Fatal. Accidents Act, 
XIII of 1855. ‘The appellant is a company engaged in the business of transporting 
“passengers by bus between Dharapuram and Palani, among other places. ` On 
-20th September, 1947, one of their buses MDG. 2414, while running from Dhara» 
puram to Palani with passengers, met with an accident at a place called Puliam- 
patti about 3 miles from Palani, as a result of which some of the passengers sustained 
injuries and one of them Rajaratnam died on 23rd September, 1947. The first 
plaintiff is his father, the second plaintiff is his widow and plaintiffs 3 to 7 are his 
sons. They alleged in the plaint that the driver who was in charge of the bus was 
incompetent and inexperienced ; that he was guilty of rash and negligent conduct 
in the driving of the bus ; and that the accident was the result of his incompetence 
and negligence. Compensation was claimed under section 1 of the Act for the 
loss of pecuniary benefit sustained by the plaintiffs personally, and under section 2 
for the loss sustained by the estate, by reason of the death of Rajaratnam. The 
«defemdants contested the claim. They denied the allegations that the driver was 
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incompetent and inexperienced or that the driving was rash and negligent. 
They further pleaded that the accident was the result of the rear centre bolt suddenly 
giving way and that no negligence could be attributed to them. They also pleaded 
that the damages claimed were excessive. The Subordinate Judge of Dindigul 
held that there was no proof that the bus was driven at a reckless speed at.the scene 
of accident, but that the fact of its occurring on the off-side of the road was itself 
evidence of negligence and that it had not been rebutted by the defendants. He 
also held that Joseph, the driver, was not proved to be competent. He, therefore, 
held that the defendants were liable for the negligence of their servant. On the 
question of damages, he awarded a sum of Rs. 3,600 to the first plaintiff and a sum 
of Rs. 25,200 to plaintiffs 2 to 7 under section 1 of the Fatal Accidents Act and a 
sum of Rs. 6,000 to plaintiffs 2 to 7 under section 2 of the Act. Against this decree, 
the defendants preferred the present appeal. The points that arise for decision 
in this appeal are (1) was the accident due to the negligence of driver Joseph ? 
(2) If so, to what damages the plaintiffs are entitled ? 


_ The facts are as follows : On 20th September, 1947, bus No. MDC. 2414 started 
on its journey from Dharapuram to Palani and Exhibit A-19 which is the copy of 
the entry in the Police Register shows that the bus left the Police station at 3 p.m. 
with 16 passengers and with one Sheriffuddin (D.W. 3) as its driver. The bus 
then came to the stand and picked up the other passengers and actually left Dhara- 
puram at 3-5 p.m. with 26 passengers. Just when it was about to start the cashier 
of the-company put one Joseph in the place of Sheriffuddin for driving the bus and 
asked the latter to help him as he was new to the road. Then Joseph took up the 
driving with Sheriffuddin seated by his side. At Thumbalapatti just about 16 miles 
from Dharapuram, Rajaratnam, his brother P.W. 6 and one Thirumalai Goundan 
got into the bus. Three miles further down towards Palani there is a place called 
Puliampatti and that is where the accident took place. There, the road passes 
over a culvert and then there is a sharp bend with a downward gradient. East 
of the road. is a drain and that is marked off by 5 stones 2 feet high. The bus after 
crossing the culvert crashed against the 5th stone with so much force that the latter 
was uprooted and broken.. It next attacked a tamarind tree which is stated to be 
at a distance of 20 or 25 feet from the stone and its bark was peeled off and it travelled. 
some more distance before it finally came to rest. Some of the passengers were 
knocked and thrown within: the bus itself and sustained injuries. Rajaratnam 
was thrown out of the bus into the ditch at a place 164 feet south of the tamarind 
tree. Vide plan filed with the plaint. The bus is stated to have stopped 5 or 6 
feet away from this place. At this time a bus belonging to the appellants which 
was coming from Palani was stopped and Rajaratnam and the other injured passen- 
gers were placed therein and sent to the Palani hospital MDC. 2414 was then 
driven by D.W. 3 to the Palani bus stand. Rajaratnam was admitted in the hospital 
at about 5 p.m. Exhibit A-r is the first certificate issued by the doctor ; and therein 
he reserved his opinion about the case. By 5-45 p-m. he considered the case suffi- 
ciently serious and. sent the memo. Exhibit A-2 to the Sub-Magistrate, Palani, 
for recording the dying declaration. Exhibit A-3, the dying declaration, was recorded 
at about 7 p.m. Meantime, Sherifuddin, Joseph and the manager of the appellant 
Company, (D.W. 4), who was then at Palani all of them went to the hospital and 
saw. Rajaratnam. After they left the hospital, a statement was prepared by the 
Manager mentioning the circumstances under which the accident took place. 
That was presented to the Police at about 8-15 p.m. (Exhibit B-2). In that 
statement which was signed by D.W. 3 it is stated that Joseph who had accompanied 
them to the hospital had in the meantime disappeared. The condition of Raja- 
ratnam became serious. He was sent for treatment to Madurai Hospital on 22nd. 
September, 1947 and there he expired in the early hours of the 23rd September. 


The first question for determination is whether the accident was due to any 
negligence on the part of the driver Joseph. The contention of the plaintiffs is 
firstly that the car was driven at a reckless speed, secondly that the driver was 
inexperienced and incompetent and thirdly that the very fact of the accident occur? 
ring on the side of the road and the bus crashing against the stone and the tamarind 
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tree is proof of negligence. On the question of speed, there is considerable body 
of oral evidence that the bus was being driven at high speed. P.W. 3 was a passen- 
ger in the bus and he also sustained some injuries for which he was treated. He 
stated that the bus was coming at a great speed and that that was so from the start. 
P.W. 4 was another passenger who deposes that the bus came at uniformly great 
speed, that it was about to collide with a cart at Dharapuram and that it was running 
at great speed when it dashed against the stone and the tree. P.W. 5 runs a tea 
and coffee stall at the place of the accident. He picked up Rajaratnam after the 
accident made him sit and gave him water. He deposes that the bus came at 
great speed. He was also examined by the Police during the investigation. P.W. 6 
is the brother of Rajaratnam who got into the bus along with him at Thumbalapatti 
and he deposed that the bus ran at an unusually great speed and that his brother 
cautioned the driver to drive slowly. P.W. 7 is the Sub-Inspector who held an 
enquiry after the accident and he states that the witnesses told him that the bus 
was driven at great speed. On the side of the defendants, there is D.W. 2 who 
claims to have travelled by this bus. The suggestion of the plaintiffs is that this 
is not true and that derives considerable support from. the answers given by the 
‘witness in the course of cross-examination. He stated that the bus came at the- 
“usual speed ”. D.W. 3 is Sherifuddin who was sitting by the side of Joseph during ° 
the time. He is an old employee of the appellants and he is even now in their 
service. He stated that the bus ran at a speed of 20 miles per hour and that at: 
the place of accident the speed was 15 miles. In weighing this evidence there 
are certain facts which have to be taken into account. The distance from Dhara- 
puram to Palani is about 22 or 23 miles and the time fixed by the Transport autho- 
rities for covering this distance is 14 hours (vide Exhibit B-7). There are 4 stops 
in this route which, starting from Dharapuram, are Dhasanaickenpatti, Velan- 
patti, Thoppanpatti and Thumbalapatti. The accident occurred at a place 
beyond Thumbalapatti, the last of the stopping places. D.W. 3 admitted in his 
examination in chief that the bus stopped at Thoppanpatti and at Thumbalan- 
patti, though in cross-examination he stated that he could not say whether that 
day the bus stopped at Dahsanaickenpatti, Velanpatti and Thoppanpatti. P.W. 4 
stated that the bus stopped at Velanpatti and picked up passengers and that is 
corroborated by Exhibit B-4. Thus, there is clear proof that the bus stopped at 
least at 3 places between Dharapuram and the place of accident. Though there 
is some conflict of evidence as to the precise time at which the accident took place, 
the statement of D.W. 3 that it took place at 5 minutes to 4 might be taken as correct. 
The result then is that the bus which left Dharapuram at 3-5 p.m. came to the 
scene of occurrence at 3-55 p.m. making the necessary allowance for the 3 stoppages, 
it may be taken that the running time between Dharapuram and the place of acci- 
dent was about 42 minutes and the distance covered was 19 miles. The speed, 
therefore, works out at an average of about 25 miles per hour. The argument 
on behalf of the appellants is that a speed of 30 miles per hour is permitted under 
the licence and that, therefore, the speed of 25 miles at which the bus ran was not 
excessive. That, however, is not the correct approach. Whether in a particular 
instance the speed was excessive or not must depend on a number of circumstances 
such as the condition of the road, the nature of the locality, the time and so forth. 
A speed which would be reasonable on a fine concrete road would be excessive 
on a road which is full of ruts and in a state of repair. What might be regarded 
as a safe speed in an uninhabited area might become dangerous in a congested 
one. <A speed which might be harmless during the restful hours of the night might 
be reckless during the business hours of the day. Whether in a given case the 
speed was excessive or not must be determined on a consideration of all the cir- 
cumstances. In- Laurie v. Raglan Building Co.1, a lorry which was driven at a speed 
of ro to 12 miles skidded and killed a person standing.on the pavement. At that 
time the road was in a dangerous condition due to heavy snow fall. The ques- 
tion was whether the driver was negligent in driving the lorry at that speed which 
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under normal conditions would have been quite reasonable. In holding that the 
speed was unreasonable under the circumstances, Lord Greene, M. R., observed : 
“T am quite unable to accept the proposition that, when a road is in that condition, a lorry 
of this kind, loaded in the way in which it was loaded, is entitled to proceed at such a speed. If 
roads are in such a condition that a motor car cannot safely proceed at all, it is the duty of the driver 
of the motor car to stop. If the roads are in such a condition that it is not safe to go at more thana 
foot pace, his duty is to proceed at a foot’s pace. The evidence here shows clearly that the road was 
in such atcondition that a prudent driver, even if he did not find it necessary to stop, would have pro- 
ceeded at a very much lower speed. T, therefore, think that, not only did the fact that part of the 
lorry swept across the pavement raise a prima facie case to be answered, but also that the evidence was 
sufficient, to call for an answer even if there had been no such prima facie case of negligence.” 


The question for determination, therefore, is whether the speed at which the 
bus ran at the place was reasonable having regard to the condition of the locality. 
The material facts to be noted are that the road passes over a culvert, that it takes 
a sharp bend with a downward gradient, that adjoining it is a ditch, that with 
with a view to prevent vehicles from running into it 5 stones 2 feet high are plan- 
ted and that the road proper has a space of lands on either side and at their extre- 
mity there are trees standing. At such a place prudence requires that a bus must 
be driven with great caution and with much less speed than on a straight road. 
Was that done? Mr. T.V. Muthukrishna Ayyar, the learned advocate for the 
appellants argued that it was and he referred to the statement made by P.W. 6 
in the course of cross-examination. He deposed that Rajaratnam and himself 
boarded the bus at 3-30 p.m. at Thumbalapatti, that the bus stopped only for one 
minute and that the dashing of the bus against the tree was at 3-45 p.m. The 
distance between Thumbalapatti and the place of accident being 3 miles ; it is 
argued that the bus ran at a speed of less than 15 miles an hour and that, therefore, 
the accident could not have resulted from the speed. That, however, is to assume 
that the time given by the witness is accurate. D.W. 3, on the other hand, depo- 
sed that Thumbalapatti was reached at 3-45 p.m. and the accident occurrred 
5 minutes to 4. Making allowance for the stoppage time at Thumbalapatti, this 
works out at 20 miles per hour and this speed must be considered excessive having 
regard to the nature of the ground. 


It was argued that if the bus ran at an uncontrollable speed, it would have 
toppled over into the channel and the fact that it was steered athwart the road 
shows that the speed was not excessive. But it is one thing to say that the speed 
was not uncontrollable and quite a different thing to say that is was not reckless 
‘or excessive. In this connection, the following facts would be remembered, 
‘When the bus crashed against the stone, the impact was so violent. that the later 
was uprooted and broken. Notwithstanding all the attempts in applying the 
brake, the bus travelled 25 feet to the tamarind tree and dashed against it. In 
view of the fact that the steering and brake were in good order, as appears from 
the certificate issued by P.W.2 on 22nd September, 1947 it should have been 
possible to stop the bus even before it reached the tamarind tree if the speed had 
not been excessive. Then again after the dashing against the tamarind tree, the 
bus travelled a further distance of about 167 feet and it was at this stage that Raja- 
ratnam was thrown off. This again could not have happened if the bus was driven 
at reasonable speed, especially as the two impacts must have reduced its speed. 
In Exhibit A-3, the dying declaration by Rajaratnam, he stated 

“the bus came at a very high speed. The driver turned the bus at a certain place. 1 was 


telling him to drive the bus slowly. I do not remember in which place the bus was turned. I'did not 
know as to what happened thereafter.” 


Rajaratnam himself owned a car and knew driving and held the licences therefor 
(aide Exhibits A-7 and A-8). The statement given by him in Exhibit A-3 is, there- 
fore, entitled to great weight, especially as it is part of a dying declaration. The 
statement therein that he warned the driver to proceed slowly is confirmed by the 
evidence of P.W. 6. On the broad probabilities, we hold that the speed at which 
the bus was driven was excessive, having regard to the nature of the ground on 
which the accident happened and that, therefore, there was negligence on the* 
part of the driver and the appellants are liable therefor. 
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It was also argued for the plaintiffs that Joseph was not a \competent driver 
and that the appellants acted negligently in having engaged him to drive the bus. 
Exhibits B-19 and B-20 are driving licences issued to Joseph and they show that 
he served in the Military as a car driver from 1942. D.W. 1 is a respectable wit- 
ness on whose recommendation D.W. 4 made the appointment. It was argued 
that Exhibits B-19 and B-20 are not sufficient in themselves to prove that the driver 
had the requisite skill, that Joseph himself had not been examined and tbat the 
evidence of D.Ws. 1 and 4 did not establish that he had sufficient competence. 
Stress is also laid on the fact that originally the bus was intended to have been dri- 
ven by D.W. 3 as seen in Exhibit A-19, that Joseph was put in later on at 
the instance of the cashier, that that was the first trip undertaken by him and that 
as it was known that he was new to the road, it was negligence on the part of the: 
appellants to have entrusted the running of the bus to him. But as Ex. B-19 and 
B20 are licences issued by the authorities whose duty it was to satisfy themselves. 
about the competence of the driver, it cannot be held that the appellants acted. 
with negligence in acting upon them. Joseph had absconded and no inference: 
can be drawn against the appellants by reason of his non-examination. No doubt, 
Joseph was new to the route. But the appellants had taken the precaution of 
putting D.W. 3 by his side for the purpose of guiding him. It is, therefore, im- 
possible to find any negligence on the part of the appellants either in employing 
Joseph or in allowing him to drive with the assistance of D.W. 3. That the driver 
acted negligently, we have no doubt. As observed by Best, C.J. : 

“The coachman must have competent skill, and must use that ski’ with diligence; he must 
be well acquainted with the road he undertakes to drive.” (Vide Crofts v. Waterhouse .1 
It was by reason of his unfamiliarity with the road that Joseph drove at a speed: 
which was excessive and rash for the place of occurrence. But, the liability of the 
appellants arises by reason of negligence of their servant and not of their own. 


It was argued for the respondents that even apart from the positive evidence: 
of negligence: adduced both in the matter of the speed at which the-bus was driven: 
and the incompetence of the driver, there was the further fact that the accident 
occurred not on the road proper, but on the off-side and that it was itself sufficient 
to establish negligence. .The reason for this rule which is well established, was. 
thus stated by Earle, C.J., in Scott v. London and St. Katherine Dock Co.? : 


‘“ Where the thing is shown to be under the management of the defendant or his servants, and the 
aceident is such as in the ordinary course of things does not happen if those who have the manage- 
ment use proper care, it affords a reasonable evidence, in the absence of explanation by the defend- 
ants that the accident arose from want of care.” ‘ 


In Barkway v. South Wales Transport, Co.*, the facts were that there was a tyre 
burst 


“and the omnibus then went over to the off-side of the road, mounted the pavement, crashed 
into some railings and fell on its side down an embankment on to some railway trucks, killing four 
of the passengers and injuring others.” 


It was held that : 


“ the fact that the omnibus left the road and fell down the embankment raised a presumption 
of negligence against the defendants, requiring them to prove affirmatively that they had exercised 
all reasonable care.” $ 

The principles applicable were thus summed up by Asquith, L.J. : 

“ The position as to onus of proof in this case seems to me to be fairly summarised in the-following 
short propositions : (i) If the defendants’ omnibus leaves the road and falls down an embankment, and 
this without more is proved, then res ipsa loquitur, there is a presumption that the event is caused by 
negligence on the part of the defendants, and the plaintiff succeeds unless the defendants can rebut 
this presumption. (ii) It is no rebuttal for the defendants to show, again without more, that the 
immediate cause of the omnibus leaving the road is a tyre-burst, since a tyre-burst fer se is a neutral 
event consistent, and equally consistent, with negligence or due diligence on the part of the defendants. 
When a balance has been tilted one way, you cannot redress it by adding an equal weight to each 
scale. The depressed scale will remain down. There’is the effect of the decision in Laurie v. Baglar 
Building Co.*, where not a tyre-burst but a skid was involved. (iii) To displace the presumption, the 
defendants must go further and prove (or it must emerge from the evidence as a whole) either (a) 


that the burst itself was due to a specific cause which does not connote negligence on their part but 
s 
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points to its absence as more probable, or (b) if they can point to no such specific cause, that they 
used all reasonable care in and about the management of their tyres.” 


It may be mentioned that in the actual application of the above principles there 
was a difference of opinion among the Judges, the majority holding that the inference 
of negligence had been displaced on the facts, while Bucknill, L.J., held otherwise. 
The case was taken on appeal to the House of Lords who differed on the facts from 
the decision of the majority. On the principles applicable, however, there was no 
disagreement (Vide Barkway v. South Wales Transport Co.4. In Halsbury’s Laws of” 
England, Vol. 23, at page-671, paragraph 956, the law is thus stated : 

“ An exception to the general rule that the burden of proof of the alleged negligence is in the 
first instance on the plaintiff occurs wherever the facts already established are such that the 
proper and natural inference immediately arising from them is that the injury complained of was 
caused by the defendant’s negligence, or where the event charged as negligence ‘tells its own story’ 
of negligence on the part of the defendant, the story so told being clear and unambiguous. To these 
cases the maxim res ipsa loquitur applies. Where the doctrine applies, a presumption of fault is raised 
against the defendant, which, if he is to succeed in his defence, must be overcome by contrary evi- 
dence the burden on the defendant being to show how the act complained of could reasonably happen. 
without negligence on his part. Where, therefore, there is a duty on the defendant to exercise care, 
and the circumstances in which the injury complained of happened are such that with the exercise 
of the requisite care no risk would in the ordinary course of events ensue, the burden is in the first 
instance on the defendant to disprove his liability. In such a case, if the injurious agency itself and 
the surrounding circumstances are all entirely within the defendant’s control, the inference is that 
the defendant is liable, and this inference is strengthened if the injurious agency is inanimate.” 


On the same principle it has been held that if a bus knocks against a stationary 
object on the road, that would itself be evidence of negligence. Thus, in Isaack 
Walton & Co. v. Vanguard Motor Bus Co.*, the omnibus had skidded and dashed’ 
against a lamp post on the pavement. That was itself held to be prima facie evi- 
dence of negligence. Vide also Barnes, U.D.C. v. London General Omnibus Co., and 
Ellor v. Selfridge & Co.*. It is argued for the respondents that on these principles 
the fact of the accident occurring on the offside of the road and of the bus crashing 
against the stone and the tamarind tree are themselves without more sufficient to- 
establish negligence on the part of the servants of the appellants. Mr. T. V. Muthu- 
krishna Aiyar, while not disputing the principles laid down in these cases, argues 
that the prima facie inference of negligence has in fact been rebutted by proof that 
the accident was due to the rear central bolt of the bus suddenly giving way and 
that the presumption of negligence had been negatived. The point for considera- 
tion is whether the accident was caused by the centre bolt suddenly giving way. 
Ex. B-2 is the first information report and therein the complaint of Sherifuddin- 
(D.W. 3) contains the following statements :. 

“When the bus came to a place which was at a distance of 3 miles from Palani the spring centret 
bolt of the left back side of the bus broke and the bus was drawn towards the left side and the lef, 
side body of the bus dashed against the tamarind tree which was standing on the left side of the road 
and the bus stopped,” 

It will be noticed that there is no reference to the dashing against the stone. The 
statement that the bus dashed against the tamarind tree and stopped does not. 
bring out the fact that it ran for some more distance from the tamarind tree before 
it stopped. The plaintiffs argued that no value should be attached to the state- 
ments contained in Ex. B-2 as they are self-serving and made by way of after. 
thought. The complaint was, it will be remembered, presented at 8-15 P.M. 
There is no explanation as to why it was not given earlier. It is in the handwriting 
of D.W. 4 and signed by D.W. 3. By that time it must have been realised that the 
condition of Rajaratnam had become grave and the complaint was undoubtedly. 
drafted with the anticipation that there might be trouble over the accident. It is 
significant that the appellants made no attempt to get a statement from Joseph who- 
accompanied D.Ws. 3 and 4 to the hospital; he is stated to have disappeared 
by the time of Ex. B-e. D.W. 3 deposed that he gave the statement before the 
Police Officer, that D.W. 4 wrote it down then and there and then he signed it, 
D.W. 4 also gave evidence to the same effect. But in fact the evidence of the- 


i 
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Sub-Inspector (P.W. 7) shows that the complaint was brought to him written up. 
There is, therefore, considerable room for suspecting the dona fides of the statements 
in Ex. B-2. That the central bolt was in a broken condition at the time of Ex. B-2 
must be accepted, whatever might be the manner in which, or time when, it occurred. 
On 22nd September, 1947, when P.W. 2 inspected the vehicle he observed : 
“The centre bolt of the left rear spring was broken and hence spring and rear axle positions 
were slightly dislodged. There seems to have been no defects in the brakes, steering, sound sgnal 


and other control mechanism of the vehicle and hence the accident could not have been caused by 
the vehicle’s condition.” (Ex. 4-5.) - 


Now the question is, when did the bolt break? D.W. 3 deposed that after sending 
away the injured men in another bus he examined the bus No. 2414 and found that 
the bolt had broken. In cross-examination he stated that the “ U” clamps on 
both sides of the spring were intact and he added that he examined ‘the bus before 
he started at Dharapuram and had found no defects.. D.W. 2 deposed that the 
Saheb driver, meaning D.W. 3, stated after the accident that the bolt was broken. 
But even D.W. 3 does not state that he mentioned to the passengers that the bolt 
had broken. P.W. 5, who was on the spot at that time stated that nobody said 
‘that the bolt had broken. D.W. 2 appears to have been an improvised witness 
.and his evidence is unimpressive. Apart from the evidence of D.W. 3, who has 
been an employee of the appellants, there is no reliable evidence to prove that the 
-centre bolt broke just before the accident. P.W. 2, the Motor Vehicles Inspector, 
stated in his report, Ex. A-5, that the centre bolt was broken and added that the 
-accident could not have been caused by the condition of the vehicle. He was 
subjected to a long-cross-examination and plied with a series of hypothetical questions. 
He answered : 

“Tt is likely that when a bus negotiates a deep rut the centre bolt of the rear spring may break. 
Under the rules a bus can run at a maximum speed of 30 miles only. Ifthe bus negotiates a bad 
m at that sperd, the bolt will break. The ruts arc so common in all roads that it is difficult to avoid 

‘ When the bus negotiates a bad rut and the bolt breaks the bus will slightly deviate. 
There will be a momentary slight deviation. . ._. Even if the driver applies the break, the 
bus will still go for go feet and then only stop. If the brake efficiency is at its highest, it w: ill not 
stop at zero point but travel 13 fect.” 
From these statements it was argued that a deep rut near the culvert might have 
-caused the bolt to break, that that might have caused the bus to deviate and that 
even if the brake was applied, it would travel some distance by reason of 
its momentum and the dashing against the .stone and the tamarind tree 
before it stopped was unavoidable. The basis for this argument is that there 
was such a rut at the bend as could have caused the bolt to break. Of 
this, however, there is no proof. No question is put to P.W. 2 whether there 
-was such a rut at the bend, nor to P.W. 3, P.W. 4, nor P.W. 5. The question is 
put to P.W. 6, in cross examination and he stated that the road was a good one 
.and there were no ruts. The only witness who speaks about it on the side of the 
defendants is D.W. 3 whose evidence is highly interested. He did not mention 
this fact in his statement Ex. B-2 Itis therefore, difficult to accept the version that 
there was a sudden break of the bolt due to the ‘ bus negotiating a deep rut.’ More- 
-over, the evidence of P.W. 2 is that such a break would result in a slight deviation 
of the bus and that as the brake was in good condition, it should have been possible 
to stop it at a distance of 13 feet. In fact the bus dashed against the stone with 
great violence and travelled a further distance of at least about 25 feet before it 
-dashed against the tree. On the evidence of P.W. 2, it is not possible to hold that. 
-even a break in the bolt could have resulted in such an accident. There is the fur- 
‘ther fact that bus No. 2414 resumed its journey with the other passengers and over- 
took the bus which had left earlier with the injured persons and reached Palani 
-earlier. It is reasonable to infer from all this that the vehicle was in such a good 
-condition with reference to steering and brakes, that even if the bolt had broken 
before the occurrence, it should have been possible to control the bus and avoid 
the dash against the tamarind tree. The accident must,- therefore, be held to be 
due not to the break of the bolt, but to the reckless speed at which the bus was 
- driven. 
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On behalf of the plaintiffs it was argued that even if the possibility of the defen- 
dants themselves having broken the bolt after the bus reached Palani is ruled out, 
there are still two hypotheses possible with reference to the break of the bolt. One 
is that it might have occurred even before the journey commenced at Dhara- 
puram in which case it would undoubtedly have been negligence on the part of 
the defendants to have put such a vehicle on the road ; and the other is that the 
breaking of the bolt might have resulted from the impact of the bus with the stone 
and the tamarind tree, in which case that would be the result and not the cause 
of the accident. With reference to the first hypothesis, the defendants argued 
that the bus was inspected at Dharapuram before it started and that no defect was 
discovered. In paragraph g of the written statement the defendants pleaded that 
before the accident the bus had been examined at Coimbatore and that the Brake 
Inspectors’ certificate granted a few weeks before would show that the car was 
in a.good condition and road worthy. These allegations have not been attempted 
to be proved. Instead, we have only the interested evidence of D.W. 3 that he 
himself examined the bus before it left Dharapuram and that there were no defects. 
As for the second hypothesis, the evidence of P.W. 2 is as follows : 


“ It is also possible that the centre bolt has broken before the impact with the stone. If the bolt 
had broken before the impact with the stone, it is likely that it took the curve it did. I cannot be 
definite whether the breaking of the bolt was due to its impact with the stone or for other reasons,” 


Thus, the evidence is inconclusive and it is impossible to say therefrom how and 
when the breaking of the bolt occurred. Even on that footing, the defendants on 
‘whom lies the burden of rebutting the inference of negligence arising by reason of 
the accident taking place on the offside of the road and the bus crashing against 
the stone and the tamarind tree, have failed to discharge the same. To sum up, 
the evidence establishes that the driver was unfamiliar with the route and drove 
the bus at a speed greatly in excess of what would be reasonable having regard 
to the conditions of the road and that the accident was the result of such rash and 
negligent driving. The presumption of negligence arising from the accident hap- 
pening on the offside of the road has not been rebutted by any satisfactory expla- - 
nation on the part of the appellants. The finding of the Subordinate Judge that 
there we negligence on the part of the appellants’ servants must,- therefore, be 
affirmed. 


The next question for determination is, to what damages the plaintiffs are 
entitled ? The claim was made both under section 1 and section 2 of the Fatal 
Accidents Act (XIII of 1855). 


Section r is as follows: 


“t Whenever the death of a person shall be caused by wrongful act, neglect or default, and the 
act, neglect or default is such as would (if death had not ensued) have entitled the party injured to 
maintain an action and recover damages in respect thereof, the party who would have been liable if 
death had not ensued shall be liable to an action or suit for damages, notwithstanding the death of 
the person injured, and although the death shall have been caused under such circumstances as amount 
in law to felony or other crime. 


Every such action or suit shall be for the benefit of the wife, husband, parent and child, if any 
of the person whose death shall have been so caused, and shall be brought by and in the name of the 
executor, administrator or representative of the person deceased ; 


and in every such action the Court may give such damages as it may think proportionate to 
the loss resulting from such death to the parties respectively, for whom and for whose benefit such 
action shall be brought ; and the amount so recovered, after deducting all costs and expenses, inluding 
the costs not recovered from the defendant, shall be divided amongst the beforementioned partics, 
or any of them, in such shares as the Court by its judgment or decree shall direct.” 


This is in substance a reproduction of sections 1 and 2 of the English Fatal Accidents 
Act 9 and 10, Vict., Ch. 93, known as the Lord Campbell’s Act and it confers on 
the persons named therein right to claim damages and the extent of that relief 
is the pecuniary loss which those persons suffer by reason of the death. Section 2 
of the, Act is as follows : 


s 
“ Provided always that not more than one action or suit shall be brought for, and in respect of 
the same subject-matter of complaint. 


540 THE MADRAS LAW JOURNAL REPORTS. [r953 


Provided that, in any such action or suit, the executor, administrator or representative of the 
deceased may insert a claim for and recover any pecuniary loss to the estate of the deceased occasioned 
by such wrongful act, neglect or default, which sum, when recovered, shall be deemed part of the 
assets of the estate of the deceased.” 


It is the second proviso that is material for the present purpose. It enacts that 
any pecuniary loss sustained by the estate by reason of the death might be recovered. 
as part of the estate. This is a claim distinct from and independent of what is 
provided in section 1. 


A similar provision was enacted in England by the Law Reform (Miscellaneous: 
Provisions) Act, 1934. It is important to note that the two heads of claim are 
different in their legal character and incidents, though they arise out of the same 
facts. Thus, while damages under section 1 are recoverable for the benefit of the 
persons named therein, compensation under section 2 goes to the benefit of the 
estate. While the claim under section 1 is limited to the loss sustained by the 
dependants mentioned therein, that under section 2 will include damages claim- 
able by the deceased such as damages for physical suffering and mental agony 
and for the loss of expectation of life. Thus, the person who will be entitled to 
damages under the two sections may be different and the principles on which 
damages will have to be awarded will also be different. 


“The rights of action in the two cases are quite distinct and independent. Under the Law 
Reform Act the right of action is for the benefit of the deceased’s estate ; under the Fatal Accidents 
Act the right of action, is for the benefit of the deceased’s dependents.” 


Per Lord Macmillan in Davies v. Powell Duffryn Associated Collieries, Lid. : 


‘* The law contemplates two sorts of damages : the one is the pecuniary loss to the estate of the 
deceased resulting from the accident ; the other is the pecuniary loss sustained by the members of 
his family through his death. The action for the latter is brought by the legal representatives, not 
for the estate, but as trustees for the relatives beneficially entitled ; while the damages for the loss 
canied to the estate are claimed on behalf of the estate and when recovered form part of the assets 
of the estate.” i i 


Per Sir Shadi Lal, C.J., in Secretary of State v. Gokul Chand? : 


In the present case, while all the plaintiffs are entitled to relief under section 1, 
it is only plaintiffs 2 to 7 who are eligible for relief under section 2 as the estate of 
the deceased Rajaratnam has vested in them as his heirs. 


The Subordinate Judge has granted a decree under section 1 for Rs. 3,600 
to the first plaintiff and for Rs. 25,200 to plaintiffs 2 to 7 and under section 2 for 
Rs. 6,000 to plaintiffs 2 to 7. The appellants press three contentions on the question 
of damages : it was contended (1) that Rs. 25,200 awarded to plaintiffs 2 to 7.was 
excessive ; (2) that the award of Rs. 3,600 to the first plaintiff over and above 
Rs. 25,200 decreed to plaintiffs 2 to 7 was illegal and (3) that a sum of Rs. 5,000 
being the damages awarded under secticn 2 for loss of expectation of life should 
goin reduction of the sum of Rs. 25,200 awarded under section 1 to plaintiffs 2 to 7, 


The first point for decision is whether the award of Rs. 25,200 to plaintiffs 2 to 
7 under section 1 of the Act was excessive. Mr. T. V. Muthukrishna Ayyar con- 
tended that the basis for awarding damages under that section was the loss of pecu- 
niary benefit sustained by the defendants and that it was incumbent on the plaintiffs 
to furnish by clear evidence the necessary data for determining that loss. He quoted 
Duckworth v. Fohnson®, Barnett v. Cohen*, and Stanes Motors, Lid. v. Peter®, in support 
of this position. In Duckworth v. Johnson?, a boy of 14 was killed by the fall of a 
certain wall, At the time of his death he was without employment. But there 
was evidence that he had been earning for about a year or two. On that, the 
jury awarded damages of £20. The defendant having applied to set aside the 
decree on the ground that there was no evidence of any pecuniary loss, Pollock, C.B., 
observed : 





et. L.R. (1942) A.C. 6or at 610. 4. L.R. (1921) 2 K.B. 461. 
2. (1925) LL.R. 6 Lah. 451 (453). 5. (1935) 70 M.L.J. 155: LLR. 59 Mad. 02. 
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“ My opinion is that, looking at the Act of Parliament, if there was no damage the action is not 

maintainable. It appears to me that it was intended by the Act to give conpensation for damage 
‘sustained and not to enable persons to sue in respect of some imaginary damage.” 
But the decree was confirmed on the ground that there was evidence of pecuniary 
Joss. In Barnett v. Cohent, McCardie, J., made a distinction between cases where 
there is a mere speculative possibility of benefit and cases where there is a reasonable 
probability of pecuniary advantage and held that the plaintiff had not established 
any pecuniary loss by reason of the death of a four year old boy. This decision 
-was followed in Stanes Motors Lid, v. Peter®, wherein Cornish, J., observed: 

“ The rule is that the damages must be fixed solely with reference to the pecuniary loss sustained 
‘by the relatives of the deceased in respect of past contributions or in respect of reasonable expectation 
of future pecuniary benefit from the deceased. The plaintiff must adduce evidence affording a reason- 
-able basis for the ascertainment of the pecuniary loss so inflicted.” . 

„In Taf:Vale Railway v. Jenkins?, the question came up for consideration before the 
-House of Lords whether damages could be awarded under the Act when the deceased 
‘was not in employment at the time of the accident. It was held that the plaintiff 
-would be entitled to damages, provided there was a reasonable expectation of 
pecuniary benefit from the continuance of the life. Vide also Jeetkumari v. Chit- 
tagong E. and E. Supply Co.*. The law, therefore, may be taken to be well settled 
(1) that damages could be awarded under the Act only to the extent that the plain- 
-tiff suffers-pecuniary loss : (2) that to ascertain that loss, regard must be had not 
merely to the conditions existing on the date of the accident, but to all reasonable 
-expectation of pecuniary benefit in the future and (g) that the Court should not 
award sympathetic damages or damages by way of consolation. In the light of 
‘these principles, we may examine the evidence, the burden being on the plaintiffs 
to establish the extent of their loss. Rajaratnam belonged to a family which was 
-of considerable status and affluence. According to P.W. 6, it owned a building 
worth Rs. 200,000 at Palani and 120 acres’ of nanja lands, worth Rs. 1,000 per 
acre, The family was also engaged in the business of manufacturing Indian petent 
‘medicines from drugs and had been running a Siddha Vaidyasalai at Palani for a 
period of about 30 years. There were also branchés of that Vaidyasalai in Co- 
Jombo and Madras. Rajaratnam studied in the Indian School of Medicines: 
‘for two years and thereafter set up his own practice as a Doctor, having registered 
himself as a practitioner in 1940. He also took over the management of the family 
Vaidyasalai at Palani. P.W. 6 states that the deceased was earning Rs. 200 to 
.Rs. 250 per month in his private practice, but in cross-examination he admits that 
it was the reputation. No accounts were maintained for the business and therefore, 
it is difficult to exactly determine what Rajaratnam was earning in his profession. 
Ex. A-gis the pass book of Rajaratnam in Palani Co-operative Urban Bank, Ltd., 
for the period 1942 to 1947:'' It shows deposits from time to time and also with- 
drawals. "Exs. A-ro'and A-11 are filed to show that Rajaratnam had indepen- 
dent transactions of his own. It was suggested on behalf of the appellants that 
‘the first wife of Rajaratnam died leaving some properties and Exs. A-g, 'A-10 
cand A-11 might relate to her properties. Though it is possible that some of ihe 
deposits were made with her monies, there is no ground for holding that all or even 
a substantial protion of the deposits and the sums lent belonged to her ‘and not to 
Rajaratnam. P.W. 6 déposed that the deceased was himself making medicinal 
‘preparations and selling them and the Subordinate Judge who saw him was prepared 
to accept his evidence and no grounds have been made out for differing from him. 
‘The evidence,’ though meagre, is sufficient to prové that Rajaratnam was carrying 
„on independent business as a Doctor and as manufacturer of medicines. That he 
-maust hiive lived in comfort could be inferred from the fact that he was a Municipal 
“Councillor of Palani and some times its Vice Chairman and that he owned motor 
-cars. He was.aged 34 at the time of his death and he has left behind a young widow 
and ‘four minor children. The following passage in Mayne on Damages, 11th 
‘Edition at page 565 aptly applies to the facts of this case : 





A . F af 
1. L.R. (1921) 2 K.B. 461. 3. L.R. (1913) A.C. 1. 
2. (1935) 70 M.L.J. 155: I.L.R. 59 Mad. 402. 4. A.I.R. 1947 Cal. 195. 


542 THE MADRAS LAW JOURNAL REPORTS. [1953 


“ Children may recover for the loss of the education, comforts, and position in society, which they 
would have enjoyed if their father had lived and retained the income which died with him, and they 
had continued to reside with him ; and even the probability that the deceased if he had lived would 
have made provision for his children may be considered.” 


In Fosbroke and Hobbes x. Airwork, Ltd.4, one Mr. Hobbes was killed in an air crash 
due to the negligence of the defendants’ servants. The widow and three daughters 
of Hobbes preferred a claim under the Fatal Accidents Act. In decreeing the 
claim, Goddard, J., observed : ; ° 

“ The damages necessarily must be heavy, and it has caused me a good deal of anxiety to come 
to a conclusion as to the proper amount to award, In losing a husband and a father in the early 
prime of life, with the further expectation of life of some 30 years, in a good position which had ex- 
cellent prospects of improvement, the plaintiff and her daughters have suffered a grievous injury. 
On full consideration, I have come to the conclusion that a fair sum of award is £10,000.” 


In Nani Bala Sen v. Auckland Jute Co., Lid.*, Shashi, a graduate employed on a salary 
of Rs. 50 per month and of the age of 26 years died in a motor accident leaving 
behind a widow and 4 children. On a question as to the damages to which the 
plaintiffs would be entitled, Page, J., observed : 

“Such an investigation must always be more or less guess work, for it is impossible accurately 
to estimate the Joss which has been sustained by the death of a husband or a father . . . . In 
my opinion, in estimating the amount of the decree to be passed in a case of this nature the court 
must take into account all the circumstances which are material for. considering the pecuniary loss 
which has been siistained. The Court must view the matter broadly. No doubt, it must take into 
account the chance of life, the chances of any improved condition in which the family of the deceased 
might have passed their days ; it must take into account the standard of living of the family which 

. was dependent upon the deceased, and having regard to all the material circumstances, it must do 
the best it can to estimate what is a fair and reasonable sum to be awarded.” 
In Grand Trunk Railway Co. of Canada v. Jennings*®, which was a decision on the Fatal 
Accidents Act, Lord Watson observed : 

“ The Courts below have justly held that the right conferred by statute to recover damages in. 
respect of death occasioned by wrongful act, neglect or default, is restricted to the actual pecuniary 
loss sustained by each individual entitled to sue. In some circumstances, that principle admits of 
easy application, but in others, the extent of loss depends upon data which cannot be ascertained 
with certainty, and must necessarily be matter of estimate, and, it may be, partly of conjecture.” 


Such being the principles, the position is that there is here a man of the age of 
34, carrying on business as a doctor, with reasonable prospectus of improving in his 
business. He was living in comfort and by his early death plaintiffs 2 to 7 have lost 
their prospects of education, position in society and even possible provision in their 
favour. Under the circumstances the award of Rs. 25,200 as damages must be 
accepted as quite reasonable. 


The next contention relates to the award of Rs. 3,600 to the first plaintiff 
under section 1 of the Act. It is argued for the appellants that Rs. 25,200 must 
be taken to represent the total damages paybable under that section and that the 
only right of the first plaintiff was to recoup his loss from out of that amount. It 
is undoubted law that the claim of each of the persons mentioned in section 1 should 
be separately assessed because the relief to them is in respect of loss severally 
sustained by them. It has, therefore, to be examined whether the award of 
Rs. 25,200 represents damages sustained by plaintiffs 2 to 7 only or whether it 
also includes the loss sustained by the first plaintiff. A reading of the judgment 
under appeal clearly shows that the two claims were considered separately and 
on their.own merits, In paragraphs 23 to 25 the claim of the plaintiffs 2 to 7 is. 
considered. After discussion of the, evidence relating to the earnings of Raja- 
ratnam and taking into account the age at which he lost his life, the Subordinate 
Judge awarded Rs. 25,200 as damages to plaintiffs 2 to 7. In paragraph 30 he 
considered the claims of the first plaintiff separately and after referring to the loss of 
free services which Rajaratnam was rendering as manager of the Vaidyasalai awar- 
ded Rs. 3,600 as compensation for that loss. There is authority in Berry v. Hunn 
and Co.,4, that when the deceased was rendering gratuitous service to the plain- 
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tif and that by reason of the death it would become necessary for the plaintiff 
. to pay for similar service he would be entitled to recover damages under the 
Act. Rajaratnam was attending to the management of the Vaidyasalai without 
remuneration and the award of Rs. 3,600 is by way of compensation for the loss of 
` this service. The validity of this claim as such is not disputed. But the argu- 
ment of the appellants is that this has been taken into account in awarding Rs. 25,200 
to plaintiffs 2 to 7. The basis for this contention is this, When discussing the 
earning capacity of Rajaratnam, the Subordinate Judge observed that the 
Vaidyasalat was till 1940 in charge of a manager who was paid Rs. 70 per 
mensem, that Rajaratnam was doing that service thereafter and that it might 
require Rs. 100 to enage a manager. But this was mentioned only for assessing 
how much Rajaratnam could have earned. The Subordinate Judge expressly adds 


“ that gives an idea that that Rajaratnam was doing and can do work which has a pecuniary 
value ”. 


There is, therefore, no justification for the complaint that the award of damages 
to the first plaintiff is a duplication of what has been included in the award to- 
plaintiffs 2 to 7. 


But, it ‘may be mentioned that the Vaidyasalai is stated to be a joint family 
concern in which case the loss of service would fall not merely on the first plain- 
tiff but on the other sons as well. They are, however, not entitled to any relief 
under section 1. The first plaintiff can get only what is due for his share of the 
loss. We accordingly reduce the damages on this account to the round figure of 
Rs. 1,000. eee: i 


The last contention relates io a sum of Rs. 5,000 awarded to plaintiffs 2 to 7 
under section 2 of the Act by way of damages for loss of expectation of life. The 
contention of the appellants is that this amount should go in reduction of the sum 
of Rs. 25,200 awarded under setcion 1, as otherwise it would be a duplication of” 
damages in respect of the same wrong. It has been already stated that the nature 
of the cause of action under section 1 is different from that under section 2 and 
that the persons entitled to benefit under the one section may be different from 
those entitled under the other. In such cases there can be no overlapping of’ 
damages. But it might happen that the same person is entitled to benefit under 
both the sections, The question then arises whether he can claim damages twice 
over for the same wrong, once under section 1 and again under section 2, The- 
contention of Mr. T. V. Muthukrishna Aiyar is that what is awarded under one 
head must be deducted in the other and applying that principle, the sum of Rs. 5,000: 
awarded under section 2 for loss of expectation of life should be deducted out 
of Rs. 25,200 awarded under section 1 of the Act. The decisions in Rose v. Fort}, 
Feay v. Barnwell*, Ellis v. Raine®, Yelland v. Powell Duffryn Associated Collieries, Ltd.+, 
and Davies v. Powell Duffryn Associated Collieries, Ltd.,5, were quoted in support 
of this position. In Rose v. Fort1, a young woman called Rose was killed in an 
accident. Her father sued for damages both under Lord Campbell’s Act and 
under 1934 Act. ‘There was no dispute about the claim made under Lord Campbell’s 
Act. The point in controversy was whether damages could be awarded for the 
loss of expectation of life. It was held that they could be. Incidentally the question 
was raised whether there would not be overlapping of damages under the two. 
heads. As to this, Lord Atkins, observed : 


“I should add that I see no difficulty as to the alleged duplication of damages under the Act of 
1934 and the Fatal Accidents Act. If those who benefit under the last mentioned Acts also benefit 
under the will or intestacy of the deceased personally, their damages under those Acts will be affected. 
If they do not, there seems no reason why an increase in the deceased’s estate in which they take no» 
share should affect the measure of damages to which they are entitled under the Act.” 
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In Feay v. Barnwell, Mrs. Feay was killed in ah accident and her husband sued 
‘for damages both under the Fatal Accidents Act and the Law Reforms Act of 1934. 
Lingleton, J., fixed £600, as damages under the 1934 Act and £625 as damages 
under the Fatal Accidents Act. As the claimant under both the Acts was the 
same person, the learned Judge following the observations in Rose v. Fort*, held 
‘that the award under the 1934 Act should be taken into account in fixing the amount 
-of damages under the Fatal Accidents Act; that out of £600 awarded under the 
"1934 Act a sum of £25 would have to go for duty and administration expenses, 
that what would reach the plaintiff net would be £575 and deducting that amount, 
a decree for £50 should be awarded under the Fatal Accidents Act. Thus, the 
question is not one of mere arithmetical deduction but of avoiding duplication of 
damages. In Ellis v. Raine®, the parents of an infant who had been negligently 
killed in an accident claimed damages under both the Acts. The Court of Appeal 
sent the case down for a fresh hearing on the ground that the jury had not under- 
stood the nature of the two claims put forward. The following observations of 
Goddard, L. J., at page 185, bring out the principles applicable : 

“If the parties who will benefit from the damages awarded under the Fatal Accidents Act are 
the same as those who will benefit from the damages awarded under the Law Reforms Act, the damages 
under the Fatal Accidents Act must be reduced by the amount which is given as loss under the Law 
Reforms Act. Ifthe amount given under the Law Reforms Act is equal to or exceeds what the jury 
may give under the Fatal Acciedents Act, they give nothing under the Fatal Accidents Act at all. 
If on the other hand, in any particular case a jury (as well may happen) should consider that the 
damages under the Fatal Accidents Act exceed the damages given under the Law Reforms Act, 
then it may be necessary to assess both.” 

Yelland v. Powell Duffryn Associated Collieries, Lid.*, was again a case in which 
the plaintiffs claimed damages both.under the Fatal Accidents Act of 1846 and the 
Law Reforms Act of 1934. Damages were awarded under both the Acts. But as 
one of the plaintiffs was a person who derived benefit under the 1934 Act the 
damages under the 1846 Act were reduced by the amount by which she would be 
“benefitted by award under the 1934 Act. The question was whether such a deduc- 
-tion could be legally made. It was held by the Court of Appeal that it could be. 
“This decision was taken on appeal to the House of Lords and confirmed, the Noble 
Lords observing that the award under one head should be “ taken into account ” 
jn assessing damages under the other. Vide Davis v. Powell Duffereign Associated 
‘Collteries, Ltd.5. . 

The result of these authorities is that the same claimant cannot recover twice 
-over for the same wrong ; that in computing the damages what is awarded under 
-one head should be taken into account in the other ; and that it is not a mere 
rule of arithmetic compelling the deduction of the one from the other, but award- 
ing damages under both heads without duplication of the samejclaim. 


‘Applying these principles, what is it that has been awarded to plaintiffs 2 to 
“7? -Rs. 25,200 for the pecuniary loss sustained by them by reason of the death 
-of Rajaratnam under section 1 and Rs. 1,000 fur agony and-suffering:and Rs. 5,000 
for loss of éxpectation of life under section 2 of the Act. All these are items of da- 
-mages which are distinct and separate from each other. In Bankan v. Gambling $, 
it was held that in a claim under the 1934 Act it would not be proper to make a 
‘claim for pecuniary loss to ‘the estate. Viscount Simon, L.C., observed : 

“ Of course, no regard must be had to the financial losses or gains during the period of which the 

victim has been deprived. The damages are in'‘respect of loss of life, not for loss of future pecuniary 
prospects.” ; 
*" It was evidently in view of these observations that damages on the basis of 
loss of pecuniary bénefit was made only .under section 1, while the claim under 
section 2 was limited to damages for mental agony and suffering and loss of 
-expectation of life. There is no. duplication of damages and no scope for the 
-application of the decision in Davies v. Powell Duffryn Associated Collieries, Ltd.*. 
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In the result, we modify the decree of the lower Céurt by reducing the damages 
payable to the first plaintiff to Rs. 1,000 and confirm the decree in other respects. 
Subject to this modification, the appeal is dismissed with costs. 


K.S. ———— Decree modified and appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. 
PRESENT :—MR. Justice GovinpA MENON AND MR. JUSTICE BASHEER AHMED 
SAYEED. 


Chalakaran Kattayi Lakshmi and another .. Appellants* 
v. 
Chalakaran Puthia Purayil Mukundan Karnavan of his 
Tavazhi and others .. Respondents. 
Malabar Law—Marumakkattayam Law—Gift to a member of a tavazhi—Presumption as to tarwad 
property. 


It is now settled law that if a gift is made to an entity which constitutes a tavazhi as such, then 
the presumption is that the donor intends that the gift should have all the incidents of tarwad property 
attached to it. 

Thatha Amma v. Thangappa, (1946) 2 M.L.J. 175: I.L.R. (1947) Mad. 272 at 293, dissented 
from. 

Koran v. Govindan Nambiar, (1939) 1 M.L.J. 604, distinguished. 

If the donees constitute a natural group according to the Marumakkattayam Law capable of 
acquiring and owning property there is no reason why this presumption should not be applied 
to them. The degree of propinquity between the donors and the donees is immaterial and affords 
no test. Where a Marumakkattayam donor gives properties to the children of the same mother or to 
a member of a tavazhi without any express indication that an absolute alienable estate was granted, 
the presumption is that the donor intended to confer only an estate with all the incidents of tarwad 


property. 
Chakkra Kannan v. Kunhi Pokker, (1915) 29 M.L.J. 481: I.L.R. 39 Mad. 317 (F.B.), followed. 
Appeal against the order of the Court of the Subordinate Judge of Tellicherry, 
dated gth December, 1948 and passed in A.S. No. 50 of 1948 (O.S. No. 344 of 1946, 
District Munsiff’s Court, Cannanore). 


A, Achuthan Nambiar for Appellants. 
K. Kuttikrishna Menon and V. Balakrishna Eradi for Respondents. 
The Judgment of the Court was delivered by ’ 


Govinda Menon, 7.—The learned Judge Krishnaswami Nayudu, in his order 
of reference to a Bench, has detailed with sufficient particularity the facts of the case 
which need not again be re-stated now. As stated by him, the point for consider- 
ation is whether the gift contained by Exhibit D-1, dated grd January, 1898, enures 
for the tavazhi constituted by Tala, her children and their descendants in the female 
line, or whether it is only for Tala and her two daughters mentioned in the deed. 
It is now settled law that if a gift is made to an entity which constitutes a tavazhi 
as such, then the presumption is that the donor intends that the gift should have all 
the incidents of tarwad property attached to it. On a construction of Exhibit D-r 
we are satisfied that the gift was intended to the tavazhi as such and not to any 
individual donee. Though the document starts by stating that the gift deed is in 
favour of Tala, in the operative portion there is clear indication that it was to Tala 
and her santanams for the words used are “I have gifted to you and your santanams 
the schedule mentioned properties, etc.” Thereafter there is another provision 
which says that “ you and your santanams shall enjoy for ever in jenm the properties 
as I have enjoyed”. The last sentence in the document which states that the santa- 
nams at present are the girls Lakshmi and Kalyani, makes it clear that it was intended 
to be given to a group. Had it not been for the fact that the intention was to maké 
the group as such the donee, there would have been no necessity to state that the 
santanams at present are the girls Lakshmi and Kalyani. The donor certainly 
visualises a future in which there would be other santanams who would also be 
members of the group and it could not have been his intention that such future 
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members of the tavazhi are-to be excluded from the enjoyment of these properties. 
Such being the case, it seems to us that the gift was to a tavazhi as such, for it is 
nobody’s case that at the time the gift was made there were any persons other than 
Tala and her two daughters who constituted the tavazhi. 


Mr. Atchuthan Nambiar for the appellants relies upon certain observations 
contained in a recent decision in Thatha Amma v. Thankappa’ where Somayya, J. 
makes the following observation :— 

“We have no hesitation in saying that the whole question must be reviewed when the question 

directly arises for decision and is not covered by section 48 of the Marumakkattayam Act. A reasonable 
solution is to hold that, except in cases governed by section 48 of the Act, there is no presumption 
that the donees do not get absolute rights.” 
With all deference to the learned Judges this is not stating Marumakkattayam 
Law as it is. Though the basis of the decision in Kunhacha Umma v. Kutti Mammi 
Hajee*, is the judgment of the Judicial Committee in Sreemuity Soorjeemoney Dossee v. 
Denobundoo Mullick® and Mohomed Shumsool Hooda v. Shewukram*, still ever since the 
decision of the Full Bench in Chakkra Kannan v. Kunhi Pokker®, it has been the recog- 
nised rule of law that where a person governed by the Marumakkattayam Law makes 
a gift or purchases property in the name of his wife and children, or children alone, 
then the presumption is that the donees take the property with all the incidents 
of Marumakkattayam property. We do not think that decisions subsequent to 
the Full Bench have in any way made inroads upon that proposition. We have 
to take it that apart from section 48 of the Madras Marumakkattayam Act, the 
presumption has been correctly stated by the Full Bench in Chakkra Kannan v. 
v. Kunhi Pokker’. That being the case, there can be no doubt whatever that the 
donees in the present case take the gifted property with all the incidents of tarwad 
property. 

But it is agreed that the presumption can apply only in cases where the gift 
is made by a husband or a father to the wife or children and not where an uncle 
or a brother makes a gift to his niece and her children or to his sister and her children. 
In Chakkra Kannan v. Kunhi Pokker®’, Sankaran Nair, J., in his order of reference 
states how tavazhi properties come into existence. The learned Judge says :— 

** Tavazhi literally means, tayar mother, and vazhi line, that is mother’s line. Very often a woman 
and her descendants live apart from the tarwad house in a house of their own with properties belonging 
exclusively to their branch, the senior member amongst them having all the rights and obligations 
of the karnavan of an ordinary tarwad. Such a branch or tavazhi is constituted or created by gifts 
from the father of the women or by gifts from a favourite brother or maternal uncle, or, it may be, by 
the self-acquisition of any member of that branch which he would often reserve for the sole benefit 
of the members of his branch ’’. 


At page 326 of the report Srinivasa Ayyangar, J., also makes observations 
regarding the origin and genesis of tavazhi properties. The learned Judge says :— 


“I am also of opinion that some only of the members of a tavazhi cannot form a corporate unit 
capable of holding property as such. The husbands of the female members and the children of the 
male members of a tarwad are not members of the tarwad. It is not uncommon for them to make 
gifts of properties to their wives, daughters or sisters and their children, and such properties are called 
Puttravakasam properties.” ` : 


In Sundara Ayyar’s Malabar Law at page 170 the learned author also dis- 
cusses this aspect of the question and he says :— 

“ However the inference has been drawn in a case where the gift was by the uncle to his niece 
the mother being dead (see Letters Patent Appeal 19 of 1916). Having regard to the usual origin of 
tavazhi property from father’s uncles and brothers as stated by Mr. Justice Sankaran Nair in Chakkra 
Kannan v. Kunhi Pokker’, it would seem legitimate in all these cases to draw the inference.” 

There are also other decisions which hold that when the donor is the uncle or 
brother, still, if the donee forms a natural group according to Marumakkattayam 
Law, then the presumption is that the gift is to a tavazhi. 
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In Kunyyattil Kundan Kutty v. Vayalapath Parkum}, the document which was the 
subject-matter of construction was a gift made by an uncle to his nieces ; Kumara- 
swami Sastri, J., in that case held that where an uncle following Marumakkattayam 
Law makes a gift to his nieces who are children of the same mother and there is 
nothing in the deed to indicate that an absolute inalienable estate was intended 

‘to be conferred on the donees, then the property was intended to be given as putra- 
vakasamm property and that it should devolve as tavazhi property. At page 110 
of the report the learned Judge says:— 


“It has been argued by Mr. Sundaram that the principle enunciated by the Full Bench in Kun- 
hacha Umma v. Kutti: Mammi Hajee® and Chakkra Kannan v. Kunhi Pokker? does not apply to cases where 
(1) the donor is not the father and (2) where the deed of gift is not expressly to the donee and his 
or her children. I find it difficult to see why any such distinction should be drawn. The decision 
in Kunhacha Umma v. Kutti Mammi Hajee® proceeded on the general principle enunciated by the Privy 
Council in Sreemutty Surjeemoney Dossee v. Denobundoo Mullik* and Mahomed Shumsool Hooda v. She- 
wukram® and if the ordinary notions and wishes of the donor may not improperly be taken into consi- 
deration in construing the nature of the estate intended to be conferred, there is no reason why the 
same test should not be applied to a gift by an uncle as to a gift by afather. The ratio decidendi of the 
decisions seems to be that a Hindu ordinarily intends to confer on the donee such an estate as the 
donee would take under the personal law governing him. The degree of propinquity is, therefore, 
immaterial and affords no test. The case may be different where a donor not following Maru- 
makkattayam Law gives properties to those who do but it is unnecessary to express any opinion in 
this appeal. - It is sufficient for the purpose of this case to state that where a Marumakkattayam 

. donor gives properties to the children of the same mother or to a member of a tavazhi: without 
any express indication that an absolute alienable estate was granted, the presumption is that the 
donor intended to confer only an estate with all the incidents of tarwad property.” 

It is therefore clear that if the donees constitute a natural group according 

to the Marumakkattayam Law capable of acquiring and owning property, there 
is no reason why the presumption in Chakkra Kannan v. Kunhi Pokkar® should not be 
applied to them. Nobody can dispute the fact that a tavazhi as such can purchase 
property so that the future members born in that group will have rights in the property 
by right of birth. If such a group can acquire, hold and dispose of the property, 
there is no réason why the same group cannot take a gift from a near relative. The 
question in most of the cases would be, what was the intention of the donor. If the 
donor does not specifically make it clear that individual donees are to take the gift 
as tenants in common, the natural presumption, which is in consonance with ordi- 
nary ideas and notions of people following Marumakkattayam Law, is that the 
intention of the donor was that those to whom he makes a gift of the property should 
hold the same as a group or entity with all the incidents of tarwad property attached 
to it. 
__. Mr. Achuthan Nambiar has referred to a decision of Wadsworth, J., reported in 
Koran v. Govindan Nambiar®, That was a case where three sisters following Maru- 
makkattayam Law acquired properties in their names with funds provided by their 
brother. The question was whether such property was held as tenants in common 
or whether the three sisters held them as joint tenants. The lower Courts held that 
the sisters were joint tenants so far as the property was concerned with right of 
survivorship and that on the death of any one of them the proprietary rights of the 
deceased come by survivorship to others. There was no question that the sisters 
as such formed a tavazhi. It is not known whether the three sisters had any other 
brothers or sisters who, along with them, would have constituted a tavazhi. The 
learned Judge disagreed with the view of the lower Courts that when the gift was 
in the names of the three sisters jointly there was a presumption that they take as 
joint tenants with rights of survivorship which idea was foreign to Indian conditions 
and amounted to importing into India the English rule of conveyancing which 
cannot be applied to. India. We do not see how the observations of Wadsworth, 
J., can be made applicable to the present case especially since the question there 
turned upon the fact as to whether the sisters held the property as tenants in common 
or as joint tenants. 
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In our opinion the learned Subordinate Judge has correctly interpreted the 
document as a gift in favour of a tavazhi as such and the order of remand is right. 
The Civil Miscellaneous Appeal is dismissed with costs. 


R.M. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chief Justice. 


Thrignana Sambanda Pandara Sannadhigal .. Petitioner 
v. 
The State of Madras represented by the Collector of Rama- l 
nathapuram at Madurai .. Respondent. 


Court-Fees Act (VII of 1870), Schedule II, Article 17-B—Suit for declaration that certain villages were 
not “ estates”? and that Madras Act XXX of 1947 is not applicable to particular villages—Court-fee payable. - 


A suit for a declaration that particular villages are not ‘ estates’ within the meaning of the 
Estates Land Act and that the Madras Act XXX of 1947 was not applicable to such villages would 
appropriately fall within Article 17-B of Schedule II of the Court-Fees Act, which provides for suits 
where it is not possible to estimate at a money value the subject-matteér in dispute. 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge of 
Sivaganga, dated 26th August, 1952 and made in court-fee checkslip in O.S. No. 4 
of 1952. 

R, Kesava Aiyangar and K. Parasaran for Petitioner. 


The Government Pleader (P. Satyanarayana Raju) for Respondent. 
The Court delivered the following 


. Jupcmenr.—This revision petition raises a question of court-fee. The petitioner 
filed a suit in the Court of the Subordinate Judge of. Sivaganga for (a) a declaration 
that the villages mentioned in this schedule were not estates under the Madrs Estates 
Land Act, that the lands, nanjas and punjas in the villages were pannai lands and 
not ryoti lands under the said Act and that Madras Act XXX of 1947 was not appli- 
cable to the said villages, and (6) for an injunction restraining the defendant, that 
is the State of Madras, from collecting rents or taking any action under Madras 
Act XXX of 1947 and preventing the State from interfering with the collection of 
income, profits, rents, cesses, etc., from the tenants by the plaintiff. He valued the 
reliefs thus : the relief of declaration at Rs. 9,500 and he paid a court-fee thereon 
of Rs. roo under Article 17-A (1) of Schedule II of the Court-Fees Act ; the relief 
of injunction at Rs. 252-3-0 and he paid a court-fee of Rs. 29-3-0 under section 7 (4) 
of the Court-Fees Act. 

Objection was taken by the Court-fee Examiner ‘that the suit properties had 
been grossly under-valued and on a proper valuation the plaintiff should have paid 
asum of Rs. 500. This was on the basis that Article 17-A (1) of Schedule II of the 
Court-Fees Act applied to the case. The learned Subordinate Judge held that 
the valuation of the suit lands would be over a lakh of Rupees and he therefore 
directed the plaintiff to amend the valuation in the plaint and to pay the deficit 
court-fee of Rs. 400. The petitioner seeks to revise this order. 


In my opinion the proper article to be applied to this case is Article 17-B of 
Schedule II of the Court-Fees Act. Clearly there is no dispute as to the title of 
the petitioner to the properties in question. There is no dispute as regards the 
suit properties between the rival claimants. All that the plaintiff complains is 
that the defendant, the State, is taking action under Madras Act XXX of 1947 
which he says is illegal because the said Act does not apply to the properties in 
his possession. A case like this would appropriately fall within Article 17-B which 
provides for suits where it is not possible to estimate at a money value the subject- 
matter in dispute. Here the subject-matter is the applicability of Madras Act 
XXX of 1947 to the properties. Such subject-matter is obviously not capable 
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of valuation, I therefore hold that the court-fee paid by the petitioner already 
is sufficient. I do so, however, on the ground that Article 17-B of Schedule II of 
the Court-Fees-Act is the proper article applicable to the case. 


The Civil Revision Petition is allowed. There will be no order as to costs. 
R.M. n Petition allowed. 


*IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-MR. Justice GovispA MENON AND MR. Jusrice BASHEER AHMED 
SAYEED. 


Kothalanka Surya Kameswara Rao .. Appellant* 
v. 
Ajjarappa Lakshminarayana ~ .. Respondent. 


Contempt of Court—Injunction restraining a party from dealing with paddy harvested—Breach of-—Firka 
Supply Officer directing delivery of paddy—If will justify the disobedience of Civil Court’s order. 

An order of injunction issued by a Civil Court directing a party to refrain from doing a thing 
must certainly have precedence over any executive orders issued by a Firka Supply Officer or even 
for the matter of that the executive head of a district. A party who has been restrained by an 
injunction from dealing with the paddy harvested out of certain lands is certainly in contempt of Court 
if he delivers the paddy to a mill in contravention of the order of Court, even though he was directed 
by the Firka Supply Officer to do so. 

Appeal against the Order of the Court of the Subordinate Judge of Amalapuram 
dated gth February, 1949 and made in P. P. No. 24 of 1948. 


B. V. Subramaniam for Appellant. 
G. Chandrasekhara Sastri for Respondent. 
The Judgment of the Court was delivered by 


Govinda Menon, J.—The appellant was restrained by an injunction not to 
deal with the proceeds of the harvesting of certain crops which he had harvested 
but before he received the order, the Firka Supply Officer had already directed 
him to deliver the paddy to a mill at Kothapetta which he could not disobey. 
Therefore, according to him even though there was an injunction order preventing 
him from dealing with the paddy, he delivered the same three days later to the 
mill and received the price of Rs. 570. The lower Court was inclined to hold 
that he had no justification to do so and directed him to deposit into Court the 
sum of Rs. 570 and on his failure he would be arrested and committed to civil 
-prison for detention for a period of one month. The Appellant after depositing 
the money has preferred the appeal objecting to the order of the lower Court 
directing the deposit of Rs. 570. 


We do not see any reason why the order of the lower Court should not be 
upheld. An order of injunction issued by a Civil Court directing a party to refrain 
from ‘doing a thing must certainly have precedence over any executive orders issued 
by a Firka Supply Officer or even for the matter of that the executive head of the 
district. The appellant should not have delivered the paddy to the mill and received 
the proceeds after the injunction order was served on him. His action was certainly 
in contempt of Court and the learned Judge took a lenient view in directing him 
to deposit the money, and to commit him to prison only in default of doing so. 
Hereafter it is open to him to contend that the order of injunction should not have 
been issued and that he is entitled to the proceeds. The fact that an injunction 
has been issued would not prevent him from sustaining his claim regarding the 
paddy. But his having delivered the same to the mill in contravention of the 
order of Court is certainly contempt. 


The appeal is therefore dismissed with costs. 


’ R.M. Appeal dismissed. 


$ 


t 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Sussa Rao anp MR. Justice RAMASWAMI. 


Prattipati Dandaiah and another ; ..  Petitioners* in both, 
v. 


Nori Venkatarama Dikshitulu, Managing Trustee of Sri Brah- . 
meswaraswami Temple at Vatticherukur, Guntur Taluk .. Respondent. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 87—Scope of —If offends 
Article 14 of the Constitution—Equal protection of the Law—Section if void as opposed to Article 1g (1) and 
Article 19 (5) as imposing an unreasonable restriction on the right to hold property—Section 87—If restricted only 
to cases of admitted title of the temple—Magistrate acting under—Purely an executing Court—Questions of title 
if can be gone into— Magistrate directing delivery of possession—Notice to archaka or tenant holding under him— 
Necessity for—Want of notice—If opposed to fundamental principles of natural justice. 


Ordinarily when a question of title arises the person claiming title to a property files a suit in a 
Civil Court to establish his title to the property. But when there is a dispute regarding property 
between a temple and its office-holder, section 87 of the Madras Act (XIX of 1951) enables a trustee 
of the temple to recover the property in a summary procedure, driving the office-holder to a civil 
Court to establish his title, if any. . 


The purpose of this classification is obvious. It is conceived in the interests of the public. It is 
to enable an institution to recover its properties from its recalcitrant office-holders, For achieving this 
purpose the disputes between the temple and its office-holders are distinguished from other disputes. 
For this purpose the disputes between third parties cannot be equated with those between a temple 
and its office-holders. Further, the legislature, though it gives an initial advantage to the temple, does 
not debar the office-holders from agitating their title in a civil Court. There is therefore a reasonable 
basis for the classification, having regard to the obvious differences between the two classes of dis- 
putants in their relation to the object underlying the impugned legislation. Section 87 of the Madras 
Hindu Religious and Charitable Endowments Act is not therefore constitutionally bad on the ground 
that it offends Article 14 of the Constitution of India. 


When the legislature in its wisdom thought fit to make a provision like section 87, which in its 
ultimate analysis only drives the office-holder to file a suit to establish his title if he had not proved 
the same before the Commisssioner, it cannot be considered to be an unreasoriable restriction on the 
right of a person ito hold property. Third parties claiming possession in good faith are saved from 
the operation of the section. It is directed only against trustees, ex-trustees, office-holders or servants 
of a temple and persons claiming under them. The section also provides for safeguards against 
arbitrary eviction. A summary enquiry by the Commissioner and the issue of a certificate by him 
is provided for before the section comes into operation. The summary order itself is liable to be 
challenged in a Court of law. 


An archaka is either an office-holder or a servant within the provisions of section 87. If the 
other conditions of'section 87 are complied with, a trustee would certainly be entitled to take out an 
application before a Magistrate for directing an archaka to deliver possession of the properties belong- 

- ing to the temple. The preliminary enquiry and the issue of a certificate by the Commissioner is . 
sufficient guarantee against arbitrary eviction. Under the section an aggrieved party can file a suit 
for establishing title to the property. Hence if the conditions of section 87 are complied with a Magis- 
trate is bound to direct delivery of the property and records to the applicant though the archaka 
did not admit the title of the temple. Parankusam Rangacharyulu v. Pernamitta Venkatanarasimhayya, 
(1949) 1 M.L.J.°200, dissented from. 


Narasimhacharyulu v. Kotayya, (1952) 2 M.L.J. 217, overruled. € 


© Yadukondalu v. Suryanarayana Rao, (1943) 1 M.L. J. 403, referred to. 


‘A Magistrate is a judicial officer and the legislaturé must be presumed to know that he follows‘ 
the rules of judicial procedure. Before a Magistrate can direct delivery of possession of property 
under section 87 of the Madras Act (XIX of 1951) he should issue notice to the party affected. An 
order made by a Magistrate without issuing notice to the archaka or the tenants claiming under him 
is bad because it offends the fundamental principles of natural justice. 


Petition under section 115 of Act V of'1908 and Article 227 of the Constitution 
of India, praying that the High Court will be pleased to revise the order of the 
Court of the Additional First Class Magistrate No. 1, Guntur, dated 4th December, 
1951, in M. C. No. 122 of 1951. 


O. Chinnappa Reddi and P. Ramakrishna for Petitioners in both the petitions: : 
B. V. Ramanarasu and T. V. R. Thathachari for Respondent. f l 





* C.R,P. No. 2138 of 1951 and WiP. No. 197 of 1952: ee oe rath May, 1953. 
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The petitions came on for hearing in the first instance before Ramaswami, J., 
who made the following : 

Orver.*—This Civil Revision Petition and the Writ Petition arise out of the 
same matter. 

The facts are: In Vatticherukur village in Guntur taluk, there is a temple. 
known as Sri Brahmeswaraswami temple. The archaka of this temple was Prattipati 

'Dandañah. He seems to have been practically managing or more appropriately 
Mismanaging the affairs of this temple and the Hindu Religious Endowments 
Board has intervened. From the order of the Hindu Religious Endowments Board, 
Annexure to order No. 8870 dated 18th Novembir, 1949, it appears that this 
archaka has been dismissed from service. The Board has appointed as the managing 
trustee of this temple Sri Nori Venkatarama Dikshitulu in its order No. 1943 dated 
5th July, 1947. The dismissed archaka who has been managing the properties 
claimed as the endowments of the temple refused to hand over possession of the 
properties to the deity by its managing trustee. Then two sets of proceedings had 
arisen, The managing trustee filed O. P. No. 149 of 1949 before the District Judge 
of Guntur under section 78 of Madras Act II of 1927 for delivery of possession of 
the temple properties. This dismissed archaka contended that these properties 
were granted to the ancestors of this Dandaiah who was the hereditary archaka 
of the temple and that the properties had been leased out to Raghavayya and 
others for a period of five years by means of a registered lease deed dated 1st May, 
1949. On account of the passing of the new Hindu Religious and Charitable 
Endowments Act, O. P. No. 149 of 1949 was returned to the managing trustee by the 
learned District Judge on goth November, 1951, for presentation to proper Court. The 
dismissed archaka thereupon filed O. S. No. 725 of 1951 in the District Munsiff’s 
Court, Guntur, for’an injunction restraining the managing trustee from inter- 
fering with the archaka’s possession. ‘On 6th December, 1951, the learned District 
Munsiff also granted an interim injunction restraining the managing trustee from 
taking possession of ‘the disputed properties. This is one set of proceedings. The 
other set of proceedings was before the Additional First Class Magistrate, Guntur. 
The Hindu Religious Endowments Board had issued a certificate in their order 
No. 4825-B dated 15th September, 1949, that the lands noted in the schedule and 
situated within the limits of the jurisdiction of the Additional First Class Magis- 
trate’s Court, Guntur, were the lands of the said temple. The managing trustee 
on the foot of this certificate filed an application before the Additional First 
Glass Magistrate, Guntur, for necessary action under section 87 read with 
section 103 of the Madras Hindu Religious and Charitable Endowments Act 
XIX of 1951 directing the dismissed archaka and tenants under him under the 
registered lease deed to deliver possession of the schedule lands with the crops 
thereon to the managing trustee. The learned Magistrate allowed the application 
and directed delivery on 4th December, 1951. 

‘Thereupon C. R. P. No. 2138 of 1951 against the said order of the learned 
Additional First Class Magistrate and a Writ Petition for issuing a writ of certiorari 
calling for records in M. C. No. 122 of 1951 on the file of the Additional First Class 
Magistrate, Guntur, and quashing the order dated 4th December, 1951, of the 
said Magistrate (2nd respondent), have been filed. 

This Writ Petition was directed by Subba Rao, J., to be posted along with the 
G. R. P. In the Civil Revision Petition several ancillary petitions have been filed 
like stay, appointment of Receiver, contempt, etc., and appropriate interlocutory 
orders have been passed. 

On, the contention of the learned Advocate Mr. Chinnappa Reddi, the Addi- 
tional First Class Magistrate, Guntur, was directed to submit a finding on the 
following point, viz.; whether the archaka had notice of the proceedings resulting 
‘in the issue of the certificate by the Hindu Religious Endowments Board and which 

‘Is recited by the Magistrate in the preamble to his proceedings, and a finding 
has been received in the affirmative. : 





* and December, 1952. 
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- The main point taken in the Civil Revision Petition arising from the order of 
the learned Additional First Class Magistrate is as regards the scope of section 87 
of the new Act and in the Writ Petition it is contended that section 87 of the new 
Act is ultra vires of the Constitution. 


The contention of Mr. Chinnappa Rddi in so far as the Civil Revision Petition 
is concerned seems to be that an application under section 87 of the new Act is not 
in the nature of an application for execution and that there should be an ¢nquiry 
under section 87 of the new Act as under section 78 of the old Act as laid down in 
certain decisions of this Court. On'the other hand, Mr. B. V. R. Narasu contends : 
Section 87 of the new Act provides for an enquiry and consideration of objections 
before the grant of certificate and also provides that the certificate shall be conclu- 
sive evidence that the properties to which it relates belonged to the religious insti- 
tution. It is clear that if the Commissioner makes the enquiry and grants the 
certificate, it will have all the force and effect of a decree subject only to its being 
displaced by the decision in the title suit provided for. There is now no scope 
for enquiry of any sort before the judicial functionary, no question of discussion 
whether the Commissioner’s certificate is valid even thoughit should include 
properties that are strictly not religious endowments as defined in the Act. The 
Magistrate of First Class has merely to execute the order of the Commissioner 
embodied in the certificate, for the present section 87 requires the Commissioner 
to pass the order after enquiry and the certificate will have the force of a decree. 


In regard: to the interpretation of the scope of section 87 of the new Act, the 
earned advocates on both sides point out that such an enquiry is contemplated 
as per. Vedaniam Narasimhacharyulu v. Pothuri Kotayyat, decided by Basheer Ahmed 
Sayeed, J., and that such an enquiry is not contemplated under Nallamuthu v. 
Chimpireyya?, and others, decided by me. It is of great importance to the public 
as well as the Magistrates to have an authoritative decision by a Bench regarding 
the scope of section 87 of the new® Act, viz., whether it is in the nature of an 
application for execution or the refinements engrafted on section 78 of the old Act in 
certain: decisions of this Court can be imported into it. 

In regard to the Writ Petition the learned advocate drew my attention to 
Articles 14 and 19 (1) (f) of the Constitution and this is also a matter deserving 
consideration and authoritative disposal. Both advocates inform me that they 
are ready to argue the matter and request that they might be posted for disposal 
within a fortnight. 


These papers will be placed before the Hon’ble the Chief Justice for disposal 
by a Bench if my Lord deems fit. ; i 
This ‘case then came on for hearing before Subba Rao and Ramaswami, JJ- 
The Judgment of the Court was delivered by 
` Subba Rao, F.*—This Civil Revision Petition and Writ Petition were directed 
to be posted before a Bench in view of the important questions raised therein. 


The facts are fully stated in the order of reference. The relevant facts may 
briefly be narrated. Sri Brahmeswaraswami Temple is situated in Vatticherukur 
village in Guntur Taluk. The archaka of the temple was Prattipati Dandaiah. 
As very often happens in small temples, this archaka was practically in management 
ofthe temple. ‘The Religious Endowments Board appointed one Nori Venkatarama 
Dikshitulu as the trustee of the temple by its order dated 5th July, 1947. The 
Hindu Religious Endowments Board issued a certificate dated 15th September, 1949, 
to the trustee stating that the lands noted in the schedule were the lands of the 
temple. The trustee filed an application before the Additional First Class Magis- 
trate, Guntur, for possession under section 87 read with section 103 of the Madras 
Hindu Religious and: Charitable Endowments Act (XIX of 1951) (hereinafter 
called the Act). The lands were in the constructive possession of the archaka . 
through his tenants. The Magistrate directed delivery on 4th December, 1951: 


I. (1952) 2 M.L.J. 217. vi 2. (1952) 2 M.L.J. 441. 
: * rath May, 1953. 
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The aforesaid Civil Revision Petition was filed against that order. The writ 
petition was filed for issuing a writ of certiorari to quash the order of the Magistrate. 
Learned counsel for the petitioner in the revision petition as well as the writ raised 
before us the following three points : 


(1) Section 87 of Act XIX of 1951 is ultra vires as it contravenes the provisions 
of Articles 14 and 19 of the Constitution of India ; 


(2) Section 87 of Act XIX of 1951 applies only to a case where the trustee 
or the archaka admits the title of the temple to the properties in his possession ; 


(3) The order made by the Magistrate in directing delivery without issuing 
- notice offends the fundamental principles of justice and therefore is bad. 


Point 1: The relevant provisions of Article 19 of the Constitution of India 
read as follows: , 

“ Article 19 (1) All citizens have the right :— 

* * : * * * * 

(f) to acquire, hold and dispose of property ; 

* % * * * * 


(5) Nothing in sub-clauses (d), (e) and (f) of the said clause shall affect the operation of 
any existing law in so far as it imposes, or prevent the State from making any law imposing, 
reasonable restrictions on the exercise of any of the rights conferred by the said sub-clauses either in 
the interests of the general public or for the protection of the interests of any Scheduled Tribe.” 


The fundamental right to hold property can therefore be conditioned by a reasonable 
restriction imposed in the interests of the general public. The petitioner’s con- 
tention is that the power conferred upon a Magistrate under section 87 of the Act 
is arbitrary in nature and it enables him to dispossess a person who has been in 
possession of the properties from time immemorial and therefore cannot be a reason- 
able restriction on his right to hold the property. Before adverting to his argument 
it may be convenient to consider the scope of clause (5) of Article 19 as elucidated 
by the case law. The question what are reasonable restrictions within the meaning 
of the said clause has been considered in many decisions. It would be sufficient 
for the present purpose if a few of them are noticed. In Chiniaman Rao v. State of 
M.P.1, the Supreme Court defined the phrase ‘ reasonable restriction ° as follows : 

“The phrase ‘reasonable restriction’ connotes that the limitation imposed on a person in 

enjoyment of the right should not be arbitrary or of an excessive nature, beyond what 4s required in 
the interests of the public. The word ‘ reasonable’ implies intelligent care and deliberation, that is 
the choice of a course which reason dictates. Legislation which arbitrarily or excessively invades 
the right cannot be said to contain the quality of reasonableness and unless it strikes, a proper balance 
between the freedom guaranteed in Article 19 (1) (g) and the social control permitted by clause (6) 
of Article 19, it must be held to be wanting in that quality.” 
It is true that the decision of the Supreme Court turns upon the provisions of 
Article 19 (6) ; but the principle laid down therein applies equally to the reasonable 
restrictions imposed under Article 19 (5). In Narasimha Reddy v. District Magistrate, 
Cuddapah?, one of us (Subba Rao, J.) had to consider-the scope of Article 19 (5) 
in a case where certain restrictions were imposed on the use of fixe arms under 
the Arms Act. The following observations made therein at page 421 may usefully 
be extracted : 

“ There cannot be a hard and fast rule on the question of what restrictions are reasonable. The 
reasonableness of a restriction depends upon the nature of the right claimed, the object to be achieved, 
the means employed and the limitations imposed. They should be fair and commensurate with the 
purposes aimed at. Their validity should also be tested by another yardstick, namely, whether 
they were conceived and enacted in the interests of the general public.” 

Judged by the aforesaid decisions can it be said that in the present case the pro- 
visions of section 87 of the Act are not reasonable restrictions within the meaning 
of Article 19 (5)? Section 87 reads: 

** Where a person has been appointed— 

(a) as trustee or executive officer of a religious institution, or 





ot. (1950) 8.C.J. 571 : ALR. 1951 S.C. 2. (1953) 1 M.L.J. 418. 
118 (S.C.). 
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(b) to discharge the functions of a trustee of a religious institution in accordance with the provi- 
sions of this Act, or : 

(c) as manager under section 56 or in any scheme framed by the Board before the commence” 
ment of this Act, and such person is resisted in, or prevented from obtaining possession of the religious 
institution or of the records, accounts and properties thereof, by a trustee, office-holder or servant 
of the religious in$titution who has been dismissed or suspended from his office or is otherwise not 
entitled to be in possession or by any person claiming or deriving title from such trustee, office-holder 
or servant, not being a person claiming in good faith torbe in possession on his own accouné or on 
account of some person not being such trustee, office-holder or servant, any Magistrate of the first 
class in whose jurisdiction such institution or property is situated shall, on application by the person 
so appointed, and on the production of the order of appointment and where the application is for 
possession of property, of a certificate by the Commissioner in the prescribed form setting forth that 
the property in question belongs to the religious institution, direct delivery to the person appointed 
as aforesaid of the possession of such religious institution, or the records, accounts and properties 
thereof, as the case may be: 


Provided however that before issuing any such certificate in respect of any property, the Com" 
missioner shall give notice to the trustee, office-holder or servant of the religious institution, as the 
case may be, of his intention to issue the certificate and consider the objections, if any, of such 
trustee, office-holder or servant : 


Provided also that for the purpose of proceedings under this section, the certificate aforesaid shall 
be conclusive evidence that the properties to which it relates belong to the religious institution : 


Provided further that nothing contained in this section shall bar the institution of a suit by any 
person aggrieved by an order under this section for establishing his title to the said property.” 


The underlying purpose of the section is apparent. It is conceived and enacted 
in public interests to enable a trustee of a temple tc recover its properties expeditiously 
from recalcitrant ex-trustees or other servants of the temple. Third parties claiming 
possession in good faith are saved from the operation of the section. It is directed 
only against trustees, ex-trustees, office-holders or servants of the temple and persons 
claiming under them. The section also provides for safeguards against arbitrary 
eviction, The trustee is required to produce a certificate by the Commissioner 
in the prescribed form setting forth the properties belonging to the religious insti- 
tution. That certificate will be given by the Commissioner only after the-affected 
party was heard and his objections considered. The summary order is liable 
to be challenged in a Court of law by an aggrieved party by filing a suit for esta- 
blishing his title. While it enables the temple to recover its properties from the 
ex-office-holders, it gives them adequate protection against arbitrary eviction. 
The history of the legislation, which we will deal with in another connection, shows 
the necessity for such a provision. Otherwise the dismissed trustee or office-holder 
would resort to obstructive tactics and involve the temple in unnecessary and 
prolonged litigation. The public interest would meanwhile suffer as the temple 
deprived of its properties and involved in litigation would not be in a position 
to function as an institution and serve the public for which it is intended. When 
the legislature in its wisdom thought fit to make a provision like section 87, which 
in its ultimate analysis only drives the office-holder to file a suit to establish his 
title if he had not proved the same before the Commissioner, cannot be considered 
to be an unreasonable restriction on the right of the petitioner to hold the property. 
The object was to safeguard the interests of the temple and to enable regular worship 
to be conducted therein. The means employed was for providing a summary trial 
at the hands of a Commissioner after giving reasonable opportunity for the office- 
holder to put forward his case. The restrictions, therefore, imposed are in our 
view reasonable and commensurate with the purpose intended. 


It is then contended that section 87 contravenes Article 14 of the Constitution 
which says : 


. “The State shall not deny to any person equality before the law or the equal protection of the 
laws within the territory of India.” 


The contention is that the State by enabling the temple to recover properties from 
its office-holders by a summary procedure is making a distinction between a temple 


and its office-holders and~other class of litigants. The scope of Article 14 of the -. ` 


Constitution of India‘is. subject to much judicial-scrutiny in the Supreme Court’: 
and the High Courts of this country. After considering the cases on the subject: 


tek 


T1) PRATTIPATI DANDAIAH V. VENKATARAMA DIKSHITULU (Subba Rao, 7.). 555 


one of us (Subba Rao, J.) summarised the law on the subject as follows in 
A. R. V. Achar v. The State of Madras} : 


“AIl persons are equal before the law is fundamental of every civilised Constitution. Equality 
before law is a negative concept ; equal protection of laws is a positive one. The former declares 
that every one is equal before law, that no one can claim special privileges and that all classes are 
equally subjected to the ordinary law of the land ; the latter postulates an equal protection of all alike 
in the same situation and under like circumstances. No discrimination can be made either in the 
privil@ges conferred or in the liabilities imposed. But these propositions conceived in the interests 
of the public, if logically stretched too far, may not achieve the high purpose behind them. In a 
society of unequal basic structure, it is well-nigh impossible to make laws suitable in their application 
to all the persons alike. So a reasonable classification is not only permitted but is necessary if society 
should progress. But such a classification cannot be arbitrary but must be based upon differences 
pertinent to the subject in respect of, and the purposes for, which it is made.” 


To this we will add the statement of Professor Willis that : i 
“ If any state of facts can reasonably be conceived to sustain a classification, the existence of that 


state of facts must be assumed and that one, who assails a classification, must carry the burden of 
showing that it does not rest upon any reasonable basis.” 


It is also necessary to bear in mind the presumption of law laid down in Middleton 
v. Texas Power and Light Company? that : 

“ It must be presumed that a legislature understands and correctly appreciates the need of its 
own people that its laws are directed to problems made manifest by experience and that its discri- 
minations are based upon adequate grounds.” 


The aforesaid principles have been applied to different situations. It is not neces- 
sary to multiply cases except to refer to the decision in C. M. P. No. 4127 of 1951. 
There the constitutional validity of section 52 of the Madras Revenue Recovery 
Act II of 1854 was questioned as contravening the equality clause. Under that 


section : 

“ All arrears of revenue other than land-revenue due to the Provincial Government, all advances 
made by the Provincial Government for cultivation or other purposes connected with the revenue 
and all fees or other dues payable by any person to or on behalf of the village servants employed in 
revenue or police duties, and all cesses lawfully imposed upon land, and all sums due to the Provincial 
Government including compensation for any loss or damage sustained by them in consequence of a 
breach of contract may be recovered in the same manner as arrears of land revenue under the provisions 
of this Act, unless the recovery thereof shall have been or may hereafter be otherwise specially provided 


for.” 


The learned counsel appearing for the petitioner there contended that the clause 
makes an unreasonable discrimination between Government and a person other 
than the Government, for in the case of the Government they can decide for them- 
selves whether and what amount is due from the other party and they can recover 
that amount by resorting to the coercive process under the Revenue Recovery 
Act, whereas in the case of any other person he has to file a suit for the ascertainment 
of the amount due, obtain a decree and execute the decree through Court. That 
discrimination in favour of the State and against other persons, it was argued, 
offended the principle of equal protection of the laws enshrined in Article 14 of 
the Constitution. The said contention was negatived for the following reasons : 


“ There cannot be any doubt that the impugned clause discriminates the State from any other 
person in the matter of realising a debt. But the question is whether the said act of discrimination 
can be justified on the basis of a reasonable classification. What is the object and the purpose of the 
classification in this case? Is there any reasonable basis for it, having regard to the differences between 
the persons classified? The purpose of the classification is apparent. The modern democratic 
State is not a police State. It is either a welfare State or one attempting to become a welfare State. 
Its activities are manifold permeating the daily life of society. It takes on hand many social and 
ameliorative activities and to implement the same enters into commercial] transactions with other 
persons. The present one is one of such transactions entered into by the State in discharge of the 
duties of the welfare State. If it is the duty of the State to implement such policies, it is equally its 
duty, ifit should function effectively, to realise the amounts spent on such activities as early as possible. 
Public interests demand that such dues should be collected expeditiously. In this context no private 
individual can be put on a par with the State. Nor does the impugned clause finally preclude the 
affected party from getting his rights decided in a court of law. Section 59 of the Act saves such a right. 
The provisions of sections 52 and 59, in my view; attempt to reconcile the paramount interests and 
` “duties of the State with the just rights of private individuals. The classification therefore is not arbitraty. 
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There is reasonable basis for the classification, having regard to the obvious differences between the 
State and the private individual in their relation to the object underlying the impugned legislation. 
I therefore hold that the classification is not arbitrary but is based upon differences pertinent to the 
subject in respect of, and the purpose for which it is made.” 


We have cited the judgment at some length for that decision is the nearest approach 
to the instant case. What is the object and purpose of the classification in the 
present case? Is there any reasonable basis for it, having regard to the differences 
between the persons classified ? Is the classification based upon differences perti- 
nent to the subject in respect of, and the purpose for which, itis made? Ordinarily, 
when a question of title arises the person claiming title to a property files a suit 
in a civil Court to establish his title to the property. When there is a dispute 
between the temple and an office-holder of the temple, section 87 enables a trustee 
of the temple to recover the property in a summary procedure, driving the office- 
holder to a civil Court to establish his title. Section 87, therefore, discriminates 
a title dispute between a temple and its office-holder and that between a temple 
and third parties or between third parties. The purpose of this classification is 
obvious. It is, as we have already stated, conceived in the interests of the public. 
It is to enable the institution to recover its properties from its recalcitrant office- 
holders. It is to enable a public institution to function effectively. For achieving 
this purpose the disputes between the temple and its office-holders are distinguished 

. from other disputes. For this purpose the disputes between third parties cannot 
be equated with those between a temple and its office-holders. Further, the 
legislature, though it gives an initial advantage to the temple, does not debar the 
office-holders from agitating their title in a civil Court. We therefore hold that 
there is a reasonable basis for the classification, having regard to the obvious 
differences between the two classes of disputants in their relation to the object 
underlying the impugned legislation. We hold that section 87 is not constitutionally 
bad on the ground that it offends Article 14 of the Constitution of India. 


The next question is whether under section 87 of the Act a Magistrate is 
empowered to deliver possession of property though the archaka did not admit 
the title of the temple. Learned counsel for the petitioner contended that under 
section 87 of the Act, a Magistrate has no power to direct delivery of possession 
to the temple of properties in the possession of the archaka and the tenants claiming 
under him unless he admitted the title of the temple. To appreciate this contention 
it would be necessary to trace the history of this section, to notice the defects in the 
earlier sections as brought out by decided cases and to find out what defects and 
in what manner the legislature intended to rectify them. It would be convenient 
to place in juxtaposition the corresponding sections of the earlier Acts which finally 
culminated in section 87 of Act XIX of 1951. 


Madras Act II of 1927: 


‘Section 78.—Where a committee has appointed a person as non-hereditary trustee of a temple 
or where a Board or committee has appointed a person to discharge the functions of a hereditary 
trustee and such person is resisted in, or prevented from obtaining possession of the math or temple 
or of the endowments connected therewith or of any title-deeds or other documents relating thereto, 
the Court may, on application by the person so appointed and on production of the order of the Board 
or committee appointing him, order the delivery to such person the possession of such property as 
may be specified therein.” 


Madras Act IV of 1930: 


“Section 78..-Where a person has been appointed as trustee of a math or temple or a religious 
endowment connected therewith or has been appointed to discharge the functions of a trustee by the 
committee or the Board, in accordance with the provisions of this Act and such person is resisted in, 
or prevented from obtaining possession of the math, temple or religious endowment concerned.and the 
records, accounts and properties thereof, the Court may on application by the person so appointed 
and on production of the order of appointment, direct the delivery to such person of the possession 
of the math, temple or religious endowment and of the records, accounts and properties thereof. 


Section 78 (introduced by Madras Act X of 1946).—Where a person has been appointed. 
as trustee or executive officer of a math, temple or specific endowment connected there- 
with or has been appointed to discharge the functions of a trustee in accordance with 
the provisions of this Act and such person is resisted in or prevented from obtaining 
possession of the math, temple_or specific endowment concerned or of the records, accounts 
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and properties thereof by a trustee, office-holder or servant of the math, temple or specific 
endowment who has been dismissed or suspended from his office or is otherwise not entitled to 
be in possession or by any person claiming or deriving title from such trustee, office-holder or servant 
other than a person claiming in good faith to be in possession on his own account or on account of 
some person not being the said trustee, office-holder or servant, the Court shall, on application by 
the person so appointed, and on the production of the order of appointment, and where the applica- 
tion is for possession of property, of a certificate by the Board in such manner as may be prescribed, 
setting forth that the property in question belongs to the math, temple or specific endowment con- 
cerned, direct delivery to the person appointed as aforesaid of the possession of such math, temple or 
specific endowment or the records, accounts and properties thereof, as the case may be : 


Provided that nothing contained in this section shall bar the institution of a suit by any person 
aggrieved by an order under this section for establishing his title to the said property.” : 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951) : 
“¢ Section 87.—-Where a person has been appointed 
(a) as trustee or executive officer of a religious institution, or 


(b) to discharge the functions of a trustee of a religious institution in accordance with the 
provisions of this Act, or 


(c) as manager under section 56 or in any scheme framed by the Board before the commence- 
ment of this Act, 


and such person is resisted in, or prevented from, obtaining possession of the religious institution 
or of the records, accounts and properties thereof, by a trustee, office-holder or servant of the religious 
institution who has been dismissed or suspended from his office or is otherwise not entitled to be in 
possession or by any person claiming or deriving title from such trustee, office-holder or servant, 
not being a person claiming in good faith to be in possession on his own account or on account of 
some person not being such trustee, office-holder or servant, any Magistrate of the first class in whose 
jurisdiction such institution or property is situated shall, on application by the person so appointed, 
and on the production of the order of appointment and where the application is for possession of 
property, of a certificate by the Commissioner in the prescribed form setting forth that the property 
in question belongs to the religious institution, direct delivery to the person appointed as aforesaid 
of the possession of such religious institution, or the records, accounts and properties thereof, as the 
case may be: 


Provided however that before issuing-any such certificate in respect of any property, the Com- 
missioner shall give notice to the trustee, office-holder or servant of the religious institution, as the 
case may be, of his intention to issue the certificate and consider the objections, if any, of such trustee, 
office-holder or servant : 


Provided also that for the purpose of proceedings under this section, the certificate aforesaid 
shall be conclusive evidence that the properties to which it relates belong to the religious institution: 


Provided further that nothing contained in this section shall bar the institution of a suit by any 
person aggrieved by an order under this section for establishing his title to the said property. aie 


There was a sharp cleavage of judicial opinion on the construction of section 
78 as amended by Act IV of 1930. The only difference between section 78 as it 
originally stood, and that amended by the later Act was that the amended section 
enabled the non-hereditary trustees appointed by the Board also to apply under 
that section. The first decision on the construction of that section was that of 
Pandalai, J., in Rami Reddi v. Sreeramulut. The petitioners there were the non- 
hereditary trustees of the temple of Sri Kothandaramaswami at Kovvur. The 
respondents were holding the temple lands under two leases executed by the members 
of the archaka family. The trustees filed an application under section 78 of the 
Hindu Religious Endowments Act for possession on the ground that the archakas 
had no right to lease the temple lands to others. The District Judge dismissed the 
petition. In the revision filed against the said order Pandalai, J., made the following 
remarks on the scope of the section : . 


“ It will be noticed that nothing is said as ‘to who are the persons against whom the application 
is to be directed. It is certainly the case that in the vast majority of cases the application will be 
directed against ex-trustees or temple servants or other refractory persons connected with the adminis- 
tration who refuse to give up the property of the temple into the hands of the newly appointed trustees. 
But there is nothing in the section itself which limits the application to such persons; and it is 
impossible by mere construction to add words which limit the operation of the general language 
of the section ..... I therefore come to the conclusion that there is nothing in the section itself 
which debars the jurisdiction of the Court to which an application is made under it from trying gny 
question which may be appropriate as between a religious endowment and strangers provided the 
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question be relevant to the possession of the math or temple or its endowments or title-deeds or docu- 
ments, that is, the immediate right to possess the same. But the section only confers a discretion, 
because the words are ‘ the Court may’ which show that the Court is not bound to make an order 
under the section in circumstances in which a difficult question of title may arise and prolonged 
investigation be involved.” . 

But Ramesam, J., took a different view from Pandalai, J., in Subramaniam v. Sabbayit. 
There the learned Judge confined the operation of section 78 only to a case of 
admitted endowments and stated that it was not intended thet the District Court 
should enter into the question of title. But the learned Judge agreed with Pandalai, J., 
that the power conferred on the District Judge under this section was discretionary 
in nature. In C. R. P. No. 1004 of 1937, (1940) 52 L.W. 7 (Short Notes), 
Patanjali Sastri, J., as he then was agreed with Ramesam, J.; but Horwill, J., 
was inclined to accept the view of Pandalai, J., in Yadukondalu v. Suryanarayana Rao. 
In that case Horwill, J., pointed out that the opinion of Ramesam, J., was contrary 
to the trend of the decisions of this Court and expressed his view as follows : 


“It seems to me, with due respect. to Patanjali Sastri, J., and Ramesam, J., that where a Court 
is empowered to hand over temple property to the trustees, it must be deemed to have also the power 
to decide whether a property is temple property.” 


It is not necessary to multiply the decisions. It would be enough to point out 
that there were two conflicting views on the scope of the section : 


(1) The District Court has power to decide questions of title between the 
trustee and third parties, though in its discretion, if complicated questions are 
raised, it may refuse to decide the same in a summary proceeding and 


(2) The District Court under the said section can only direct possession in 
the case of admitted endowments. 


Taking advantage of the conflicting views expressed by the Judges on the 
scope of the section and the consequent uncertainty of the law, the dismissed trustees 
and the archakas refused to hand over possession to the newly appointed persons 
and defied the committee by remaining in possession pending the result of the 
protracted litigations started by them. To end this crying scandal section 78 
was again amended by Act X of 1946. The original section was comprehensive 
in terms so as to take in even disputes raising questions of title between the temple 
and third parties; the amended section limits its scope to specified categories of 
persons. Under the amended section the application can be directed only against 
a trustee, office-holder or servant of the suit temple or specified endowment who 
has been dismissed or suspended from office or is otherwise not entitled to be in 
possession or in possession claiming under anyone of them. A third party claiming 
in good faith to be in possession on his own account or on account of any person 
other than the office-holders of the temple is saved from the operation of the provi- 
sion. To that extent the amended section limits the scope of the old section. 
While under the old section an order of the Board appointing a person as a trustee 
specifying also the properties of the temple therein enables him to apply to the 
Court, under the new section in addition to the order of the Board appointing 
a person as a trustee, a certificate of the Board giving the particulars of the property 
belonging to the institution should also be filed. This was obviously intended 
to get over the interpretation put on the section by some Judges of this Court to 
the effect that the section would apply only to admitted endowments. The certifi- 
cate of the Board was considered to be sufficient guarantee of the title of the insti- 
tution to the properties mentioned for the’ purpose of the summary proceeding. 
While the old section conferred a discretionary power on the Court to put the 
trustee in possession or not of the properties, the new section makes it obligatory 
on the District Court to put the representative of the institution in possession of 
the properties if the conditions laid down therein are complied with. The section, 
therefore, remedied the three defects found or held to exist in the old section. 
TRe claims in good faith by third parties in respect of the properties were excluded 
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from the operation of the section. It was confined only to disputes between the 
temple and its ex-office-holders. The certificate of the Board was accepted to be 
prima facie evidence of the title of the temple. The legislature therefore obviously 
_ intended in public interests that by introducing the amendments the newly appointed 
trustees would be in a position to recover the praperties of the institution from 
recalcitrant ex-office-holders, whether they were trustees or other servants. 


But unfortunately the intention of the legislature was in our view frustrated 
by the decision of the Divisional Bench of this Court in Parankusam Rangacharyulu 
v. Pernamitia Venkatanarasimhayya*. The learned Judges thought that the amendment 
did not change the law on the subject. They observed at page 204 : 

; ** There may be cases where though the trustees, etc., are not persons who entered into possession 
for the first time were at least persons who admitted or acquiesced in treating the property in their 
possession as property which they were holding on behalf of and for the benefit of the trust. The 
requirements regarding the certificate of property is intended to furnish to the Court proof that such 
properties are admitted trust properties. From this'the inference is irresistible that the section‘as 
amended is confined only to properties in respect of which there could possibly be no dispute regarding 
title and is intended to provide a summary procedure to recover back possession of the property from 
a person who obtained possession on behalf of the trust and was holding it as such and who was 
refractory enough in not delivering possession to the lawful trustee entitled to obtain and hold it. 
The claims of third persons are expressly excluded, which is also an indication in support of this 
conclusion. The section therefore is restricted both as regards the persons and as regards the proper- 
ties. The fact that no appeal is provided for against orders under this section is also a further indi- 
cation that disputed questions of title should not be tried in an application under the section.” 


With, great respect to the learned Judges we regret our inability to accept 
the seid observations. The history of the legislation, as pointed out by us already, 
indicates that section 78 had been deliberately amended to enable a District Judge 
to decide on a disputed question of title in the case of ex-trustees, office-holders 
and servants of the temple and persons claiming under them. The observations 
would frustrate the very object for which the amendment was made. It would 

enable the ex-trustees and servants to pursue their refractory and obstructionist 
attitude which they had been pursuing prior to the amendment, to put an end to 
- which the section was amended. The learned Judges, if we may say so, introduced 
. words in the section which were not there. In section 87 of Act XIX of 1951 
~ the legislature attempted to get over the defects pointed out by the learned Judges 
in the aforesaid case. Section 87 practically re-enacted section 78 with some neces- 
sary amendments. Instead of the Court, the Magistrate was directed to put the 
petitioner in possession of the properties. This was obviously ‘intended to be a 
more expeditious method of restoring properties to public institutions. But the 
Magistrate is authorised to give possession only if the Commissioner, who is substi- 
tuted for the Religious Endowments Board in the Act, gives a certificate setting 
forth that the property in question belongs to the religious institution. The Com- 
missioner shall give notice to the affected parties and consider the objections before 
issuing a certificate. This provision gives an opportunity to the affected office- 
holder prima facie to establish that the properties are his and the certificate so issued 
is made conclusive evidence for the purpose of its proceedings under section 87. 
This preliminary enquiry and the certificate issued after hearing parties was thought 
by the legislature to be a sufficient guarantee against arbitrary eviction. Under 
the section thé aggrieved party can file a suit for establishing title to the suit pro- 
perty. This section is therefore an: improvement on the earlier section ; whereas 
in the earlier section the enquiry was contemplated by the Religious Endowments 
Board, under this section the Commissioner is authorised to make a judicial enquiry 
for the purpose of ascertaining prima facie whether the office-holder or the servant 
as the case may be, has any title to the property. His decision is not final for the 
aggrieved party can always file a suit to establish his title in a civil Court. The 
other, conditions laid down in section 87 are similar to those found in section 78 
of the earlier Act. If the conditions are complied with, the Magistrate is bound to 
direct delivery of the properties and the records to the applicant. After the new 
Act came into force, Basheer Ahmed Sayeed, J., held in Narasimhacharyulu v. Kotayya?, 
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that there was no change in the law and that the observations in Parankusam Ranga- 
charyulu v. Pernamitia Venkatanarasimhayya!, would equally apply to the interpretation 
of section 87. The learned Judge held that it could not have been the intention 
of the legislature that where the archakas claimed a right bona fide in the property 
said to belong to the deity, that the right should be disposed of without any proper 
enquiry in a summary manner. The learned Judge sitting alone agreed with the 
ohservations in the aforesaid decision and followed it. We cannot share his opinion. 


The only question therefore is whether the archaka in the present case is a 
trustee, office-holder or servant of the temple and the other persons are holding 
the property claiming under him. “ Trustee” has been defined under section. 
6 (19) of the Act to mean any person’or body by whatever designation known 
in whom or in which the administration of a religious institution is vested, and 
includes any person or body who or which is liable as if such person or body were 
a trustee. This definition, though it differs in the terminology used from the defi- 
nition of trustee in Act II of 1927, for the purposes material to the question now 
raised there is no difference in the content. Under that definition persons who 
are in management of the temple properties would also be trustees. It is also 
common place that in small temples the functions of a trustee and archaka were 
ordinarily combined in the same individual. The archakas were in possession of 
the temple properties doing worship and looking after the affairs of the temple. 


In President of the Board of Commissioners for Hindu Religious Endowment, Madras 
v. Koteswara Rao*, Venkatasubba Rao and Cornish, JJ., observed at page 421 as 
follows : — 


“ When the archaka takes possession of the property of the temple or a part of it and conducts 
himself for all practical purposes as if he were a trustee, we fail to see why his position is not that 
ofa trustee de son tort or de facto trustee, especially when, as is natural in the case of such village 
temples there is no properly constituted or de jure trustee. Section 9 (13) runs thus : 


‘trustee’ means a person, by whatever designation known, in whom the administration of a 
religious endowment has vested and includes any person who is liable as if he were a trustee... . 
Such a trustee or a de facto trustee clearly falls within the definition given in the Act.” 


„In this case in the referring order the learned Judge observed that the archaka 
of the temple had been practically managing the affairs of the temple. We would 
therefore hold that the archaka is a trustee under section 87 of the Act. We 
would also hold that an archaka would be an office-holder or a servant of the 
temple within the meaning of the section. Ganapathi Iyer in his well-known. 
book on “Hindu and Mahomedan Endowments” states the position of an 
archaka as follows at page 619: 


* The gurukkal or the archaka for instance is very often a hereditary office-holder. In many 
cases endowments are attached to his office, the income of which will represent the remuneration 
for his services. His duties consist in the performance of the rites of consecration, worship, festivals, 
etc. In Vishnu temples it is also the right of the worshippers to take from his hand sacred water 
(thirtha) and leaf and to have the God’s shadagopam placed on their head. In many cases he has 
also the custody of jewels.” 


In Seshadri Aiyangar v. Ranga Bhattar®, the position of a hereditary archaka of a 
temple is stated to be that of a servant subject to the disciplinary power of the trustee. 
The learned Judges held that the trustee of a temple has power to inquire into the 
conduct of such servants and dismiss them for misconduct. At page 633 the learned 
Judges summarised the position of an archaka thus : l 

. ‘The position of an archaka on the other hand, though he may have a hereditary tenure in the 
office, is, in our opinion, essentially that of a servant. The trustee is the representative of the temple 
and the archaka must be subject to his disciplinary authority.” 

It therefore follows that an archaka is either an office-holder or servant within 
the provisions of section 87. Ifthe othe: conditions of section 87 are complied 
with and it is not suggested in this case that they have not been complied with the 
trustee would certainly be entitled to take out an application before the Magis- 
trate for directing the archaka to deliver possession of the properties specified in the - 
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certificate as those belonging to the temple. Ifthe archaka can be directed to deliver 
possession under the section, the tenant claiming under him cannot be in a better 
position. ` : . 

It was then contended that the Magistrate in this case directed delivery without 
issuing notice to the archaka or the tenant holding under him and that procedure 
offends the fundamental principles of natural justice. This argument was coun- 
tered by the other side by pointing out that under section 87 while issuing of a notice 
to a trustee by the Commissioner is made obligatory, no such provision is made 
in respect of the Magistrate directing delivery, and therefore, by necessary impli- 
cation, it must be held that the Magistrate is not bound to give notice before directing 
delivery. We cannot accept this argument. A Magistrate is a judicial officer 
and the legislature must be presumed to know that he follows the rules of judicial 
procedure. Before a Magistrate can direct delivery, the conditions laid down in 
section 87 should be complied with. Unless a notice is given to a party affected, 
the Magistrate may be misled or the necessary facts may not be brought before 
him. It may be that the certificate is a forgery ; it may be that the petitioner 
is not a person who Has? been appointed by the Commissioner as a trustee. 
Many circumstances can be visualised where it would be necessary for the 
aggrieved party to appear and put forward his case before the Magistrate. We 
have no hesitation to hold that an order made by a Magistrate without issuing 
notice to the archaka or the tenants claiming under him is bad because it 
offends the fundamental principles of natural justice. On this simple ground we 
set aside the order of the Magistrate and direct him to dispose of the application 
before him in accordance with law. 


In the writ the same question is raised and for the same reasons we set aside 
the order of the Magistrate. As the petitioner failed on the mäin questions raised, 
we think this is a fit case for directing the parties to bear their own costs. 


R.M. Order set aside, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice 'AND MR. JUSTICE VENKATA- 
RAMA AYYAR. 


Movva Subba Rao and another .. Petitioners* 
; a : 
Movva Krishna Prasadam minor by next friend Padyala 

Muthaiya and another .. Respondents. 


Hindu Women’s Rights to Property Act (XVIII of 1937), section 3, sub-sections (2) and (3)—Effect of— 
Coparcenary property—Right of survivorship—f revives after the death of the widow. 


The precise effect of section 3 (2) of the Hindu Women’s Rights to Property Act seems to be that 
the right of survivorship which the coparceners had under the Hindu Law prior to the Act is suspended 
as against the widow, but in other respects it still subsists and operates in accordance with the prin- 
ciples of Hindu Law. The result is, that when once the widow dies, section 3. (2) has no further 
effect and the rights of the parties must be determined exactly as if there had been no interposition 
of the widow or as if the husband himself had died when the widow died. The right of the copar- 
ceners to take by survivorship which was in abeyance so long as the widow was alive comes into opera- 
tion the moment she dies. 


The declared object of the enactment is to confer better rights on woman and not to put an end 
to the joint family system under the Mitakshara Law. It is impossible to accept a construction which 
involves such far-reaching consequences without clear and unambiguous words in the statute. 


‘It would be erroneous to regard the expression “‘ woman’s estate” in section 3 (3) of the Act as 
enacting by implication that on the death of the widow the estate devolves on the heirs of her husband, 
‘The true purpose of section 3 (3) is not to confer rights on persons other than the widow, but to limit 
her rights over the estate to which she becomes entitled under section 3 (2). 





~ *C.R.P. No. 815 of 195P. us 27th March, 1953. 
qo 


562. THE MADRAS LAW JOURNAL ‘REPORTS. i [1955 


husband. .The incidents of that right are those specified in the Act. Such right is one personal 
to the widow and comes to an end on her death. The estate which the widow takes under section. 
g (2) does not, on her death, devolve on her husband’s heirs and the right of the coparceners to take 
by survivorship is suspended as against the widow of a deceased coparcener and such right reasserts 


itself on her death, 
Case-law considered. oe Mi ; 
Petition under section 115 of Act V of 1908, praying that the High Court will’ 
be pleased to revise the order of the Court of the District Munsif, Tenali, dated 
and July, 1951, in I.A. No. 141 of 1951 in O.S. No. 274 of 1950. 


Pursuant to an order of reference to the Bench, dated 25th April, 1952, by“ 
Basheer Ahmed Sayeed, J., this petition came on for hearing before Rajamannar,, 
C.J. and Venkatarama Ayyar, J. 


A. Raghaviah for Petitioners. 
Y. G. Krishnamurthi for Respondents. 
The Judgment of the Court was delivered by 


Venkatarama Ayyar, J.—This revision has been referred by Basheer Ahmed? 
Sayeed, J., for the decision of a Bench as it raises a question of considerable import-- 
ance under the Hindu Women’s Rights to Property Act (XVIII of 1937).’ The facts 
are simple. One Nagiah and his three sons Subba Rao, Sitaramayya and Sri 
Krishnaiah were members of a joint undivided Hindu family. On 22nd May,- 
1945, Sri Krishnaiah died leaving behind a widow Ramabanamma and a daughter- 
Krishna Prasadam posthumously born. On 17th November, 1950, Ramaba- 
namma instituted a suit under the provisions of the Hindu Women’s Rights to Pro-- 
perty Act, hereinafter referred to as the Act, for partition of her husband’s one- 
fourth share in the joint family properties which were set out in Schedules B. 
and Q of the plaint and also for maintenance past and future at. Rs. 250. 
per.annum. That was ©.S. No. 274 of 1950 on the file of the Court of the 
District Munsif, Tenali. Defendants 1 and 2 in the suit are the surviving brothers 
of the deceased Sri Krishnaiah and the third defendant Sitamma is the widow of 
Nagiah who had died before the suit. While the action was pending’ the plaintiff 
died and thereupon I.A. No. 141 of 1951 was filed under Order 22, rule 3, Civil 
Procedure Code, for bringing on record her minor daughter Krishna Prasadam as. 
the legal representative and for continuing the suit. The defendants resisted the 
application on the ground that the cause of action for partition under the Act and- 
for maintenance was personal to the widow and that it did not survive to the 
daughter. The learned District Munsif held, following the opinion expressed by: 
Mayne in his “ Hindu Law and Usage ” and certain observations occurring in the 
judgment of Viswanatha Sastri, J., in Radha Ammal v. Commissioner of Income-tax, 
Madras, that on’ the death of the widow the estate devolved on the daughter as the: 
heir of her father and accordingly ordered the application. It is the correctness. 
of this view that is questioned by defendants 1 and 2 in this revision. The point. 
for determination is whether on the death of the widow Ramabanamma, her hus- : 
band’s share survives to his coparceners, defendants 1 and 2, as contended by the 
petitioners or whether it devolves on his own heirs as maintained by the first res- - 
pondent Krishna Prasadam. No authority directly deciding this question has 
been ‘cited before us, but counsel on both sides relied on observations made in the , 
course of judgments in cases arising under the Act, as lending support to their 
respective contentions. The question, however, falls to be considered primarily , 
on the construction of the relevant provisions of the Act because the right claimed. : 
by: the respondent is not one recognised by the Hindu common law, but is wholly 
a. creature of the Act and must be found within the four corners thereof. The . 
contention of the first respondent is based on sections 3 (2) and 3 (3) of the Act ` 
which runs as follows : 


oer Section 3 (2). When a Hindu governed by any school of Hindu Law other than the Daya- : 
bhaga school or by customary law dies baving at the time of his death an interest in a Hindu joint” 
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family property, his widow shall, subject to the provisions of sub-section (3) have in the property the 
same interest as he himself had. ” ; 
Section 3 (3). Any interest devolving on a Hindu widow under the provisions of this section shall 
be the limited interest known as a Hindu woman’s estate, provided however that she shall have the 
same right of claiming partition as a male owner.” 
The argument is that section 3 (3) completely puts an end to the right of suivi-| 
vorship possessed by the coparceners under the law as it stood prior to the Act and 
has in consequence the effect of causing severance in status of the deceased copar- 
cener ; that the provision in section 3 (3) that the widow is to take a woman’s 
estate means that after her death the estate will devolve on her husband’s heirs, 
the contention being that it is an incident of a woman’s estate that it should revert 
to the heirs of the last male-holder and therefore, the daughter would take as heir 
and not the brothers as surviving coparceners. There is nothing, however, in the 
language of the Act to support the broad contention that the right of ccparceners 
to take by survivorship is completely extinguished by section 3 (2) and that there 
results a severance of status by operation of the statute ; nor is the argument that 
it is an incident of a woman’s estate that it should revert’ to the heirs of the last 
male-holder quite accurate as a statement of the law. 


Taking first the question as to the effect of section 3 (2) on the right of survivor- 
ship, it may be noted that the section does not enact that the interest of a deceased 
coparcener shall devolve on his heirs as if he had become divided in status ; nor 
does it declare that the coparceners shall have no right to take by survivorship. 
It is very guarded in its terms and limited in its operation ;.it merely provides that 
the widow shall have the same interest in the properties which her husband had, 
It is not a matter for surprise that a right conferred in such terms should have led. 
to considerable controversy as to its true character and scope. Being a new right 
conferred in modification of the pre-existing, law, the question came to be asked 
on what principle does this right rest; under what category of rights known to 
Hindu law is this right to be classed ; what is its place.in the Hindu jurisprudence 
and what are its legal incidents. Is it, that she becomes by force of section 3 (2) 
a coparcener with the right of survivorship? The decisions were unanimous 
that that was not her status. If she does not take as coparcener, then does she take 
it as heir? The question was answered in the affirmative in Jadaobai v. Puranmal}, 
the reason being that the Hindu law knows of only two modes of succession—survi- 
vorship and inheritance and if survivorship is negatived there remained only the 
alterriative of inheritance. The question there was whether a widow who sought to 
execute the decree obtained by her husband was bound to take out succession certifi- 
cate. After holding that she was not a coparcener and did not take by survivorship, 
the learned Judges observed : 

“ Survivorship having been ruled out the only other mode by which she will be clothed with’ 
the rights of her husband in the property, though to a limited extent, would be by succession or inheri- 
tance if she claims under the Hindu Women’s Rights to Property Act.” 

The question is whether there is anything in the language of the Act which 
supports the conclusion that the widow takes under section 3 (2) of the Act as the 
heir of her husband. If it was the intention of the Legislature that she should take: 
as heir, it could have quite clearly expressed that intention by providing that she 
should inherit the estate as if the deceased had become divided in status without 
léaving-it to be gathered inferentially by a process of ratiocination. The languagé 
of section 3 (2) is, it must be conceded, not quite apt to convey the notion that the 
widow takes as heir, but it becomes intelligible and its true intent clear when re- 
course is had to a well-known text of Brihaspathi, the principle of which would 
appear to have been embodied in the section. That text runs as follows : 


qa agar al tart ae shale | 
sflamaadt g Haars: AJIT It 


t 


—Brihaspathi. 
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“ When a person dies and his wife survives, half his survives in her 3 when half the body of the 
person survives, how can another person take his property ? ” i ; 
According to Hindu theory, the widow is the surviving half of the deceased 
husband and it is on the basis of this theory that her status as heir which was at 
one time denied to her came to be recognised later. What the Legislature would 
appear to have done is to extend this theory to widows of coparceners in a Mitak- 
shara joint family and to have enacted that the interest of the husband will not 
lapse on his death, if there is a widow surviving because he is still in theory alive 
in his widow. The right of the widow being thus founded on the fiction that her 
husband continues to live in her, there can be no question of her succeeding as heir 
to her husband, for heirship arises only on the death of a person, whereas the basis 
of her title is that the husband continues to live in her. If this is the principle 
underlying section 3 (2), then there can be no question of either severance of status 
by operation of law or of succession by the widow as heir. The true scope of section 
3 (2) then is, that it modifies the pre-existing law on the subject to this extent, 
that where under the law as it stood before the Act the interest of the coparcener 
lapsed on his death, thereby augmenting the interest of the surviving coparcener, 
under that section the interest of the deceased coparcener does not lapse where he 
leaves a widow surviving. As against her, the right of the coparceners to take by 
survivorship is taken away. To this extent the right of survivorship under the 
Mitakshara law is modified. It does not follow from this that that right has been 
abrogated altogether, for all times and against all persons. If a coparcener dies 
leaving behind a daughter and no widow, section 3 (2) has no application and the 
right of survivorship under the Mitakshara law stands unaffected. The precise 
effect of section 3 (2), therefore, seems to be that the right of survivorship which 
- the coparceners had under the Hindu law prior to the Act is suspended as against 
the widow, but in other respects it still subsists and operates in accordance with the 
principles of Hindu law. The result is, that when once the widow dies, section 
3 (2) has no further effect and the rights of the parties must be determined exactly 
as if there had been no interposition of the widow or as if the husband himself had 
died when the widow died. The right of the coparceners to take by survivorship 
which was in abeyance so long as the widow was alive comes into operation the 
moment she dies. 


There is another reason why the contention of the first respondent that section 
3 (2) effects a severance in status should be rejected. If section 3 (2) creates a 
division in status, then the interest of the deceased must descend on his heirs—widow, 
daughter, daughter’s sons and so forth. That would mean that the law of Mitak- 
shara as to coparcenary is abrogated and in its place the Dayabhaga system is 
substituted. What justification is there in the language of the enactment for holding 
that such a sweeping change was intended? The declared object of the enactment 
is to confer better rights on women ; and not to put an end to the joint family system 
under the Mitakshara Law. It is impossible to accept a construction which in- 
volves such far-reaching consequences without clear and unambiguous words in the 
statute. 


It may also:be noted that section 3 (2) in terms confers rights only on the 
widow of a deceased coparcener. This section has no application, as already 
stated, when the coparcener dies leaving behind no widow but a daughter ; under 
the section she will take nothing. On the construction contended for by the res- 
pondent, while the daughter will have a right of succession if the deceased copar- 
cener left a widow surviving, she will have none if the wife predeceased the copar=, 
cener. It is impossible to reconcile this with the supposed intention of the Legis- 
lature that the interest of a deceased coparcener should devolve as if he had become 
divided in status. The true intention of the Legislature would appear to be to 
confer a benefit on the widow personally and not rights on other persons. 


It was contended that even if section 3 (2) could not be construed as bringing 
about a division in status, the effect of section 3 (3) was to confer the estate on the 
respondent as the heir o {her father and to bar the rights of defendants x and 2 to 
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take the same by survivorship. The argument is that the interest taken by a 
widow under section 3 (2) is described in section 3 (3) as what is known as “ woman’s 
estate ” under the Hindu law ; that one of the incidents which the law annexes 
to that estate is that on the death of the limited owner the estate devolves on the 
heirs of the last male-holder and that, therefore, the estate taken by the widow under 
section 3 (2) should devolve on her husband’s heirs. The question is whether the 
words “ woman’s estate ” in section 3 (3) import that the properties should devolve 
after the death of the widow on her husband’s heirs. Reliance was placed on the 
following passage in Mayne’s Hindu Law and Usage, 11th Edn., page 753 : 


‘* The distinctive feature of the estate is that, at her death, it reverts to the heirs of the last male 
owner, or to the heirs of the last full female owner in the case of Stridhana property.” 


With respect, itis not quite accurate to ‘state that itis an incident of a woman’s 
estate that it should revert to the heirs of the last male-holder. There may be 
considerable difficulty in describing the precise character of a woman’s estate in 
terms of legal phraseology known to British Jurisprudence. Itis not a life estate 
as understood in that system; the widow is entitled to represent the estate in certain 
events ; she is entitled to alienate it absolutely in case of necessity and for certain 
purposes recognised as proper under the law. But when all is said, the fact remains 
that a woman’s estate is not an estate of inheritance and that is stated clearly enough 
by Mayne when he adds “she never becomes a fresh stock of descent”. It is, 
therefore, a contradiction in terms to speak of woman’s estate as reverting to the 
heirs of the last male-holder. In law, the woman’s estate dies with her and there 
is nothing left of it which could revert. It is true that when the estate comes to an 
end the properties devolve on the heirs of the last male-holder. But that, however, 
is no more a distinctive feature of the woman’s estate than is darkness a distinctive 
feature of the Sun, for the reason that when the Sun sets darkness comes on the 
scene. It would be erroneous to regard the expression ‘‘ woman’s estate ” in section 
3 (3) as enacting by implication that on the death of the widow the estate devolves 
on the heirs of her husband. That would in substance be substituting the Daya- 
bhaga rule of succession in the place of the Mitakshara law of survivorship and for 
that, as already stated, there is no foundation in the statute. The true purpose 
of section 3 (3) is not to confer rights on persons other than the widow, but to limit 
her rights over the estate to which she becomes entitled under section 3 (2). The 
substance of the matter is that she cannot alienate the properties except for purposes 
recognised by Hindu law as proper and binding. Incidentally it may be observed, 
that jf the widow takes as heir under section 3 (2), there is no need to enact a provi- 
sion like section 3 (3) because as heir the widow will take only a woman’s estate. 
On the other hand, if the widow takes as the surviving half of her husband, it may 
be open to argument whether she is not entitled to alienate the property absolutely 
in the same manner as her husband and the need for such a provision as is contained 
in section 3 (3) becomes obvious. 


Having discussed the question with reference to the language of the statute, 
we may now turn to the authorities bearing on the question. In Natarajan Chettiar 
v. Perumal Ammal}, the payee of a promissory note died leaving behind a widow 
and two sons who endorsed the note in favour of the plaintiff. One of the defences 
to the action was that the widow became entitled to a share in the promissory note 
under section 3 (2) as the heir of her husband and that without a succession certifi- 
ae oa? suit was not maintainable. In overruling this contention Horwill, J., 
observed : 


“I agree with the learned Advocate for the respondents that the widow does not obtain the right 
given under this section by survivorship. She was not a coparcener before her husband’s death 
and she was not one afterwards. I do not however think that it follows that because the widow does 
not obtain her right by survivorship that she must obtain it by inheritance. The effect of section 3, 
clauses (2) and (3) may be regarded as a survival of the husband’s person in the wife, giving her the 
same rights as her husband had except that she can alienate property only under certain circumstances. 
~ As the widow did not inherit her right, no succession certificate is necessary.” 





1. (1942) 2 M.L.J. 668 at 669. 
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. We are'in entire agreement with this reasoning and with all respect we do not 
.agree with the contrary conclusion reached in Jadaobai v. Puranmal?. -In Saiya- 
narayanacharyulu-v. Narasamma*, the same learned Judge again observed : 


*© Tt does not follow that because the mother is not a coparcener and did not obtain the property 
“by survivorship, she must-have obtained it as a heir, she became entitled to her rights by statute.” 
i In Seethamma v. Veeranna Chetti?, where the question was whether a widow 
becoming entitled to an interest under section 3 (2) of the Act became a tepant- 
in-common with the surviving coparceners and’ was entitled to’call upon them to 
render an account of past management, the law was stated in the following terms + 


“Tn our opinion, the status of a Hindu widow of a deceased member of a joint family governed 
by the Mitakshara under the provisions of the Act is not that of a coparcener but that of a member 
of the joint family with certain special statutory rights. ‘The death of a coparcener who is a member 
of a Hindu joint family does not effect a severance or disruption of the joint family, merely because ' 
he leaves behind him a widow who has certain statutory rights under the Act. ‘The widow cannot 
-be regarded in any sense as the widow of a divided member. The result is that the joint family will 
:continue as before except that the widow would have a special limited statutory right.” 


In Kalian Rai v. Kashinath*, the payee of a promissory note died leaving. behind 
‘two widows and a son. The question was whether the son was alone entitled to 
maintain the action without joining the two widows as co-plaintiffs. In answering ’ 
the question in the affirmative the learned Judges observed : . 
.. _* The act was intended to give better rights.to woman in respect of property that is the Preamble 
to the Act—but there is no indication that the Act intended to interfere with the established law 


relating to joint family. Whatever inroads it may have made on the doctrine of survivorship, it 
does not affect a statutory severance or disruption of the joint family.” 


These authorities support the view which we have taken. 


. On behalf of the first respondent, reliance was placed firstly on the observations 
of Viswanatha Sastri, J., in Radha Ammal v. Commissioner of Income-tax, Madras’, The 
point for decision in that case was whether a widow who becomes entitled to an 
interest in the estate under the Act becomes a coparcener and can claim to be a 
Kartha of the joint family. Both Satyanarayana Rao and Viswanatha Sastri, JJ., 
negatived that claim. We are in agreement with this decision. In the course of 
the judgment, Viswanatha Sastri, J., observed as follows : 

“ A widow who takes her husband’s estate under Act XVIII of 1937 gets it only by inheritance 
according to the rule prescribed by statute and not by survivorship ” : 
and again l 

_ “ Tt is specifically declared the interest which she takes is only a Hindu woman’s estate and that 
means, that on her death, it could devolve on her husband’s heirs who would take it as an ancestral 
property.” 

. It will be noticed that these observations were not necessary for the decision 
of that case. The point now under consideration did not arise for determination: 
therein and the observations cannot be taken to be considered dicta on the question. 
Counsel for the respondent relied next on the following observations of Jagannadha- 
das, J., in Radhai Bewa v. Bhagwan Sahu® : 

%- “Tt is now well-settled that the Act has not the effect of introducing the widow as a coparcener 
into the joint family along with the other coparceners, that the widow gets the interest of her husband 
by succession as his heir and not by survivorship, but that no disruption of the coparcenery is effected’ 
thereby . . . . . . The interest which she gets from her husband in her hands being the 
limited interest of a Hindu woman’s estate, is subject to alienation and devolution in the same way. 
TIt follows that while her interest is an interest in the joint family property, it is not a coparcenary 
interest—it is only an ex-coparcenary interest. On her death, her interest in the joint family property 
or the share therein which she may take on separation, does not prima facie revert back to the joint 
family or coparcenary as such, but goes to the heirs of her husband as the fresh stock of descent.” ~ 

:__ It must be mentioned that the point for decision in that case was whether the 
widow of,a coparcener who had died before the Act came into force could claim 


$: 
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the benefit of that Act. Questions as to the nature of the title which a widow gets 
under section 3 (2) and the course of devolution of that estate after her death did 
not arise for decision and the observations extracted above cannot, therefore, be 
taken to be considered pronouncements in the matter. On the other hand, this i is 
‘what Ray, C.J., observed on this question in the same case: 


“ On partition, the Karta’s power of management and control would be kept in abeyance in 
regard to the property which has fallen to`a widow, for such time as she remains in its possession . 
When she,dies the woman’s estate goes back to the joint family if it exists.. The conception of Hindu 
Law is that after woman’s estate terminates, the property goes back to the stock from where it had 
‘come. In the present case, the stock is the coparcenary property. It is the same interest that her 
“husband: had that means a coparcener’s interest in the coparcenary property. There is absolutely 
no guarantee either in the implied conception or connotation underlying the idea of Hindu woman's 
estate or in the language of the Act that would warrant the conclusion that the property should go 
to her husband’s heirs as his separate property, he being considered to be a fresh stock of descent for 
-the purpose of inheritance.” 


Reference might also be made to the decision in Kunja Sahu v. Bhagwan Mohanty}. 
There, the question was whether a widow had the power to alienate the interest 
which she got under section 3 (2) of the Act. In the course of the discussion, Ray, 
‘G.J., observed : 


“ The rule of survivorship that standsi in the way of widow succeeding to her husband’s estate in a 
joint family property is TIRAS for her benefit ” 


and agains v` 
“ The general effect of the Act is that the rule of survivorship i is kept in abeyance.” 


' The first respondent also strongly relied on the following passages in Mayne 
on “ Hindu Law and Usage” 11th Edn, at page 708 : 

“The interest which devolves upon her is declared to be a Hindu woman’s estate. That means 
that on her death it will go to her busband’s heirs which cannot mean all his coparceners. In other 
words, on her death whether before or after partition her interest will go to her husband’s male issues 
who will take it as ancestral property...... In the absence of-her husband’s male issue, her 
interest will pass to the daughter,:daughter’s son, or other heirs of her husband.” 


For the reasons already given, we are unable to agree with this statement of the 
law. 


To sum up, section 3 (2) of the Act does not operate as severance of interest 
of the deceased. coparcener ; the right which a widow gets under that section is 
not as heir of her deceased husband ; it is a statutory right based on the. recognition 
of the principle that a widow is the surviving half of her deceased husband ; that the 
incidents of that right are those specified in the Act ; that such right is one ’ personal 
‘to the widow and comes to an end on her death ; that the estate which the widow 
takes under section 3 (2) does not, on her death, devolve on her husband’s heirs ; 
and that the right of the coparceners to take by survivorship i is suspended as against 
the widow of a deceased coparcener and such right reasserts itself on her death. 


In this view, it must be held that the right claimed by Ramabanamma for. 
partition of a fourth share-in the joint family properties specified in Schedules B 
and C and the claim for future maintenance, do not survive to the first respondent. 
‘To that extent the action abates. The claim for past maintenance including 
therein the claim up to the date of the death of Ramabanamma stands on a different 
footing and it is conceded that it survives to the first respondent. The order of the 
lower Court bringing the first respondent on record as the legal representative will, 
therefore, be sustained only so far as the suit relates to past maintenance. The 
order of the lower Court will be modified accordingly. We must add that no 
contention has been raised before us that even on the view put forward by the first 
respondent, her proper remedy is to file a separate suit, to enforce her rights and not 
to continue the action instituted by her mother. ` 


In the circumstances, the parties will bear their own costs drone honi; 
ao RM. om. ae _ . Order modified. 


. emr pee ee e - -oa orama mma ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :-—Mr. Justice GovinpA Menon AND MR. Justice KrisHNASWAME 
Nayupv. 


V. S. Subramania Chettiar and another, .. Appellants* 
- v. 
The State of Madras, represented by the Special Deputy 
Collector for Land Acquisition, Vellore .. Respondent. ° 
‘Land Acquisition Act (I of 1894), sections g and 25—Scope—Owner of land served with notice not stating 


the value of the lands—How far bar to civil Court increasing the valuation by acquisition officer—Compensation— 
Vatuation of the land—Potential value also to be taken into consideration. 


Where the owners of a piece of land which -was sought to be acquired by the Government were 
not informed by the Land Acquisition Officer that any failure to state the amount of the claim (com- 
pensation) at the enquiry before that officer would be a bar to his award being revised in their favour 
by the Court the owners who said that they were not making a statement at that juncture as they were- 
seeking to have the acquisition proceedings cancelled it cannot be held to be a refusal or an omission 
to make such a claim without sufficient reason. Section 25 of the Land Acquisition Act being a 
penal provision must be applied only in cases where there is clear and convincing proof of deliberate 
refusal or an omission without justifiable reason, or a failure to make such a claim after having been 
made aware of the consequences of such refusal or omission. Where there is neither negligence nor 
want of good faith, the’ owners of the acquired land will be entitled to the benefit of an enhanced 
value that may be fixed by the Court. 


Tn arriving at the value of vacant land for fixing a compensation the potential value for building- 
and other purposes may also be taken into account. ; 
„Appeal against the decree of the Court of the Subordinate Judge, Vellore, in 
O.P. No. 51 of 1949. 


V. Radhakrishnayya and B.C. Seshachala Aiyar for Appellants. 
The Government Pleader (P. Satyanarayana Raju) for Respondent. 


The Judgment of the Court was delivered by : 


Krishnaswami Nayudu, 7.—This appeal is against the judgment in O.P. No. 5T 
of 1949 of the Subordinate Judge of Vellore on a reference under section 19 of the 
Land Acquisition Act (I of 1894) in respect of acquisition of certain lands belong- 
ing to the appellants. ; 


The appellants were the owners of lands of the extent of 8 acres and 
40 cents in .Kalinjur village near Vellore town, North Arcot district. By notifi- 
cations ‘made in October, 1948 and published in the Gazette, the Govern- 
ment notified the land as one which would be acquired. The land is in proximity 
with the Katpadi Vellore cement road. Notices under sections 9 (3) and ro of 
the Land Acquisition Act were issued calling upon the appellants to put in a state- 
ment in writing showing the nature of their interest in the lands and the amount. 
of compensation for such interest with particulars and to appear in person on goth 
November, 1948, before the Special Deputy Collector for Land Acquisition, Vellore. 
The appellants acquired the lands sometime in 1946 for the purpose of construc- 
tion of a bungalow and putting up an oil mill for which necessary licences were. 
issued by the District Board authorities and plans for the construction of factories 
were also approved by them. On goth November, 1948, the first appellant made a 
statement (Exhibit B-3) almost similar in terms tó the one made by him earlier 
before the Revenue Inspector on 17th August, 1948. The first appellant stated 
that he wanted the land for constructing a ‘bungalow for his own use and for start- 
ing an oil mill and therefore he was not then willing to state anything about the 
rate for the land. There is a mistake in the English translation of the statement 
furnished to Court, as the translation reads “ Hence I am not willing to state any- 
thing about the rate for this land”, whereas a reading of the original statement in 
Tamil would show that the word “ now” is omitted in the translation and the 
translation should be “ Hence I am not now willing to state. anything about. the 
rate for this land.” 
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On the goth November, 1948, the Special Deputy Collector. adjourned the 
enquiry to the 21st December, 1948. for pronouncing the award. On that date, 
the Officer pronounced the award fixing the value at Rs. 5,088-2-10 including 
the 15 per cent. solatium assessed at the rate of Rs. 450 per acre. The first appel- 
lant presented a petition under section 18 of the Act asking that the matter of com- 
pensation payable may be referred to the determination of the court. The lower 

- court’ held on the evidence adduced before it that the compensation awarded was 
low, that the property must have been valued at Rs. 4,250 per acre instead of Rs. 450, 
but that the appellants were not entitled to the increase by reason of their having 
refused or omitted, without any sufficient reason, to make a claim before the Acqusi- 
tion Officer as required under section g, clause (2) and that, by'reason of such failure 
section 25 (2) of the Act was a bar to any increase in their claim. The lower court 
on this ground rejected the reference. 


Notice under ‘sections 9 and ro has been duly served and the notice requires 
that the claimant should state the amount and particulars of their claims to com- 
pensation, and, admittedly, the amount of the compensation was not given as 
required, as the statement made by the appellant before the Land Acquisition 
Officer on 30th November, 1948 shows that he did not give any particulars ; but 
he stated that he was not then willing to state anything about the rate for the land. 
His attitude, as could be seen from the statement, was that he required the land 
for the purpose of constructing a bungalow and starting an oil mill, for which he 
had already obtained the necessary sanctions and licences, and in his view the 
question of going into the compensation did not arise at that stage. He also states 
in the petition under section 18 of the Act that he was under the impression that 
no award would be passed before the representation to the Government was finally 
disposed of and that he should specify the exact amount of compensation payable 
to him only in the event of an adverse order being passed and communicated to 
him by the Government on his above representation, and that having thus not been 
aware, or made aware, of the correct position, he bona fide contented himself with 
stating that his land was, in fact, very valuable. Earlier, the first appellant sent 
a communication to the Board of Directors of the Katpadi Co-operative Township 
Limited, for whom the Government was acquiring the land for laying out a housing 
scheme stating that he has already made arrangements for the construction of the 
factory, that he will be put to heavy loss, if the land was to be acquired, and request- 
ing them to exclude this land from the scheme area. This communication was 
transmitted to the Special Deputy Collector for Land Acquisition, Vellore, who 
returned the same with the endorsement dated 16th November, 1948 mentioning 
that the stage of objections was gone, that it was open to the township to withdraw 
‘the acquisition and that it was.for the directors to dispose of the request. The 
Secretary of the Co-operative Society by his endorsement, dated 17th November, 
1948 intimated to the party that the Directors do not propose to give up the location 
of the scheme including the area belonging to the appellants. The first appellant 
appears to have approached the Government for withdrawing the notification 
and on 11th December, 1948, he sent a petition to the Honourable Minister for 
Housing, copies of which were sent to the Board of Revenue and other authorities, 
requesting for a withdrawal of the notification in so far as the appellants’ properties 
were concerned, ` 


It is for consideration whether, in the circmstances, it could be held that the 
appellants are barred under the provisions of section 25 (2) from having the benefit 
of the increased valuation fixed by the Subordinate Judge. Section 25 consists of 
three parts and we are now only concerned ‘with clauses (2) and (3) and they are as 
follows : ` 

Clause 2: ‘* When the applicant has refused to make such claim or has omitted without sufficient 


reason (to be allowed by the Judge) to make such claims, the amount awarded by the Court shall in 
no case exceed the amount awarded by the Collector.” 


Clause 3: “ When the applicant-has-omitted for a sufficient-reason (to be allowed by the Judgg) 
to make such claim, the amount awarded to him by the Court shall not be less than, and may exceed, 
the amount awarded by the Collector.” - 


71- 
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‘The ‘learned Subordinate Judge found that the claimants have ‘not.shown that 
they had any reason, still less‘sufficient reason, to omit to make their claim or to 
furnish particulars in .their statement before the Acquisition Officer, and relying 
on two decisions in Subbanna v. District Labour Officer1, and the Secretary of State for 
India in Council v. Bishan Dat®, held that that omission absolutely precluded the 
claimants from claiming the excess amount; which they would otherwise be entitled. 


If the court is satisfied that the appellants have omitted for’sufficint reason to 
make such claims, the amount awarded may be even exceeded by Court and should 
‘not in any event be less than the amount awarded by the Collector. The attitude 
of the appellants in this case has been to endeavour by making representations to 
the authorities concerned to retain the property than allowing it to’ be acquired 
and their anxiety to so retain it is supported by the fact thatthe appellants purchased 
this property for a specific purpose of installing’a factory for which they had already 
obtained the licence and. permits, and.there is no reason to disbelieve the first appel- 
lant when he stated that he had also acquired the necessary materials and machinery; 
and in view of that anxiety to retain the propery and the hope of their succeeding 
in their attempts, they have not specified the amount of the claim as required under 
the notice issued in pursuance of section 9 of the Act. The first appellant therefore 
stated that he was not then making a claim, making it clear, that he was not giving 
up mentioning the exact dmount which he would be entitled to, but only post- 
poning it-in the hope of the Government reconsidering the question regarding 
acquisition.’ Excepting receiving the statement, it does not appear that the Acqui- 
sition Officer informed the appellants, who it may be stated had not the assistance 
of any counsel but appeared in person before the Acquisition Officer—that failure 
to state the amount of the claim would, under the provisions of the Land Acquisition 
Act, disentitle them from having the amount of the award raised in any subsequent 
reference before the Court. The appellants are merchants.certainly not aware 
of the provisions ofthe Act and the implications of the failure on their part to strictly 
comply with the notice under section 9, and, in such circumstances, it has ‘to’ be 
considered whether the penal provisions of section 25 (2) should be strictly applied. 


- _ In Venkatarama Ayyar v. Collector of Tanjore*®, a Bench of this Court consisting 
of Beasley, C.J. and’ Curgenven, J. held that a notice fixing a shorter term is in 
contravention of the statute and consequently defective and the stringent provisions 
of section 25 (2) of the Act cannot be applied to the omission of the occupier to 
make his claim after such a defective notice. Curgenven, J. in the course of his 
judgment observed that, apart from the insufficiency of the notice, there was another 
sufficient reason for not making the claim and stated as follows :' 


‘t When he, (claimant), appeared, the Labour officer took an oral statement from him, which, 
had it comprised the necessary particulars, would have amounted to making a claim. It may be 
taken, I presume, that the Labour Officer knew what those particulars should be, and in particular 
that they should have included the applicant’s own valuation of his property. The Officer must be 
taken to have known also the penalty to which the applicant subjected himself by not furnishing this 
information. Did he explain to the applicant that it was necessary that he should put a price on his 
land and the consequences to him of the failure to do so? If not, may it not be’said that he allowed 
the applicant to go away in the belief that he had complied with the requirements of the Act, and that 
the adoption of such a course provided the applicant with sufficient reason for not having complied 
with them? On this ground too, I think the applicant should not be precluded by the terms of 
section 25 (2) from questioning ‘the Labour Officer’s valuation.” i ` 


We may ask the Acquisition Officer, as Curgenven, J. pointed.out in the decision 
above cited, as to whether he explained to the appellants that it was necessary 
under the provisions of the Statute that they should put a price on the Jand'and the 
consequences to him of the failure to do’so? This becomes ‘necessary. espécially 
when parties, whose lands are acquired against their will have to face’ an enquiry, 
where the Acquisition Officer proceeds to value the land, the parties having ‘a wrong 
but bona fide impression that by making a cldim they would lose the chanée of having 
the acquisition proceedings withdrawn in pursuance of their appeals to the higher 
authorities. It is therefore desirable and sometimes even necessary, though it is 
é = — = x 7 — E 
- 3 ' * 
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‘not so réquired’ under the Act, that Acquisition Officers should in a proceeding 
as to valuation make. it clear to the owners of lands that any failure to state the 
amount of the claim would be a bar to their having a chance of the award being 
‘revised in their favour by the Court. In this case, there is no doubt that the appel- 
Jants.were not informed of the implications of a failure to state the amount of the 
claim. at the enquiry before the Acquisition Officer on goth November, 1948. It 
cannot therefore be a refusal to make such a claim or an omission without sufficient 
reason’? The appellants stated why they were not making a statement as to the 
‘claim at that juncture and it could not be taken as a refusal. But would it not be a 
sufficient reason for the omission to make such a claim? Section 25 being a penal 
provision must be applied only in cases where there is clear and convincing proof 
of a deliberate refusal or an omission without justifiable reason, or a failure to make 
such a claim after having been made aware of the consequences of such a refusal 
or omission. - . 


In Ranchhodlalji v. Acquisition- Officer, Ahmedabad}, where a notice under section 9 
‘of the Act was sent by registered post and served on the agent, who happened to 
be a constituted attorney of the claimant, and where the agent was dismissed on 
‘account of mismanagement, it was held that it was probable that the claimant 
was not aware of the receipt of the notice and it was “sufficient reason ” for omitting 
to make a claim. Though the facts of this case are not similar to that case, we may 
usefully adopt the tests that were applied by the learned Judges in that case. What 
‘was found necessary by the learned Judges in that case was the presence of good 
faith and the absence of negligence, and we entirely agree’ with them that these 
are the two ingredients in “sufficient reason ”. We have no hesitation in holding 
that the appellants acted in good faith throughout and were in no‘sense negligent, 
the good faith consisting in their bona fide belief, that, no award would be passed 
before the representation to the Government was finally disposed of and that they 
could thereafter specify.the exact amount. There is no negligence in as much as 
they appeared before the Acquisition Officer and objected to the acquisition: and 
even earlier appeared before the Revenue Inspector and stated their objections. 
‘There is neither negligence nor want of good faith. We are satisfied that their 
omission to state the claim was for a sufficient reason and the view of the learned 
Subordinate Judge cannot be upheld. They will therefore be entitled to the benefit 
of an enhanced value that may be fixed by the Court. 


On behalf of the Government Pleader, it is urged that the valuation put up 
by the learned Subordinate Judge is excessive and is not in accordance with the 
principles which should guide in valuing these lands. The property is described 
by the Acquisition Officer as follows : . 


“ There is a pit measuring (go’ x 80’) 7 cents in the northern portion. It is about 4° deep. The 
soil of this portion is kalar. There is a shallow kuttai in the south-western corner of the field and also 
a big round well. The well is very old and requires repairs. Itis notin use now. Out of the entire 
extent of 8-40 acres, only an extent of 2-00 acres is arable. The remaining extent is covered by the pit 
kuttai, and mamool waste which is of pebbles and kalar soil. In fasli 1356 well paddy was raised on 
an extent of 2-00 acres. In fasli 1357 paddy was raised on the above extent with the aid of the water 
from the kuttat.” : . , P . 

From this description it will be seen that out of 8-40 acres only a portion is 
cultivable and paddy was raised in the land. Before the learned Subordnate 
Judge the only two documents of sales of lands in the vicnity filed were Exhibits 
A-r and A-2. They were sales of February, 1947, and in those documents the 
prices ranged from Rs. 8571 to Rs. 13,559 per acre, averaging to about Rs. 10,000 
per acre. The Government did not adduce evidence of any sales in the vicinity 
but contended itself with filing a field map of the village. Though in the sale 
deeds the average price per acre was Rs. 10,000, the learned Subordinate Judge, 
taking into consideration certain factors, fixed the price at Rs. 4,250 per acre. i 


The contention on behalf of the Government is that the lands must have been. 
valued as agricultural lands and this principle should have been adopted by the 
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Acquisition Officer and the potential value of these lands as building sites or for 
industrial purposes should not have been taken into account. For this contention, 
they relied on a judgment of Rajamannar, C.J. and Panchapakesa Avyyar, J., 
in Lakshminarasimka Devaru v. Revenue Divisional Officer, Mangalore+, where one of the 
questions that was considered was about the adequacy of the compensation and 
there the lands comprised about 25 acres and 10 cents of wet, dry and garden lands 
in the village of Jeppinamogru adjoining Mangalore town and the acquisition was 
for the agricultural department to open a paddy breeding station. The question 
that arose was as to whether the capitalised value at 20 years’ purchase or 33-1/3 
year’s purchase should be arrived at and it was held that for the valuation of lands 
no question of a multiple of over’20 has ever been adopted for capitalisation, and 
with reference to a contention on behalf of the claimant that at least for the dry 
land, which had been valued as potential building sites, the valuation may be made 
at more than 20 years’ purchase, the learned Judges observed : ; 
“ But these lands were ordinary dry lands at the time of the acquisition though they had 
potential value as available for building purposes. We do not think that a different rule should be 
applied to these lands.” - 
Relying on these observations it is contended that the potential value of the 
lands for building purposes should not be taken into account. But we consider 
that it has been established in a number of decisions of our High Court and by the 
Privy Council that in arriving at the market value, the potential value for building 
and other purposes may also be taken into account. WVenkatasubba Rao, J. in 
Thareesamma v. The Deputy Collector of Cochin®, following the observation of Cock~- 
burn, C.J. in The Queen v. Brown?, viz., that ee 
“Ajury . e e . . may take into account not only the present purpose to which the land 
is applied, but also any other more beneficial purpose to which in the course of events at no remote 
period it may be applied . . . o. - .” 


held that : ; 

“Where land is acquired under the Land Acquisition Act, its owner is entitled to the value obtain- 
able in open market for the land if put to its most lucrative use. In assessing the compensation the 
Court may take into consideration not only the present purpose to which the land is applied, but also 
any other more beneficial purpose to which in the course of events, it might, within a reasonable 
period, be applied. The special adaptability of land for building purposes is an element to be taken 
into consideration in fixing the compensation.” 


In Gajapathiraju v. Revenue Divisional Officer, Lord Romer considered as to what 
is the market value of the land under section 23 of the Act and laid down the prin- 
ciples for determining compensation under the Land Acquisition Act. The prin- 
ciples of English decisions have been held’ to be applicable to proceedings under 
the Indian Act. It was observed that the compensation must be determined 
therefore by reference to the price which a willing vendor might reasonably expect 
to obtain from a willing purchaser and not the price that would be paid by.a “ Driven 
purchaser ” to an unwilling vendor. Lord Romer observed : f ; 


“ It is perhaps desirable in this connection to say something about this expression ‘ the market 
value.’ There is not in general any market for land in the sense in which one speaks of a market for 
shares ora market for sugar or any like commodity. The value of any such article at any 
particular time can readily be ascertained by the prices being obtained for similar articles in 
the market. In the case of land, its.value in general can also be measured by a ‘consideration 
of the prices that have been obtained in the past for land of similar quality and in similar 
positions and this is what must be meant in general by ‘the market value’ in section 23. 
But sometimes it happens that the land to be valued possesses some unusual, and it may be, 
unique features as regards its position or its potentialities. In such a case the arbitrator in. 
determining its value will have no market value to guide him, and he will have to ascertain as best 
he may from the materials before him what a willing vendor might reasonably expect to obtain from 
a willing purchaser, for the land in that particular position and with those particular potentialities. 
For it has been established by numerous authorities that the land is not to be valued merely by 
reference to the use to which it is being put at the time at which its value has to be determined [that 
time under the Indian Act being the date of the notification under section 4 (1)], but also by reference 
to the uses to which it is reasonably capable of being put in the future. No authority indeed is required - 
for this proposition. It is a self-evident one. No one can suppose in the case of land which is certain, 
and even likely, to be used in the immediate or reasonably near future for building purposes but which 
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at the valuation date is waste land or is being used for agricultural purposes, that the owner, however 
willing a vendor, will be content to sell the land for its value as waste or agricultural land as the case 
may be. Itis plain that in ascertaining its value the possibility of its being used for building purposes 
would have to be taken into account.” 

The property in appeal has a road front in the Kangayanellore road and itis . 
separated only by one plot of land from the main Katpadi cement road which 
connects it with the Kangayanellore road and the land which separates belongs to 
the Muhicipality and there are bungalows, oil-mills, decorticators and rice mill of 
P.W. 2 on the other side of the road, and by the side of these buildings there are 
also shops. This will be sufficient, apart from the fact that it is adjacent to a Muni- 
cipality and has a road front, to hold that the land is capable of being used as building 
site and it is also an industrial area. ‘To ignore these facts would be to ignore the 
real value of the property. It may be that on the relevant date, that is the date 
of the notification, which is 5th October, 1948, the land as such was not used as 
a building site and no buildings were there and in fact a portion of the land was 
only used for cultivable purposes. On that ground, it could not be valued only 
as an agricultural and waste land. The locality in which the land is situated, its 
adaptability for being used for purposes other than for agriculture, the locality 
being in proximity to a prosperous town, and the reasonable probability, and, in 
this case, the reasonable certainty, of its being utilised for building a factory should 
not be left out of account, if the correct value has to be arrived at for this land. 
It will be unsafe and unjust to value these lands purely as agricultural lands ignoring 
the peculiar advantages, which they possess, added to the fact that already in and 
around the vicinity buildings and some factories have grown up. These must be 
considered to be what is generally described as the potential value of the land. 
The potential value could not be based on any speculation or conjecture as to the 
likelihood of the use to which the land may be put to at a distant future, but when 

' there is a reasonable possibility of the land being used for purposes other than agri- 
culture, those purposes could not be ignored in assessing its value. The potential 
value could not therefore be ignored. In view of the decisions referred to and 
our own view as to how lands have to be assessed in order to arrive at the market 
value, we are unable to agree with the learned Counsel for the Government that 
dry lands, though they have a potential value as building sites, should be valued 
on the basis of capitalisation of the income of these lands. We may observe that 
in Lakshminarasimha Devara v. Revenue Divisional Officer, Mangalore’, the question 
that really arose for determination was whether 20 years’ purchase or 33-1/3 years’ 
purchase should be adopted in arriving at the capatilised valuation and the decisions 
now referred to have not been placed for consideration of the learned Judges in 
that decision. 

-A further argument was.also advanced that the lower Court should not have 
placed reliance on Exhibits A-1 and A-2, which were dated 7th February, 1947 
and came into existence just sometime before the Government Order No. 603, 
Revenue, sanctioning the Katpadi Housing Scheme which was published on 17th 
February, 1947, the suggestion being that coming to know of the Housing Scheme, 
the prices in the said sales might have been inflated. It is not however suggested 
that these two sale deeds are not genuine transactions. The relevant date being 
only October, 1948; which is the date of the notification, the market value under 
section 23 (2) has to be fixed as on that date and sales prior to that date would be 
relevant for consideration in arriving at the correct value. We consider that the 
lower Court has rightly relied upon the sale deeds as representing the value of the 
Jands in the locality. . ; 

But the question still remains for consideration whether the value of Rs. 4,250 
per acre fixed by the learned Subordinate Judge is not excessive. While accepting 
the sale deeds as indication of the prices prevailing in the locality, which is one of 
the accepted basis for valuation, the learned Subordinate Judge differentiates 
them from the suit properties and arrives at a reduced valuation. While the 
properties covered by Exhibits A-1 and A-2 have a frontage in the Katpadi cement 
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toad, the lands'in question have no ‘such frontage, ‘but have a frontage in the 
Kangayanellore road, Secondly, while the vendors in Exhibits A-1 and A-2 had, 
already made the lands suitable as building sites incurring the necessary expenses,, 
. the lands of the appellants haye only a potentiality as building sites, but have not 
been. reclaimed or made fit. as building sites. Thirdly, these lands being situated. 
a little interior not all of them would abut the Kangayanellore road. The learned, 
Subordinate Judge has therefore taken about 50 per cent. of the value mentioned 
in Exhibits A-1 and A-2 as thé value of the lands in question.. We are of opinion. 
that the learned Judge has, apart from the factors which he has stated, which cer-, 
tainly go to a great extent in treating these lands differently from the lands covered, 
by Exhibits A-1 and A-2 failed to give due consideration for certain other factors. 
pertaining to these lands. Though the extent is 8 acres and 40 cents, there is a 
pit (go’x 80’) of the extent. of about 7 cents and the pit is 4 feet deep, and there, 
is also a shallow kuttat or pond on the south-western corner of the field. The, 
two portions of land require to be filled up and raised, which would involve some, 
cost, when alone the entire extent could be reasonably fit for factory or building, 
sites.. If these circumstances are also taken into consideration along with the factors. 
relied on by the learned Subordinate Judge, the market value has still further to’ 
be reduced. Taking all the circumstances into consideration, the locality, the 
nature of the land, the use to which it is at present put to and the potential value 
of the land as building sites, we consider that a valuation of Rs. 2,000 (rupees two. 
thousand) per acre would be reasonable. We, therefore, fix the market value of the. 
land at Rs. 2,000 (rupees two thousand) per acre and the appellants would be, 
entitled to be paid at the rate. The appellants will also be entitled to the 15 per, 
cent solatium under section 23 and interest at 6 per cent per annum from 1eth' 


February, 1949. ; 
Subject to this modification as to the value, he anpean is allowed with pro- 
portionate costs here and the Court below. 


KS. ee Appeal allowed. 
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The Judgment of the Court was delivered by. —' 


Venkatarama Aiyar, J—The point for decision in this appeal is whether an 
institution known as the Apparswami Pagoda situated in Mylapore is a temple as 
défined in section g (12) of thé Madras Hindu Religious Endowments Act. The 
appellant is the hereditary trustee of the institution. - His contention is that it is 
only a Samadhi or tomb of one Apparswami and not a temple. The Hindu’ 
Religious Endowments Board held an inquiry under section 84 (1) and passed 
ah order on ist April, 1947, that it is a temple as defined in the Act. The 
appellant applied in O. P. No. 200 of 1947 on the Original Side of this Court 
to set aside that order. The matter was heard by Krishnaswamy Nayudu, J., 
and after an elaborate inquiry, he agreed with the Board that the institution 
was a temple as defined in the Act and dismissed the petition. This appeal is- 
presented against this judgment. 


The case for the appellant is that there was a person called Apparswami, 
belonging to: the Vanibar Community, that he was buried in this place, that one 
Chidambaraswami built about 1852 a tomb for him, that Guru Pooja is being 
regularly performed for him and‘that it is a Samadhi and not a temple. 


It.is common ground that it was Chidambaraswami who founded this insti~ 
tution. There is abundant evidence that this institution was regarded by him and 
by the succeeding trustees and by the public as a temple.. Ex. P. 7, is a grant made» 
by the Government in favour of Chidambaraswami on 7th August, 1860. Therein,. 
Chidambaraswami is described as the founder of the Apparswami Pagoda and not. 
of the Apparswami Samadhi. -Ex. P.-1 is the will executed by Chidambaraswami 
on 4th May, 1871. He therein describes himself as the sole owner and dharma- 
karta of the Apparswami Pagoda and as residing in an out-house attached to the 
said Pagoda. He appointed two executors and vested in them all furniture belong- 
ing to the said Pagoda and properties in trust for. the said Pagoda. They were: 
directed to perform and celebrate all charities connected with the said Apparswami 
Pagoda including periodical poojas, utsavams and other celebrations according- 
to Vedanta Sastra or Mamool. It may be noted that the Samadhi is not even 
referred to in this will. Two persons, Ratnavelu Mudaliar and Annamalai Mudaliar 
were appointed executors under the will. Probate of this will was obtained and 
Ratnavelu Mudaliar entered on his duties as trustee under this will, Annamalai. 
Mudaliar having predeceased him, he continued as the sole trustee, and he was 
succeeded by his son’ Doraivelu Mudaliar. The present appellant is the younger. 
brother of Doraivelu Mudaliar ane has succeeded to the trusteeship after the lifetime.. 
of. his brother. i ip Boxe 


“In 1921, two persons, Krishnaswami ‘Mudaliar ‘and Narayanaswami Chetti. 
styling themselves as ‘worshippers ofthe Apparswami Koil filed a suit under section 92, 
Civil Procedure Code, S. C. No, 480 of 1921, for. removing Doraivelu Mudaliar 
from trusteeship on the ground that he had committed various breaches of trust. 
The suit was contended by the defendant. He did not claim that the institution . 
was not a public temple which would have been a complete answer to the suit, if 
that were the fact. On the otherhand, he admitted that the temple was constructed 
about the year 1855 to consecrate the memory of one Apparswami, a Saivite Saint, 
and that he had been acting as trustee under the will of Chidambaraswami and 
that he had not committed any breach of trust. . The suit was heard by Kumara- 
swami Sastri, J. He held that Chidambaraswami, had constructed the building . 
out of funds raised by ‘him and that the defendant was not guilty of any breach of 
trust. One charge made against the defendant was that he had denied access 
to the temple to members of the public and thé learend Judge held, that there was 
no truth in this charge that the temple was being kept open at all reasonable hous 
.f6r worship by the public and that the pooja was being regularly performed. 
Another charge levelled against the defendant was that he had failed to maintain ` 
regular and proper-accounts. The defendant in fact produced accounts and the 
learned Judge held that there was no substance in the objection. A perusal of the 
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record in C. S. No. 480 of 1921 clearly shows that both the trustees and the public 
proceeded on the footing that it was a temple which the public had a right to use 
as a place of religious worship. 


In 1946, the Hindu Religious Endowments Board called for reports on the 
structure and the constitution of the building. Exs. R. 2 and R. 3, are the reports 
submitted by the officers. These reports show that the building has got all the 
normal features of a temple, thatit has got Prakaram, Dhwajastambam, Bali Peetam 
and Nandikeswara, and there are shrines for Bhairavar, Kast Visalakshi, Chandi- 
keswarar, and other deities. There is a 16 pillared mantapam, and there are 
Gopurams all over the shrine. It also appears from the evidence now adduced 
that festivals are being regularly performed, the deity is taken in procession, and 
archanas are performed by the worshippers. On these materials the only con- 
clusion possible is that the institution has for a long period come to be regarded as a 
place of religious worship, which the public are entitled to use as a matter of right, 
and this being so the institution will be a temple as defined in section g (12) of the 
Madras Hindu Religious Endowments Act. 


Mr. K. Rajah Ayyar for the appellant argues that at the inception there was 
only a Samadhi constructed by Chidambaraswamiar, that a lingam was installed 
only as an adjunct to it, that the installation of other deities like Lord Subramanya 
and performance of utsavams for them were recent introductions and that they 
could not convert what was originally a tomb into a temple. It was also strongly 
contended that Guru Pooja which is the worship of a human being would be out 
of place ina temple dedicated to the worship of Gods and. that as the evidence 
establishes that Guru Pooja was being regularly performed, it must be held that 
the institution has retained its original character as a Samadhi and that worship 
of deities like Lord Subramanya must be taken to be an adjunct to the worship 
at the Samadhi. He relied on the decision of this Court in Veluswamt Goundan v. 
Dandapani+. There one Ramaswami Goundan had executed a deed marked as 
Ex. P. 3 conveying certain properties for carrying on worship at a tomb to be 
erected over his father, Marappa Gounder. The document provided that a temple 
should be built over it and neivedyam offered to it. The question was whether this 
deed was valid. The contention in support of the deed was that there was a dis- 
tinct dedication for a temple, and to that extent the deed was valid. Overruling 
this contention, Patanjali Sastri, J., as he then was, observed as follows : 


“ In the first place, there is no reference in the deed to any Sivalingam installed in the so-called 
temple, and although the photographs, Ex. D. 2, series, show the existence of Sivalingam there, it 
appears from the evidence of the appellant that the lingam was brought from Kasi and installed there 
sometime in 1937, when the earliest photo Ex. D. 2 was taken. The daily worship and offering of 
Neivedyam said to have been conducted by Ramaswami Goundar before the execution of the deed 
in September, 1936, could, therefore, be taken to have related only to the samadhi of his father. It is 
indeed admitted by the witnesses called for the appellant that the pooja is done to the samadhi. As, 
however, we are of the opinion, for the reasons already indicated, that the “‘ temple ” was not intended 
to be an independent object of bounty but is only an adjunct of the samadhi, the whole dedication 
fails.’ 


Thus, the basis of the decision was that there was only one gift, and that was to the 
Samadhi, and everything else was subsidiary to it. But what are the facts here ? 
‘There is no evidence here about the scope and nature of the foundation of the 
samadhi. On the other hand, it is clear from Ex. P-1 the will, that the temple 
was regarded as the main institution. The evidence also clearly establishes that 
the worship of the deity was considered as the main object of this institution and 
that the performance of Guru Pooja was a subsidiary matter. On the facts, therefore 
the decision in Veluswami Goundan v. Dandapani1, is inapplicable. Moreover, the 
point for decision in that case was whether a bequest for the purpose of maintaining 
pooja at a Samadhi was valid, and the decision was that it was a gift for superstitious 
purposes and that it was in consequence void. In this case, no question arises 
as to the validity of a disposition in favour of the institution. The only point for 
nti enter ann 3 
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decision here is whether an institution which is a temple as defined in section g (12) 
of the Act can be held to fall outside it, if it is shown that it had its origin in a samadhi 
and that it continues to retain traces of its origin. In Ramaswami v. The Board of 
Commissioners, Hindu Religious Endowments, Madras}, Viswanatha Sastri, J., observed 
at page 838, that what were originally memorials for heroes or martyrs had subse- 
quently developed into temples and that they had been recognised as temples 
and at the least that is the position here. Even if the institution in question had 
its origin in a tomb, it is undeniable that for nearly a century it has come to be 
recognised as a temple. The fact that Guru pooja is being performed and that it 
is not in consonance with orthodox notions of religious practice is again not a 
ground for holding that the institution is not a temple if it falls within the defini- 
tion of a temple under the Act. In this connection, the following observations 
of Varadachariar, J., in Board of Commissioners for the Hindu Religious Endowments 
v. Pidugu Narasimham® may be quoted : 

“ That what the evidence in this case describes as taking place in connection with the institution 

is public worship can admit of no doubt. We think it is also religious. The test is not whether it 
conforms to any particular school of Agama Sastras; we think that the question must be decided 
with reference to the view of the class of people who take part in the worship. If they believe in its 
religious efficacy, in the sense that by such worship, they are making themselves the object of the 
bounty of some superhuman power, it must be regarded as religious worship.” 
As already mentioned, the facts established are that the trustees and the public 
have for a long period regarded this institution as a place of religious worship which 
the public is entitled to use as a matter of right. That brings it within the definition 
of a temple in section 9 (12) of the Madras Hindu Religious Endowments Act. 


We accordingly agree with the judgment of Krishnaswami Nayudu, J., and 
dismiss the appeal with costs. . 


K.C. a ` Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMA AYYAR. 


A. S. Subbaraj .. Petitioner*® 


v. 
M. Muthiah and others .. Respondents. 


Representation of the People Act (XLIII of 1951), sections 83,85, 86, 90 (4) and g2— Verification defective 
in an election petition—Amendment of petition granted by Tribunal— Jurisdiction of Tribunal to grant—Writ of 
Prohibition whether lies against order granting amendment of petition. 


Where an Election Tribunal appointed by the Election Commission under section 86 of the 
Representation of the People Act allowed an amendment of a petition for proper verification 
under section 83 of the Representation of the People Act, 1951, and held that section go (4) of the 
Act gave it a discretion in the matter of dismissing the Election Petition for non-compliance of 
section 83 and that it had power to permit amendments to the petition, on an application for a writ 
of Prohibition to the High Court against the order of the Election Tribunal. 


Held, (1) that the contention that the Election Commission in New Delhi was under a duty to 
dismiss the petition under section 85 of the Act and had no power to transfer it for trial to the Tribunal 
under section 86 was not correct. 


(2) The word ‘ shall’ in section 85 was not conclusive and that the intention of the Legislature 
must be gathered on the reading of the enactment as a whole. Reading it along with sections 83 and 
go (4), the defective verification of the petition could not be fatal to the life of the petition. The 
discretion given to the Tribunal under section go (4) goes further in support of the view that section 35 
should not be construed as mandatory. The cumulative effect of the provisions of sections 83, 85 and 
go (4) is that it is not mandatory on the part of the Election Commission to dismiss the petition and 
the words “ shall dismiss ’’ should be construed as meaning ‘ shall have the power to dismiss’. (Cf. 

. Order 6, rule 15, Civil Procedure Code). Case-law reviewed. 


(3) The Election Commission has inherent powers to allow amendments in a petition and the 
failure of the Commission to have the verification formally made is a mere irregularity and does 
not affect either its power to appoint an Election Tribunal or the jurisdiction of the Tribunal to 
hear it. (Cf. Cases under section 151, Civil Procedure Code). 





\ 
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: (4) Once the Election Tribunal is seized of the matter its powers are not controlled by the limi- 

tations of the powers of the Commission under the Act. The Election Tribunal is in no sense a body 
subordinate to the Election Commission. It is no doubt nominated by the Commission under 
section 86 but it does not derive its powers from the Election Commission. Both are two inde- 
pendent bodies operating in the same field but at different stages and with different powers, 


(5) The enumeration of powers in section 92 is illustrative and not exhaustive and therefore, 
the Tribunal had all the powers a Court had to order amendment under Order 6, rule 17, Civil 
Procedure Code. ° 

Petition under Articles 226 and 227 of the Constitution of India, praying that 
in the circumstances stated in the affidavit filed therewith the High Court will be 
pleased to quash the reference made by the Election Commission to the Election 
Tribunal, Tirunelveli at Madurai and to issue a writ of Prohibition directing the 
Election Tribunal to forbear from proceeding with the trial of Election Petition 
No. 71 of 1952, on its file and to call for the records in the same and to quash the 
proceedings so far taken therein. — 


K. V. Venkatasubramania Iyer, A. V. Narayanaswami Iyer and R. Venkatachallam 
for Petitioner. So 

B. V. Subramaniam, V. V. Krishnamurthy, K. Krishnamurthy, R. Chockalingam and 
M. S. Appa Rao for Respondents. 
` N. S. Srinivasan for the Government Pleader for the State. 


The Court made the following 


Orper.—This is an application for the issue of a writ of Prohibition directing . 
the Election Tribunal, Tirunelveli, not to proceed with the hearing of Election Peti- 
tion No. 71 of 1952. At an election held on 16th January, 1952, the petitioner 
A, S. Subbaraj was returned to the Legislative Assembly, Madras, from the Uttama- 
palayam Constituency. The first respondent Muthiah, who was one of the three 
unsuccessful candidates for the ‘seat, filed on 27th March, 1952, a petition under 
section 81 of the Representation of the People Act, hereinafter referred to as the Act, 
for setting aside the election. The Election Commission to which it was presented. 
appointed under section 86 of the Act an Election Tribunal for the hearing 
of this petition. Notice of the same was served on the petitioner on 28th September, 
1952. On 22nd October, 1952, when the petition came up for hearing before the 
Election Tribunal the petitioner raised a preliminary objection to its maintain- 
ability on the ground that it was not duly verified as required by section 83 of the 
Representation of the People Act, 1950, and was, therefore liable to be rejected 
in limini under section 85 of the Act. Section 83 (1) of the Act runs as follows : 


“An election petition shall contain a concise statement of the material facts on which the petitioner 
relies and shall be signed by the petitioner and verified in the manner laid down in the Code of 
Civil Procedure, 1908 (Act V of 1908), for the verification of pleadings.” 


The provision of the Civil Procedure Code relating to verification is Order 6, and 
rule 15, which is as follows : 


Order 6, rule 15 (1) : Save as otherwise provided by any law for the time being in force, every 
pleading shall be verified at the foot by the party or by one of the parties pleading or by some other 
person proved to the satisfaction of the Court to be acquainted with the facts of the case. 


(2) The person verifying shall specify, by reference to the numbered paragraphs of the pleading, 
what he verifies of his own knowledge and what he verifies upon information received’ and believed 
to be true. ` 

(3) The verification shall be signed by the person making it and shall state the date on 
which it was signed.” : : 


In the present case the petition was verified. But the verification stated generally 
that the facts mentioned therein were true to the knowledge and information of 
the petitioner. It did not specify what he verified of his own knowledge and what 
upon information received and believed to be true. Nor did the verification state 
when and where it was signed. It did not, therefore, comply with the prescriptions 
laid down in Order 6, rule 15, of the Civil Procedure Code. Section 85 of the Act 


provides that : 
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€t if the provisions of section 81, section 83, or section 117 are not complied with, the Eleection 
Commission shall dismiss the petition A 


Basing himself on the language of sections 83 and 85 of the Act the petitioner herein 
urged before the Election Tribunal that the Election Petition was liable to be 
dismissed in limine for failure to comply with the requirements of Order 6, rule 15 
and that there was no jurisdiction in the Tribunal to hear the petition. To meet 
this objection, the respondent Muthiah filed on 3rd November, 1952, an appli- 
cation for permission to amend the verification so as to bring it in conformity 
with the prescriptions laid down in Order 6, rule 15. That was C.M.P. No. 1 of 
1952. It was opposed by the petitioner herein on the ground that the Tribunal 
had no power to direct amendment of the petition and that under’ section go (4) 
of the Act it had no option but to dismiss it. Both these contentions were over- 
ruled by the Election Tribunal which held that section go (4) gave it a discretion 
in the matter of dismissing the Election Petition for non-compliance with section 
83 and that it had also the power to permit amendment of the petition. It is against 
this order that the present application for the issue of a writ of Prohibition has 
been filed. 


In this Court the argument for the petitioner proceeded on somewhat different 
lines. The contention that was mainly pressed by Mr. K. V. Venkatasubramania 
Aiyar was that section 85 cast a duty on the Election Commission to dismiss the 
petition on the ground that it was not in accordance with section 83, that its order 
under section 86 appointing an Election Tribunal for trial of the petition was in 
violation of the statutory duty cast on it under section 85, that in consequence 
it had no legal operation and conferred no jurisdiction on the Election Tribunal 
to try the petition and that this Court should accordingly issue a writ of Prohi- 
bition directing the Election Tribunal not to proceed with the trial. It will be seen 
that this in its substance is directed not against the order in C. M. P. No. 1 of 1952, 
but against the action of the Election Commission in not having passed an order 
of dismissal under section 85 and in having appointed an Election Tribunal and 
transferred the petition to it for trial. The question is whether that can be permitted 
to be done in these proceedings. This is not an application for the issue of a mandamus 
` to the Election Commission to dismiss the Election Petition, nor for the issue 
of a writ of certiorari or other appropriate writ for quashing the order under section 86 
directing the trial of the petition by the Tribunal ; and even if any such writ had 
been applied for, this Court would have had no jurisdiction to issue it against the 
Election Commission which is at Delhi. On behalf of the petitioner it is argued 
that though np relief is sought against the Election Commission in this petition, 
nevertheless if as he contends the Election Tribunal is not properly seized of the 
cause and has no jurisdiction to hear it, he is entitled to a writ of Prohibition as a 
matter of right, ex debito justitii and he quoted the decisions in Martin v. Mackonochie1, 
Mackonochie v. Penzénce®, Worthington v. Jaffries*, Farquharson v. Morgant, and Rex v. 
North ex parte Okey®, in support of this contention. It is unnecessary to discuss 
these decisions in detail because the position is well-settled and is thus summed up 
in Halsbury’s Laws of England, volume 9, page 919, para. 1396. 

“ With certain exceptions, the issue of the writ of Prohibition, though not of course, is of right 
and not discretionary and the superior Court cannot refuse to enforce public order in the adminis- 


tration of the law by the denial of a grant of the writ; ‘Smallness of the matter in dispute and 
delay on the part of the applicant are not themselves grounds for refusal ’.” 


The decision in In re London Scottish Building Society®, was particularly relied on as 
apposite to this case. There, in the course of winding up of a building society a 
shareholder who had withdrawn his membership applied for the refund of his 
share money. The Judge referred the claim to the determination of an arbitrator 
in spite of the opposition of all the parties concerned. One of the questions raised 
in the case was whether a writ of Prohibition could be issued in respect of this matter. 





r.. (1878) L.R. QBD. 730. 4 (1894) L.R. 1 Q.B. 552. 
2. (abn L L.R. 6 A.C. 424. d 5. heey L.R. 1 K.B. 491. 
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In holding that there was an excess of jurisdiction and the writ should accordingly 
issue, Charles, J., observed : 

“ It is extremely difficult to distinguish sometimes between what is excess of jurisdiction and 

what (is) mere irregularity of procedure. Clearly prohibition will not lie for mere irregularity of 
procedure ; that is the whole purport of Lord Justice Thesiger’s judgment on that point. But where 
a tribunal contrary to law is constituted by a Judge—where he confers on another without statutory 
authority the right to deal with a subject-matter, though in his (the Judge’s) jurisdiction, I am of 
opinion that that is acting in excess of and absolutely without jurisdiction, and is therefore a ground 
for prohibition.” 
The argument of Mr. K.V. Venkatasubramania Aiyar for the petitioner is that 
in the same manner if the Election Commission was under a duty to dismiss the 
petition under section 85 of the Act, the constitution of a Tribunal and the transfer 
of the petition for trial to it under section 86 would be in excess of its jurisdiction 
and that a writ of Prohibition should issue against the hearing of the petition by 
the Election Tribunal. 

This contention should, in my opinion, fail firstly because on its true cons- 
truction section 85 does not make it imperative on the part of the Election Com- 
mission to dismiss the Election Petition for defective verification and secondly 
whatever might be the powers of the Election Commission -under section 85, when 
once the matter came before the Tribunal it is thereafter governed by section go (4) 
and under this section the Tribunal has a discretion in the matter of dismissing 
the petition for non-compliance with the requirements of section 83. On the 
first question the petitioner strongly relies on the language of section 85 that the 
a ; DITE oe 5 2 RI : 

Election Commission shall dismiss the petition.” These words are in form 
undoubtedly mandatory. But, it is well settled that though the words in a statute 
should be construed in their ordinary natural sense, nevertheless a reading of the 
enactment as a whole might indicate that that sense was not what was intended 
by the Legislature. Halsbury states the position thus : 

“ Upon the principle that the ordinary sense of enacting words is primarily to be adhered to, 
provisions which appear on the face of them to be imperative cannot without strong reason be held 
to be directory ....... conferring jurisdiction on a judicial body, pravisions as to time in regard 
to procedure, and generally in public statutes, enacting words where the thing to be done is for the 
public benefit or in advancement of public justice, must be taken to have a compulsory force. On 
the other hand, statutes conferring private rights, or prescribing that certain things are to be doné 


within a certain time, time not being of the essence, or in a certain manner, or by those whose action 
the person invoking the aid of the statutes is unable to control, are usually directory only.” (Vol. 31, 


Pp. 529-530, para. 692.) 
Thus in Jones v. Robson}, section 6 of the Coal Mines Regulation Act, 1896, provided 
that a Secretary of State may by order prohibit the use of explosives and notice 
thereof shall be given in such manner as he may direct. The order was passed 
but no notice was given. It was held that the provision as to notice was only 
directory and did not affect the validity of the order. In The King v. Lincolnshire 
Appeal Tribunal, Stubbins ex parte*, it was held that the requirements of the statute 
as to the form of the notice of appeal were not mandatory, even though the statute 
provided that such notice shall be served on the opposite side. In Chinnappa Reddy 
v. Thomasu Reddy®, where the question was whether the word ‘shall’ in section 43 
of the Provincial Insolvency Act was mandatory or directory, Kumaraswami 
Sastri, J., observed as follows : 

“The word ‘ shall’ in its ordinary signification is mandatory though there may be conside- 


rations which influence the Court in holding that the intention of the legislature was to give a dis- 
cretion.” ` 


In Madan Gopal v. Bhagwan Dast, the word ‘shall’ in section 646 (b) of the Civil 
Procedure Code was construed as directory and not as mandatory. In Pandurang 
v. Ramachandra Rao*, a provision that a notice of 14 days shall be given for a meeting 
was held to’ be directory rather than mandatory. It must, therefore, be taken 
that the use of the word ‘shall’ is not conclusive and that the intention of the 
{ 





1. (1901) LR. 1 Q.B. 673. 4. (1888) I.L.R. 11 All. 304. 
2. (1917) LR. 1 K.B. 1, 5. (1930) I.L.R. 54 Bom. goz: A.I.R. 
3. (1927) 54 M.L.J. 344: LL.R. 51 Mad. 1930 Bom. 554. 
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Legislature must be gathered on a reading of the enactment as a whole. Now, 
there are three provisions in the Statute which are material as reflecting the legis- 
lative mind. They are the proviso to section 85, section 83 (2) and section go (4). 
The proviso to section 85 is as follows : 

“ Provided that, if a person making the petition satisfies the Election Commission that sufficient 
cause existed for his failure to present the petition within the period prescribed therefor, the Election 
Commłssion may, in its discretion, condone such failure.” i 
Under the proviso the Election Commission would have acted within its powers 
if it had received a new petition duly verified and excused the delay in presentation 
on the ground that a petition, though defective in form had been presented in time. 
Taking the matter one step further, the Election Commission could have permitted 
the verification to be amended and treated the petition as presented on the day of 
amendment and excused the delay in presentation. If even a delay in presentation 
can be excused under the proviso, it is difficult to believe that the Legislature 
intended that a defective verification should be fatal to the life of the Election 
Petition. Coming next to section 83 (3) it is as follows : 

"© The Tribunal may, upon such terms as to costs and otherwise as it may direct at any time, 

allow the particulars included in the said list to be amended or other such further and better parti- 
culars in regard to any matter referred to therein to be furnished as may, in its opinion, be necessary 
for the purpose of ensuring a fair and effectual trial of the petition.” 
“This provision comes into operation after the petition comes up before the Election 
Tribunal by transfer under section 86. It will be noticed that under section 83 (2) 
the election petition should be accompanied by a list giving full particulars and 
signed and verified in the manner laid down in the Civil Procedure Code. If 
that is not done, the petition is liable to be dismissed under section 85. The parti- 
culars in the list are of the very essence of an Election Petition ; they furnish the 
real ground for attack on the merits and they are also required to be verified like 
a plaint. If the Legislature considered that even particulars could be amended, 
it is difficult to believe that they regarded a defective verification as incurable and 
fatal to the maintenance of the application. Then comes section 90 (4) which 
is as follows : ; i 

“ Notwithstanding anything contained in section 85, the Tribunal may dismiss an election 

petition which does not comply with the provisions of section 81, section 83, or section 117.” 
The language of this provision is clearly directory ; it does not impose a duty on 
the Election Tribunal to dismiss the petition ; it confers on it a power to dismiss 
it-at its discretion. If it is mandatory with the Election Commission to dismiss 
the petition under section 85 for defective verification, section go (4) should con- 
sistently have enacted that the Election Tribunal should do what the Election 
Commission was under a duty to do and dismiss the application. But the fact 
that the Tribunal is given a discretion in the matter goes far to support the view 
that section 85 should not be construed as mandatory. 


It is argued for the petitioner on the basis of the well-known observations of 
Earl Cairns, L.C., Lord Penzance and Lord Blackburn in Julius v. Bishop of Oxford? 
that in certain circumstances the word ‘may’ can be construed as meaning ‘ shall’ 
and that having regard to the use of the word ‘ shall’ in section 85 the word ‘ may ’ 
in section go (4) which deals with the same subject-matter should also be construed 
as meaning ‘shall? This argument ignores the words ‘ notwithstanding anything 
contained in section 85’ which clearly show that ‘may’ in section go (4) means 
only ‘may.’ The importance of this provision consists in this that the Legislature 
contemplates that petitions which are liable to be dismissed on the strict wording 
of section 85 might not be so dismissed and might come up before the Tribunal and 
what is enacted is that at the stage the petition should be not liable to be dismissed 
as a matter of course. This affords a completé answer to the contention of the 
petitioner that if a petition does not comply with the requirements of section 83, 
the Election Commission has no option but to dismiss it and that an order passed 
under section 86 appointing an Election Tribunal and transferring the petition 
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to it for trial cannot give life to the petition or confer jurisdiction on the tribunal 
to try it. The Cumulative effect of the three provisions section 85, proviso; section 
83 (3) and section go (4)—is to lead to the conclusion that it is not mandatory on the 
part of the Election Commission to dismiss the petition and that the words ‘ shall 
dismiss’ should be construed as meaning ‘shall have the power to dismiss.’ 


This conclusion is in accordance with the authorities under Order 6, rule 15 
of the Civil Procedure Code which by force of section 83 (1) has been made applicable 
to election petitions—that defective verification is a mere irregularity and does 
not affect the jurisdiction of the Court to entertain the suit, notwithstanding 
that the rule provides that the verification shall be in the manner prescribed therein. 
In Rajit Ram v. Katesar Nath!, the Full Bench of the Allahabad High Court 
observed as follows : 

“It would be difficult to imagine any case in which a defective verification of a plaint could 
affect the merits of the case or the jurisdiction of the Court.” 

In Basdeo v. John Smidi?, the learned Judges quoted with approval the following 
passage from Mr. Venflect’s The Law of Collateral Attack on Judicial Proceedings : 

“The Statutes require many kinds of petitions to be verfied. This includes generally all com- 

plaints and petitions in special proceedings, the bill in equity, the libel in admiralty, and in some 
states, the complaint or petition in all cases. Such verification adds no allegation to the pleading and 
tenders no issue. Its only object is to show that good faith of the petitioner .....:. Like any 
other formal matter its absence is waived by a failure to object. And if its entire absence does not 
affect the jurisdiction, of course, mere defects in it cannot.” 
The decisions under Order 33, rules 2 and 5 are even more directly applicable to 
the present case. Order 33, rule 2, provides that every application for permission 
to sue in forma pauperis shall be signed and verified in the manner prescribed for the 
signing and verification of pleadings and Order 33, rule 5, provides that the Court 
shall reject an application for permission to sue as a pauper when it is not framed 
in the manner prescribed by rule 2. These provisions thus correspond to section 
83 (1) and section 85 of the Act. The authorities on Order 33, rules 2 and 5, clearly 
establish that before exercising the power of dismissal under Order 33, rule 5, 
the Court should give an opportunity to the party to amend the ‘petition and that 
the order of dismissal should follow only when there is thereafter a failure to amend. 
Vide Piare Lal v. Bhagwan Das*, Ma Yon v. Ma Sawe Thin‘ and Biscrulal v. Kisan 
Vithoba5. It is true that there is no express provision in the Act conferring any 
power on the Election Commission to permit amendment. But such a power is 
inherent in all bodies exercising judicial functions. That amendments can be 
allowed by Courts under their inherent powers when there is no express statutory 
provision providing for it has been recognised in a number of decisions under sec- 
tion 151 of the Civil Procedure Code. It will be consistent with these authorities 
to hold that the Election Commission has inherent jurisdiction to permit the neces- 
sary amendments in the election petition so as to make it conform to the require- 
ments of section 83 and that the power of dismissal under section 85 is intended to 
be exercised only if there is failure to amend after being required so todo. In that 
view the failure of the Commission to get the verification formally amended is a mere 
irregularity and does not affect either its power to appoint an Election Tribunal 
under section 86 and transfer the petition to it for trial or the jurisdiction of the 
Election Tribunal to hear it. In this view, no writ of Prohibition can issue. 


Even if I agree with the contention of the petitioner that the only jurisdiction 
which the Election Commission possessed under the Act was to dismiss this petition 
under section 85, I should still hold that it did not affect the jurisdiction of the 
Election Tribunal to proceed with the trial. When once the matter comes before it 
under section 86, thereafter the powers of the Election Tribunal are those which 
are conferred on it by the statute and such powers are not controlled ‘by the limi- 
tations on the power of the Election Commission under the Act. The Election 
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Tribunal is in no sense a body subordinate to the Election Commission ; it is no 
doubt nominated by the Election Commission under section 86, but it does not 
derive its powers from the Election Commission but from the statute which defines 
the authority of both the Election Commission and the Election Tribunal. Both are 
two independent bodies operating in the same field but at different stages and with 
different powers. It has been already seen that under section go (4) what is con- 
ferred, on the Election Tribunal is a discretionary power to dismiss the petition for- 
non-compliance with section 83 and that that power is ‘ notwithstanding anything 
contained in section 85.’ It is impossible to contend in the face of this provision 
that the Election Tribunal had no jurisdiction to hear the petition, assuming that 
the petition was one which was bound to have been dismissed by the Election 
Commission. I am, therefore, of opinion that the Election Tribunal has juris- 
diction to try the election petition, even though the verification was defective and 
that in consequence no writ of Prohibition can be issued. 


It was next argued that even if the Election Tribunal had jurisdiction to en- 
tertain the petition, it had no jurisdiction to order an amendment and that in the 
absence of an amendment, the only order that could be passed under section go 
(4) was one of dismissal. The relevant provisions bearing on this question are 
section go (2) and section 92. Section go (2) enacts that 


“ subject to the provisions of this Act and of any rules made thereunder, every Election Petition 
shall be tried by the Tribunal, as nearly as may be, in accordance with the procedure applicable 
under the Code of Civil Procedure, 1908 (Act V of 1908), to the trial of suits,” 


and section 92 enacts that 


“ the Tribunal shall have the powers which are vested in a Court under the Code of Civil Pro- 
eedure, 1908 (Act V of 1908) when trying a suit in respect of the following matters,” 


and those matters are enumerated. The contention on behalf of the petitioner 
is that the word ‘trial’ in section 92 will be inapplicable to amendment of the: 
petition and that the only provisions of Civil Procedure Code which are applicable 
to the proceedings before the Tribunal are those specifically mentioned in section 92 ; 
and as Order 6, rule 17, providing for amendment is not one of them, the Tribunal 
had no power to order an amendment. The answer of the respondent to this 
contention is that though ‘trial’ might be understood as meaning only the actual 
hearing of the petition, that was not the sense in which it was used in the Act ;, 
that section go (2) finds a place in Chapter III, Part 6, which is headed ‘ trial of 
election petitions’ ; that the enumeration of certain powers in section 92 is illus- 
trative and not exhaustive and that the Tribunal had, therefore all the powers 
which a Court has to order amendment. The question whether Order 6, rule 17, 
is as such applicable to proceedings before the Election Tribunal is not free from 
doubt. It will be noticed that section 83. (3) permits only amendments of parti- 
` culars included in the list or the inclusion of better particulars in regard to any. 
matters referred to in the list and that would seem to negative a general power-of 
amendment which the Civil Courts possess under Order 6, rule 17. In the Lahore 
City case? it was held that Order 6, rule 17, was applicable, but that related only 
to amendment of particulars. In the Amritsar City case it was held that there was 
no general power of amendment under Order 6, rule 17. It is unnecessary to go 
into this question as the amendments ordered in this case are of a formal character 
and as already stated every Tribunal has inherent jurisdiction to permit clerical 
and formal amendments. The Election Tribunal has exercised a sound discre- 
tion in permitting the verification to be amended as required by Order 6, rule 
15 and its order is eminently reasonable and just. 


There are no grounds for issuing a writ of Prohibition and this application 
must be dismissed with costs of the first respondent. Advocate’s fee Rs. 250. 
K.C. ; —_— Application dismissed, 


1. Hammond’s Indian Election Petition, 2. Hammond’s Indian Election Petition, 
Volume I, pp. 148-149. Volume II, pp. 26-27. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
PRESENT :—MR. Justice VENKATARAMA AYYAR. 


Kandaswamy and others .. Petitioners* 
v. 
The Deputy Registrar of Co-operative Societies, Coimbatore and 
others . Respondents. 


Madras Co-operative Societies Act (VI of 1932)—Resolution by General Body of Association—Secreiary 
seeking opinion of Registrar upon them—Communication by Registrar that resolutions were ultra vires—Communi- 
cation whether an order or quasi-judicial order—Writ of certiorari—If lies to quash it. 


Constitution of India (1950), Articles 19 (1) (c) and 226—Scope. 


The petitioners were members of an Association which was a society registered under the Madras 
Co-operative Society’s Act (VI of 1932). The second respondent was the secretary of the society, 
At a general body meeting of the society held on goth July, 1952, certain resolutions were passed 
which were held in a communication to the secretary as irregular seriatim by the Deputy Registrar 
of the Co-operative Societies as violating the bye-laws of the society. On an application for issue 
of a writ of certiorari to quash this order of the Deputy Registrar on the ground that it was uncon- 
stitutional interference with the fundamental rights of the petitioner to form associations which is 
guaranteed under Article 1g (1) (c) of the Constitution of * India a preliminary objection was 
raised that the order in question was nota judicial or a quasi-judicial order in order to attract the 
application of a writ to quash it. ' 

Held, (1) that the communication received by the Secretary was not a judicial or a quasi-judicial 
order. It was purely a departmental communication and no writ can be admitted to quash it. 

(2) Article 19 (1) (c) of the Constitution of India could not be invoked as there was no infringe- 
ment of the right of persons to form an association. The rules and bye-laws of an Association are 
binding on the members and so long as they are in force the members are bound to act in accordance 
therewith. 

(3) The order in question was only a communication and at that stage it was only an expression. 
of opinion by the Registrar that the resolutions passed by the General Body of the Association were 
ultra vires and therefore Article 226 of the Constitution could not be sought to be invoked. . 

(4) ‘The petitioners were right in believing that they were mere resolutions and not amend- 
ments to bye-laws. The objection that an appeal would lie against the order could not be sustained, 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records in F. Dis. No. 22646/52-B, dated 
and November, 1952, on the file of the Deputy Registrar of Co-operative Societies, 
Coimbatore and quash the order therein, 


S. Mohan Kumaramangalam for Petitioners. 


The Government Pleader (P. Satyanarayana Raju), K. Rajah Aiyar and C. $. 
Vidyasankaran for Respondents. ' 
The Court made the following 


Orner.—This is an application under Article 226 of the Constitution for the . 
issue of a writ of certiorari to quash an order dated 2nd November, 1952, ° passed 
by the Deputy Rdgistrar of Co-operative Societies, Coimbatore, who is the first 
respondent. ‘The petitioners are members of the Coimbatore Motor Transport 
Co-operative Society for Ex-Servicemen, Limited, which was a society registered 
in 1947 under the Madras Co-operative Societies Act (VI of 1932). The second 
respondent is the Secretary of the Society. At a General Body Meeting of the 
Society held on goth July, 1952, the following resolutions were passed : 

1. This Meeting of the General Body decides that members placed under suspension should. 
be paid their basic salary and no members should be dismissed from service without the previous 
sanction of the General Body. 

2. This meeting of the General Body decides to make arrangements to collect the bus earnings 
daily from the Bus Conductors on completion of their duty. 


. This Meeting of the General Body decides that no direct recruitment should be made to 
posts of Foreman, Assistant Foreman, Store-keeper, Assistant Store-keeper, Accountant, Cashier, 
Driver, etc., as there are sufficient and efficient men on the rolls of this society.” . 
pa a 

* W. P. No. 1 of 1953 and rath March, 1953. 
C.M.P. Nos. 19, 326, 1629, 1630 of 1953. . S 
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As the second respondent felt doubts concerning the validity of these resolutions, 
he communicated them to the Deputy Registrar and on and November, 1952, the 
latter sent the following reply. ' 


“The following resolutions passed by the General Body held on 30-7-1952 are irregular for the 
reasons noted against each and no action should therefore be taken to implement them. 


1. Item No. 7, Resolution No. 2: Under By-law 23 (b) of the Society the Secretary is competent to 
suspend an employee (member in the case of Coimbatore Motor Transport Co-operative Society) 
with the approval of the Board of Directors. Further the Board is the competent authority to decide 
to what extent subsistence allowance should be given to an employee who is under suspension. The 
interference of the General Body with the acts of the Board in respect of matters delegated to it is 
irregular as per by-law 32. Hence the resolutions passed by the General Body in this connection 
is irregular. 

2. Item No. 7, Resolution No. 3: The Secretary is empowered to attend to the day-to-day affairs 
of the Society under by-law 23 (b) subject to the control of the President. The interference of the 
‘General Body in these matters is irregular. 


3. Item No. 7, Resolution No. 4.: Under By-law No. 23 (b) the Secretary is empowered to appoint 

the members of the establishment. The interference of the General Body is against this by-law and 
is therefore irregular.” 
The present application has been filed for the issue of a writ of certiorari to quash 
this order on the ground that it is unconstitutional interference with the fundamental 
right of the petitioners to form associations which is guaranteed under Article 19 
(1) (c). The respondents raise a preliminary objection that the order in question 
is not the proceeding of any judicial or quasi-judicial tribunal and is, therefore not 
one liable to be quashed by a writ of certiorari : 

** Certiorari lies only in respect of judicial, as distinguished from administrative acts. Wherever 
any body of persons having legal authority to determine questions affecting the rights of subjects, 
and having the duty to act judicially, act in excess of their legal authority, they are subject to the 
controlling jurisdiction of the King’s Bench Division exercised in the writ,” (Vide ““Halsbury’s Laws of 
England”, Second Edition, Vol. 9, p. 855, para 1449,) 
and the decision of the Supreme Court in Province of Bombay v. Khushaldas S. Advani». 
The question is whether the order dated 2nd November, 1952, is a judicial or a 
quasi-judicial order. 


It is necessary to refer to the scheme of the Madras Co-operative Societies 
Act to ascertain the true character of the order which is now impugned. The 
functions which the Registrar is empowered to discharge with reference to co- 
operative societies under the Act are both administrative and judicial. The object 
of the Act is to promote thrift, self-help and mutual aid and for that purpose to 
encourage the formation and working of societies on co-operative principles. To 
achieve this object, the Government renders financial aid to the societies. It 
confers certain extra privileges on the societies such as freedom from income-tax, 
stamp duty, registration fees and the like. To ensure the proper working of the 
societies, the Government exercises control over the grant of loans and investment 
of funds. The Registrar has to arrange for audit of the accounts of the societies 
and for the inspection of their books. He has also powers to supersede the com- 
mittee, to dissolve the society and direct its winding up. All these functions are, 
purely of an administrative character. Section 51 provides for reference of disputes 
mentioned therein to arbitration. Then follow provisions for the conduct of the 
arbitration, for appeals from the decisions of the arbitrator and for execution of the 
award. These are judicial functions involving the adjudication of civil rights of 
parties. 


This being the general scheme of the Act, it has to be seen whether the order 
dated 2nd November, 1952, is judicial in character. It is not an order passed in 
proceedings under section 51 of the Act. It is not a decision on a dispute between 
the members of the society. Under the by-laws of the society the Secretary has 
to be a person appointed by the Department. The second respondent is a Govern- 
ment servant and an officer of the co-operative department whose services have 
been lent to the society and he is responsible to the department for his acts. Jf 





1. (1950) 2 M.L.J. 703: 1950 8.C.J. 451 (S.C.). 
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the resolution passed on goth July, 1952, was ultra vires and payments had been made 
in pursuance of resolution (1), he would be liable to be surcharged and it is in these 
circumstances that he wrote to his departmental superior for instructions and the 
communication dated 2nd November, 1952, is a reply to his letter and is intended 
for his guidance. On behalf of the petitioners emphasis was laid on the fact that - 
the communication in question is styled an order, that it was communicated to 
all the members and that in its contents it reads like an order. But the subgtance 
of the communication is that it is in the nature of departmental instructions given 
to the Secretary in reply to his letter. It is noteworthy that the letter to which 
this is a reply was marked ‘ confidential.’ I am unable to regard the communication 
dated 2nd November, 1952, as judicial or a quasi-judicial order. In my opinion 
it is a purely departmental communication and no writ of certiorari is admissible 
to quash it. 


It is next argued that even if a writ of certiorari does not lie, I should exercise 
my power under Article 226 of the Constitution to issue proper directions as the 
fundamental rights of the petitioners to form an association under Article 19 (1) (c) 
have been violated. I am unable to see how that Article can have any application 
to the facts of this case. The communication dated 2nd November, 1952, does not 
prohibit the formation of any association. It merely expresses the view that, 
the resolutions passed on goth July, 1952, are not in accordance with the by-laws 
of the society and therefore void. It was argued that the members of an association 
have the right to pass any resolution to regulate their rights and an interference 
with that right is repugnant to Article 19 (1) (c). But the rules and by-laws of 
an association are binding on its members and so longas they are in force all the 
members are bound to act in accordance therewith and it is no infringement of the 
right to form an association under Article 19 (1) (¢) to require that members of an 
association should act in conformity with the rules of that association. If the 
majority of the members are dissatisfied with those rules, their only remedy is to 
get them amended in accordance with law and not to break them. 


If moreover the order dated and November, 1952, is merely a departmental 
communication to the Secretary, it is difficult to see how the members are entitled 
to impugn its validity. They cannot be said to be aggrieved by that order. If in 
pursuance of the directions contained therein the Secretary does anything which 
infringes the rights of the members, then it will, be open to them to move in the 
matter and claim such appropriate reliefs as they may be entitled to in proceedings 
properly taken in that behalf. At this stage, there is only an expression of opinion 
by the Registrar that the resolutions are ultra vires and I am unable to hold that 
on that the petitioners are entitled to any directions under Article 226 of the 
Constitution. 


In the counter-affidavit on behalf of the second respondent, apart from alleging 
that the order dated and November, 1952, was an administrative one, it was also 
stated that the remedy of the petitioners, if at all, was by way of an appeal to the 
Registrar of Co-operative Societies. In the arguments before me it was conceded 
that an appeal would lie to the Registrar under section 12 only if the resolutions 
passed on 30th July, 1952, were amendments to by-laws. The affidavit in support 
of the petition proceeds on the footing that they are mere resolutions. I am of 
opinion that that is the correct position. These resolutions cannot be treated as 
amendments to by-laws and the objection that an appeal lies against the order 
dated 2nd November, 1952, must be over-ruled. 

For the reasons already given, J must decline to interfere and this petition is 
accordingly dismissed with costs two sets. Advocate’s Fee Rs. 100. 

C. M. P. No. 19 of 1953, C. M. P. No. 326 of 1953, C. M. P. No. 1629 of 1953 
and G. M. P. No. 1630 of 1953. No further orders are necessary in these petitions. 
They are dismissed. ` . 


K.C. —_—_— Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR, 


A. M. S. S. V. M. & Co., Ramanathapuram Chank Lessees, Kila- 
karai (Ramanathapuram District) by their managing partner 
S.°V. M. Mohamed Jamaluddeen .. Petitioner 
v. 


The State of Madras, represented by the Collector of Ramanatha- 
puram at Mathurai and another .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)—Validity in so far as the 
Act relates to Fisheries—Scope of section 20. 


The lease in favour of the petitioner relating to Chank fisheries in the Gulf of Mannar and Palk 
Bay was terminated by the Government by a notice dated grd March, 1951, issued under section 20 
of the Madras Estates Abolition Act. 


Held: (i) the Act was not beyond the competence of the Madras Legislature in so far as it 
relates to fisheries. The pith -and substance of the Act is abolition of Estates and the Act is not 
beyond the competence of the State legislature in so far as it relates to fisheries incidentally. 


(ii) The Act was not incompetent as being legislation on Inter-State trade and commerce in so 
far as it relates to fisheries.. 


(iii) The words ‘such right’ in the 2nd and grd provisos to sections 20 refer only to the right 
dealt with in the body of the section and the grd proviso is a proviso to the section and not to the 
2nd proviso. The true effect of the section is : (a) Rights validly created before 1st July, 1945, will be 


valid: (6) Such rights, however, may be determined under the grd proviso if it is in the public interest 
to do so and in such cases compensation will be payable under section 20 (2) and (e) : Rights created 
after 1st July, 1945, if they are for a period exceeding one year are liable to be avoided under the 
2nd proviso. ` 


Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of certiorari calling for the 
records and quash the proceedings taken by the first respondent herein under 
section 20 (1), proviso (2) of the Madras Act XXVI of 1948 under order D. Dis. 
No. 4417 of 1951, dated 13th March, 1951, (the proceedings of the Collector of 
Ramanathapuram at Mathurai) in respect of the Chank fishing rights of the peti- 
tioners off the coast of Ramanathapuram Estate in the Gulf of Mannar and Palk 
Bay. 


M. RM. Abdul Kareem for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) for the the Government 
Pleader (P. Satyanarayana Raju) and K. S. Sankara Aiyar for T. B. Balagopal for 
Respondents. 


The Order of the Court was made by 

Venkatarama Ayyar, F.—This is a petition under Article 226 of the Constitution 
for issuing a writ of certiorari or other appropriate writ to quash an order of the 
State of Madras, dated 13th March, 1951. The second respondent is the Rajah of 
Ramanathapuram, whose zamindari was one of the estates permanently settled 
under Regulation XXV of 1802. On rst July, 1946, he granted a lease to the 
petitioners of the right to fish chanks in the Gulf of Mannar and Palk Bay opposite 
the coast of the zamindari for a period of ten years on an annual rent of Rs. 14,000. 
The Legislature of the Province of Madras passed the Madras Estates (Abolition 
and Conversion into Ryotwari) Act (XXVI of 1948), hereinafter referred to as the 
Act, abolishing the estates within the State of Madras and the Ramanatha- 
puram zamindari was notified in accordance with the provisions of that 
Act, on 7th September, 1949, and the result of that Notification was that under 
section 3 of the Act the entire zamindari vested in the State of Madras. Acting 
under section 20 of the said Act, the State of Madras terminated by its proceedings 


* C. M. P. No 4229 of 1951. 24th February, 1953. 
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dated grd March, 1951, the lease in favour of the petitioners dated 1st July, 1946, 
and sent the following communication dated 13th March, 1951, to them: 

‘© The lease of chank fisheries off the oast of Ramanathapuram granted by the Rajah of Rama- 
nathapuram to Messrs. A. M. S. S. V. M. and Co., Kilakkarai, is cancelled under second proviso 
to section 20 of the Estates Abolition Act. The Estate Manager, Ramanathapuram, is requested 
to hand over the chank fisheries to the Government Fisheries Department.” 

The present application has been taken out by the lessees for quashing this 
order as unconstitutional and illegal. The State of Madras who is the first res- 
pondent contests the application, while the Rajah of Ramanathapuram, the second 
respondent, supports it. On behalf of the petitioners, Mr. M. RM. Abdul Kareem 
urged the following contentions : 

“i, The Act in so far as it relates to fisheries in the seas is beyond the competence of the 
Madras Legislature, as the seas are outside the territory of the State. 

2. The Act is also incompetent as being legislation on Inter-State trade and commerce which 
is exclusively within the competence of the Union under Entry 42 of the Union List in Schedule 7 to 
the Constitution. i 

Even if the Act is a valid piece of legislation, the termination of the lease on 13th March, 
1951, is bad because three months’ notice was not given as required by section 20 of the Act.” 

It is necessary for a correct appreciation of the true legal position to relate the 
history and nature of the chank fisheries off the coast of Ramanathapuram which 
form the subject-matter of this application. Between the main land of India 
forming the southernmost portion of it and the island of Ceylon which lies to the 
east and south of it, there lies a large expanse of sea-water, the northern sector of 
which is termed the Palk Bay and the southern, the Gulf of Mannar. They are 
divided by the island of Rameswaram and a continuous line of coral-reefs running 
east to west on which runs the causeway known as the Ramasethu or Adams 
Bridge, leading to the main land of Ceylon. The island of Rameswaram is sepa- 
rated from the main land of India by a narrow Strait known as the Straits of Pamban, 
1350 yards broad. The Palk Bay is roughly 70 miles long and 50 or 60 miles broad 
and is bounded on the north and west by the Districts of Tanjore and Ramanatha- 
puram which form part of the State of Madras, on the south by the Pamban Straits, 
island of Rameswaram, which belongs to India and the Ramasethu and on the east 
by the island of Ceylon. On the north-east it opens into the Bay of Bengal, the 
passage at that point not being more than 1/gth of the circumference of the Bay. 
Navigation in this Gulf is difficult by reason of rocks, reefs and shoals of which it is 
full. The southern sector called the Gulf of Mannar runs southward from the 
Rameswaram-Ramasethu line and is bounded on the west by the districts of 
Ramanathapuram and Tirunelveli which form part of the State of Madras and in 
the east by Ceylon. In the south it opens into the Indian Ocean. The breadth of 
of the Gulf at the northern end is about 17 miles, while at the southern approach 
to the Indian Ocean the distance between Cape Comorin in India and Point De 
Galle in Ceylon is about 200 miles. The length of the Bay is about 130 miles. 
Thus, it will be seen that the Palk Bay is practically land-locked and partakes of 
the character of inland waters and that the Gulf of Mannar in its northern portion 
off the coast of Ramanathapuram, which is what we are concerned with in this 
application, is of the same character. 


From time immemorial, both these Gulfs have been famous for their pearl 
fisheries and chank fisheries. The rocks and reefs in: which they abound have 
furnished excellent breeding-ground for pearl oysters. On the bottom of these 
Gulfs are sand-beds of a special kind call “ Puchi Manal” which breed worms on 
which chanks thrive. Beds of pearl-fish and chank-fish aré to be found in abun- 
dance scattered all over the area and they are marked in maps prepared for the 
Fisheries Department. The chank-beds are mostly at a depth seldom exceeding 
50 feet, often less and sometimes more and they lie at varying distances from the 
shore, the farthest of them being 20 miles from the Indian coast. There are simi- 
lar beds off the coast of Ceylon. The chanks, apart from their worth, are sacred 
sankha, have considerable commercial value as they-are largely used for ornaments 
in Bengal, Assam and Tibet ; and pearl fisheries and chank fisheries have accord- 
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ingly been from the earliest times important and lucrative trades in this area. The 
Sovereigns of the country considered themselves as the exclusive owners of the 
beds of pearl oysters and chanks, granted licences for their exploitation and levied 
royalty thereon. At the dawn of history the coastal area on the Indian side formed 
part of the Pandyan Kingdom. It appears from the writings of ancient writers 
like the authors of Periplus Erythraei Maris (about 80 A.D.) and Ptolemy (about 140 
A.D.) that a place called Korkai was the headquarters of the pearl fishery of the 
Pandyan Kings. Kalidasa mentions that the Pandyan King offered as his tribute 
“superior pearls obtained from the sea at its confluence with Tambraparni.” 


aaqqolaaaey gmat ages: 


(Raghuvamsa, Canto 4, verse 50). In the Middle Ages, Kayal became the 
centre of the pearl fishery and “ according to Friar Jordanus, no less than 8000 
boats were employed in the Fisheries of Tinnevely and Ceylon” (District Gazet- 
teer, Tirunelveli, Vol. I, page 230). After the Pandyas, the Nayaks became the 
Sovereigns of the country and they recognised the title of Rajah of Ramanatha- 
puram who claimed descent from ancient Royal Houses to the coastal terri- 
tory and also granted to him the right of levying royalties on chank fisheries 
off the coast. The right of fishery over the rest of the Indian coast was granted to 
the Dutch. The Nawab of Arcot supplanted the Nayaks in the middle of the 
18th century and in 1792 the East India Company succeeded to their rights. The 
Madras Permanent Settlement Regulation XXV of 1802 was then passed under 
which the Government entered into engagements with Zamindars fixing a per- 
manent peshkush. The Zamindari of Ramanathapuram was one of the estates 
so settled and in fixing the peshkush the right of chank fisheries was included in 
the assets of the zamindar being the 8th item described as “ chank royalty”. In 
accordance with this Sanad, the successive proprietors of the Ramanathapuram 
Estate continued in enjoyment of the chank fisheries leasing the same from time 
to time. It may be mentioned that in 1803 the chank royalty of the Rajah was 
given as security to the Government for payment of peshkush and in 1874 it was 
attached for arrears thereof. In 1899 and 1900 the Government itself took a lease 
of these fisheries from the Rajah of Ramanathapuram. The income from the 
fisheries was at all times one of the valuable assets of the estate. 


With this survey of the history and nature of the chank fisheries off the coast 
of Ramanathapuram, we may proceed to examine the contentions urged on be- 
half of the petitioners and the second respondent. It is firstly argued that the 
Act in so far as it relates to the fisheries in the seas is extra-territorial in character 
and beyond the legislative jurisdiction of the State and that it is, therefore, void 
to that extent or at least void as regards fisheries beyond territorial waters. To 
this the learned Advocate-General replies firstly that the impugned Act is not a 
law in respect of fishing or fisheries in the seas, but in respect of land and land tenures, 
and that it is exclusively within the jurisdiction of the State and that secondly the 
State has power to legislate on fishing and fisheries within the territorial waters 
and that the fishing areas in question in this application have come to be recognised 
by reason of long possession and international recognition as part of the territorial 
waters. 


The first point that arises for determination, therefore, is whether the Act 
is in substance a legislation in respect of land and land tenure or is it to any extent 
a legislation on fishing and fisheries in the seas. The answer to this question 
must depend on the true nature and character of the legislation and to ascertain 
that, one must examine the provisions of the Act as a whole and find out whether 
in its pith and substance it is in respect of a matter within the competence of the 
Legislature. This proposition is so well settled that it will be sufficient to quote 
the following passages from the judgment of Gwyer, C. J. in Subramania Chettiar 
v. Muthuswami Gounden* : k 
_ RE NE, 


I. (1941) 1 M.L.J. Supp. 1 at page 17. 


590 THE MADRAS LAW JOURNAL REPORTS. [1953 


** It must inevitably happen from time to time that legislation, though purporting to deal with 

a subject in one list, touches also on a subject in another list, and the different provisions of the enact- 
ment, may be so closely intertwined that blind adherence to a strictly verbal interpretation would 
result in a large number of statutes being declared invalid because the legislature enacting them may 
appear to have legislated in a forbidden sphere. Hence the rule which has been evolved by the 
Judicial Committee whereby the impugned statute is examined to ascertain its ‘ pith and substance’ 
or its true nature and character ’ for the purpose of determining whether it is legislation with respect 
to matters in this list or in that : Citizens Insurance Company of Canada v. Parsons, Russell v. The Queen*, 
Union Colliery Company of British Columbia v. Bryden. Attorney-General for Canada v. Attorney-General for 
British Columbia*, Board of Trustees of the Lethbridge Northern Irrigation District v. Independent Orders of 
Foresters®, In my opinion this rule of interpretation is equally applicable to the Indian Constitution 
Act. On this point I find myself in agreement with the Madras High Court, and I dissent from the 
contrary view which appears to have been taken in a recent case by the High Court at Patna : Sagarmal 
Marwari v. Bhuthu Ram®.” 

This passage was approved by the Privy Council in P. K. Mukherjee v. The Bank 
of Commerce, Lid., Khulna’. j 


Turning next to the Act, the preamble states that : 

“It is expedient to provide for the repeal of the Permanent Settlement, the acquisition of the 
rights of landlords in permanently settled and certain other estates in the Province of Madras, 
and the introduction of the ryotwari settlement in such estates.” 

Thus the declared object of the Act is the abolition of permanently settled 
estates and the introduction of ryotwari tenure. For carrying out this object 
several provisions have been enacted. On a notification under the Act: 

“ the entire estate (including all communal lands and porambokes ; other non-ryoti lands ; 

waste lands ; pasture lands; lanka lands; forests; mines and minerals; quarries; rivers and 
streams ; tanks and irrigation works; fisheries; and ferries), shall stand transferred to the 
Government and vest in them free of all encumbrances.” [Section 3 (4).] 
Provision is then made for the issue of ryotwari pattas and for recognition of 
certain rights. Then follow provisions for determining the compensation payable 
to the proprietors. Section 37 provides that it should be calculated with reference 
to basic annual sum ; and section 27 (iv) provides that the basic annual sum for 
the zamindaries should include 

“one-third of the average net annual miscellaneous revenue derived from all other sources in 
the estates specified in section 3, clause (b) ”. 

That the provisions of the Act aforesaid form one comprehensive scheme 
for the abolition of the estates and that the legislation is both in its purpose and 
in its effect one relating to land and land tenures cannot be disputed. Does it 
affect the validity of that legislation that the abolition of the Zamindari of Rama- 
nathapuram which is within the competence of the State Legislature involves 
fishery rights over the seas comprised within the assets of the zamindari? With 
reference to similar questions arising under the British North American Act, 1867, 
the Judicial Committee have repeatedly held that when a subject is within the 
legislative competence of a State, it is no objection to the validity of a law on that 
subject that it incidentally trenches on subjects which are not within its jurisdiction. 


In Attorney-General for Canada v. Attorney-General for British Columbia®, the question 
arose whether a fishing legislation of the Dominion of Canada was within its legis- 
lative competence or whether it invaded the domain of the Provincial Legislature. 
Lord Tomlin observed that in deciding whether a particular piece of legislation 
fell within the jurisdiction of one Legislature or the other, regard must be had to 
four principles as established by the decisions. ‘The third of them which is material 
for the present case was stated in these terms : 


“It is within the competence of the Dominion Parliament to provide for matters which, though 
otherwise within the legislative competence of the Provincial Legislature, are necessarily incidental 
to effective legislation by the Parliament of the Dominion upon a subject of legislation expressly 
enumerated in section g1. See Attorney-General of Ontario v. Attorney-General for the Dominion®, and 
Attorney-General for Ontario v. Attorney-General for the Dominion 7°19, 


(1947) 2M.L.J. 6: (1947) F.L.J. 34: 





1. L.R. (1881) 7 A.C. 96. ve 

2. L.R. (1882) 7 A.C. 829. LR. 74 LA. 23 (P.G.). 

3- L.R. (1899) A.C. 580. 8. L.R. (1930) A.C. 111 at page 118. 
. L.R. (1930) A.C. 111. 9. L.R. (1894) A.C. 189. 

$ L.R. (1940) A.C. 513. to. L.R. (1896) A.C. 348. 

6. (1940) 3 F.L.J. (H.C.) 119. 
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There are several instances in which legislation has been upheld on this principle, 
though it incidentally trenched on a subject which was outside the jurisdiction of 
the legislature. Thus, in Grand Trunk Railway of Canada v. Attorney-General of Canada}, 
the Dominion which had the-right to legislate on Railways enacted a law that a 
Railway company had no right to enter into contracts with its servants excluding 
its liability to pay damages for negligence. It was contended that this was legis- 
lation on civil rights which was within the exclusive domain of the province and 
therefore, beyond the competence of the Dominion Legislature. In overruling 
this contention Lord Dunedin observed as follows : 

“ The true question in the present case does not seem to turn upon the question whether this 
law deals with a civil right which may be conceded—but whether this law is truly ancillary to railway 
legislation . . . . . ..Itis true that, in so doing, it does touch what may be described as the 
civil rights of those employees. But this is inevitable . . . . . . ...” 

In Ladore v. Bennett®, the question was as to the validity of a Municipal Board Act» 
1932, passed by the Legislature of the Province of Ontario. The Act provided 
for insolvent municipalities being dissolved and a fresh body being created by. 
amalgamation and there were provisions for issuing debentures in favour of the 
creditors of the dissolved municipalities carrying interest at certain rates. The 
creditors were under an obligation to’ accept these debentures in satisfaction of 
their debts. ‘The validity of the Act was impugned on the ground that it was in 
substance a law for the administration of insolvent municipalities, that it affected 
creditors outside the State who had advanced loans to the municipalities and that it 
reduced the interest payable to them- that in respect of all these matters it was 
only the Dominion Parliament that had the exclusive right to legislate ; and that, 
therefore, the statute was ultra vires. The contention in support of the legislation 
was that it was in respect of municipalities and that. was a subject within the 
exclusive jurisdiction of the Provinces. Lord Atkin in upholding the legislation 
stated that as the Province had the exclusive legislative power in relation to muni- 
cipalities situated therein, it had the power to enact provisions for their dissolution 
and re-incorporation and for the settlement of the debts as ancillary to that. The 
fact that the municipality was insolvent or that the outside creditors were affected 
did not affect the validity of the legislation. As regards interest “such legislation, 
if directed bona fide to the effective creation and control of municipal institutions, is 
in no way an encroachment upon the general exclusive power of the Dominion 
Legislature over interest.” In Abitibi Power and Paper Co. v. Montreal Trust Co.%, 
the facts were that while an action by a mortgagee against a company to enforce the 
security by sale of the company’s properties was pending, an unsecured creditor 
obtained orders for its winding up. The Province of Ontario then passed a Mora- 
torium Act staying all proceedings, the object being the reconstruction of the 
company. The question was whether this legislation was intra vires of the powers 
of the Province. It was contended on behalf of the mortgagee that this amounted 
to legislation on bankruptcy and that it was only the Dominion Parliament that 
could enact laws on’ that subject. In overruling this contention the Judicial 
‘Committee observed that the pith and substance of the Moratorium Act was to 
regulate property and civil rights within the province’and was, therefore, intra vires. 
This question again came up for consideration before the Privy Council in P.K. 
Mukherjee v. The Bank of Commerce, Lid., Khulna*, ‘The Act which was under chal- 
lenge was the Bengal Money-lenders Act, 1940, which limited the amount recover- 
able for principal and interest, by a money-lender on this loan. Certain Banks 
which had advanced monies on the security of promissory notes impugned the 
validity of the law on the ground that it was only the Federal Legislature that had the 
competence to legislate on banking and on negotiable instruments and that, therefore, 
the law in question was ultra vires of the powers of the Bengal Legislature. Lord 
Porter held, reversing the decision of the Federal Court, that the Act was intra 
vires because in pith and substance it was legislation on money-lending which was 
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within the competence of the Provincial Legislature and that it was not invalid 
for the reason that it trenched on banking which was a Federal subject because 
that was incidental and ancillary to a legislation on money-lending. The following 
observations may be quoted: > 


** Three questions therefore arise, viz., 

(1) Does the Act in question deal in pith and substance with money-lending ? 

(2) If it does, is it valid though it incidentally trenches upon matters reserved for the Federal 
Legislature ? 

) Once it is determined whether the pith and substance is money-lending, is the extent to- 
which the Federal field is invaded a material matter ? 

“ (1) In Truth, however, the substance is money-lending and the promissory note is but 
the instrument for securing the loan. 

(2) The second is a more difficult question and was put with great force by counsel for the 
respondents. The principles, it was said which obtain in Canada and Australia have no application 
to India . . . ^. In their Lordships’ opinion this argument should not prevail. To take 
such a view is to ‘simplify unduly the task of distinguishing between the powers of divided jurisdictions.. 
It is not possible to make so clean a cut between the powers of the various legislatures; they are 
bound to overlap from time to time . . . . Subjects must still overlap and where they do, the 
question must be asked what in pith and substance is the effect of the enactment of which complaint 
is made and in what list is its true nature and character to be found. If these questions could not 
be asked, much beneficent legislation would be stifled at birth, and many of the subjects entrusted to. 
Provincial legislation could never effectively be dealt with. 


(3) Thirdly, the extent of the invasion by the Provinces into subjects enumerated in the Federal 

List has to be considered. No doubt it is an important matter, not as their Lordship: s think, because: 
the validity of an Act can be determined by discriminating between degrees of invasion but for the 
purpose of determining what is the pith and substance of the impugned Act. Its provisions may 
advance so far into Federal territory as to show that its true nature is not concerned with Provincia 
matters, but the question is not, has it trespassed more or less, but is the trespass, whatever it be,. 
such as to show that the pith and substance of the impugned Act is not money-lending but promissory 
notes or banking? Once that question is determined the Act falls on_one or the other side of the line 
and can be seen as valid or invalid according to.its true content. This view places the precedence 
accorded to the three lists in its proper perspective. No doubt where they come in conflict List T 
has priority over Lists III and II and List ITI has priority over List IT but, the question still remains, 
priority in what respect? Does the priority of the Federal Legislature prevent the Provincial Legis- 
lature from dealing with any matter which may incidentally affect any item in its list or in each case 
has one to consider what the substance of an Act is and, whatever its ancillary effect, attribute it to the: 
appropriate list according to its true character? In their Lordships’ opinion the latter is the true 
view . . . Whether it be urged that the Act trenches upon the Federal List by making 
regulations for banking or promissory notes, it is still an answer that neither of those matters is its 
substance and this view is supported by its provisions exempting scheduled and notified banks from 
compliance with its’ requirements.” 

In accordance with the above principles it must be examined whether the 
Act in respect of fisheries in the sea is incidental to effective legislation on a subject 
which is within the competence of the Madras Legislature or something independent 
of it and outside its jurisdiction. It has been already seen that the right to fisheries 
in the Palk Bay and the Gulf of Mannar belonged to the successive sovereigns of 
this country and that right came to be vested in the Rajah of Ramanathapuram, 
under a grant from the Nayak Rulers of Mathurai. When the British Government 
effected a Permanent Settlement in accordance with Regulation XXV of 1802, 
they affirmed the grant and included the royalty on the chanks as one of the heads 
of revenue for calculating peshkush and thus the right to chank fishery came to be 
annexed to the Zamindari of Ramanathapuram. ‘The income of the Rajah under 
this head is to be included in assessing the basic annual sum under section 27 (iv) 
and that will go to swell the compensation under section 37. The true position, 
therefore, is that the right to the fishery in the seas came up into the picture only 
as forming part of the assets included in the zamindari under the Sanad issued 
under the Permanent Settlement Regulation of 1802 and that it had no existence 
apart from it. When that Regulation was repealed and the estate abolished by 
a competent Act of Legislature, the rights appurtenant thereto including the right 
to the fisheries in the sea came to an end with it and that is clearly incidental to 
the legislation. It is not without significance that the question of the right to fishe- 
ries in the seas arises only with reference to the Zamindari of Ramanathapuram 
ard that itself is sufficient to show that it is only incidental and is not the pith and 
substance of the legislation. 
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It will moreover be difficult to describe the Act by any stretch of language 
as a law on fishing and fisheries. It does not purport to be one, nor does it contain 
many provisions relating to fishing or fisheries such as are usual in enactments on 
the. subject. It does not prescribe the conditions on which licences for fishing 
could be granted. It does not contain regulations as to when and where fishing 
operations could be carried on. It does not prescribe what vessels could be permitted 
in sea fishing as was provided in the statute considered in Maritime National Fish, Lid. 
v. Ocedn Trawlers, Lid.1, or what class of diving equipment could be used in fishing 
as was enacted in the statute discussed in Limbiris Skiriotes v. Florida®. Act IV of 
1897 of the Indian Legislature is an instance of an enactment on fisheries. The 
Act ùow in question has merely the effect of terminating the title of the Rajah of 
Ramanathapuram to the sea fisheries and it is no more a law on fishing and fisheries’ 
than is an Act providing for registration of sale deeds relating to lands, a legislation 
on agriculture. 


Mr. K. S. Sankara Ayyar for the second respondent contended on the strength 
of the judgments of the Federal Court in In the matter of the Hindu Women’s Rights 
to Property Act? and Umayal Achi v. Lakshmi Achi*, that when a law is in part 
outside the competence of the Legislature, that must to that extent be declared 
void. The question that was raised in these cases was whether the Hindu Women’s 
Rights to Property Act, XVIII of 1937 which was a Central Act was intra vires of 
the powers of the Federal Legislature. The Act was passed for giving better rights 
to women and that was sought to be done by providing that the estate of a deceased 
Hindu should devolve in the manner provided therein. Under Entry 21 of the 
Provincial List “ devolution of agricultural land ” was a subject within the exclusive 
jurisdiction of the Province. It was accordingly held by the Federal Court that 
Act XVIII of 1937 providing for devolution of the estate generally was beyond the 
competence of the Central Legislature in so far as it related to agricultural land. 
It will be noticed that while the subject-matter of the Act now under challenge 
is land and land tenure which is exclusively within the competence of the Province, 
the right to fisheries in the seas coming in only as incidental and ancillary to it, the 
subject-matter of legislation in the Hindu Women’s Rights to Property Act, XVIII of 
1937 was professedly the devolution of estates of the deceased Hindus and to the 
extent that it comprised devolution of agricultural land it was beyond the com- 
petence of the Federal Legislature. The distinction between the two classes of 
cases might be stated thus: If the law is in respect of a subject within the exclusive 
jurisdiction of the Legislature, it is valid even though in the result it might trench 
incidentally on subjects beyond its competence. The decisions in Grant Trunk 
Railway of Canada v. Attorney-General of Canada®, Ladore v. Bennett®, Abitibi Power and 
Paper Co. v. Montreal Trust Co.? and P. K. Mukherjee v. The Bank of Commerce, Lid., 
Khulna’, are illustrations of this rule. But if the law is on a subject which is 
partly within the competence of the Legislature and partly not, then if the two 
portions are inseparable, the whole legislation will be bad, and if separable, the 
portion which is within the competence of the Legislature will alone stand and 
the other portion will be void. In such a case, that portion which is beyond 
the competence cannot be upheld as ancillary and incidental to the portion 
which is within its competence. In the matier of the Hindu Women’s Rights to 
Property Act® and Umayal Achi v. Lakshmi Ach, furnish illustrations of this 
principle. As between the two categories of cases, the Act now in question 
must be clearly held to fall within the former category as the subject-matter 
of the legislation is one wholly within its competence and it is only incidentally 
that the right to fisheries in the seas is involved and it must be upheld as being 
intra vires of the powers of the Madras Legislature. 
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In this view it is unnecessary to decide whether the impugned Act has extra- 
territorial operations and was therefore, beyond the competence of the Madras 
Legislature. But as the question has been argued fully and as the matter might 
be taken before a- superior Court, we shall express our opinion on this question. 
It is not disputed by the learned Advocate-General that the Legislature of the 
Madras State is competent to pass laws having operations only within the State. 
That is enacted in section 99 of the Government of India Act, 1935, which provides 
that “ a Provincial Legislature may make laws for the province or any part, tltereof” 
and under that section it is only the federal Legislature that has the competence 
to enact laws having extra-territorial operation. These provisions have been 
re-enacted in Article 245 of the Constitution. The point for determination therefore 
‘ts whether the fishing waters which are the subject-matter of this application form 
part of the Province of Madras. The contention of Mr. M. RM. Abdul Karim 
on behalf of the petitioners is that the territory of a State comprises its lands upto 
` its frontiers, that the seas form no part of such territory and that, therefore, the 
legislative jurisdiction of the States must stop like a witch, at the waters of the sea. 
This argument does not take into account the well-established distinction between 
territorial waters and the open sea beyond territorial waters and would posit that 
all legislation relating to fisheries whether within or without the territorial waters 
would be void. Mr. K. S. Sankara Aiyar, the learned Advocate who appeared 
for the second respondent, however, did not dispute the validity of the legislation 
in so far as it related to the territorial waters ; his contention was that the legislation 
extends to waters far beyond what is recognised as the limits of territorial waters 
and that therefore, it was void. Now the entire foundation for the argument on 
behalf of the petitioners is that the territory of a State is co-extensive with its land 
and that where the land geographically ends, there the jurisdiction of the Legis- 
lature ends. But, that, however, is contrary to the well accepted doctrines on the 
subject. Thus, itis observed in Oppenheim’s International Law, 7th Edition, 
Volume I, at page 415: 

“The territory of a State consists in the first place of the land within its boundaries. To this 
must be added, in the case of a State with a sea coast, certain waters which are within or adjacent 
to its land boundaries, and these waters are of two kinds—national and territorial—(1) National waters: 
These consist of the waters in its lakes, in its canal, in its rivers together with their mouths, in its 
ports and harbours, and in some of its gulfs and bays . . (ii) Territorial waters: These 


consist of the waters contained in a certain zone or belt, called the maritime or marignal- belt, which 
surrounds a State and that includes a part of the waters in some of its bays, gulfs, and straits,” 


and the learned author adds “ that the territorial waters are as much inseparable 
‘appurtenances of the land as are the territorial subsoil and atmosphere.” Hyde 
on International Law, end Edn., Volume I, page 452, after noting that the marginal 
seas “ bore such a relation to the nearest land as to be regarded as appurtenant to it ” 
observed that it had come to be recognised “‘ that a State was capable of substan- 
tially occupying a narrow rim of the sea adjacent to its ocean coasts, and of dealing 
with it, for most purposes, as though it were a part of the national domain,” and 
that it could “exercise a right of control over such marginal sea within certain 
definite limits and treat it for most purposes as a part of its territory.” Messrs. 
Higgins and Colombos on International Law of the Sea have the following on the 
subject : 

“ Notwithstaning the principle of the freedom of the seas, there are certain portions of the 


sea along a State’s coasts which are universally considered as a prolongation of its territory and 
over which its jurisdiction is recognised.” 


The learned authors then proceed to discuss the several views which have 
been advanced as to the true nature of the rights which a State possesses over its 
maritime belt and observe : 

“ With some it is an actual ownership (dominum) because it implies in certain cases an exclusive 


enjoyment very characteristic of ownership, especially in the matter of fishing and pilotage ; others 
treat it as a right of limited sovereignty conferring only a right of jurisdiction on the littoral State.” 


The better view according to them is that the right which the State possesses is 
one “ of jurisdiction or qualified sovereignty,” the reason being that during times 
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of peace other nations possess certain rights over the territorial waters such as 
peaceful navigation and that that could not be reconciled with the theory of owner- 
ship. Oppenheim, however, favours the contrary opinion and observes : 

“That the universally recognised fact of the exclusive right of the littoral State to appropriate 
the natural products of the sea in the coast waters, especially the use of the fishery therein, is consistent 
only with the territorial character of the maritime belt. The argument. . . . . . that, 
if the belt is to be considered a part of State territory, every littoral State must have the right to cede 
and exchange its coast waters, can properly be met by the statement that territorial waters of all kinds 
are inalienable appurtenances of the littoral and riparian States”. 


Mr. M. RM. Abdul Karim relied strongly on the decision in the Queen v. 
Keyn?, in support of his contention that the territorial limits of a State do not take 
in the marginal sea. In that case the accused was a German in command of a 
‘German vessel called the Franconia and it ran into a British steamer called the 
Strathclyde within territorial waters and as a result, a passenger called Young was 
drowned. The accused was charged with manslaughter at the Central Criminal 
Court. The point for decision was whether that Court had jurisdiction over an 
offence committed by a foreigner within territorial waters. The determination 
of that question depended on the fact whether the Admiralty Court to which it was 
the successor, had jurisdiction over the cause. It was held by the majority that 
it had not. The law on the subject of territorial waters was elaborately considered 
by the Judges and the petitioners rely upon various observations contained therein. 
But it must be noticed that the question for determination was not about the title 
of the State to the territorial waters or of the powers of the Legislature to enact 
laws with reference thereto, but only of the jurisdiction of the Court. In Manchester 
‘v. Commonwealth of Massachusetts®, the effect of this decision was thus stated by 
Blatchford, J. : 

“There the question was not as to the extent of the dominion of Great Britain over the open 
sea adjacent to the coast, but only as to the extent of the existing jurisdiction of the Court of Admi- 
ralty in England over offences committed on the open sea ; and the decision had nothing to do with 
the right of control over fisheries in the open sea or in base of arms of the sea. In all the cases cited 
in the opinions delivered in Reg v. Keyn!, wherever the question of the right of fishery is referred to, 
it is conceded chat the control of fisheries, to the extent of at least a marine league from the shore, 
belongs to the nation on whose coast the fisheries are prosecuted ”. 


and again, 

“We think it must be regarded as established that, as between nations, the minimum limit of 
the territorial jurisdiction of a nation over tide waters is a marine league from its coast. . . . . 
and that included in this territorial jurisdiction is the right of control over fisheries, whether the fish 
be migratory, free-swimming fish, or free moving fish, or fish attached to or embedded in the soil.” 


In Secretary of State v. Chelikant Ramarao*®, where the question was as to the title 
of the Crown to islands formed within territorial waters, Lord Shaw has the follow- 
ing observations on the decision in the Queen v. Keyn?. 


“ It should not be forgotten that the Franconia case had reference on its merits solely to the 


point as to the limits of Admiralty jurisdiction ; nothing else fell to be there decided. It was marked - 


as an extreme confict of judicial opinion, and the judgment of the majority of the Court was rested 
on the ground of there having been no jurisdiction in former times in the Admiral to try offences 
by foreigners on board foreign ships whether within or without the limit of three miles from the shore.” 
With reference to the nature of the right possessed by the State over territorial 
waters he observed : : 

“Tt should be added, with reference to the suggestion that the territory of the Crown ceases at 
low-water mark, and that the right over what extends seawards beyond that is merely of the nature 
of jurisdiction or the like, that there are manifest difficulties in seeing what are the grounds for this 
in principle.” 

Whatever theory might ultimately find acceptance with the family of nations as 
to the true basis of the right which a State possesses over territorial waters, there 
cannot be any doubt that with reference to the rights of fishery, the marginal 
belt must be regarded as part of the territory of the littoral State. The conten- 
tion of the petitioners that the limits of a State extend only to its lands and 
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the rights of fishery over the sea, even if they be within territorial waters, are extra-- 
territorial in character must accordingly be overruled. 


The next question to be determined is how far the territorial waters extend. 
into the sea and whether the fishing waters concerned in this application are with-. 
in those limits. There has been some divergence of juristic opinion on the extent 
of the marginal waters. Various tests have from time to time been propounded. 
for defining them such as the range of cannon shot, the limit of visual horizen and 
so forth. This was one of the three subjects discussed in the Hague Codification. 
Conference, 1930, which ended without any agreement being reached. It cannot 
therefore, be said, that the law on the subject is finally settled. Hyde on Inter- 
national Law, Volume 1, pages 464-465, remarks : ` 

‘* There has long been a disposition on the part of some publicists of distinction to advocate an 
extension of three marine miles as the limit of territorial waters.” 

Oppenheim on International Law after stating that the three-mile limit has. 
the support of a large majority of States observes : 

“ Although the three-mile limit of territorial waters must still be regarded as the rule of Inter- 
national Law on the subject, it is a rule which is in need of modification in relation to the various 
interests involved.” 

Mr. K. S. Sankara Aiyar, for the second respondent, argues that in the Terri- 
torial Waters Jurisdiction Act, 1878, and in subsequent legislations Great Britain 
had adopted the rule that the marginal belt extended only to three miles and that 
the words “ territorial waters’ both in the Government of India Act and in the’ 
Constitution should be construed in acccordance with the views held by the British 
Government and limited to three miles. It is no doubt a reasonable construction. 
But the rules cannot in its simplicity be adopted in this case because the marginal 
belt does not open into the ocean, but is screened by a row of islands lying in close 
proximity to the shore beyond the territorial waters and further on there are land- 
locked and inland bays bounded by the island of Ceylon. How the existence of* 
islands might affect the limits of territorial waters is thus stated by Higgins and 
Columbos : 

“ Where an island is therefore situate within the three-mile limit, the belt of waters round it 
will constitute territorial waters. This belt will be three miles wide and will be measured from low- 
water mark following the sinuosities of the island. If the island is more than three, but not more 
than six miles from the coast, then the whole extent of waters would be territorial since it would be 
inadvisable to allow any small strip of high seas between the coast and the island. Where the island 
is more than six miles from the shore, but only slightly so, then it would appear reasonable to permit 


a State to claim a small extension of its marginal belt in order to establish a uniform regime of its terri-- 
torial waters.” 


A look at the map of the locality in Nelson’s Mathurai District Gazetteer: 
shows that there is a ring of islands off the coast of Ramanathapuram within a 
distance of about 6 miles and if the facts are fully investigated it might well be that 
the fishing area in question is within territorial waters in accordance with the- 
above rule. 


Then, there is the further fact that we are dealing with a marginal belt emerging 
into the open sea. The Palks Bay is, as already mentioned, land-locked except 
for a small opening in the north-east. It has been observed of such bays that : 

“It is not so easy to lay down a definite rule on the limit of territorial waters in the case of bays 
as in the case of the marginal sea. Considerations based on historical and presescriptive grounds 
come into play when the territorial extent of bays and gulfs is examined.” (Higgins and Columbus 
on International Law of the Sea at page 111), 

The learned authors then state that when bays are bounded by the territory of 
the same State on both sides the six-mile rule might be adopted but that : 

“ This rule is subject to the exception that on historical or prescriptive grounds, or for reasons 
based on. the special characteristics of a bay, the territorial State is entitled to claim a wider belt of” 
marginal waters, provided that it can show affirmatively that such a claim has been accepted expressly 
or tacitly by the great majority of other nations,” 

(Vide also Observations of Hyde on International Law, Volume I, page 46). The 
rule that effective occupation of a bay by one State and acquiescence in it by other 
States furnishes a ground of title to it was adopted by the Privy Council in Direct 
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-United States Cable Co. v. Anglo American Telegraph Co.1. The Bay that was in question 
there was the Conception Bay which penetrates into Newfoundland and is an 
-extensive stretch of sea with an entrance 20 miles wide opening into the Atlantic 
Ocean. The Legislature of Newfoundland had enacted a law granting certain 
-exclusive rights to the respondents in the Bay and the contention of the appellants 
was that the State had no legislative jurisdiction beyond the territorial waters 
and that in so far as the Statute purported to confer exclusive rights beyond those 
waters. it was void. In holding that the bay had been under the effective occu- 
pation of the State for a long time and therefore must be considered to be part 
of its territory, Blackburn, J., observed : 


“ It seems generally agreed that where the configuration and dimensions of the bay are such as 
to show that the nation occupying the adjoining coasts also occupies the bay it is part of the territory; 
and with this idea most of the writers on the subject refer to defensibility from the shore as the test 
-of occupation ; some suggesting therefore a width of one cannon shot from shore to shore, or three 
miles ; some a cannon shot from each shore or six miles ; some an arbitrary distance of ten miles. 
All of these are rules which, if adopted, would exclude Conception Bay from the territory of New- 
foundland. . . . . It does not appear to their Lordships that jurists and text writers are agreed 
what are the rules as to dimensions and configuration which apart from other considerations, would 
Jead to the conclusion that a bay is or is not a part of the territory of the State possessing the adjoining 
coasts ; and it has never, that they can find, been made the ground of any judicial determination. 
If it were necessary in this case to Jay down a rule the difficulty of the task would not deter their Lord- 
ships from attempting to fulfil it. But in their opinion it is not necessary so to do. It seems to them 
that, in point of fact, the British Government has for a long period exercised dominion over this bay, 
and that their claim has been acquiesced in by other nations, so as to show that the bay has been for 
a long time occupied exclusively by Great Britain, a circumstance which in the tribunals of any country 
would be very important.” ` 


‘The question has been considered by this Court with reference to the very subject- 
matter which is now in dispute. In Annakumaru Pillai v. Muthupayal®, the facts 
were that a lessee of the Chank fisheries from the Rajah of Ramanathapuram 
complained that the accused had fished chanks in the area leased to him and had 
thereby committed theft. The point for decision was whether the the Rajah could 
lay any claim to fisheries beyond the territorial waters. Subrahmania Ayyar, 
Offg. C.J., after remarking that the limits of territorial waters were not settled 
in International Law, referred to the principle enunciated in Direct United States 
‘Cable Co. v. Anglo-American Telegraph Co.1, that the occupztion of a bay for a long 
time by one State and the acquiescence therein by other States were sufficient 
to support the title of that State to the Bay, and observed as follows : 


“ Now the question is whether the circumstances of the present case warrant the view that those 
parts of the sea which contain beds of chank and beds of pearl oyster forming the subject of fishery 
operations therein, come within the exception already adverted to. The beds referred to lie all along 
the Indian coasts as well as the coast of Ceylon in the Gulf of Mannar. This gulf is no doubt quite 
open towards the south, but is otherwise almost wholly surrounded by land.” 


After referring to the continuous occupation of the pearl fisheries and chank 


fisheries by successive Sovereigns of the country from the earliest times, the learned 
Judge concluded with the following observations : 


“To say the least, the parts of the sea falling between the respective coasts and the lines opposite 
each connecting the extreme points seawards of the limits of the fisheries in question, are British terri- 
torial waters.” 


Russell, J., differed and the matter was heard by another Bench who agreeing 
with Subrahmania Ayyar, Offg. C.J., observed : 


“We do not think that Palk’s Bay can be regarded as being in any sense the open sea and there- 
fore outside the territorial jurisdiction of His Majesty. We regard it rather as an integral part of 
His Majesty’s dominions, the portions adjacent to India being within the jurisdiction of the Indian 
authorities and the portion adjacent to Ceylon beiug within the jurisdiction of the authorities 
of that place ;” 


and that the chanks which were the subject of theft 


“ were taken, not from the bed of the high seas, but from an arm of the sea which is part of 
the territory of British India which has been in possession of the Crown from time immemorial.” 





1. (1877) L.R. 2 A.C, 394 


r 551. 
2. (1904) 14 M.L.J. 248: I.L.R. 27 Mad. 
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This view is in: accordance with the opinions held by writers on International 
Law. Vattel in his Droit des gens, Volume I, Chapter XXIII, observed: ‘ Who 
can doubt that the pearl fisheries of Vahrein and Ceylon may be lawful objects 
of ownership?” The “ Ceylon fisheries ” refer to the pearl and chank fisheres in 
Paik’s Bay and the Gulf of Mannar. Westlake in his work on International Law, 
and Edition, Volume 1, at pages 190-191, remarked : 

“ The case of the pearl fishery is peculiar, the pearls being obtained from the sea bottom by 
divers, so that it has a physical connection with the stable element of the locality. When carried 
on under the State protection, as that of the British island of Ceylon or that in the Persian Gulf which 
is protected by British ships in pursuance of treaties, it might be regarded as an occupation of the 
bed of the sea.” 

It was argued for the petitioners and the second respondent that in Annakumaru 
Pillai v. Muthupayal1, though Subrahmania Ayyar, Offg. C.J., held the view that 
both Palk’s Bay and the Gulf of Mannar stood on the same footing, the Bench’ 
which ultimately decided the case confined its decision to Palk’s Bay and that it 
cannot be taken as authority with reference to the Gulf of Mannar. But it must 
be noted that the Ramanathapuram coast forming part of the Gulf of Mannar 
‘does not, as regards its configuration, character and size, differ from the Palk’s 
Bay to the north of it. The principle of effective occupation and acquiescence by 
the other States is as much applicable to it as to the other, the successive Sovereigns 
of the country, having dealt with the fisheries in both.the waters as one. The 
writers on International Law have also treated them as one subject-matter under 
the title “ Pearl Fisheries of Ceylon.” Reference must also be made to the follow- 
ing observations in the decision of the Bench in Annakumaru Pillai v. Muthupayal1, 
bearing on this point: 

“ In order to prevent misapprehension we may add that if the beds from which the chanks were 
taken had been off the coast of Ramnad in the Gulf of Mannar (as supposed by the Judges who first’ 


heard the petition) instead of in Palk’s Bay, our decision would have been the same, since the evidence 
of effective occupation of the chank beds in both localities is very similar.” 


In view of these authorities, it must be held that the fishing areas involved 
in this petition are within the territorial waters of the State. 


It was finally argued that even on this conclusion the impugned Act was ultra 
vires because it was only the Centre and the Union and not the State that had the 
competence to legislate .on territorial waters. Turning now to the Government 
of India Act of 1935, it is conceded that there is nothing therein which supports 
the contention of the petitioners. On the other hand, an examination of the relevant 
provisions of that Act leads to the conclusion that it was the States that had the 
power to legislate on territorial waters. Section 99 (1) of the Act provides that the 
Federal Legislature may make laws for the whole or part of India and this of 
course is with reference to the subjects over which it has legislative competence 
as set out in lists 1 and 3 in the 7th schedule. Now, the only entry bearing on 
this subject in these lists is Entry 23 in the Federal list which is “ fishing and fisheries 
beyond territorial waters”. Entry 24 in the Provincial list is “‘ Fisheries”. Read- 
ing the two entries together it is clear that the States have the competence to legis- 
late generally on fisheries and that it is only fishery and fishing beyond territorial 
waters that are excepted from their jurisdiction. Therefore, Act XXVI of 1948 
will be intra vires of the powers of the Madras Legislature in so far as fishing in 
territorial waters are concerned. It must further be noted that section 99 (1) 
provides that the Federal Legislature can make laws for the whole or any part of 
British India and under section 311 “British India ” is defined as meaning “all 
territories for the time being comprised within the Governors’ provinces and the 
Chief Commissioners’ provinces.” The result then is that if a territory does not 
belong to any province, it does not form part of British India and if territorial 
waters do not belong to the Provinces, the Centre will have no legislative juris- 
diction either. The true position is that over the same territory the Province has 
powers of legislation in respect of subjects enumerated in List 2 and the Centre 
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over those mentioned in List 1 with a concurrent power over the subjects set out 
in List 3. In this view, the territorial waters, if they belong to British India, 
must belong to the several littoral States from which the marginal sea takes off ; 

and under Entry 24 of the Provincial List, it is only the Provinces that have 
competence to enact laws with reference thereto. 


It was next argued for the petitioners that whatever be the position as regards 
the validity of Act XXVI of 1948 and of the Notification issued thereunder on 
7th September, 1949, under the Government of India Act of 1935, when the notice 
dated 13th March, 1951, which is what is assailed here was issued, the Constitution of 
India had come into force ; that under Article 297 thereof, the territorial waters 
had come to be vested in the Union and that the notice issued thereafter was beyond 
the competence of the Madras State. The fallacy underlying this contention 
is that the assumption that the notice is in the same position as a Statute and its 
validity must be judged as if it were a law passed on that date. But that however 

_ is not the correct position. A law for purposes of Articles 245 and 246 is an enact- 
ment passed by a legislative body. It does not include a Notification by the 
Government. The extended definition of law as comprehending Government 
Notifications under Article 13 (3) (a) of the Constitution is only for the purpose 
of that part. The correct position is that the property having already vested in 
the Government, they are entitled to take all steps which owners of properties are 
entitled to take wherever the properties might be situate and the notice dated 
13th March, 1951, is within their rights as owners. And, further, there is no 
warrant for the contention that under the Constitution the territorial waters vest 
in the Union. Article 397 on which this contention is based runs as follows : 


“ All lands, minerals and other things of value underlying the ocean within the territorial waters 
of India shall vest in the Union and be held for the purposes of the Union.” 


Under the provision, what vests in the Union is the bed of the sea beneath 
the territorial waters and not the waters themselves and in law the two do not 
stand in the same position. The sea-bed belongs to the littoral State absolutely 
in the same manner as its lands. It has the fullest dominion over it; it alone is 
entitled to the minerals therein, and it is entitled to construct tunnels thereunder. 
Messrs. Higgins and Colombos on International Law of the Sea observe as 
follows : 


“ It is now generally admitted that the bed of the waters and the subsoil beneath both the terri- 
torial and interior waters belong to an unlimited extent, to the State which is sovereign of the 
territory on the surface. It therefore possesses the right to carry out the exploitation of both the 
surface and its subsoil by tunnelling or mining for coal and other minerals.” 


The territorial waters of a State, however, are unlike the sea-bed, subject 
to certain rights in favour of other nations such as peaceful navigation and that 
is the reason why writers on International Law, are, as already seen, not agreed 
whether the rights of the littoral State over those waters are in the nature of domi- 
nion or imperium. Therefore, it cannot be said that Article 297 which vests sea- 
beds in the Union Government has also the effect of vesting territorial waters in 
them. On the other hand, the provisions in the Government of India Act bearing 
on this question viz., Entry 23 in the Federal List and Entry 24 in the Provincial 
List, have been re-enacted in the Constitution as Entry 57 in the Union List and 
Entry 21 in the State List. Article 1 of the Constitution enacts that the territory 
of India shall comprise the territories of the States and this corresponds to the 
definition of “ British India” in section 311 of the Government of India Act, 
1935. There may be some difficulty in reconciling this Article with Article 
297. But that question, however, does not arise here. As regards the territorial 
waters, therefore, the position under the Constitution remains what it was under 
the Government of India Act. Even if we came to a different conclusion on this 
point, we should still hold that Entry 21 in the State List is sufficient to clothe 
the State Legislature with powers to enact laws in respect of fisheries in terri- 
torial waters, notwithstanding that they vested in the Union, as observed in 


00 : THE MADRAS LAW JOURNAL REPORTS. [1953 


„Attorney-General for the Dominion of Canada v. Attorney-General for the Provinces of 
Ontario, Quebec and Nova Scotia? : 

“ It must also be borne in mind that there is a broad distinction between proprietary rights and 
legislative jurisdiction. The fact that such jurisdiction in respect of a particular subject-matter is 
conferred on the Dominion Legislature, for example, affords no evidence that any proprietary rights 
with respect to it were transferred to the Dominion. There is no presumption that because legis- 
„lative jurisdiction was vested in the Dominion Parliament proprietary rights were transferred to it.” 

On this principle, there is no need to determine whether the right to the terri- 
-torial waters vests in the States ; it is sufficient that the power to legislate on fisheries 
itherein is granted to them. 


Counsel for petitioners relied on the decision in United States v. California? 
-as supporting his contention that the right to legislate on territorial waters rests 
with the Centre and not with the State. But there the facts were that the State 
of California had granted leases of petroleum and other minerals deposited in the 
-sea-bed in territorial waters. The Government of the United States claimed that 
-the sea bed with its minerals was vested in them and that therefore the State had 
.no right to deal with them. The contention on behalf of the State was that before 
it acceded to the Union it was entitled to the sea-bed by virtue of its status as a 
-sovereign power, that that right had not been surrendered to the Union and there- 
ifore, continued to beling to it. The Court by a majority decided, 

“ that California is not the owner of the three-mile marginal belt along its coast, and that Federal 
“Government rather than the State has paramount rights in and power over that belt, an incident 
¿to which is full dominion over the resources of the soil under that water area, including oil.” 

We fail to see how United States v. California? advances the case of the petitioners 
:any further than Article 297 of the Constitution which enacts precisely the law 
as laid down therein. It merely decided that the sea-bed within territorial waters 
‘belonged to the Union. But as already mentioned, title to.the sea bed is one thing 
„and the title to territorial waters or even right to fish in such waters is quite a differ- 
-ent thing, Skiriotes v. Florida’, and Manchester v. Commonwealth of Massachusetts‘, 
had established that a State had the right to regulate fishing in territorial waters. 
In United States v. California®, both these authorities were distinguished, the decision 
-in Manchester v. Commonwealth of Massachusetts * on the ground that it “ involved only 
the power of Massachusetts to regulate fishing”? and Skiriotes v. Florida? on the 
-ground that : 

“ that case was concerned with the State’s power to regulate and conserve within its territorial 
waters, not with it exercise of the right to use and deplete resources which might be of natural and 
international importance ” : P 

and that it was not decided “ whether the Federal Government owned or had 
‘paramount rights in the soil under the gulf waters.” That decision, therefore, 
is no authority on the right of States to enact laws in respect of fishing within terri- 
torial waters. The matter is placed beyond doubt by the decision in Toomer v. 
Witsell5, There, the question was about the validity of a Statute of South Carolina 
imposing a tax on. fish caught within territorial waters and requiring a licence in 
respect of fishing boats. The contention was that the State had no jurisdiction 
-over territorial waters and that the law was accordingly beyond its competence 
and that was sought to be supported’ by the decision in United States v. Caltfornia®. 
Tt was held that United States v. California, was not an authority for the position 
that the State had no conpetence to enact laws with reference to fishing in territorial 
-waters ; but that such laws would not, in case of conflict, prevail as against the 
rights of the Union. We are unable to see anything in these decisions which helps 
the petitioners and moreover, it is difficult to see how decisions as to the respective 
‘legislative jurisdiction of the Congress and of the States under the Constitution of 
America can be much assistance in deciding the question whether under the Consti- 
-tution of India the State Legislature has competence over a particular subject- 
“matter or the Union Legislature. That must be determined on its own provisions 





* x, L.R. (1898) A.C. 700 at p. 709. 4. 139 US. 240: 35 L.Ed. 159. 
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-and not much help can be derived from decisions on other Constitutions. For 
the reasons already given, we must hold that Act XXVI of 1948 is inira vires of the 
powers of the Madras Legislature. The first contention accordingly fails. 


(2) The second contention of the petitioner is that the impugned Act is a 
legislation on inter-State trade and that is a subject within the exclusive compe- 
tence of the Union being comprised in Entry 42 in the Union List and that, there- 
fore, the Madras Act is void. In support of this contention it is argued that the 
-chanks are largely used for inter-State trade being much in demand in Bengal and 
_Assam and that, therefore, the effect of the Act is to effect inter-State trade. There 
is no need to deal with this contention at any length. Act XXVI of 1948 was 
passed when the Government of India Act was in force and there was nothing in 
that Act corresponding to Entry 42 in the Constitution. Moreover, the notice 
‘dated 13th March, 1951, against which the petitioners complain is not, as already 
stated, law as defined in Articles 245 and 246 and no question of any legislative 
-competence with reference to Entry 42 arises, nor is the impugned Act a legislation 
-on inter-State commerce in any sense. And further, it is an extravagant contention 
‘to put forward that a law as to fishing for which specific provision is made in Entry 21 
-of the State List is a law relating to inter-State commerce. This contention also is 
-everruled. 


(3) Lastly it is contended that even if the Madras Act XXVI of 1948 is valid 
‘the termination of the lease by notice, dated 13th March, 1951, is bad, as it does not 
give three months’ notice as required by section 20 of the Act. Section 20 of the 
Act runs as follows : 


“ Section 20 (1) : In cases not governed by sections 18 and 19, where, before the notified date, 
ʻa landholder has created any right in any land (whether by way of lease or otherwise) including 
rights in any forest, mines or minerals, quarries, fisheries or ferries, the transaction shall be deemed 
to be valid ; and all rights and obligations arising thereunder, on or after the notified date, shall be 
‘enforceable by or against the Government : 


Provided that the transaction was not void or illegal under any law in force at the time: 


Provided further that any such right created on or after the 1st day of July, 1945, shall not be 
-enforceable against the Government, unless it was created for a period not exceeding one year : 


Provided also that where such right was created for a period exceeding one year, unless it relates 
:to the private land of the landholder within the meaning of section 3, clause (10) of the Estates Land 
Act, the Government may, if, in their opinion, it is in the publie interest to do so, by notice given to 
‘the person concerned, terminate the right with effect from such date as may be specified in the notice, 
-not being earlier than three months from the date thereof.” 


The scheme of section 20 is that it enacts that rights created by way of lease or 
-otherwise by the estate-holder prior to the notification under the Act should be 
-valid and this is subject to three provisos. In this petition we are not concerned 
‘with the first proviso. The second proviso enacts that rights created after rst July, 
1945, shall not be enforceable against the Government, unless it was for a period 
not exceeding one year. The lease in favour of the petitioners was created on Ist 
July, 1946, and was for a period of ten years ; and it therefore falls directly within 
the purview of this proviso. The notice dated 13th March, 1951, recites that it was 
under this proviso that the State terminated the lease. If the matter stood there, 
‘the petitioners concede that the notice should not be attacked as contravening 
the section. But their contention is that the matter is governed by the third proviso 
-which enacts that where “ such right ” was created for a period exceeding one year 
‘the Government might terminate it, if it is satisfied that it is in the interest of the 
-public to do so and that must be on giving three months’ notice. The argument 
„of the petitioners is that the words “ such rights ” in the third proviso have reference 
to the rights created after 1st July, 1945, mentioned in the previous proviso and on 
that construction the lease in favour of the petitioners could be terminated only in 
-accordance with that proviso by giving three months’ notice. But this is to read 
‘the third proviso not to the section, but to the second proviso and there is no warrant 
ïn Jaw for such a construction. The words “such rights” refer in the second 
-proviso only to the right dealt with in the body of the section and those words occur- 
xing in the third proviso should also bear the same interpretation. That the third 
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proviso does not govern the second proviso is also clear if the scope of the two pro- 
visos is examined. Under the second proviso, leases for a period exceeding one year 
and created after 1st July, 1945, are not enforceable against the Government. That 
is to say, the Government can elect to disaffirm them and they become, on such. 
disaffirmance, void. If the third proviso also applies to such leases as the peti- 
tioners contend, then the lease can be terminated only if the Government is satisfied. 
that it is in the public interest that it should be terminated and that further.in such 
cases the lessee will also be entitled to compensation under section 20 (2). In other 
words, while under the second proviso the Government can terminate the lease 
at its option and unconditionally, under proviso (3) that can be done only if it 
is in public interest and, in that event, on payment of-compensation and this repug~ 
nancy can be avoided only by construing them as referring to different subjects.. 
Then again there is in proviso (3) an exception with reference to rights created. 
over private lands ; there is nothing corresponding to it in the second proviso and 
„that also shows that the scope of the two provisos is different. The true effect of the 
section can be stated in three propositions: (i) Rights validly created prior to rst 
July, 1945, will be valid ;. (ii) Such rights, however, may be determined under the 
third proviso if it is in the.public interest to do so and in uch cases compensation. 
will be payable under section 20 (2) and (iii) Rights created after 1st July, 1945, if 
.they are for a period exceeding one year are liable to be avoided under the second 
proviso. In this view, we are of opinion: that the notice, dated 13th March, 1951, 
falls under the second proviso and is valid. 

It was stated by the petitioners that the Government have accepted rent for the 
current fasli ending with goth June, 1953 and that it would be inconvenient if their 
possession is disturbed before that date. ‘That, however, is not a matter for decision 
by this Court. The Government will, we have no doubt, do what is reasonable: 


under the circumstances. 
In the result, the petition is dismissed with costs, of the first respondent.. 


Advocate’s fee Rs. 250. 
VPS. _ Petition dismissed.. 
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Present :—Mnr. JUsTICE BALAKRISHNA AYYAR AND MR. JUsTICE CHANDRA. 


REDDY. 


‘The Public Prosecutor > i wu 
v. = ; 
K. G. Sivaswami and another ` -. Respondents. i 

Police Act (V of 1861), section 30 (2) and (1)—Scope—A maidan where a meeting is convened—If 
** thoroughfare ®°—Order under section 30 (2) prohibiting assemblies or processions—If can be made generally- 
or for any specified length of time—‘ Occasion ”’—Meaning. 

The mere existence of factions and the coming into being of a protracted state of what may be- 

called a cold war between factions would not be an “ occasion” within the meaning of section go (1): 
of the Police Act. When the “ cold war” becomes or threatens to become a “hot war” that. 
would certainly be an “‘ occasion”. Something which happens every day is not an occasion and 
section 30 (1) is not intended to control everyday conduct. . 
. The assemblies or processions which the Superintendent seeks to control must be on public roads: 
or in public streets or thoroughfares. “A place where the public congregate cannot be said to be a 
‘thoroughfare unless there is a right of way over that place. The right to pass and repass is essential’ 
to constitute a thoroughfare. 

Section 30 (2) does not contemplate a general order over a prolonged stretch of time so as to 
take in assemblies and processions which at the time the order is issued nobody has even thought of’ 
collecting or forming. What the sub-section visualizes is something proximate, something concrete, 
some particular assembly or assemblies, some particular procession or processions. It does not em-- 
power a Superintendent to lay down a general interdict. 

Scope and effect of sub-sections (1) and (2) of section go of the Police Act exhaustively considered.. 


Case-law discussed. 


Appellant * 
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iT). PUBLIC PROSECUTOR V. SIVASWAMI (Balakrishna, Ayyar, 7.). 603, 


. Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid respondents (accused) by the Court of the Sub-Magistrate of Koil- 
patti in C. C. No..593 of 1951 on his file. 


The Public Prosecutor (V. T. Rangaswami Atyangar) in person. 
C. R. Pattabhiraman for Respondent. 


The Court delivered the following judgments :— 

Balakrishna Aypar, $—The workmen employed in the mills in Koilpatti 
appear to be split into warring factions that have scant regard to law or the public 
peace. The Blackshirts also seem to have been adding in their own way to the 
difficulties of local officials. On the 31st December, 1950, the Assistant Superin- 
tendent of Police, Sankarankoil, wrote to the Assistant Collector, Tuticorin (he is 
the Executive Sub-Divisional Magistrate of the area) giving a resume of the situation 
from 1948. He remarked : 

“ Now, both in the labour front and in the political front trouble is brewing . . . . . The 
situation is full of explosive possibilities and breach of the peace is inherent in it.” 
After this appraisal of the situation he ended his letter in the following manner : 


“ Under the circumstances I consider it necessary to regulate the conduct of meetings and pro- 
cessions by enforcement of section 30 of the Police Act. I therefore propose to apply section 30 of the 
Police Act within the limits of Koilpatti town and Koilpatti Panchayat Board, for one year from 
toth January, 1g51 and request your concurrence.” 

Sometime in February—the date does not appear in the document before me 
—the Assistant Collector, Tuticorin, replied to the Assistant Superintendent as 
follows : 

“ Your suggestion to enforce section 30 of the Police Act (V of 1861) for one year within the 
limits of Koilpatti town is accepted.” 

On 5th March, 1951, the Assistant Superintendent of Police, Sankarankoil» 
issued an order in which he stated that rival groups exist among the labourers in 
Koilpatti, that subsequent to 1949 various instances involving a breach of the peace 
had occurred, that serious disputes still exist and that in the judgment of the Execu- 
tive First Class Magistrate, Tuticorin, meetings, assemblies, processions and the 
like within the limits of Koilpatti town and Panchayat Board and in villages with- 
in a radius of three miles from Koilpatti Panchayat Board area are likely to cause 
serious breaches of the peace if not controlled by the police. He then recorded 
his view : 

“I am satisfied that it is intended by the office-bearers, members, adherents and sympathisers 
of the above said groups and members, of the public in general, in Koilpatti town and Panchayat 


Board, ‘ to convene or collect assemblies and organise and conduct processions and the like in public 
places, streets, roads and thoroughfares within the limits of Koilpatti town and Panchayat Board’.” 


After that he passed this order : 

“ The other office-bearers, members, adherents and sympathisers of the groups and organisations 

named as well as those of other groups and associations and the members of the public in general who intend 
to convene and collect assemblies, organise and conduct processions and the like, to apply for a licence 
to the Assistant Superintendent of Police, Sankarankoil, for such meetings, assemblies and processions 
and the like within the abovesaid limits, under section 30 of the Police Act (V of 1861) for a period 
of one year with effect from 15th March, 1951. Any disobedience of orders will render persons liable 
for punishment under section 188, Indian Penal Code and other provisions of the law.” 
This order was addressed to twenty-one named individuals who were said to be- 
long to the I. N. T. U. C. group employed in the Loyal Mills ; to ten individuals 
said to belong to S. R. V. group employed in the same Mills ; to nine individuals 
said to belong to other labour groups ; to nine individuals who were said to belong 
to the Blackshirts party ; and to eleven individuals said to belong to the Socialist 
party. In other words, it was a special order so far as the individuals specified 
in the order are concerned and a general order as regards the rest of the public. 


At about 7-30 p.m. on 19th March, 1951, two persons named Sivaswami and 
Ponniah, who are said to be members of the Socialist Party, convened a meeting 
in Gandhi Maidan, Koilpatti, without applying for and obtaining a licence from 
the Assistant Superintendent of Police, Sankarankoil to hold their meeting. Ponniah' 
addressed the gathering introducing Sivaswami to the audience and Sivaswami 
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addressed them. The Circle Inspector of Police, Koilpatti, went to the meeting 
and informed both the accused of the ban that had been imposed on the meeting 
and asked them not to proceed with it. Sivaswami took the line that the prohi- 
bitory order was illegal and tried to go on with the meeting. Thereupon the 
Inspector arrested both Sivaswami and Ponniah and subsequently laid a charge- 
sheet against them under section 32 of the Indian Police Act. 


The Sub-Magistrate, Keilpatti, acquitted both the accused holding : 


“ In the result, I find firstly that the order Exhibit P-2 is itself ultra vires the Assistant Superin-. 
tendent and hence not enforceable and secondly that even if it be assumed that the order is legal,, 
the manner of its execution was improper and that the order does not apply to a place like the Gandhi 
Maidan which is not a thoroughfare. In either case it follows that the accused are not guilty of the 
offence with which they stand charged, and I therefore acquit them under section 245 (1), Criminal: 
Procedure Code.” 

Against this order of acquittal the State has preferred an appeal. Section 30 
of the Police Act (V of 1861) enacts: 

“ (1) The District Superintendent or Assistant District Superintendent of Police may, as occasion 
requires, direct the conduct of all assemblies and processions on the public roads, or in the public 
streets or thoroughfares, and prescribe the routes by which, and the times at which such processions. 
may pass, : 

(2) He may also, on being satisfied that it is intended by any person or class of persons to con- 
vene or collect an assembly in any such road, street or thoroughfare or to form a procession which 
would in the judgment of the Magistrate of the district, or the sub-division of a district, if uncontrolled 
be likely to cause a breach of the peace, require by general or special notice that the persons convening 
or collecting such assembly or directing or promoting such procession shall apply for a licence. 

(3) On such application being made, he may issue a licence specifying the names of the 
licensees and defining the conditions on which alone such assembly or such procession is to be 
permitted to take place and otherwise giving effect to this section ; provided that no fee shall be 
charged on the application for, or grant of, any such licence. 

(4) He may also regulate the extent to which music may be used in the streets on the 
oceasion of festivals and ceremonies.” 

In one or two respects the section is not as clear as it might be. Neverthe- 
less when it is carefully read certain points are seen to stand out. The first sub- 
section gives the Superintendent of Police (District or Assistant) power to direct 
the conduct of assemblies and processions in certain circumstances. Two modes 
—these of course are not exhaustive—in which this power may be exercised are 
indicated in the sub-section itself. They are the power to prescribe the routes 
of processions and the power to prescribe the times at which processions may pass. 
Thus the Superintendent may direct that processions must move along certain 
routes and streets which means that he may’ direct that they shall not pass 
along other routes or streets. The Superintendent may also direct that the pro- 
cessions shall start and end at the time he may prescribe which, in its turn, implies 
that the processions cannot be taken out at other times. These and the other 
powers relating to the conduct of assemblies and processions may be exercised 
“as occasion requires.” Familiar examples of such occasions are furnished by 
our religious festivals and celebrations, Sri Ramanavami, Vijayadasami, Ramzan, 
Bakrid, Easter, Christmas. The occasions on which these powers may be exer- 
cised need not, however, be religious. They may be political, as for instance an 
election, or economic, as for instance a lockout or a strike. They may be social, 
as for instance, the visit of a noted personality. In fact, the occasion may be any- 
thing ; it may arise anyhow, it may arise at any time, it may be of varying dura- 
tion, but nevertheless it must be an occasion. 


The learned Public: Prosecutor argued that the word ‘ occasion’ would cover 
a situation where local parties are at war. The argument is only partly right. I 
have no doubt that when some incident or other has brought factious feeling 
to a boil, the situation may be described as an “‘ occasion.” But, I am reluctant to. 
endorse the view that the mere existence of factions and the coming into being 
of a protracted state of what may be called cold war between factions would be an 
“ occasion ” within the meaning of the sub-section. When the cold war becomes. 
or threatens to become a hot war that would certainly be an “ occasion.” But 
something which happens every day is certainly not an “ occasion ” unless of course: 
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a storm gathers every day and sub-section (1) is not intended to control everyday 
conduct. 

That is not the only limitation imposed on the Superintendent by this sub- 
section. The assemblies or processions which he seeks to control must be on public 
roads or in public streets or thoroughfares. The learned Public Prosecutor argued 
that a place where the public congregate is a thoroughfare. I am unable to agree. 
The essential idea of a thoroughfare is the right of the public to pass and repass 
over it? A place to which the public are merely entitled to go and over which 
they have no right of way is not a thoroughfare. When a Court is sitting the 
Court hall and its precincts would be a public place in the sense that the public have 
a right to go there and usually do go there, but a Court hall is not a thoroughfare. 
The marina including the carriage-way and the foot-paths are thoroughfares, but the 
sands where people congregate to take the air or to relax or to amuse themselves, 
though a public place, cannot be said to be a thoroughfare. Of course, there 
may be thoroughfares across a public place, but nevertheless a thoroughfare is 
essentially different from a public place. No authority beyond a standard dictionary 
would seem to be required for saying that every public place is not a thoroughfare 
and that the essential idea of a thoroughfare is the right of passage and repassage. 
In the Concise Oxford Dictionary this meaning is given to the word “ thoroughfare ” 
road, street, especially one through which much traffic passes. I would refer the 
more punctilious to Parshottam Das Tandon v. Emperor’, where it was held that 
a park was not a thoroughfare, and, to Antarjan Mohanty v. State of Orissa®, where 
it was held “ every public plaze will not necessarily become a thoroughfare unless 
that place is used as a passage for people to pass through.” Of course, in order to 
constitute a thoroughfare it is not essential that the public should have a right to 
ride or drive over it, it is enough if they have a right to walk across but the right to 
pass and repass is essential. ae 


The second and third sub-sections of section 30 confers, on the Superintendent 
powers of closer control over assemblies and processions. He may, subject to. the 
conditions laid down in them, require those who convene an assembly or take out a 
procession to obtain a licence from him. In that licence he may Jay down detailed 
conditions for the conduct of the assembly or procession. He may, for instance, 
insist that nobody in the assembly or procession should carry arms or lethal weapons, 
He may prohibit the shouting of war-cries or slogans or the carrying of banners. 
that may provoke violence. So long as the conditions imposed are bona fide and 
fairly calculated to attain the purpose of preserving law and order and are not 
arbitrary or capricious, the Superintendent has an ample measure of discretion 
_ in the matter, 

However, the exercise of his power is subject to certain limitations : 


(1) The place where it is intended to convene or collect an assembly must be 
a public road, public street or thoroughfare. That is made clear by the use of the 
word “ such” in the second sub-section. 

(2) That assembly must be such that it would “in the judgment 
of the’ Magistrate of the district, or of the sub-division of a district, if 
uncontrolled, be likely to cause a breach of the peace.” This means that the 
District Magistrate or the Sub-Divisional Magistrate must apply his mind to the 
matter and he must reach the conclusion that the assembly or procession, if un- 
controlled, is likely to cause a breach of the peace. It will be noticed that the- 
word used in the sub-section is “judgment” and not “apprehend” or “ reason 
to apprehend.” The word “judgment” has a firmer connotation and requires. 
that the Magistrate of the district or sub-division must have applied his mind 
to the matter and come to the considered conclusion that the assembly or pro- 
cession if uncontrolled is likely to cause a breach of the peace. 

I may state at this point that there was some discussion over the question. 
whether in sub-section (2) of the clause “ which would, in the judgment of the 
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Magistrate of the District, or of the sub-diyision of. a district; if uncontrolled, be 
likely to cause a breach of the peace ” governs only the word “ procession ” occurring 
immediately before it or whether it also- qualifies the word “ assembly ” occurring 
a little earlier. I am clear in my mind that the clause qualifies both the word 
“ procession ” and the word “assembly.” And that is for two reasons. If the 
draftsman had intended that the clause should qualify only the word “ procession ” 
I would expect him to have cast the sub-section in the following manner : he may 
also on. being satisfied that it is intended by any person or class of persons to form 
a procession which would, in the judgment of the Magistrate of the district, or 
of the sub-division of a district, if uncontrolled be likely to cause a breach of the 
peace or to convene or collect an assembly in any such road, street or thoroughfare, 
etc. I have had some opportunity of familiarising myself with the technique of 
legislative drafting and employing the words actually occurring in sub-section (2) 
of section 30. I have no doubt that an ordinary draftsman would, if the intention 
had been that only the word “ procession ” should be qualified by the clause, have 
arranged the words in the manner I have indicated above. 


The argument based on drafting technique apart, the very purpose of the 
sub-section is to confer on the police powers to avert breaches of the peace. If 
the assembly is not of a kind that is likely to produce a breach of the peace it would 
be wholly pointless to insist that its conveners should apply for a licence. In so 
far as it is likely to obstruct traffic, sufficient provision exists in sub-section (1) 
of section 30 and elsewhere in the Act and other enactments. 


It has next to be remarked that the requirement that the assembly should 
be in a public street, road or thoroughfare does not, however, seem to apply to pro- 
cessions ; as the section stands, the expression “in any such road, street or thorough- 
fare ” applies only to the word “ assembly”. That being so a procession in any 
public place—whether the place is a street, road, thoroughfare or not—would be 
covered by the second sub-section. Whether that sub-section extends to the pro- 
cessions which pass over or along places which are not public is a matter on 
which I need express no opinion now. A procession, it will be appreciated, is 
‘only an assembly in motion ; an assembly that consciously intends to go from 
one place to another or to a place and back or may be even round a place. When ~ 
the assembly becomes a procession, even if it is not on a public road, street or 
thoroughfare, it would become subject to control under sub-section (2). 


(3) The Superintendent must be satisfied that any person or class of persons 
intend to convene an assembly or form a procession. The difference between the 
‘words used here and those used in the first sub-section where the relevant expres- 
sion is “as occasion requires’ will at once be noticed. In order to enable the 
Superintendent to act under sub-section (2) he must be satisfied on certain points. 
‘One is that any person or class of persons intend to collect an assembly or take 
‘out a procession. It is of course not necessary that he should know the names of 
the promoters. The requirements of the sub-section would be met if he is satis- 
fied : that certain class of persons, for instance, Hindus, Muslims or Christians 
in a locality intend to take out a procession. But, he must be satisfied that they 
intend to do so. The powers conferred by the sub-section is not exhausted in 
respect of any occasion merely because it has been used in respect of a particular 
assembly or a procession. It can be used on the same occasion in respect of any 
number of assemblies or processions. It is common knowledge that at certain 
times in the year Hindus, Muslims and Christians take out numerous processions 
starting from different temples, dargas, or chapels, that these sometimes go different 
ways and sometimes converge to form larger processions. The powers conferred 
by this sub-section may be exercised in respect of every one of such processions. 
But the requirement of the sub-section that any person or class of persons 
intend to take out a procession always-remains. Therefore the sub-section does not 
contemplate a general order over a prolonged stretch of time so as to take in assem~ 
blies and processions which at the time the order is issued nobody has even thought 
of collecting or forming. What the sub-section visualises is something proximate, 
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something concrete, some particular assembly or assemblies, some particular 


procession or processions. It does not empower a Superintendent to lay down a 
general interdict. | l 


4- Next the Superintendent must issue a notice requiring the persons con- 
vening an assembly or promoting a procession to apply for a licence. The notice 
may be. general or special, depending upon the circumstances of the case. Where 
the names and addresses of the persons intending to convene an assembly or promote 
a procession are known it will be more appropriate to issue a special notice, but 
where the persons intending to convene an assembly or promote a procession belong 
to a class of persons, upon every one of whom it may not be practicable to serve 
a special notice, or where it is likely that a particular individual intending to collect 
an assembly or promote a procession is likely to evade the notice—these are merely 
illustrative—a general notice may be issued. 


5. Finally in the licences which he issues the Superintendent may lay down 
detailed conditions for the conduct of the assembly or procession. Such seems to 
me to be the effect of section go (1) and (2). 


It is not necessary to examine all the decisions cited at the Bar during the 
arguments and so I shall content myself with rapidly reviewing those that seem 
more directly in point. In Emperor v. Krishnalal', it was ruled that an order of the 
Superintendent of Police, 


“that no one plying the trade of a jatrawal is to be allowed to frequent the Moghalsarai 
Railway Station and the thoroughfares and other public places in Moghalsarai without having first 
obtained a pass or licence from the Superintendent of Police or District Magistrate,” 


was ultra vires. The effect of the decision is that section 30 cannot be invoked to 
control the movement of individuals in public places or thoroughfares. 


In Emperor v. Shamakandu*, the Court decided, ‘‘ under section 30 of the Police 
Act there must be a notice, special or general, on each occasion on which an intended 
assembly or assemblies is or are required by the Superintendent of Police to be con- 
trolled by means of licences to be taken out by the persons celebrating the festivities 
concerned,” In that case an order issued in connection with the Mohurrum of 
1915 was held not to be available in respect of Mohurrum of 1916. It may be 
remarked, however, that the Court did not indicate—nor was it necessary for it 
to do so—for what length of time an “ occasion”’ may be said to last. It will, 
however, seem to imply that one notification will cover the whole of a festival 
spread over a number of days. The headnote to the case in Sitaramdas v. King- 
Emperor? reads as follows : 


“ After an application for a licence to take out a procession is made under section 30, Police Act, 
1861, the applicant is free to take out the procession whether the licence applied for is issued or not. 
If the licence has been ‘ issued ’ the licensee is bound to obey the conditions upon which it is granted 
whether it has been delivered or not ; if on the other hand, it has not been issued, he is only bound to 
see that the general law is not broken. 


Where, therefore, under the orders of the District Superintendent of Police, the petitioner applied 
for a licence to take out a religious procession, but the licence imposing certain conditions, although 
signed by the Superintendent, was not in fact delivered to the applicant who, however, without waiting 
for delivery of licence took out the procession. 


Held: in revision, that no offence punishable under section 32 of the Police Act, was committed 
as there was neither a failure to apply for a licence nor a violation of an order ‘ issued’ under section 
30. 

Held also, that the word ‘issue’ in that section signifies that if the District Superintendent or 
Assistant Superintendent of Police signs the licence and delivers it to some one with directions that 
it shall in due course be delivered to the appellant, the licence has been issued within the meaning 


of the section.” 
The case in Emperor v. Shanker Singh* was under sub-section (4) of section 30 
of the Act. Though it is not directly applicable it is nevertheless of interest as 


indicating to some extent the powers of a police officer under section 30 of the Act. 
The Court ruled, 
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* The powers given to the Police by section go (4) of the Police Act to regulate the extent to which 
music may be used in the streets on the occasion of festivals and cgremonies do not extend to the passing: 
of an order that no ‘crowds attended by music shall pass within the inhabited parts of a particular- 
city during the Holi. A total prohibition is not covered by the word ‘ regulate °.” 

In Public Prosecutor v. Satyanarayana’, there was a notice in respect of assemblies. 
and processions which were actually and actively in contemplation, and a copy 
of the notice was served on “ one of the leading spirits at the meeting.” The scope- 
of sub-sections (1) and (2) of section 30 did not really arise for consideration, in this- 


case, 

The case in Debendranath Mandal v. The Emperor? is very much in point. In 
that case the Superintendent of Police with the approval of the Magistrate promul-- 
gated a notice requiring any person taking out a procession which might pass by the: 
Imambari or any mosque to apply to him for a licence. The order was issued 
on the goth August, 1929, and was to remain in force for two months. On the. 
15th September that order was disobeyed and the persons concerned were convicted. 
When the matter was taken up to the High Court it was contended for the peti-- 
tioners that the order of the Superintendent was ultra vires and illegal. The judgment 
runs : 

“Mr. Basu. . . . . . contends that section 30 does not contemplate a general order 
ofthe character issued by the Superintendent of Police. His contention is that on the wording of` 
section 30, there must be some procession or meeting actually in contemplation at the time, and then 
and then only can the Superintendent of Police with the approval of the District Magistrate or Sub- 
Divisional Magistrate call on the convener of the assembly or procession to apply for a licence. - Reading 
the section carefully that appears to me to be the correct interpretation of it. The Superintendent. 
of Police has first of all to be satisfied that it is intended by a person or a class of persons to take out 
procession or hold a meeting. He has then obviously to take the opinion of the District Magistrate- 
or the Sub-Divisional Magistrate and if, in the opinion of that officer, such assembly or procession. 
if uncontrolled, may cause a breach of the peace, he might then issue a notice general or special that 
these persons shall apply for a licence. The section does not, I think, empower him to issue a general notice- 
as he has done'that any one taking out a procession passing a Mosque must take out a licence. 

It does not contemplate his taking any action until he is satisfied that it is intended to take out a 
procession which, in the opinion of the District Magistrate or the Sub-Divisional Magistrate, if un-- 
controlled, would be likely to cause a breach of the peace.” 


If I may say so with respect this seems to be the correct view of the matter. 


I have already mentioned that in Emperor v. Shankar Singh’, it was decided that 
the power to regulate music conferred on the police by section 30 (4) of the Police- 
Act did not empower them to impose a total prohibition. In Emperor v. Quasim 
Raza*, it was held that the same rule applies under section 30 (2) and that the sub-. 
section dces not in terms give any power to the authorities absolutely to forbid. 
the taking out of a procession. The Court remarked that “the power to control 
does not include the power to forbid.” 

The decisions thus far examined either support or are consistent with the 
exposition which I have attempted to give of the ambit of the sub-sections (1) and 
(2) of section 30. A different view, however, found favour with a Special Bench of 
the Patna High Court in King-Emperor v. Abdul Hamid’. The Court there. 
observed : 

“ The terms of the section are sufficiently wide to empower the Superintendent to issue a general 
notification containing a prohibition against convening or directing or promoting processions without. 
a licence even though such prohibition is without limit of time.” 

In respect of this statement I would make certain observations. The first 
is, as explained on page 796 of Emperor v. Quasim Raza‘ that it was merely obiter. 
The persons concerned in that case were convicted not under the provisions of the- 
Police Act but under the Indian Penal Code. The next observation that I would 
make is that Das, J., one of the three Judges who constituted the Special Bench dissen- 
ted from this view. The third is that there is no discussion in the judgment of 
Mullick, J., in which this expression of opinion occurs of the scope of sub-section (2) 
of section 30. Finally, if I may say so with respect, the view expressed by the Court. 
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fails to give effect to the words “ on being satisfied that it is intended by any person. 
or class of persons to convene or collect an assembly . . . . . or to form 
processions ” that appear in the sub-section. These words make it clear that before: 
a Superintendent of Police can act under section 30 (2) he has to be satisfied in respect 
of certain matter and that matter is that some person or persons intend to convene: 
an assembly or form a procession. Obviously where no such intention exists there: . 
can be no satisfaction that it exists, and the power under section 30 (2) cannot be 
exercised. It is no doubt true that section 30 (2) does not say that the order of the 
Superintendent shall not be in force for more than a certain period, but it was 
clearly unnecessary for the legislature to say so since it is apparent from the language 
used that the period during which the order of the Superintendent can operate or’ 
remain in force is dependent upon the duration’ of the contingency created by the 
intention of persons to collect assemblies or take out processions. That being so- 
I must respectfully dissent fiom the view that the Superintendent can issue an order 
without limit of time, j 

The case in Rambabu v. King Emperor} is of little assistance. There a licence 
had been issued for the taking out of a particular procession on 2nd April, 1944. 
That licence had specified the hours during which the procession might pass and the 
route it might take. ‘They were perfectly valid conditions and undoubtedly within 
the scope of section 30 (2). The conditions of the licence were violated, the orders 
of the police and the Magistrates disobeyed and a determined effort was made to 
break through the police cordon. The Court held that an offence under section 
141, Penal Code, had been committed. IfI may say so’with respect that decision 
was clearly right. 


The last case I have to refer to is reported in Lakshmikant v. Crown®. That 
was a decision under section 30 (4) of the Police Act which is very differently worded 
from sub-sections (1) and (2). 


If the order issued by the Assistant Superintendent of Police, dated 5th March, 
1951, is examined in the light of the discussion that has so far been made, it will 
be seen to be bad in every way. The Superintendent did not inform the Sub-Divi- 
sional Magistrate that any person or class of persons intended to collect any assembly 
or assemblies or take out any procession or processions and he could not have done 
so. because he himself does not appear to have had such information. In his letter 
he merely stated that he considered the situation “full of explosive possibilities ”, 
that it was necessary to regulate the conduct of meetings and processions and that 
he proposed to apply section go for one year and invited the concurrence of the Magis- 
trate. The order of the Magistrate does not show, nor does it otherwise appear, 
that he applied his mind to the possibility of any assembly or procession being 
likely to cause a breach of the peace ; in the context he could not have possibly 
done that. In effect the Assistant Superintendent told the Magistrate that he 
intended doing a certain thing and the Magistrate adopting the line of least resis- 
tance and without applying his mind to the matter on which the statute required 
him to form a judgment acquiesced in it. It will be noticed that the order in question. 
was not issued in respect of or in relation to any intended assembly or procession. 
The duration of the order was for an arbitrary period of one year. The order- 
applied not merely to any person or class of persons as required by sub-section (2) 
but to the members of the public in general also. The order ignored the fact in. 
respect of assemblies, it is only the assemblies in public roads, streets or thorough- 
fares that can be dealt with under section 30 (2). 


I have no doubt in my mind that the order of the Superintendent of Police- 
was illegal. Besides, the two accused before the Magistrate had not collected or 
convened any assembly in any public street, public road, or thoroughfare. In my 
opinion, they were rightly acquitted. This appeal is therefore dismissed. 


Chandra Reddi, }.—This appeal is filed by the Government of Madras State- 
against the order of the Second Class Magistrate of Koilpatti acquitting the respon-- 
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dents. The case came up for hearing in the first instance before Somasundaram, J., 

-who referred it to a Bench as in his opinion it involved an important question of law. 
The respondents. were prosecuted under section 32 of the Indian Police Act (Act V 
of 1861) hereinafter referred to as the Act for violation of the provisions of section 30 
-of the said Act. The facts are not in dispute, the only question debated being 
-whether on the facts found, the respondents could be said to have committed any 
offence. 


On 19th March, 1951, the two respondents convened a public meeting to 
‘be held on the Gandhi Maidan in Koilpatti and when the meeting was about to be 
addressed, the Inspector of Police served a copy of the order passed under section 30 
-of Act V of 1861 and asked them not to proceed with the meeting as a licence was 
not obtained as required by the order. In disregard of this the respondents wanted 
to proceed with the meeting. Thereupon the police officer arrested the two res- 
-pondents and finally charge-sheeted them before the Second Class Magistrate, 
Koilpatti, under section 32 of the said Act. 


The order served on the respondents was one passed by the Assistant Superin- 
tendent of Police under section 30 of the Act on 5th March, 1951. After setting 
-out the circumstances necessitating the promulgation of such an order, namely, 
the existence of serious disputes, keen rivalry and high tension between the two 
rival groups of workers of the Loyal Mills and after mentioning the names of several 
-persons belonging to these two groups, the operative part of the order ran thus : 

“ The other office-bearers, members, adherents and sympathisers of the groups and organisations 
named, as well as those of other groups and associations and the members of the public in general, . 
who intend to convene and collect assemblies, organise and conduct procession and the like, to apply 
for a licence to the Assistant Superintendent of Police,.Sankarankoil. for such meetings, assemblies 
-and processions and the like within the abovesaid limits, under section 30 of the Police Act V of 1861 
for a period of one year with effect from 15th March, 1951. Any disobedience of orders will render 
persons liable for punishment under section 188, Indian Penal Code and other provisions of the law. 
At least five days’ time should be given to the Assistant Superintendent of Police, Sankarankoil, for the 
issue of a licence.” i 

The validity of the order was challenged on the ground that such an order 
would not come within the purview of section 30 of the Act, as none of the ingre- 
-dients necessary to constitute an offence under section 32 was present in the case. 
It was contended before the Magistrate, inter alia, that the place where the meeting 
was sought to be held was not either a public road, or public street or a thoroughfare, 
‘that a general order to be in force for a particular period is obnoxious to the provi- 
‘sions of section 30 and that it is unconstitutional being opposed to the fundamental 
rights guaranteed under the Constitution. These contentions found favour with 
the lower court and the respondents were acquitted. Hence the present appeal by 
the State Government. 


It is urged on behalf of the State Government by the learned Public Prosecutor 
that the view of the Magistrate that the order in question falls outside scope of 
section 30 of the Act is erroneous and that the provisions of section 30 are in terms 
applicable to the present case, while it is maintained on behalf of the respondents 
that section 30 of the Act does not empower the police officer concerned to make an 
order of the kind passed in the case. To appreciate the relative contentions it is 
necessary to extract the relevant provisions of the Act. Section 30 of the Act runs 
thus : 


“30, (1) The District Superintendent or Assistant Superintendent of Police may, as occasion 
requires, direct the conduct of all assemblies and processions on the public roads, or in the public 
„streets or thoroughfares and prescribe the routes by which, and the times at which, such processions 
may pass. : Í 

(2) He may also, on being satisfied that it is intended by any persons or class of persons to 
convene or collect an assembly in any such road, street or thoroughfare, or to form a procession which 
would, in the judgment of the Magistrate of the District, or of the Sub-division of a District if uncon- 
trolled, be likely to cause a breach of the peace, require by general or special notice that the persons 
‘convening or collecting such assembly or directing or promoting such procession shall apply for a 
licence.” 


‘The penalties for disobedience of the orders issued under section 30 are pro- 
vided for in section 32 of the Act. Section 32 enacts: 
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“Every person opposing or not obeying the orders issued under the last three preceding sections,. 
or violating the conditions of any licence granted by the District Superintendent or Assistant District 
Superintendent of Police for the use of music, or for the conduct of assemblies and processions, shall be- 
liable on conviction before a Magistrate to a fine not exceeding two hundred rupees.” 

The answer to the questions arising in this matter turn mainly on the construc- 
tion to be placed on sub-section (2) of section 30 of the Act. 


The first point that falls to be decided is whether Gandhi Maidan in this case- 
isa public road or a public street or a thoroughfare within the meaning of section 30. 
There can be no doubt that it is not a public road or a public street. The only 
question is whether it is a thoroughfare. That it is a public place cannot be disputed. 
But the matter for consideration is whether every public place is a thoroughfare 
so as to fall under section 30. In other words, is the expression thoroughfare of such 
a wide import as to include every public place irrespective of the use to which it is 
put. The meanings of the expression “thoroughfare” so far as they are relevant 
for the inquiry as given in Murray’s English Oxford Dictionary, Vol. IX, Part II,, 
are : 


“A passage or way through (a) . . . . (b) . . . . (¢) A road, street, lane, or path 
forming a communication between two other roads, or streets, or between two places, a public way 
unobstructed and open at both ends especially, a main road or street, a highway ”. 


This shows that every public place cannot become a thoroughfare. The- 
term “thoroughfare” can include a public place which as stated above serves,. 
as a passage for the public. In my opinion every place of public resort cannot 
be a thoroughfare for purposes of section 30 of the Act. It is only a place 
which is used by the public for passing from one place to another that will 
attract the provisions of section 30 and the expression, “thoroughfare” is not of 
such wide connotation as contended for by the appellant. If the legislature 
wanted that section 30 should cover every public place the intention would 
have been expressed in clear and unambiguous terms by the use of the word “a 

ublic place”? or “a place of public resort”. The absence of these expressions 
‘in my opinion indicates that the intendment of the section was not to include in its. 
scope every place to which the public have a right to resort. 

Support to this view can be had in Emperor v. Parshottam Das Tandon. There 
the accused persons who convened a meeting to be held in a public park were required 
to apply for a licence for that meeting under section 30 of the Police Act. The 
-order having been disobeyed and the conveners having been prosecuted for that 
offence, the question arose whether a public park was a thoroughfare within the- 
ambit of section 30. It was answered in the negative and Kendall, J., in dealing 
with the question, observed : 


“It is certain, however, that the park is not intended to be exclusively used asa thoroughfare 
‘er as a way by which people pass, and this is not its chief or primary object. It is no doubt a public: 
place, but section 30 of the Police Act does not refer to a public place.” 


‘The same view is shared by the Bench of the Orissa High Court in Antarjam: 
Mohanty v. State of Orissa?. It was laid down in this case that in order to succeed 
in a prosecution under section 30 it must be established that the actual site of the 
meeting was used as a passage by the public. 

$ The learned Public Prosecutor in support of the theory that the expression 
“thoroughfare” is capable of wider meaning relies on the passage in Roland Burrows 
.“ Words and Phrases Judicially Defined”, (Vol. 5), page 291. Under the word 
“thoroughfare” it is stated : 


, Australia.—‘* The question in this case is whether a railway enclosure isa‘ thoroughfare’ . . . 

This railway was open for public traffic. Every person on paying his fare had a right to sit in the 
train and pass over the line, and therefore it was a thoroughfare. It is said that a member of the public 
has no right to walk along the railway line nor has a person the right to drive or ride along the line ; 
but it does not follow that a place is not a thoroughfare because the right to use it is restricted in a cer- 
tain way. In England there are many places where the public have a right to walk but where the 
public cannot drive or ride, and such places are thoroughfares. It does not follow because a place 
is not open for all purposes that it is not a thoroughfare.” 





1. (1933) I-L.R. 55 All. 862. 1951 Orissa 5r. 
2. LL.R. (1951) Cut. 584: ALR, 
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"This is an extract from the judgment of Darley, C.J., in Ex. P. Rayan!. Evi- 
dently this construction is based on the terms of the provisions of the Railway Act 
in Australia. So, that does not throw much light on the point for decision in this 
case. I therefore feel that the definition of “thoroughfare” as given in that ruling 
is not of much-help in this case. There is no evidence in the present case that 
‘Gandhi Maidan is used by the public for gaining access to other places. Al that 
P.W. 1 testifies to is that the venue of the meeting is a public place. It follows that 
the order directing the persons mentioned therein to obtain a licence before holding 
the meeting at Gandhi Maidan which as I have already said cannot be called a 
‘thoroughfare, is beyond the powers of the Assistant District Superintendent of Police 
and contravention of such an order does not constitute an offence within the meaning 
-of section 32 of the Act. This is sufficient to dispose of the appeal. 


But as another point also was argued at great length, I would 
like to deal with it. Thé point is whether section go (2) confers a 
power on the District or Assistant District Superintendent of Police to pass a 
general order so as to be effective fora specified period or whether it can only 
“be with reference to a particular meeting. Mr. Rangaswami Aiyangar, the learned 
‘Public Prosecutor, submitted that the order contemplated can be of a general 
‘nature and it need not be confined to any specific meeting or a procession. Accord- 
ing to the learned Public Prosecutor, the intendment of the section is to enable 
the Police Officer to regulate processions and assemblies and therefore the officer 
concerned can pass an order to be operative for a specified period and for particular 
-places which in the opinion of the authorities are considered to be potential sources 
cof disturbance to public peace or tranquillity and that it is not obligatory on the 
officer concerned to pass a separate order for every meeting. In my opinion, the 
Janguage of sub-section (2) of section 30 cannot bear the interpretation that is sought 
-to be put upon it by the learned Public Prosecutor. According to that sub-section 
the officer concerned should be satisfied that any person or class of persons were 
‘intending to convene or collect an assembly or form a procession. It is also neces- 
‘sary that before the powers could be exercised under sub-section (2) the Magistrate 
‘mentioned in the sub-section should apply his mind to the question whether it would 
lead to a breach of the peace or not. It looks to me that the condition precedent 
to the promulgation of the order under this sub-section is a meeting or a procession 
‘in contemplation. It is something immediate or in prospect that is envisaged in 


the sub-section and not what is remote or something likely to happen in distant . 


future. If the sub-section was intended to invest the District or Assistant Superin-~ 
-tendent of Police with powe! to issue a general order to be operative for a particular 
‘period the expression “‘on being satisfied, etc.”, does not have significance. It is 
‘clear to my mind that this sub-section visualises a meeting or a procession in contem- 
plation by any particular individual or class of individuals. The satisfaction 
` contemplated on the part of the officer concerned is in relation to an assembly or 
procession that is proximate. The object in requiring a licence to be obtained 
in a given situation is to direct the conduct of all the assemblies and processions on 
the public roads or in the public streets or in the thoroughfares in the interest of traffic 
and maintenance of order in those places by laying down conditions which have 
to*be conformed to by the licensee. The Police Officers enumerated in the section 
have to deal with each case as it arises by applying their mind to it. A separate 
order must be passed as and when the police officer is satisfied that a public meeting 
is going to be convened or a procession is going to be taken out. 


That this is the true meaning of the sub-section is seen from Debendrenath Mandal 
v, The Emperor®. In that case the Superintendent of Police of Hooghly promul- 
gated a notice under section 30 of the Police Act requiring the persons taking out a 
procession that might pass by a particular mosque to apply to him for a licence. 
‘This order was to remain in force for two months. It was ruled by Cuming, J., 
that section 30 did not confer a power on the Superintendent of Police to issue a 
general notice as had been done in that case. 





1. (1899) 20 N.S. W.L.R. 274. 2. (1930) LL.R. 58 Cal. 879. 
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. The same view was taken in the dissenting judgment of Das, J., in King Emperor 
‘v. Abdul Hamid+, though the other two Judges Mullick and Coutts, JJ., took a different 
view on this aspect of the matter. In support of this view Das, J., placed reliance 
-on an unreported decision of that Court in Criminal Reference No. 32 of 1917. 
The opinion of the majority of the judges was that the words in section 30 are 
‘sufficiently general to enable the authorities concerned to issue a general notifi- 
-cation for the purposes mentioned therein. In Emperor v. Quasim Raza®, a Bench 
-of the*Allahabad High Court was not inclined to attach weight to these remarks 
-observing that they were obiter. The construction placed by the majority of judges 
-on sub-section (2) misses the significance of the language “ on being satisfied, etc.” 
If the authorities concerned could issue an order to be in force for a particular 
‘period, the question of his being satisfied that a meeting is going to be convened does 
not arise at all. It also fails to give effect to the words “‘an assembly” and “a 
“procession ”? occurring in the early part of the sub-section. In my judgment the 
use of these words are suggestive of one assembly or one procession. I express 
‘my respectful diagreement with the majority view in King Emperor v. Abdul Hamid? 
and I am inclined to agree with the opinion expressed by Das, J. 


In this context, Mr. Pattabhiraman, counsel for the respondents, cited to us 
.a judgment of Jwala Prasad, J., in Emperor v. Shamakandu?. ‘Though the facts in 
that case are not ad idem with the present one, some of the observations are apposite. 
‘There a notification was issued on roth November, 1915, in connection with the 
then ensuing Mohurrum requiring persons taking out processions on certain 
routes to obtain a licence. In December, 1916, a procession was taken out during 
the Mohurrum without a licence. The person responsible for it was charged for 
disobedience of the order promulgated in 1915. On a reference by the Sessions 
Judge whether a conviction under section 32 of Act V of 1861 for disobedience 
of the order mentioned above was valid, it was ruled by Jwala Prasad, J., that the 
order of the District Superintendent of Police had no force or application to the 
‘celebration of Mohurrum in 1916. In dealing with that point the learned Judge 
remarked that 

“ there must be a notice, special or general, on each occasion on which an intended assembly 


or assemblies are required by the Superintendent of Police to be controlled by means of licences to 
be taken out by the persons celebrating the festivities concerned.” 


Another decision relied on for the respondents is Emperor v. Krishnalai*, But 
I do not think that it is very much in point as what was laid down there was that 
an order prohibiting persons plying the trade of Jatrawal from frequenting 
Moghalsarai railway station and the thoroughfares and other public places in 
Moghalsarai without a licence is ultra vires as section 30 of the Police Act refers to 
assemblies and processions. 


To substantiate the proposition that a general order of this nature to be effective 
‘for a specific period without reference to any particular meeting can be passed, the 
learned Public Prosecutor cited to us a case of the Nagpur High Court in Lakshmi- 
Ahant v. Grown®, I must observe that this ruling is not quite relevant as it deals with 
‘section 30 (4), the language of which is altogether different from that of section 30 (2). 
‘In fact this case refers to Debendranath Mandal v. Emperor’ and distinguishes it on 
‘the ground that the last mentioned case is based on the peculiar language of sub- 
clause (2). It appears to me that under section 30 (2) it is utterly beyond the power 
of either the District or the Assistant District Superintendent of Police to pass an 
order which can be in operation for a particular period. It is only in relation to a 
‘meeting that is in contemplation that an order under that sub-section can be issued. 
In the view I have taken of these two questions I do not propose to deal with the 
further contentions raised or to examine the rulings cited as bearing on them. 


1. (r922) LL.R. 2 Pat. 134. 4. (1916) I.L.R. 39 All. 131. R 
2. (1934) LL.R. 57 All. 790. 5. LL.R. (1943) Nag. 295. 
3. (1917) 49 I.C. 773. 6. (1930) I.L.R. 58 Cal. 879. 
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On this dicussion, it follows that the order in question is invalid and therefore 
disobedience of it does not amount to any offence. In these circumstances, the 
appeal filed by the State Government is dismissed. 

K.S. i — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMASWAMI. 


The Proddatur Municipal Council represented by its execu- 
tive Authority the Commissioner 


' v. 
Gurnam Hanumanthu and others Respondents. 


Pd 


Petioner in all* 


Practice—Dispute regarding land between a municipal resident and the Municipality —Land vested in Munici- 
pality—If Municipality is the owner—Government—If a necessary party. 


Under section 2 of the Land Encroachment Act the Government are the owners of all roads and’ 
streets and appurtenances thereto and can vest in any Municipality with power to withdraw any such. 
street, etc., from the control of the said Municipality. Under section 14 of the Madras Survey and' 
Boundaries Act the plaintiff is required to join as parties all persons whom he has reason to believe: 
to be interested in the boundary which is the subject-matter of dispute. 


Where there is a dispute between a municipal resident and the Municipality and in which the 
declaration sought is such that in order to be binding, the ultimate owner also should be brought 
on record the Government will be a necessary party. 


The fact that the suit property has been vested in the Municipality does not make the Munici- 
pality the owner of the land and the proprietorship is retained by the Government. 
, Petitions under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the orders of the Court of the District Munsif of Proddatur,, 
dated 28th January, 1952 and made in O.S. No. 57 of 1951 and O.S. Nos. 385, 
429, 427, 413, 421, 433, 425, 431, 441 and 423 of 1950, respectively. 
P. Satyanarayana Raju and Y., Rami Reddi for Petitioners. . 
Kasturi Seshagiri Rao, Kasturi Sivaprasada Rao and K. Kuppuswami for Respondents.. 
The Court delivered the following : 


Jupcement.—This is a batch of Civil Revision Petitions which have been filed 
against the order made by the District Munsif‘of Proddatur that the Collector is. 


neither a necessary nor a pioper party in several suits in which he was sought to be 
impleaded as a party defendant. 


The suits have been filed by certain residents of Proddatur against the Proddatur 
Municipality which has booked them in regard to certain encroachments on road 
margins as per survey under the Madras Survey and Boundaries Act. These 
residents have filed these suits for declaration of their title in respect of those lands. 
forming the subject-matter of encroachment and eviction notices and for an injunc- 
tion against the Municipality from disturbing their possession. The Municipality 
contended that these properties were vested in the Municipality only for municipal. 
purposes and that the grant of a declaration of title to the plaintiffs materially affects. 
the right of the real owner, the Government, and that the Government would there- 
fore be a necessary party. It is further urged that even if the suit is one under 
section 14 of the Survey and Boundaries Act, inasmuch as the suits are between. 
„private persons and the Municipality who holds the suit property with a limited. 
interest therein subject to the control of the Government, the real owner, the suits. 
are bad for non-joinder of the necessary party, viz., the Government. I may point: 
out here that this contention is supported by the Government. 


The lower Court invoking the decisions in Secretary of State v. Malraju Venkata 
Narasimha Rao Bahadur and another? and Appala Narasimham v. Commissioner, Municipal 
Gouncil, Vizagapatam® to the facts of this case and refusing to apply the decision¥in. 
Krishnaswami Naidu v. The Municipal Council, Bellary? held that the Government. 





* C.R.P. Nos. 500 to 510 of 1952. . 6th April, 1953. 


oe (1940) 1 M.L.J. 690. et MLT ; 
2. (1945) 1 M.L.J. 22. (1937) J. 597 
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represented by the Collector was not a necessary party in these suits for declarations 
and injunction and dismissed the contentions of the Municipality. Hence these 
‘Civil Revision Petitions. f Ea 

There can be no doubt that the position taken by the learned District Munsif 
is thoroughly incorrect. That these suit properties have only been vested in the 
Municipality and that they must be held and used by it for the purposes of the Act 
and that this vesting does not make the Municipality the owner of the land and that 
the proprietorship is retained by the Government cannot be disputed and has been 
laid down in a long line of decisions of the Madras High Court. Bashyam Ayyan- 
gar, J., in Sundaram Ayyar.v. The Municipal Council of Madura’, carefully considered 
all the previous decisions and eame to the conclusion that when a street is vested 
in a Municipal Council, such vesting does not transfer to the Municipal authority 
the rights of the owner in the site or soil over which the street exists ; but it has 
‘exclusive right to manage and control the surface of the soil and so much of the soil 
‘below and of the space above’ the surface as is necessary to enable it to adequately 
maintain the street as a street. It has also a certain property in the soil of the street 
which would enable it as owner to bring a possessory action against trespassers. 
In Basaweswaraswami v.. The Bellary Municipal Council®, Sadasiva Ayyar, J., expressed 
regret that the complication of English law has been introduced in this Presidency 
through the judgment of Bashyam Ayyangar, J. But the learned Judge also says 
that it is hot too late to go back on those distinctions. Subsequently in Fagannadha 
v. Rajahmundry Taluk Board’, the leading cases relating to vesting were discussed 
and it was held that the property.vested in such property and such property only 
as is necessary for the control, protection and maintenance of the street as a highway 
for public use. On this conclusion it follows that when there is a dispute between 
the Municipal resident and the Municipality and in which the declaration sought 
is such that in order to be binding, the ultimate owner also should be brought on 
record, the Collector will be a necessary party. Otherwise, any decree obtained 
by the citizen against the Municipality will not be binding upon the Government 
and came be set at naught by them. That is why in Krishnaswami Naidu v. The 
Municipal Council, Bellary*, it was held that in a suit of this nature the Government 
‘was a necessary party to the suit. On this footing Appala Narasimham v. Commis- 
„sioner, Municipal Council, Vizagapatam®, is no authority because it was a case where it 
was held that where the granting of the relief asked for in the plaint affected no 
right vested in Government, the Government was not a necessary party to the suit. 
Similarly. Secretary of State v. Mulraju Venkata Narasimha Rao Bahadur’ was a case 
in which the Government was not in the least interested in the result of the suit. 
Therefore, it was held that the Government was neither a necessary nor a -proper 
party. In the present case the Government are vitally interested in the result of 
‘these suits and what is more without their coming on record there cannot even bea 
proper adjudication of title because as pointed out in paragraph 3 of G.O. No. 1789, 
Revenue, dated 23rd July, 1920, regarding the suits relating to encroachments 
in Municipalities, communicated to all Chairmen of Municipal Councils, it was 
necessary that in.all suits relating to encroachments a copy of the notice of the 
intended suits should invariably be. given to the Collector and that the Government 
be impleaded asa party to any suit in which it is desired to secure a longer period 
of limitation : Sivgganga Taluk Board President v. Narayanan? ; Kurnool Municipal 
Council v. Subbanna Chetty®, The same procedure according to the Government 
should be followed by the Presidents of Local Boards in the case of suits relating 
to encroachments within the areas under their Boards : Annexure (paragraph 3) 
of G.O. No. 1789, Revenue, dated 23rd July, 1920. As regards the question of? 
-defence of suits relating to encroachments on land vested in Municipal Councils, 
‘the Government considered that the responsibility for preventing encroachments 


I. ees 12 M.L.J. 37 : LL.R. 25 Mad. 635. ` 5.. (1945) 1 M.L.J. 22. 

2, (1912) 23 M.L.J.479: LL.R. 38 Mad. 6. 6. (1940) 1 M.L.J. 6go. . 
3. ER 69 M.L. J. 269. ; . 7.. (1892) 3 M.L.J. 12: LLR. 16 Mad. 317. 
4. (1937) 1 M.L.J. 597- 8. (1903) 13 M.L.J. 426. 
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in Municipalities rests with the Municipal Courñcils in the first instance and that it is 
desirable to have the Government impleaded as a party to secure the advantage 
of the longer period of limitation, G.O. Ms. No. go1, Local and Municipal, dated 
18th March, 1925, Fort St. George Gazelte, 24th March, 1925, No. 343, page 
135. The above notification can help the Local Boards in the matter of 
encroachments on roads as all public roads vested in any local authority are the 
property of the Government ; see section 2 (2) of the Madras Land Encroach~ 
ment Act III of 1905. Of course these considerations apply only when the . 
Municipalities file suis against the citizens. I am mentioning them to show that in - 
the instant case the Municipality is justified in insisting upon the Government 
being brought on rcord because the Government are the ultimate owners and 
therefore the party claiming declaration cannot short-circuit the longer period of 
limitation by impleading the Municipality only. 

. _, Thus, to sum up, the Government is a necessary party because under section 2 | 
of the Land Encroachment Act the Government are the owners of all roads and ` 
streets and appurtenances thereto can vest them in any Municipality with power 
to withdraw any such street, etc., from the control of the said Municipality. Under 
section 14 of the Madras Survey and Boundaries.Act the plaintiff is required to join 
as parties all persons whom he has reason to believe to be, interested in the boundary 
which is the subject-matter of dispute. Therefore, inasmuch as the Municipality 
dealing with the street is subject to the control of the Government, the relief of 
‘declaration which the plaintiffs in these suits seek cannot be granted without making 
the Government a party to thé suits : Secretary of State v. Murugesa'. 

In the result, the orders of the learned District Munsif are hereby set aside and 
these Civil Revision Petitions are allowed with costs. 

In the circumstances of the case, I am sure that the Government will waive- 
notice under section 80, Civil Procedure Code, as the Municipality seeks to bring. 
them on record supported by the Government and it would be inequitable if they 
insist upon notice at this Stage. 

R.M. —— Petitions allowed. 

IN THE HIGH COURT OF JUDICATURE.AT MADRAS.. 
PRESENT ;—Mr. Justice RAMASWAMI. 


The Public Prosecutor ` .. Appellani* 
7 : 
v. ; 
T. Thommia Fernando and others : - TE Respondents. 


Madras General Sales Tax Act (IX of 1939\)—Dealer does not includè a broker—Who is a broker— 
Auctioneers selling fish with owners standing by—Not dealers but only brokers. 
: Where boatmen biing catches of fish to the shore and stand by the catches and engage the respon- 
_ dents to cry out the prices, and if the sales are knocked down over and above the reserve price the 
purchasers take the fish direct from the boatmen who pay a commission to the respondents for crying 
out and concluding the auction, they having at no time handled the goods or had authority to transfer 
the goods to the purchasers, they can only be brokers bringing the purchasers and sellers together 
‘and so will not be liable as dealers to sales tax. £ 
Appeals under section 417 of the Code of Criminal Procedure (V of 1898), 
against the acquittal of the aforesaid respondents (accused) by the Court of the 
Sub-Divisional Magistrate of Tuticorin in S.C. Nos. 439, 485, 487, 526 and 531 of 
1951 respectively. - . : 
The Public Prosecutor (V, T. Rangaswami Aiyangar) for Appellant. 
R. Ramamurthi Aiyar for Respondents. 
The Court delivered the following 
Jupcmenr.—These are connected appeals preferred by the learned Public 
Prosecutor against the order of acquittal of the learned Sub-Divisional Magistrate,. 
Tuticorin, in S.C. Nos. 439, 485, 487, 526 and 531 of 1951. ‘or 
Se a ee ee eee ee a Pe ge as 
“ne : 1. A.LR. 1929 Mad. 443. 


* Cri. Appeal Nos. 601 to 605 of 1952. 13th July, 1953.. 
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The facts are : The respondents before us live at Tuticorin on the foreshore 
of the sea. Every day the fishermen go out in boats or canoes and bring.in the 
catches. These catches are stacked on the foreshore by the persons to whom they 
belonged and these owners stand by the side of these catches. They employ these 
present respondents for auctioning these: catches. The respondents cry out the 
upset price invite bidders and when the price offered exceeds the reserve price the 
sales are knocked down in the names of the highest bidders and those bidders pay 
the prices to the owners and take over from them the catches. If the reserved 
prices are not reached the owners take the fish to the market. These respondents 
are paid for the duties performed by them at the rate of quarter to one anha per 
rupee. On these facts the respective contentions are advanced, viz., that these 
respondents are commission agents coming within the meaning of “ dealers ” and 
liable to sales tax and that they are only brokers or criers at auctions and do not 
therefore come within the meaning of “ dealers” liable to pay sales tax. 


In this case and in similar cases there is no dispute that the Deputy Commer- 
cial Tax Officer, Tuticorin, levied sales tax and the Commercial Tax Officer, 
Tirunelveli East, confirmed them. Thereupon appeals were preferred before the 
Sales Tax Appellate Tribunal, Madras, and it was held that these respondents 
and persons similarly situated were not liable to be assessed to sales tax. The 
Government has not preferred any revision from these orders. 


Tribunal Appeals Nos. 276, 277, 278, etc., dated 23rd July, 1952 and Appeal 
No. 275 of 1952, dated 29th October, 1952. 


These respondents were prosecuted before the Sub-Divisional Magistrate, 
Tuticorin, on the foot that-they failed to.pay the sales tax assessed on them for the 
year 1946-47 in spite of the B notices served on them, and thereby committed an 
offence punishable‘under section 15 (b) of the Madras General Sales Tax Act. 


The learned Sub-Divisional Magistrate came to the conclusion that these 
respondents are not liable to be assessed and that therefore they have not committed 
an offence under section 15 (6) of the Madras General Sales Tax Act and acquitted 
them. Hence these appeals by the State. | 


The short point for determination in these appeals is whether these respondents 
are commission agents coming within the category of dealers or whether they are 
mere brokers or criers at auctions and not liable to be assessed to sales tax. 


It is fortunate for us that the terms “ broker” and “ commission agent ” in so 
. far as they relate to the Madras General Sales Tax Act have been authoritatively 
defined by a Full Bench of the Madras High Court in Radhakrishna Rao v. Province 
of Madras*, which considered and dissented from the earlier Bench decision (Satya- 
narayana Rao and Viswanatha Sastri, JJ.) in Provincial Government of Madras v. 
Veerabhadrappa* and which in its turn had deserted from Narasingamuthu Chettiar, 
In re? and Province of Madras v. Sivalakshminarayanat and approved Public Prosecutor 
v. Narasimha Reddi® and the conclusions arrived at by the Full Bench were as follows: 


“A broker is an agent employed to make a bargain for another and receives a commission on the 
transaction which is usually called brokerage. He has usually neither the custody nor the possession 
of the goods. It is the broker’s duty to establish privity of contract between the principal and the 

‘third party. The broker cannot sell in his own name nor can he sue on the contract. „A commission 
agent, on the-other hand, to whom goods are entrusted by sellers with full authority to transfer pro- 
perty and title in the goods to buyers who obtain delivery from the commission agents themselves with- 
out even being aware of the identity of the seller principals, is not like a broker. He has, almost 
invariably, custody or possession of the goods, actually or constructively. He often sells in his own 
name and in certain circumstances can sue the buyer himself. A commission agent is not bound to 
keep separate accounts at his bankers, for he is not a fiduciary agent and the monies he receives are 
his own and by the custom of the trade he is only liable as debtor to his employer for the amounts 
received. Inspite of the parties supposing their relationship to be that of principal and agent, in 
* point of law, it may be different. 





571 (F.B.). 357.. 
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7" In the Madras General Sales Tax Act ‘dealer’ is defined as any person who carries 
‘on the business of buying or selling’ goods. ‘Sales’ is defined as a transfer of the 
property in goods by one person to another in the course of trade or business for consideration. 
In the case of a commission agent the accepted mercantile practice is that he has control over or 
possession of the goods and he has the authority from the owner of the goods to pass the property in 
and title to the goods. If this be so, when a commission agent sells goods belonging to the principal 
with his authority and consent without disclosing to the buyer the name of the owner, there is cer- 
tainly a-transfer of property in the goods from the commission agent to the buyer. A business, which 
consists in such transaction can properly be described as a business of selling goods.” A simifar posi- 
tion ‘would arise even in the case of a commission agent buying for an undisclosed principal. A com- 
mission agent doing this kind of business would fall within the definition of ‘dealer’ in the Sales 
Tax Act. Neither the definition ‘of ‘dealer’ nor of ‘sale’ conternplates asa aaa condi-, 
tion, that the goods sold should belong to the penon selling or buying.” 


In addition, it has been pointed out’ by Balakrishna Ayyar, J., in Papanna 
‘Rowther, In re}, that in the General Sales Tax Act the word “ dealer” is defined 
as meaning “any person who carries on business of buying or selling ” and that 
‘it' would be noticed that the word used is 
sperson will be'a déaler within the meaning of the Act who keeps on selling goods 
“even though he does not buy any. 3 


1, Therefore. applying these principles let us see > whether these respondents are 
“brokers or commission agents.. In’ this case the facts. established show that it is the 
‘boatmen who. bring the catchés to the,shore and that it is these owners who stand 
‘by 'the side of the catches’and that these repon ndents-had nothing more to do than 
to cry out the prices and that if the sales are knocked down as being over and above’ 
e reserve price the purchasers take the fish direct from the boatmen and the res- 
Padis get only a commission òf quarter to one anna in the rupee for crying 
_jout and concluding the auction and that at no stage these respondents handlé the 
goods and have no authority to transfer the property in the goods to the purchaset's 
and do nothing more than. bringing the purchasers and sellers together. There 
‘can be no doubt that such persons who do nothing more than crying out the bids 
at the auction and who have no custody or possession over the property auctioned 
and have no anihority to pass the property in the goods to the purchasers can only 
_ be brokers. 


These activities of these respondents fall only within the scope of thé duties 
of a broker as laid down in the Full Bench decision cited above and which is only 
in consonance with the trend of English decisions also om the subject which though 

` not binding on us may be legitimately looked into as persuasive and helpful. State 
-of Bombay v. Rajah Kulkarni®, B. Laduram v. Ganesh Commercial Co.*, Governor-General 
in Council v. Municipal Council, Madura’, Basag Anandgir v. Santanand’; Vimla Bai 


Despande v. Emperor’. 


“ Brokers are those that contrive, "make and conclude bargains and contracts between merchants 
“and tradesmen in matters of money and merchandise, for which they have a fee or reward (Jacob) 
scited by Best, C.J., Gibbons v. Rule’, this definition is derived-from the Act against brokers 1604 (1 Jac. 
c. 21) cited Eriperer. See also the ‘Bank of England Act, 1697 (8 and g Will. 3, G. 20). Section 60 
where the definition is those who ‘make or drive’ bargains. A broker is not, put into possession, 
of the property to be sold as a factor is Baring v. Corrie”, see Lake v. Simmons®, and Stevens v. Biller?°, 
«and also Milford v. Hughest* : “There is no doubt a broker cannot sue ; he has no authority to sell in 
his own name, or to receive the money, and has nothing to do with the goods.’ This is so laid down 
in Storey on Agency, sections 28 to 34, 109: ‘ To use the brief but expressive language of an eminent 
„Judge, a broker is one who makes a bargain for another, and receives a commission for so doing. 

* Properly speaking, a broker is a mere negotiator between the other parties, and he never acts in his 
own name but in the names of those who employ him. When he is employed to buy or sell goods, 
he is not entrusted with the custody or possession of them and he is not authorised to buy or to sell 
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1. (1953) 2 M.L.J. 409 (since reported). | 6 LLR. (1945) Nag. 6: A.LR. 1945 Nag. 8° 
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“or” and not “and” and that a- 
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‘them in his own name (section 28). So, a broker has ordinarily ‘no authority Virtute Officii, to 
„receive payment for property sold by him (section 109).” Fairlie v. Fenton! 
_ The conclusion of the learned Sub-Divisional Magistrate in all these’ cases is 
correct and hence these appeals are dismissed. 


VPS. edt Appeals dismissed. 
-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT :—MR. Justice KRIsSHNAswAamI NAYUDU. 
K. Vajravelu Múdaliar .. Petitioner” 
: v. i i 
Rajalakshmi Ammal . «+ Respondent. 


Civil Procedure Code (V of 1908), section 20—Suit for separate maintenance by a Hindu wife against hus- 


. band—Cause. of action—If arises in part at the place where parties were married. 


: A suit for separate maintenance by a Hindu wife against her husband can be instituted in the 
place where the parties were married, as marriage forms part of the cause of action in such a suit. 


“Venugopal Naidu-v. Lakshmi Ammal, (1935) 70 M.L.J. 288: LL.R. 59 Mad. 392 ; Lalitagar 


. Keshargar v. Bai Suraj, (1893) I.L.R. 18 Bom. 916 ; and Gulam Hussain v. Mt. Hakambibi, A.LR. 1926 


Lah. 663,.distingushed. Read v. Brown, (1888) L.R. 22 Q.B.D. 128; Deep Narain Singh v. Dietert, 
(1903) TLR gx Cal. 274; Guardian Assurance Company v. Shiva Mangal Singh, A.I.R. 1937 All. 208, 
referred: 


' amiran v. Fateh Ali, (19047 LLR. 32 Cal. 146, followed. 

“Petition under section 115 of Act V of 1908, praying that the High Court 
will ‘be pleased to revise the orders of the District Court of Tiruchirapalli, dated 
2ist June, 1951, and made in C. M. A. No. 6 of 1951 (O.S. No. 163 of 1950, District 
Munsiff’s Court, Tiruchirapalli). : Hj 

` K. Umamaheswaram and Y. Venkatarami Reddi for Petitioner. 
1 F: S. Rangachart for Respondent. . e 


' The Court delivered the following . ` po T 

Jupcmenr.—The question that arises for determination in this revision peti- 
tion’is' whether the place of marriage confers jurisdiction for a suit for maintenance 
filed by a Hindu wife against her husband. 5 


The petitioner is the husband and the suit was instituted by his wife the res- 
pondent, in the District Munsiff’s Court of Tiruchirapalli for’ recovery of main- 
tenance at the rate of Rs. 50 per mensem, for arrears and for other reliefs. The 
petitioner -was residing in Chittoor, a place outside the jurisdiction of the Additional 
District Munsiff’s Court of Tiruchirapalli and on his contention that the District 
Munsiff’s Court of Tiruchirapalli had no jurisdiction to try the suit, the issue as to 
_jurisdiction was tried as a preliminary issue. The District Munsiff of Tiruchirapalli 
upheld the objection holding that the cause of action for a suit for maintenance was 
the breach of the duty on the part of the husband to maintain his wife, which 
breach of duty occurred at Chittoor, and repelled the argument on behalf of the 





respondent that marriage being part of the. cause of action for a suit for maintenance,- 


the suit could be instituted in the place where the parties were married. The 
decision vf the District Munsiff of Tiruchirapalli was reversed by the District Judge 
of Tiruchirapalli in appeal, who held that marriage also formed part of the cause 
of action and the place where the marriage was celebrated being Tiruchirapalli, 
the suit for maintenance could be instituted in the District Munsiff’s Court of that 
place. | 

It ‘is urged on behalf of the petitioner that for a claim for maintenance, 
marriage does not form part of the cause of action, though the general relationship 
which imposes an obligation on the part of the husband to pay maintenance 
arises out of the marriage ; but the real cause of action for a suit for maintenance 
is the refusal to maintain which refusal in the present case had occurred at 
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` Chittoor, and that the Court in Chittoor alone, where not only the cause of action R 


arose but the defendant resided had the jurisdiction to entertain the suit. 


Reliance was placed on the decision in Venugopal Naidu’ v. Lakshmi Ammal}- 
In that case a Hindu residing within the jurisdiction of the Vellore District Munsiff’S 
Court sued his wife in’ that Court for restitution of conjugal rights. The marriage 
of the parties took place at Bangalore and on an’ objection raised as to the juris- 
diction of the Vellore District Munsiff’s Court, it was held that the cause of action 
for the suit arose within the jurisdiction of the Vellore District Munsiff’s Court and 
that Court had jurisdiction to try the suit. Beasley, C.J., quoted with approval 
the observation of Sargent, C.J.;in Lalitagar Keshargar v. Bai Suraj, viz., that ' 

“ the cause of action arises from the duty of the wife to reside with her husband unless he has 
ben guilty of some matrimonial offence which justifies her, in the eye of the law, in living apart from 
and observed that it was the breach without lawful cause of the duty of the wife 
to reside with her husband that gave rise to the cause of action. . 


Learned counsel on behalf of the petitioner argued that the cause of action 
in a suit for maintenance is the same as that for a suit for restitution of conjugal 
rights. As observed by Sargent, C.J., in Lalitagar Keshargar v. Bai Suraj? : 
© “the gist of the action for restitution of conjugal rights is that married persons are bound to 
live together, and that one or other has withdrawn himself or herself without lawful cause, as it was 
not contended that consummation was necessary by Hindu Law any more than it is by English Law 
to complete the marriage. It necessarily follows that whether the withdrawal or ‘ subtraction’, 
as Blackstone terms it, be before.or after consummation, there has been a violation of conjugal duty, 
which entitles the injured party to the relief prayed.” a 
In Venugopal Naidu v. Lakshmi Ammal}, the marriage between the parties was. nôt 
consummated, and it was held that whether there was consummation or. not, 
the duty of the husband and wife was to live together prima facie at the place where 
the husband had a residence and the breach of duty having occurred and being on 
the wife’s part, the cause of action must be held to have arisen in.the place where 
there has been that breach, namely, in the husband’s home. 


It is therefore argued that the duty under the Hindu Law is for the wife to 
reside with the husband and the husband is bound to maintain his wife only at the 
place where he is living and with whom the wife.is bound to live. Though no 
doubt the breach of that duty furnishes the immediate cause entitling the wife to 
claim maintenance, it has to be noticed that the suit is for separate maintenance 
and not to be maintained by the husband in his house and by him. The contention 
therefore that it was the duty of the wife to live with the husband at the husband’s 
place, where alone he is bound to maintain her loses much of its force in a suit insti- 


` tuted for separate maintenance by a Hindu wife against her husband. The breach 


no doubt will be part of the cause of action which would entitle the wife to insti- 
tute the suit where the husband is living where the breach takes place. But the- 
question that remains to be considered is whether the place of marriage does not 
form part of the cause of action in such a suit. It may also be noted that in the 
decision referred to the question whether a suit for restitution of conjugal rights’ 


‘could not have been instituted in Bangalore, where the parties were married, was 


not considered and it cannot therefore be contended on the authority of that deci- 
sion that in no event could marriage form part of the cause of action and a suit 
could not be instituted in the place where the parties were married. f 


In Ramalinga Aiyar v. Jayalakshmi?, a suit for maintenance was instituted by 
the wife against her husband at Palghat, where the wife was then residing with 
her father. The marriage in that case took place at Negapatam. The husband 
was at Vellore, where. the wife last resided, and her father-in-law was residing at 
Mayavaram. It was held that in no view the Court in Palghat had jurisdiction to 
entertain the suit and that the common law rule of the debtor seeking out the cre- 
ditor was not applicable to the case of a wife seeking to recover maintenance from 
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her husband. There again the question as to whether the suit could the filed in 
the place where the parties were married did not arise for consideration. 


Section 20, Civil Procedure Code, provides that every suit shall be instituted 
where the defendant resides or where the cause of action, wholly or in part, arises. 
It is sufficient therefore if part of the cause of action arises in a certain place and 
the’ Court in that place would have jurisdiction to entertain the suit, As to what 
is cauge of action, Indian Courts have in a number of decisions accepted the mean- 
‘ing giver to it in the leading English fase on the subject, namely, in Read v. Brown}. 
Maclean, C.J., in Deep Narain Singh v. ! Dietert?, while referring to that decision obser- 
ved as follows : ' 

’ There Lord Esher, then Master of the Rolls, says: ‘It has been defined in Cooke v. Gill? to 

be.this: every fact which it would be necessary for the plaintiff to prove, if traversed, in order ta 
support his right to the judgmient of the Court. It does not comprise every piece of evidence which 
is necessary to prove each fact, but every fact, which is necessary to be proved.’ 
` Lord Justice Fry. says: ‘Everything which, if not proved, gives the defendant an immediate 
right to judgment, must be part of the cause of action.’ Lord Justice Lopes says:~ ‘It 
includes every fact which it would be necessary to prove, if traversed, in order to enable a plaintiff 
to sustain his action °.” 
In Guardian Assurance Co. v. Shiva Mangal Singh*, a Bench of the Allahabad High 
Court consisting of Sulaiman, C.J. and Bajpai, J., while reviewing the English and 
Indian cases on the subject 1eferred to the following observations of their Lord- , 
ships of the Privy Council in Chand Koer v. Partab Singh”. : 

`“ Now the. cause of action has no relation whatever to the defence which may he set up by the 
defendant, nor does it depend upon the character of the relief prayed for by the plaintiff. It refers 
entirely to the grounds set forth in the plaint as the ‘ cause of action,’ or, in other words, to the 
media upon which the plaintiff asked the Court to arrive at conclusion in his favour.” 

The cause of action therefore comprises every fact which it would be necessary for 
the plaintiff to prove, if traversed, in order to support his right to the judgment of 
the Court, but does not comprise the entire evidence required to obtain a judgment 
and as observed by Lord Justice Fry in Read v. Brown}, i.e., everything which, if 
not proved, gives the defendant an immediate right to judgment would be part 
of the cause of action. One is not concerned in finding out as to what is the nature 
of the defence that may be set up, but has only to see what is alleged in the plaint 
and which require to be proved without proof of which the plaintiff would not be 
entitled to a judgment. Every such fact which it is necessary to prove therefore 
would form part of the cause of action. As to what is a cause of action or part of 
it has therefore to be ascertained only from the allegations in the plaint, the facts 
mentioned therein and sought to be established by evidence, and even if the defen- 
dant is ex parte the Court must be able to pass judgment on proof of the facts alleged 
in the plaint, and the facts which require so to “be alleged and proved constitute 
the entire cause of action. Ina suit for maintenance, as in the present case, the 
primary allegation that is required to be made in the plaint is that the parties were 
married. Maintenance is asked on the basis of the relationship of husband and 
wife. Marriage is therefore a fact which required to be proved before the other 
„facts that may be alleged in the plaint as to how and under what circumstances 
and in what event the wife had become entitled to be separately maintained. It is 
therefore the primary fact that has to be alleged and proved. The fact of marriage 
would therefore form part of the cause of action and the place of marriage where 
part of the cause of action arises would be a place where the suit could be instituted. 
It is again not all the facts that 1equire to be established that could be said to form 
part of the cause of action, but only the essential and salient facts. Marriage, 
as already observed, is the primary fact and every essential to be alleged and esta- 
_blished before the wife would be entitled to obtain a judgment for maintenance. 


In Zamiran v. Fateh Ali‘, a suit for dower was instituted in the Court of the Sub- 
ordinate Judge of Saran alleging that the marriage as well ás the divorce took place 


I Hen L.R. 22 Q.B.D. 128. 5. (1888) L.R. 15 LA. 156: LL.R. 16 Cal 
2. (1903) IL.L.R. 31 Cal. 274.» 98 (P.C.). ' .. 
3- (1873) L.R: 8 G.P. 107. , 6. (1904) ILL.R. 32 Cal. 146. 
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in that district. The defendant objecting to the suit on the ground that he worked 
and resided at Calcutta the Subordinate Judge returned the plaint to be presented 
to the Presidency Small Cause Court. The District Judge, on appeal, declined 
to interfere with the order of the first Court. The High Court in revision held that 
the cause of action arose within: the limits of the jurisdiction of the Court where the 
marriage and divorce took place. 


The decision in Ghulam Hussain v. Mt. Hakambibi¥ was also cited where it was 
held that the mere fact that the marriage of the parties had taken place within the: 
jurisdiction of a Magistrate was not sufficient to give the Magistrate jurisdiction 
under section 488 (8), Criminal Procedure Code. “That decision has no bearing 
on the facts of this case, as it was with reference to an application under section 488, 
Criminal Procedure Code, where under clause (8), proceedings may: be taken against’ 
any person in any district where he resides, or is or where he last resided with his 
wife. That decision turned upon the scope of the section under which there was 
no other place in which the application under section 488, Criminal Procedure Code, 
could be taken except in the place where the husband was residing or last residing. 


I am therefore of opinion that a suit for separate maintenance by a Hindu wife 
against her husband can be instituted in the place where the parties were married, 
as marriage forras part of the cause of action in such a suit. 


` 


The revision petition fails and is dismissed with costs. 
R.M. —_ Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
: ; PRESENT :—MR. Justice RAMAsWAMI. 
Pokrakutty B.S ++ Petitioner* 
v. . 
Attancheri Valappil Mammad .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) oe fide requires 
r his en use—Meaning of—Subsequent events—If could be taken note oe a fides—When could be 
inferre 


The expression ‘ bona fide’ cannot apply to a state of circumstances but only to the statements 

or intentions or actions of a human being. All therefore that is necessary for a Céurt to decide, when 

a landlord demands or asks for or sues for any building on the ground that he bona fide requires it him- 
self is whether the statement that he requires it himself is a statement made bona fide. 


Gross unreasonableness of the landlord may, in proper circumstances, lead the Court to the 
conclusion that the landlord’s requirement is not bona fide, and that how much unreasonableness will 
be regarded by the Court as evidence of mala fides of the landlord will depend on the facts and 
circumstances of each case. 

The words “‘ reasonably requires” connote something more than a desire to have something 
and much less than absolute necessity. There can be no doubt that the landlord must have a genuine 
present need of the building for his own occupation. 


Although ordinarily the decree in a suit or proceeding should accord with the rights of the parties. 

. as they stand at the date of its institution, yet where it is shown that the original relief claimed has 
by reason of subsequent change of circumstances become inappropriate or that it is necessary to base - 
the decision of the Court on the altered circumstances in order to shorten litigation, or to do complete 
justice between the parties, it is incumbent upon a Court of justice to take notice of events which have 
happened since the institution of the suit and to mould its are according to the circumstances as. 
they stand at the time the decree is made. 


The mere fact that a landlord did not take all steps that he could have possibly taken to avoid 
being evicted from a rented building in which he was carrying on business mar not make his claim 
for his own building a mala fide onic. 

Petition under ‘section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the District Court of South Malabar, dated - 
the 8th April, 1952, and made in Q. R. P. No. 10 of 1952, preferred against the 
order in C. M. A. No. 41 of 1951, on the file of the Sub-Court, Kozhikode, preferred 
against ‘the order of the Tent Controller, Kozhikode, in R. C. P. No. 37 of 1951. 





7 ` 1. ALR. 1926 Lah. 663. : 
* C.R.P. No. 2581 of 1952. rs 17th April, 1953. 
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S. R. Subramanyam for Petitioner. i 
` Miss Perween Amiruddin for Respondent. 
The Court delivered the following 





order made in revision under section 12-B of the Madras Buildings (Lease and: 
Rent Control) Act passed by the learned DishieJudge of South Malabar in C. R. P. 
No. 10 of 1952.. 


The facts are : The respondent before us A. V. Mammad has been carrying 
on business in a rented building belonging to one Aydross. Subsequently in 1950- 
he purchased a non-residential building, which is the subject-matter of poutraversys: 
for Rs. 5,500, for doing business. Immediately after the purchase he caused a 
lawyer. notice to be issued‘to the petitioner before us who was occupying that non- 
residential building as a tenant carrying on business therein to surrender possession.. 
The petitioner sent a reply agreeing to pay the stipulated rent but declined to sur- 
render possession of the premises. I have just now mentioned that the respondent 
before us was occupying a non-residential building. The landlord of that building 
- on the foot of arrears of rent for two months took out proceedings in the Rent Con-; 
troller’s Court and obtained an eviction order. Thereupon this respondent before - 
us has sought the eviction of the petitioner before us on two grounds, viz., that this. 
petitioner before us has sub-let the premises to two other. persons: -without his per- 
mission and was therefore liable to be evicted under section 7 (2) (ii) (a) and secondly, 
that the landlord required the premises for his own business under section 
7 (3) (üi). Those two persons did not oppose the application and admitted that 
they were sub-lessees of portions of the premises under the petitioner before us. 
The petitioner herein: contended that there was no sub-letting but that he was 
in possession of the entire building. In regard to the second ground, vig., that the- 
ears were required for the business of the landlord, the 1st respondent in the 
wer Court (petitioner herein), contended that the order of eviction passed against 
his landlord in respect of the building of which he the landlord was the tenant was 
obtained collusively and therefore there were no bona fides in. this claim and that 
the landlord was not entitled to eviction. 


In regard to the first ground all.the Courts ‘elo. viz., the Rent Controller, 
the appellate Court and the District Judge have come ‘to the conclusion that the- 
sub-letting has not been made out to their satisfaction and therefore it does not 
concern us here. 


Then i in regard to the second ground, the Rent Controller and the appellate 
Court found that the Respondent herein had managed to get an order of eviction 
passed against him under Exhibit P-6 by defaulting in the payment of rent and 
therefore the claim of the landlord was not bona fide under section 7 (3) (a) (iii), 
proviso (ii) (¢) and dismissed the petition of the landlord. The learned District 
Judge in revision held that the claim of the landlord was bona fide so far as this appli- 
cation was concerned and ordered eviction. Hence this Civil Revision Petition. 


The point for consideration is whether the claim.of the landlord was bona fide. 


The term ‘ bona fide’ has been explained in “The Law Lexicon of British 
India ” By Mr. P. Ramanatha Aiyar (M.LJ. Publication) as follows : ` 


“ In good faith ; without fraud or deception ; honestly, as distinguished from bad faith ; openly ; 
‘sincerely. That we say is done bona fide which is pone really, with a good faith, without any fraud 
or deceit.—( Tomlin’s Law Dictionary).” 


This term has also been the subject-matter of judicial discussion with reference to. 
the Malabar Tenancy Act (section 20) where the phrase “ the landlord requires 
the holding bona fide for his own cultivation ” had to be interpreted. In S.A. No. 42, 
of 1939 (Raman Nayar v. Kesavan Embrandri) (unreported case) Venkataramana 
Rao, J., construed it as follows : f 


78 . í 
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“ The language used is“ requires the holding bona fide’. A mere desire on the part of the land- 
lord even if bona fide to have the land for his own cultivation is not enough and in coming to a con- 
clusion on the question of the landlord’s need being bona fide the Court should in each case consider 
whether the circumstances are such that the land must be restored to the landlord for his own culti- 
vation, etc., etc.” 7 z 
In that connection the learned Judge referred to the observations of Buckland, J., 
in Rekhabchand v. 7. R. D’Cruz}, a decision on section 11 of the Calcutta Rent Act. 
In that case, Buckland, J., observed : , eo "i 

“ I do not think it is enough that a plaintiff in order to defeat a plea under thé Calcutta Rent Act 
should merely say that he desires the premises bona fide for his occupation. The word in the Act is not. 
t desires’ but ‘ requires’. This in my opinion involved something more than a mere wish and it 
involves an element of need to some extent at least ”. ' 

This definition of Venkataramana Rao, J., was differed from by King, J., in S. A.’ 
No. 538 of 1939 (Atchuthan v. Katheeja Bi) (unreported case). He held that > 


“ what is meant by a landlord requiring the holding bona fide is that he asks for or demands it 
bona fide. The expression ‘ bona fide’ cannot apply to a state of circumstances but only to the state’ 
ments or intentions or actions of a human.being. All therefore that is necessary in my opinion 
is for the court to decide whether when the landlord demands or asks for or sues for any land on the - 
ground that he wishes to cultivate it himself, his statement that he wishes to cultivate it himselfis a 
-statement made bona fide ”. i 


‘This was the subject-matter of a Bench decision in Naraikkal Chathan v. Veethiyottillath 
Kesavan®, where the interpretation of King, J., was accepted ‘and the words “ the 
landlord requires the holding bona fide for his own: cultivation, etc.,” were held to 
‘mean that the landlord should have a genuine intention to cultivate the land and. 
not that he should show a real need to do so. In fact the Malabar Tenancy Act, 
section 20 has been subsequently amended by substituting the word ‘need ° for the 
original word ‘requires.’ In connected Rent Control Acts of other States the 
phrase used therein. “reasonable and bona fide requirement of the landlord ” has 
been construed. It will be noticed that in the Madras Act the words used are 
“ that the claim of the landlord is bona fide? In a Calcutta case which arose under 
the 1948 West Bengal Premises Rent Control Act, Mukhetjee, J., had occasion to 
deal with the connotation of the word ‘bona fide’ 1equirement’ of the landlord. 

- He held that gross unreasonableness of the landlord may, in proper circumstances 
lead the Court to the conclusion that the landlord’s requirement is not bona fide, 
and that how much unreasonableness will be regarded by the Court as evidence 
in mala fides of the landlord will depend on the facts and circumstances of the case, 
Basantlal v. Chakravarty3, Richardson, J., in Saleh Abraham v. Manekji Cowasji4, has 
held : í : : 

“ I agree that the landlord is not acting bona fide under the Act, unless he reasonably requires the 
house for his occupation oe . ; . 
The words “ reasonably.requires ° connote something more than a desire to have 
something and much less than absolute necessity. There can be no doubt that the 
landlord must have a present need of the building for his occupation. Sri Naresh v. 
Kanai Lal’. 


In this connection two things may be borne in mind. Bona fides may be proved 
in an ordinary way like any other fact in issue or a relevant fact. There is no such 
rule of law that bona.fides being a subjective matter can only be proved by the plain- 
tiff stepping into the ‘wituess-box, Aimaram v. Narayan®. Secondly, although 
ordinarily the decree or order in.a suit or proceeding should accord with the rights 
of the parties as they stand at the date of its institution, yet where it is shown that 
the original relief claimed has by reason of subsequent change of circumstances 
become inappropriate or that it is necessary to base the decision of the Court on 
the altered circumstances in order to shorten litigation, or to do complete justice 
between the parties, it is incumbent upon a Court of justice to take notice of 
-events which have happened since the institution of the suit and to mould its decree 


3 





"3. (1922) 26 C.W.N. 499. f 4- (1923) I.L.R. 50 Cal. 491- 
2. (1941) 2 M.L. J. 455. 5. (1952) 56 C.W.N. 480. 
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-according to the circumstances as they stand at the time the decree is made : Krish- 
naji v. Motilal1. The Bombay High Court has accepted the view that the Court: 
can even in appeal take into consideration events subsequent to the decree. 
‘Vide Shankarbhai Manorbhai v. Motilal Ramdas*, Rustomji v. Sheth Purushotamdas*, 
and Sakharam v. Hari*. . : 


Therefore, applying these decisions let us examine the facts in the instant case. 
There can be no doubt as concluded by the learned District Judge from what is 
-disclosed by the evidence of the respondent before us and his two witnesses as well 
as the surrounding circumstances of the case made out from the record that the 
respondent before us had a genuine present need for the non-residential building 
for his occupation. Even assuming what has been deduced from circumstances 
by the Courts below, viz., that he did not take all steps that he could have possibly. 
taken to avoid being evicted from the rented building in which he was carrying. 
-on business this would not make his claim a mala fide one. It has been well pointed: 
-out in’ Rustomji Dinshaw v. Dosibai Rustomji®, as follows : a 
` “The only question is whether the plaintiff requires the premises in suit reasonably and bona fide 
for his use and occupation. Ordinarily speaking, an owner of premises, if he says he wishes to use them 
for his own purpose, is entitled to do so. What the Rent Act endeavours to provide for is the case of 
a landlord who evicts the existing tenants in order that he may let to another tenant at a higher rent, 
` or exact a higher rent from the tenant on a threat of eviction. It seems to me that the question in this 
case whether the plaintiff was reasonably dissatisfied with the premises which he rented in Gitgaum 
‘is irrelevant, because in any event the plaintiff was entitled to live in his own premises, He was not 
bound to continue in rented premises with all the uncertainties of that tenure, so that a great deal 
-of irrelevant matter has been introduced into these suits. It cannot, therefore, be said that the plain- 
tiff is acting unreasonably in saying that he wishes‘to occupy . :.. . . Peers 


I theiefore, agree with the following observations of the learned District Judge : 


“ In the present case there is nothing strange in the petitioner, who is the owner of the premises 
thinking of doing business in his own premises.. In my opinion the question of collusion in respect 
-of the order in Exhibit P-6 is irrelevant and I am not able to agree that the claim of the petitioner 
for eviction for the purpose of doing his own business, is not bona fide.” 
Nothing has transpired subsequently to alter or modify this conclusion ; on the 
-other hand, the passage of time has only deepened the plight of this evicted 
respondent and strengthened his case for being put in possession of his own 
business premises. - MONG 


This Civil Revision Petition, totally devoid of merits, is dismissed with costs. 
“RM. _ Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMASWAMI. 


Bhogilal M. Davey >.. Petitioner* 
v. - . ; 
S. R” Subramania Iyer - `. Respondent. 


Madras Buildings (Lease and Rent) Control Act (XXV of 1949),. section 7—‘ Wilful default’— Nuisance’ 
to others’—-Bona fide requirement’—Scope of terms-—Additional accommodation—Balance of convenience-— 


What is. 


The term ‘wilful’ is a legal term evidently used as a description and not as a definition. The idea 
intended to be conveyed is that the default was occasioned by the exercise of volition or as a result of* 
the non-exercise of will due to supine indifference, although the defaulter knew or was in a position 
to know that loss or harm was likely to result. The word does not necessarily suggest the idea of 
moral turpitude. The element of accident or inadvertence or honest error: of judgment should 
also be ¢liminated. The default must be the result of deliberation or intent or be the consequence 
of a retkless omission. Wilful default therefore is indicative of some misconduct in the transaction 
of business or in the discharge of duty or omitting to do something either deliberately or by reckless 
disregard of the fact whether the act or omission was or was not a breach of duty. Where a tenant 








1. (1928) 31 Bom. L.R. 476. 4. (1881) LL.R. 6 Bom. 113. 

2. yen 26 Bom. L.R. 1217. at 5. (1921) LLL.R. 45 Bom. 1236. T 
g. (1901) 3 Bom. L.R. 227. 
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- notwithstanding his being told by bis former landlord to attorn to a new landlord, has been wilfully ° 
defaulting to pay rent to the new Iandlord and persists in sending money orders to the former land- 
lord, the default is wilful. . 


A tenant’s systematic discourtesy to his neighbour ; permitting the sink to become blocked 
and overflow into the premises of another tenant; tenant’s persistent noisy abuse of the landlord 
as thief; liar ; murderer ; indecent exposure or exhibition of oneself ; keeping brothel and all other 
acts tending to affect public morals are instances of nuisance or annoyance. Other instances are 
running hospital or sanatorium for infectious disease; smoke or obnoxious vapour; keeping wild ani- 
mals, dancing, noisy hammering from workshop. : 5 . 


The term ‘ bona fide requirement’ connotes, something more than a deisre to have something and 
much less than absolute necessity. There can be no doubt, however, that the landlord must have 
a genuine present need of the building for his occupation. 


In determining whether it is reasonable to make an order for possession on the ground of requir- 
ing additional accommodation the Court is entitled to and is bound to take into consideration every 
circumstance that may affect the interests of the landlord, or that of the tenant including financial 
hardship which would be inflicted on the tenant if an’ order for possession were to be made. 


_ Petition under section 12-B of the Madras Act XXV of 1949 as amended by 
Madras Act VIII of 1951 praying that the High Court will be pleased to revise 
the order of the Court of Small Causes, Madras, dated 4th December, 1951, and , 
made in H. R. A. No. 541 of 1951 (H.R.C. No. 2365 of 1951, on the file of the 
House Rent Controller, Madras). f 


M. S. Venkatarama Aiyar and T. Krishnaraj for Petitioner. 
M. Govinda Pillai for Respondent. 
The Court delivered the following 


` | Jupcmenr.—This is a Civil Revision Petition filed against the order of the Rent 
Controller, Madras, in H. R. C. No. 2365 of 1951, and confirmed by the Judge of 
the Court of Small Causes, Madras, in H. R. A. No. 541 of 1951. ; 


The facts of this. case can be easily followed if we take on hand the blue-print 
plan annexed to this judgment for reference. ye 


The premises No. 6, Samudra Mudali Street, P.T., Madras, belongs to the 
Tawker Charities. The petitioner before us, Bhogilal M. Davey has been occupying 
a major portion of the premises while the respondent .S. R. Subramania Ayyar has 
been occupying a room in the back-portion of the premises. The Managing Trustee 
of the Charities applied to the HighCourt for sanction to grant a lease to the petitioner 
of the entire premises for a period of thirty years. The High-Court by its order 
permitted the grant of the lease to the petitioner for a period of 25 years ‘on his 
investing a sum of Rs. 8,756 for effecting improvements to the premises under the 
supervision of the Trustee and on his agreeing to pay a monthly rent of Rs. 65. 
On 24th February, 1951, the Managing Trustee accordingly executed the lease 
deed Ex. P-2 in favour of the petitioner herein, in which it was provided that the 
appellant was to spend no less than Rs. 8,000 within a period of one year for the 
‘improvement of this building. The last covenant in the lease was that the existing 
lease on the property shall be deemed to be determined as and from the date, 
of Ex. P-2 and the petitioner himself should take all such steps as may be neces- 
sary and permissible in‘law to evict the tenant in the back-protion of the premises. 
On 25th February, 1951, the Managing Trustee gave notice to the respondent call- 
ing upon him to attorn to the petitioner as a direct tenant from 1st March, 1951. 
The respondent has been called upon to vacate: the portion by the end of March, 
1951, both by the Managing Trustee as well as by the petitioner. The respondent. 
has refused: tọ vacate and ‘also, instead of paying the rents to the petitioner, has 
been sending money orders-to the Managing Trustee which have been refused and 
what is more he has been preparing and selling iddlis in. that portion. ' It is common 
ground that the portion occupied by this respondent is dilapidated and has got 
to be reconstructed and in ‘fact the reconstruction of which was the motivating 
factor for the Trust to give a long-term lease to the petitioner. í 


Therefore, this petitioner has been seeking the eviction of this respondent on 
four grounds, viz., (1) that the petitioner is a landlord within the meaning of sec- 


. wa 
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tion 2 of the Madras Buildings (Lease and Rent Controly Act ; (2) that this land- 
lord petitioner requires this petition disputed portion for his own occupation ; 
{3) that the respondent tenant failed to pay or tender rent from ist March, 1951, 
and has committed wilful default ; and (4) that the tenant has been guilty of using 
the building for a purpose other than that for which it was leased, viz., instead 
-of using it as a residence he has been using. it for preparing iddlis and vending them, 


‘Both the courts below, though for differing reasons, rejected the application 
for eviction and hence this Civil Revision Petition. 


Point 1 :—The first point to be considered is whether the petitioner is a land- 
lord within the meaning of section 2 of the Act as he alleges or is not a landlord. 
as alleged by the respondent. I need not point out that if the former: is the case 
we can proceed with this petition and if the latter is the case the petition has to be 
rejected ‘outright. It is quite true that till the High Court approved the proposal 
‘of the Managing Trustee to lease out the entire property for 25 years to the peti- 
tioner, the respondent was the lessee of a small portion and the petitioner was the 
lessee of the‘rest of the premises in question. Both of them were monthly leases 
terminable under the Transfer of Property Act by 15 days’ notice ending with the 
month of tenancy. On the execution of the lease deed Ex..P-2 the Managing 
Trustee who was the lessor of the petitioner as well as the respondent, has trans- 
ferred part of his interest in the property for a period of 25 years. There can be 
no dispute -that a lease can be a anda, of part of the interest in the property as 
tontemplated under section 109 of the Transfer of Property Act, Prabhu Ram v. 
‘Tekchand', ‘Thereon the transferee gets all the rights of the transferor as to the 
‘severable part so transferred, Kannayan v. Alikutti?. Thus after the execution of 
‘the’ lease, the Managing Trustee has no right to collect rents from any tenant who 
may be occupying portions of the premises. That right has devolved upon the 
petitioner. In other words, the petitioner has become possessed of the right to 

“collect rent from the respondent. Section 2 (3) of the Act defines a ‘landlord’ 
as including the person who is receiving or is entitled to receive the rent of a building, 
whether,on his own account-or on behalf of another or on behalf of himself and 
-others or as an agent, trustee, executor, administrator, receiver or guardian or who 
would so receive the rent or be entitled to 1eceive the rent, if the building were let 
to a tenant. This definition will certainly take in the petitioner within the meaning 

¿ofa landlord, and he is therefore entitled. to apply under section 7 (3) of the Act. 


_ Point 2: The question is whether this landlord who is occupying only a part 
‘of the residential building can apply to the Controller for an order directing any 
tenant occupying the whole or any portion of the remaining part of the building to 
put the landlord in possession thereof on the ground that he requires additional 
accommodation. “The proviso to sub-section (c) to section 7 (3) states : “ provided 
that, in the case of an application under clause (c), the Controller shall reject the 
application if he is satisfied that the hardship which may be caused to, the tenant 
by granting it will outweigh the advantage to the landlord.” The only test pres- 
cribed by the Act is whether the claim of the landlord for additional accommodation 
required’ is bona fide. In other similar Acts more or less similar terms are used, 
viz., “ Reasonably required ” in the English Act, 1920—section 5 (1) (d); Act of 
“1933-—section 3 (1) (a), Schedule I, para (4) ; -Bombay Act contains “ Reasonably 
and bona fide required:” Assam, C.P., and Delhi Acts contain “ bona fide required ? ; 
Bihar and Orissa Acts contain “reasonably and in good faith ;° East Punjab Act 
does not speak of “ bona fide”? or otherwise while U. P. Act does not provide for 
eviction of tenant on grounds of own requirements. In Pokrakutty v. Attancheri 
Valappil Mammad®, I have discussed the entire case-law on the subject and I have 
“pointed out that the term. “ bona fide” requires connotes something more.than a 
desire to have something and much less than absolute necessity. There can be no 
doubt, however, that the landlord must have a genuine present need of the building 
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for his occupation : See Basani Lal Saha v. P. C. Chakravarty, Bhulam Singh v. Gnanendra 
Kumar?, Sreenath Roy v. Secretary of State®, Mahomed Moosa v. Goolam Rasoolt, 
Kundanmal v. Lakshmichand® ; Rustomji Dinshaw v. Dosibai Rustomji®-a ; Vithaldas v. 
Nagubai®-b ; Atmaram v. Narayan®-c and Nippon Menkwa Kalmshiki v. Portlock® ; 
Nowroji v. Shrinivas®-a. The question’ of bona fide is a question of fact. Then 
in determining whether it is reasonable to make an order for possession the 
Court is entitled to and is bound to take into consideration every circumstance 
that may affect the interest of the landlord or that of the tenant intluding 
financial hardship which would be inflicted on the tenant if an order for posses- 
sion were made, Williamson v. Pallant’. In doing so the Court should take into. 
„account ‘the -hardship to all ‘who might be affected by the grant or refusal of an 
order for possession—relatives, dependants, lodgers, guests, etc., and should weigh 
such hardship with due regard to the status of persons affected, Harte v. Frampton’, 
The reasonableness of requirement is a question of fact to be determined as at 
the date of hearing, Harcourt v. Lowe®. It is for the tenant to prove that hard-- 
ship on the tenant would be so great that an order for possession ought not to. 
be granted, Robinson v. Denovan?®, I need not also add in this connection that a 
landlord is not bound to live in a rented house with all the uncertainty of tenure: 
(Rustomji Dinshaw v. Dosibai Rustomji5-a or be kept out of his house if he wants 
the same for his own use, Bhagawandas v. Kaikhushru+1, and he should be allowéd 
a reasonable measure of latitude to decide how much space he requires, Nowroji 
Hormusji v. Shrinivas**. . 

- In the instant case, the landlord has. shown that by feason of his status, the 
number of members in his family, and the nature of his business, he requires this 
_ additional accommodation and in fact this is genuine is seen by the fact that he has 
- been prepared to sink a lot of money on a 25 years’ lease. It cannot be stated that 
on the balance of advantagés and disadvantages, greater hardship would be caused 
to this tenant respondent. .The respondent appafently wants to continue in this. 
portion not on account of its value to him as a residence but only for the purpose- 
of converting it into a small hotel. The.tenant has not in any way discharged 
the onus which lies on him to. prove that the hardship on him would be so great 
that an order for eviction ought not to be made. I may incidentally point put that 
so far as the Trust is concerned it is absolutely imperative that this portion should 
be reconstructed as otherwise it is common ground that it is in such an advanced 
dilapidated condition that this Trust would stand to lose considerably. The peti- 
tioner has. therefore made out a case for additional accommodation, 

Point 3—The lower appellate Court has thoroughly examined this ‘aspect . 
of the case and come to the conclusion that the tenant has defaulted in payment 
‘of rent to the petitioner landlord from 1st March, 1951. It rightly points out that 
after the execution of Ex. P-2 the petitioner became the landlord and the res- 
pondent became liable to pay the rent to the petitioner. His tender of the rent 
to the Managing Trusteg is not proper tender. But the lower appellate Court 
came to tHe conclusion that though default had. been established from 1st March, 
1951, it was not wilful. The reason given by the lower appellate Court does not 
commend itself to me. On a careful consideration of the facts, two things are 
fully established, viz., that the tenant-respondent knew that the petitioner had 
bécome the landlord and secondly, that notwithstanding his being told to attorn 
to the petitioner ‘he has been‘ wilfully defaulting to pay the.rent to the petitioner’ 
and persisting in sending money orders to the Managing Trustee who has been 
systematically refusing them. The respondent wants to clothe this default with 





1. (1949) 54 Cal. W.N. 20. 6-a. (1921) 24 Bom.L.R. 95. 
2. A.LR. 1950 Cal. 74 at page 76. . 7 (1924) L.R. 2 K.B. 173 : 191 L.T. 474. 
3. AIR. 1923 Cal. 233. è 8. (1947) 2 All E.R. 604 : (7948) L.R. 1 K.B.. 
4 A.LR. 1924 Rang. 64. : 73 (G.A,). ` 
5. (1921) 23 Bom. L.R. 559- 9. (1919) 35 T.L.R. 255. 
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an air of reasonableness by saying that he was advised by a lawyer to do so. The 
lawyer who gave such opinion has not materialised in flesh and blood and this is 
not surprising because no competent lawyer is likely to give any such advice. 
Therefore, I have come to the conclusion that the default was wilful which is a legal 
term evidently used as a description and not as a definition. “The idea intended , 
to be conveyed is that the default was occasioned by the exercise of volition or as 
' a result of the non-exercise of will due to supine indifference, although the defaulter 
knew of was in a position to know that ldss or harm was likely to result. The word 
does not necessarily suggest the idea of moral turpitude. The element of accident 
or inadvertence or honest error of judgment should also be eliminated. The default 
must be the result of deliberation or intent or be the consequence of a reckless 
omission. Wilful default therefore is indicative of somé misconduct in the trans- 
action of business or in the discharge of duty of omitting to do something either . 
deliberately or by reckless disregard of the fact whether the act or omission was or 
was not a breach of duty, Hudson v. Official Liquidator*. The present case is an 
instance of wilful default. [The term ‘ wilful”? has been the subject-matter of 
several decisions under the Uttar Pradesh Tempdrary Control of Rent and Evic- 
tfon Act, IIT of 1947, section 3 (A): Vide Radhy Mohan v. Har Narain Das? ; Lal 
Munshi Lal v. Thakur Balmukund Singh? ; Chotey Lal v. Chakkilal*.} 


Point 4.—There can be no dispute that this respondent has been’ using the 
building for making and vending iddlis though the portion had been let out to him 
only for residential purposes. The:respondent seeks to get over it by saying that 
the Managing Trustee agreed to his non-residential user of this portion and that 
in fact he has been supplying the Managing Trustee himself with iddlis and that in 
order to convert it into such non-residential user, the rent was raised from Rs. 6 
to Rs. 8 per month. Beyond the ipse dixtt of this respondent there is no corroborative 
evidence to substantiate this non-residential user of the building with the consent 
of the Managing Trustee. It is significant'that neither P.W. 1 nor EW. 2 was 
cross-examined about it. In addition, the evidence in this case shows that this 
respondent has been abusing and quarrelling and this is admitted by the respondent 
himself who, however, adds that the petitioner also abused his wife, which is not . 
likely to be taking into consideration the respective status of the parties. It has 
always been held that such acts constitute nuisance. It is interesting to find from 
the English decisions in how many ways a tenant can become a nuisance and cause 

. annoyance. Some of these instances are: Tenant’s systematic discourtesy to his 
neighbour, Shine v. Freedman® ; permitting the sink to become blocked: and overflow 
into the premises of another tenant, Ferguson v. Butler® ; tenant’s persistent noisy 
abuse of the landlord as thief, liar, murderer, whore, Adamson v. Fraser”. Indecent 
exposure or exhibition of one’s self, keeping brothel and all other acts tending to 
affect public morals are instances of nuisance or annoyance. Other instances are 
running hospital or sanatorium for infectious diseases, Watson v. Lemingon College® ; 
Bramwell v. Lacy® ; smoke ‘or obnoxious vapour, Crump v. Lambert? ; keeping wild 
animals, M’kone v. Wood11; Circus Inchbald v. Robinson1*; dancing, Jenkins v. Jackson!3; 
noisy hammering from workshop, Scott v. Firth?4. Therefore the petitioner has 
substantiated point 4. f 

In the result, the orders of the lower courts are hereby set aside-and the petition 
for eviction is allowed and this Revision Petition is allowed with costs. This case 
having been set down for being mentioned this day, the Court made the following 
.  Orver.—Both sides agree that three months’ time may be given for the tenant 
to vacate. It is ordered accordingly. In regard to costs it must follow the event 
and advocate’s fee is Rs. 35 (rupees thirty-five). 








R.M. —— Petition allowed. 
1. A.LR. 1929 All. 826. 8. “25 S.J. 3 
2. (1952) A.L.J. 152. 9. (1879) PR. 10 Ch. D. 691. 
3. A.L.J. 176. . 10. (1867) L.R. 3 Eq. 409. 
4. ee A.W.R. (H.C.) 642. 11. (1831) 5 G.P. 1. 
5. (1926) E.G.D. 376: + 12. ((1869) L.R. 4 Ch. App. 388. $ 
6. (1918) 2 S.L.T. 228. 13. (1888) L.R. 40 Ch. D. 71. 
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IN THE HIGH- COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Sussa Rao anD Mr. Justice BALAKRISHNA AYYAR. 


P. G. Brookes, Receiver appointed by the Trustees for the 
mortgagee-debenture-holders of the Madras Electric 


Tramways (1904), Ltd. ..  Petitioner* 
v. ` ; = . 
The Industrial Tribunal, Madras and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 8 (b)—Jurisdiction of Tribunal: to implead parties other 
than employer and employee—Receiver appointed under powers in a Debenture Trust deed—Posilion vis-a-vis 
the Company. 7 . . 

Four disputes between the Madras Electric Tramways and its workmen were referred to th 
Industrial Tribunal, Madras, At the time of the reference, the petitioner was the managing direc- 
tor of the Company and during the pendency of the proceedings in which he took part, he tendered 
his resignation as managing director, which was accepted by the Board of Directors and the deben- 
ture trustees by virtue of the-powers conferred on them by the trust-deed and supplemental deeds 
appointed him as Receiver. On an application to implead the Receiver in the proceedings before 
the Tribunal by the workmen, the Tribunal made him a party to the proceedings before it, In"a 
petition fo quash the order : 3 


Held, (i) on a reading of the trust-deed and supplemental deed the Receiver must be deemed 
- to'be agent of the mortgagor (Company) for the purposes of the indenture and therefore his rights 
and liabilities must be regulated on that basis. The appointment of the Receiver does not affect 
any change in the personality of the employer ; the only effect is to put the Company and its assets 
under his management. Thereafter he represents the Company for all practical purposes. (ii) Under 
section 18 (b) of the Act the power to add new parties is necessarily implied, though the power must 
be confined to take in only necessary or proper parties. The language of the section does not warrant 
the interpretation that the parties can only be the employer or employee and none else. The section 
is intended to enable parties whose presence is necéssary or proper for completely disposing of the 
disputes raised befo.e the Tribunal to be impleaded as parties. The Receiver not being a rank 
outsider, and being the employer company’s agent and in charge of its entire assets, it cannot be said 
that the decision of the Tribunal is without jurisdiction. At the worst it is a wrong order which 
could be rectified by the Appellate Tribunal and not one for invoking the jurisdiction of the High Court 
to issue a writ to quash it. . . 
Petition under Article 226 of the Constitution praying that in the circumstances 
stated in the affidavit filed therewith the High Court will be pleased to issue a 
writ of certiorari calling for the records in I.A. No. 32 of 1953 in Industrial Dispute 
No. 43 of 1952 on the file of the Industrial-Tribunal, Madras and quash the order, 
‘dated 23rd April, 1953, therein. : i 


O. T. G. Nambiar for Messrs. King and Partridge for Petitioner. 


_ The 'Advocate-General (V. K. Thiruvenkatachari) and the Government Pleader 
(P. Satyanarayana Raju) and S. Viswanathan, R. Gopal, Mohan Kumaramangalam for 
Messrs.. Row and Reddy for Respondents, : 


The Court delivered the following , 

ORrDER.—This is an application under Article 226 of the Constitution of India 
fot issuing to the Industrial Tribunal, Madras, a writ of certiorari calling for the 
records in J.A. No. 32 of 1953 and for quashing the same. 


The Madras Electric Tramways (1904), Ltd., hereinafter called the “ Com- 
pany” was constituted to serve the City of Madras with a tramway system. By 
an indenture, dated 13th October, 1924 and two subsequent supplemental deeds 
dated, 26th March, 1925 and 6th July, 1950, respectively, all the properties and 
assets immoveable and moveable and the undertaking of the company were mort- 
gaged and charged to the Beaver Trust Limited, being the trustees for the debenture- 
holders of the company to secure the repayment of all principal moneys and interest 
due on debentures. The said tramway undertaking was notified by the Govern- 
ment as a public utility service. By G.O. No. 5555, dated goth December, 1952, 
the following disputes between the company and the workmen were referred to 
the Industrial Tribunal, Madras : 
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(1) the fixation of the age of retirement and the quantum of gratuity pay- 
able to the persons retired from service ; 


(2) fixation of the quantum of bonus for 1949, 1950 and 1951 ; 


(3) justification of the discharge of two workers and the relief they are 
entitled to ; and 


e (4) the validity of the promotion of some conductors to the post of Inspectors. 


At the time of the reference the petitioner P. G. Brookes was the Managing 
Director of the company. In that capacity he took part in the proceedings before the 
tribunal. On goth March, 1953, ie., three months after the reference and during 
the pendency of the proceedings before the arbitrator, he tendered his resignation 
of his office as Managing -Director of the company from ist April, 1953. His 
resignation was accepted by the Board of Directors of the company on gth April, 
1953. The trustees in pursuance of the powers conferred on them by the aforesaid 
indenture deed and the supplemental deeds appointed him as a receiver of the 
properties of the company from 1st April, 1953. On 17th April, 1953, the second 
respondent, The Madras Electric Tramways Employees’ Union by its Secretary, 
filed an application, being I.A. No. 32 of 1953, before the first respondent to implead 
the receiver as a party respondent to the adjudication proceedings. In the petition 
filed for impleading the receiver it was stated that the receiver had stepped in and 
` taken possession of the whole of the company’s assets including land, buildings, 
stores, tram cars, cash, etc., that some of the issues pending before the tribunal 
involved financial commitments and that therefore the receiver who had taken 
over the assets of the company should be rendered liable under the award that 
might be passed in the case. The receiver filed a counter-affidavit denying that 
he was either a necessary or a proper party to the proceedings and stating that 
the tribunal had no power or jurisdiction to add him as a party to the adjudication. 
The tribunal negatived his contentions and made him a party to the proceedings 
in the dispute before it. The tribunal gave the following two reasons for implead- 
ing him as a party: (1) the question whether by reason of the receiver’s appoint- 
ment the rights obtained by the workers under the award would be defeated, and 
ifso, how far, had to be determined and it could only be done fully and effectively 
in the presence of the receiver ; and (2) if the receiver is not on record the workers 
would not be able to enforce the award against him without further proceedings. 
It expressed the view that section 18 (b) of the Industrial Disputes Act gave it power 
to make him a party to the proceedings. 


The aforesaid petition was filed to quash the said order. 


Learned counsel for the receiver contended that there were serious errors 
of law apparent on the face of the order of the tribunal and that the tribunal acted 
without and in excess of its jurisdiction. His argument may be summarised thus :° 
The jurisdiction of the Industrial Tribunal is to decide the issues in the dispute 
referred to it for arbitration. The liability of the Managing Director is not one of 
those disputes and has not been referred to the tribunal for adjudication. The 
tribunal has no jurisdiction to implead the petitioner as a party to the dispute 
because the purpose is not for deciding any one of the four issues referred to it but 
to determine the liability of the petitioner as the former Managing Director of the 
company. The tribunal is also wrong in holding that the petitioner’s presence 
is necessary to avoid multiplicity of proceedings. A person cannot be made a 
party to a dispute merely on the ground of avoiding multiplicity of proceedings. 
Thus both the grounds advanced by the tribunal are irrelevant and untenable. 
The tribunal has also no jurisdiction under the provisions of thé Industrial Disputes 
Act to implead new parties to the proceedings and the only category of persons 

' that could be parties before the tribunal are the employer and the employee and the 
receiver appointed under the indenture does not come under any of the categories 
mentioned in section 18 of the Act. The Advocate-General who argued for the 
respondents contended that the provisions of section 18 are comprehensive enough 
to take in a person in the position of a receiver and that in any view the jurisdiction 
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to decide that question is conferred on the tribunal and if it went wrong the correct 
procedure is to prefer an appeal against its order to the appellate tribunal. 


Before we proceed to consider the scope of section 18 and the other questions 
raised it may be convenient at this stage to ascertain the legal position of a receiver 
appointed under the trust deed executed for the benefit of the debenture-holders 
vis a vis his position to the company. A long catena of cases was cited indicating 
the position of such a receiver under the English Law. The Court of Appeal in 
Gaskell v. Gosling! dealt with this question at some length. There, by a deed made 
between a limited company and the defendants as trustees for debenture-holders, 
it was provided that in certain events the trustees might appoint a receiver of the 
mortgaged premises, who would have power to carry on the business and any receiver 
so appointed should be the agent of the company, who alone should be liable for 
his acts and defaults. The defendants appointed a receiver under the deed, stipu- 
lating, that all moneys received by him as receiver should on the day of their receipt 
be paid into an account to be opened by him with the banking firm, and that cheques 
drawn by-him upon the account should be countersigned by their solicitor. Shortly 
thereafter an order was made for compulsory winding up of the company. The 


receiver continued to carry on the business and in the course of so doing ordered - ` 


‘goods from the plaintiffs. The suit was laid against the defendants for the price 
‘of the goods. Lord Esher, M.R. and Lopes, L.J., held that the correct inference 
was that, at any rate after the winding up order, the defendants were the principals 
for whom the receiver; as agent, carried on the business, and consequently the action 
s was maintainable against them. Rigly, L.J, in his dissenting judgment has given’ 
an interesting and instructive analysis of the position of a receiver appointed under 
the powers conferred upon the trustees. The learned Judge in tracing the difficulties 
encountered and the risks undertaken by the mortgagees in taking possession of 
properties mortgaged to them, pointed out how those difficulties were attempted 
to be got over by the device of appointing a receiver as an agent of the mortgagor. 
At page 692 the learned Judge observed : 
“ Presently mortgagees stipulated that they themselves should in place of the mortgagor appoint ` 
the receiver to act as the mortgagor’s agent. This made no difference in the receiver’s position and 
imposed no -liability on the mortgagee appointing. Though it was the mortgagee who in fact 


appointed the receiver, yet in making the appointment the mortgagee acted, . and it was the object 
of the parties that he should act, as agent for the mortgagor.” : 


This decision went on appeal and the House of Lords in Gosling v. Gaskell? 
accepted the view of Rigly, L.J. and reversed the judgment of the Court of Appeal. 
Lord Halsbury, L.J., after considering the previous law on the subject, particularly 
the leading case of Cox v. Hickman? made the following observations at page 583 : 

: . “ The company is still the person solely interested in the profits, save only that it has mortgaged 
them to its creditors, It reéeives the benefit of the profits as they accrue, though it has precluded 

‘itself from applying them to any other purpose than the discharge of its debts. The trade is not 
carried on by, or on account of, the creditors, though their consent is necessdry in such a case, but 
the trade still remains the trade of the company. The company is the person by, or on whose behalf 
the business is carried on.” ` à 
In Reid v. Explosives Gompany, Ltd.*, it was held that the appointment of a manager 
and receiver operated to discharge the servants of the company and that the plaintiff 
could not recover any damages from the company. The facts there were: The 
plaintiff was in the service of the defendant company under a contract. A manager 
and receiver was appointed by order of the Chancery Division at the instance of 
holders of debentures of the company. The plaintiff, by the instructions of the. 
manager, continued for more than six months to discharge former duties at the 
same salary. Thé business was then sold to a new company and the plaintiff was 
dismissed without notice. He filed the suit for wrongful dismissal. Lord Esher, 
M.R., expressed the view that the appointment of a manager or receiver by a court 
automatically discharged the servants from their service to the original employer 
and that there was wrongful dismissal for which an action would lie. But Fry, L.J 
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was not able to accept the extreme position drawn by the other Judge, for he 
observed at page 269 that he is 


“ not prepared to lay down that every entry by a mortgagee is a dismissal of the servants of the 
mortgagor from his employment.” 


In Midland Counties District Bank, Limited v. Attwood’, Warrington, J., held that 
a voluntary liquidation did not operate to dismiss the servants of the company for 
in thaf case there was no change in the personality of the employer as in the case of 
a compulsory, winding up of a company. In Deyes v. Wood? the question was 
whether the receiver was entitled to remuneration from the debenture-holders 
or from the company. It was held that he was acting as the agent of the debenture- 
holders and therefore he was entitled to remuneration from them. The learned 
Judge came to a conclusion on construction of the recitals in the indenture. At 
page 821 Vaughan Williams, L.J., observed : 

‘ When one looks at the provisions of the Conveyancing Act, 1881, with reference to the terms 
of the debenture in this case, one sees that they are directed to the appointment of a receiver, not 
for the purpose of taking possession, as a mortgagee taking possession used to do, or of realizing the 
security, but only for the purpose’of the receipt and application of income in the manner provided for, 
formerly by Lord Cransworth’s Act, and now more. fully by the Conveyancing Act itself, whereas 
under the provisions of the debenture here the object of the appointment of the receiver is really the 

~ sale and realization of the security for the satisfaction of the debenture debts ; and indeed, when one 
comes to look at the provisions of condition 18, one finds a great deal which goes to show that it was 
intended here that the receiver should be a receiver on behalf of the mortgagees and not on behalf 
of the company, the mortgagors.” 

He proceeded to state that the receiver to be appointed was not intended to be in 
the position of a receiver appointed under the machinery provided by the Convey- 
ancing Act in lieu of entry into possession by mortgagees, but was intended to bé 
the agent of the mortgagees to take such possession as was necessary for the purpose 
of realizing the security and distributing the proceeds amongst them. In Gully v. 
Parsons’, Sargant, J., on the construction of the document in that case came to the 
conclusion that the receiver appointed in that case was the agent of the company. 
One circumstance relied upon for that conclusion was the inclusion of the following 
clause in the deed : 


“ And the holder of this debenture shall not, in making or consenting to such appointment, 
incur any liability to the receiver for his remuneration or otherwise.” 


Relying upon that clause the learned Judge observed that the object of that was 


“ to restore the prima facie effect of the incorporation of section 24 of the Conveyancing Act, 1881, 
which had been watered down or rather almost.entirely negatived by that decision Deyes v. Wood4 
of the Court of Appeal.” 
In Meigh v. Wichendan® a debenture-holder acting under a debenture, appointed 
the appellant receiver and manager of a company which carried on business in a 
factory within the meaning of the Factories Act. The debenture provided that 
“ any receiver so appointed shall so far as the law allows be deemed to be the agent 
of the company for all purposes and the holder of this debenture shall not be under 
any liability for his remuneration or otherwise.” After the appellant, as receiver 
and manager, entered on the factory premises the business continued to be controlled 
by the directors of the company by day and by night and the receiver attended the 
premises infrequently and conducted his receivership mainly by a clerk. An 
employee who was injured in consequence of a guard not being provided for a 
milling machine filed a suit. The question was whether the receiver was liable 
under the Factories Act for a contravention of the regulation made under the Act. 
He would be liable ifhe was the accupier. Viscount Caldecote, C.J., succinctly 
stated the position of a receiver under the aforesaid circumstances as follows at 
page 166: 

“It may, indeed, be said with accuracy, I think, that he took the place of the directors and was 


responsible in their stead for the management of the affairs and business of the company even 
$ 
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while he permitted them to manage the business under him. No doubt, the company continued 
to exist, and unless and until steps were taken to wind up the company’s affairs and to liquidate the 
company, it would continue to be answerable for engagements into which the company had entered 
before the appointment of the appellant as receiver and manager.” 

At page 168 the learned Judge gave additional reasons for his conclusion : 

“ He was appointed to manage and carry on the business of the company, to take possession 
of, get in and collect property and assets charged by the debenture. I must assume that he did 
what he was appointed to do which was something very different from what a director had to do. 
He was not in the same position as the directors, for instance, in so far as his duty to take possession 
of the property of the company was concerned. He was complete master of the affairs of the company. 
He had absolute and complete power to manage the property of which he took possession including 
the factory with a possible view to its realization, if necessary, in order to secure the debt owed to the 
debenture-holder. As between the appellant and the company, therefore, I think the appellant 
was the person in possession and it follows, in my judgment, that he was properly convicted as occupier,” 
A perusal of the aforesaid decisions indicates that in final analysis the question is 
one of fact depending on the construction of the provisions of a particular indenture 
and the clauses of the Conveyancing Act incorporated therein. The relevant 
provisions of the Conveyancing and Law of Property Act, 1881 (44 and 45 Vict., 
Chapter 41) referred to in the aforesaid judgments may be noticed. Section 19 
confers on the mortgagee a power when the mortgage money has become due to 
appoint a receiver of the income of the mortgaged property, or of any part thereof. 
Under section 24 he cannot appoint a receiver unless he has become entitled to 
exercise the power’ of sale conferred by the Act. Section 24 (2) which is the 
important clause reads as follows : 

“The receiver shall be deemed to be the agent of the mortgagor ; and the mortgagor shall be 
solely responsible for the receiver's acts or defaults, unless the mortgage deed otherwise provides.” 
Section 19 was amended by the Conveyancing Act of 1911, section 4, and section 
24 by section 19. ; 

In every trust deed the aforesaid sections of the Conveyancing Act have been 
incorporated by reference. Prima facie therefore, a receiver, appointed was treated 
to be an agent of the mortgagor, but courts differed on the question whether the 
conditions of the document varied that intention, for sections 19 and 24 of the 
Conveyancing and Law of Property Act, 1911, provided for such variations and 
extensions by the terms of a particular indenture. As Lopes, L.J., pointed out, 
the mortgagee found himself in a very difficult position when he entered into posses- 
sion. He was treated with exceptional severity in a suit for redemption and made 
to account not only for what he actually received but what he might without wilful 
default have received. His risks were greater when the mortgaged property con- 
sisted of property embarked in trade. To avoid all these difficulties the mortgagees 
allowed the mortgagors to appoint receivers ; but later on they followed the con- 
venient devise to appoint receivers themselves but retaining the responsibility 
of the mortgagor to the receiver. This was recognised and adopted in the'Con- 
veyancing and Law of Property Act, 1881. A power was conferred on the mort- 
gagee to appoint a receiver who was to be the agent of the mortgagor. This was 
made a usual incident of mortgages unless excluded by an instrument between 
the parties. Therefore the question in each case turns upon the construction of the 
mortgage deed. 


Let us now turn to the documents in question. The first indenture was made 
on 13th October, 1924, between the Madras Electric Tramways (1904), Limited 
(hereinafter called the company) of the one part and the Beaver Trust, Limited 
(hereinafter called the present trustees) of the other part. Under that deed a fixed 
charge on specific properties and a floating charge on the company’s undertaking, 
its properties and assets, both present and future, were created in favour of the 
trustees for the benefit of the debenture-holders. The trustees were empowered ` 
to take possession, to sell, call in, collect, and convert into money the mortgaged 
premises after the security became enforceable. Clause 8 narrated the circum- 
stances when the security became enforceable. By clause 17 they were empowered 
after taking possession to carry on the business of the company. At any time after 
the right of the trustees to enter upon the mortgaged premises shall have arisen, 
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they could appoint one or more persons as receiver or receivers of all or any part 
` of the mortgaged premises in like manner in every respect as if the trustees were 
mortgagees within the meaning of the Conveyancing Act, 1881:and had become 
entitled under that Act to exercise the power of sale thereby conferred with power 
from time to time to remove any receiver so appointed and appoint another in his 
place. The receiver so appointed may be invested by the trustees or trustee with 
such powers and directions as the trustees or trustee may think expedient with power 
to delegate. Unless otherwise directed by the trustees or trustee such receiver 
or receivers may exercise all the powers and authorities vested in the trustees or 
trustee by clause 17 of the indenture. Clause 17 authorises the trustees to carry 
on the business of the company and the trustees could fix the remuneration payable 
to the receiver. They could ask the receiver to give security for the performance 
of his duties. Save as otherwise directed by the trustees the moneys received by 
the receiver should be paid over to the trustees. The trustees should determine 
the sum of money that should be allowed to be kept in the hands of the receiver. 
Then comes the important provision which reads : 

“ The provisions in this clause are intended to tdke effect by way roe variation and extension of 
the provisions of sections 19 and 24 of the Conveyancing Act, 1881, as modified by the Conveyancing 
Act, 1911 and such provisions so varied and extended shall be regarded as incorporated herein and 


the trustees or trustee and the debenture-holders shall not in making the appointment or in consen- 
ting thereto incur any liability for’the remuneration of the receiver or receivers or otherwise.” 


Under clause 26 a further attempt was made to safeguard the position of the mort- 
gagees. The trustee or the receiver entering into possession of the mortgaged 
premises or any part thereof shall not be liable to account as mortgagees in possession 
or for anything except actual] receipts, or be.liable for any loss upon realization or 
for any default or omission for which a mortgagee in possession might be liable ; 
but every receiver duly appointed under those,presents shall be deemed to be the 
agent of the company and shall as such agent be deemed to be in the same position 
as a receiver duly appointed by a mortgagee under the Conveyancing Act, 1881 
and the trustee or trustees and every such receiver shall be entitled to all the 
rights, powers, privileges and immunities the said Act conferred on mortgagees 
and receiver appointed under the Act. Under clause 5 of the indenture it is agreed 
that a separate mortgage deed be executed in respect of freehold property owned 
by the company and described in the second schedule. Pursuant to that term a 
mortgage deed was executed on 26th March, 1925. One of the important clauses 
relevant to the present purpose in that deed, namely, clause 5, reads as follows : 


s4 It is hereby agreed that the trustees shall not nor shall any receiver or receivers appointed 


as aforesaid by reason of the trustees or such receiver or receivers entering into possession of the 
mortgaged premises or any part thereof be liable to account as mortgagee or mortgagees in possession 
or for anything except actual receipts or be liable for any loss upon realisation or for any default or 
omission for which a mortgagee in possession might be liable but every receiver duly appointed under 
these presents shall be deemed to be the agent of the company and shall as such agent be deemed to be 
in the same position as a receiver duly appointed by a mortgagee under the Trustees and Mortgagees 
Powers Act, 1866, and the trustees and every such receiver shall be entitled to all the rights and 
powers and privileges and immunities by the said Act conferred on mortgagees and receivers appointed 
under that Act.” 

The Act of 1866 referred to is the Indian Act XXVIII of 1866, the Trustees and 


Mortgagees Powers Act. Section 13 of the Act says : 


“ Every receiver appointed as aforesaid shall be deemed to be the agent of the person entitled 
to the property subjected to the charge who should be solely responsible for his acts and defaults unless 
otherwise provided for in the charge.” 


“The other powers of the receiver were also narrated in the Act. On 6th July, 1950, 
another indenture was executed between the same parties giving additional security 
subject to the conditions mentioned in the -first two deeds. From the aforesaid 
documents it is manifest that the mortgagee was anxious to see that he should be 
free from the liability of a mortgagee put in possession. In the first.deed the provi- 
sions of sections 19 and 24 of the Conveyancing Act of 1881, as modified by the 
Conveyancing Act of 1911 were embodied. Lest there should be some doubt 
about me legal position the parties agreed in express terms that the debenture- 
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holders should not, in appointing the receiver, be liable for his remuneration. They 
also made it clear in clause 26 that the receiver shall be deemed to be the agent of the ' 
‘company and shall be deemed to be in the same position as receiver duly appointed 
by the mortgagee under the Conveyancing Act of 1881. The emphasis was, there- 
fore, on the fact that the receivers were the agents of the mortgagor. 


It is true that under the mortgage deed the receiver is appointed by the trustee. . 

He has to act under the directions of the trustee. Moneys collected by him ‘should 
be handed over to the trustee. He is also given a power to conduct the business. 
Though the powers are conferred on him by the trustee and though he should act 
under his directions, he is expressly made an agent of the mortgagor. The parties 
obviously intended that the trustee should have the power of control but should 
be free from all liabilities. This purpose was effectuated by enabling the trustees 
to appoint a receiver and to give him directions and by making the receiver the agent 
of the company. The contention of the learned counsel for the petitioner that the 
, receiver should be deemed to be an agent of the mortgagor and therefore is not in 
fact an agent of the mortgagor, does not appeal to us. He is deemed to be the 
agent of the mortgagor for the purpose of the indenture and therefore his rights and 
liabilities must be regulated on that basis. 


Under section 24 of the Conveyancing Act a receiver shall be deemed to be the 
agent of the mortgagor unless the mortgage deed otherwise provides. The mortgage 
deed not only did not provide otherwise but emphasised his correct legal position 
at more than one place. Whatever scope for argument there may be in the case 
of the first document, in the case of the second document there is none, for the 
document refers to the Trustees and Mortgagees Powers Act of 1866, which clearly 
states that the receiver appointed shall be deemed to be the agent of the person 
entitled to the property unless otherwise provided for in the charge. Under the 
second document he is clearly described as the agent of the company. It is there- 
fore clear that under both documents the receiver must be deemed to be the agent 
of the company. 


Further the management of the entire estates of the company is entrusted to 
the receiver subject to directions by the trustees. If he is so minded, he is 
empowered to carry on ‘the business or start the business if circumstances are 
propitious. The appointment ofthe receiver does not effect any change in the 
personality of the employer. The only effect is to put the company and its assets 
under his management. Thereafter, he represents the company for all practical 


purposes. 

f The next question is whether the tribunal has jurisdiction to make him a party 
to the proceedings pending before it. The answer to the question turns upon the 
true construction of the provisions of section 18 of the Industrial Disputes Act 
(XIV of 1947). As the argument turned upon thé said section, it will be convenient 
to read it. It reads: i ; 

“Section 18: A settlement arrived at in the course of conciliation proceedings under this Act 
or an award which is declared by the appropriate Government to be binding under sub-section (2) 
of section 15 shall be binding on 3 e 

(a) all parties to the industrial dispute ; 

(b) all other parties summoned to appear in the proceedings as parties to the dispute, unless 
the Board or the Tribunal, as the case may be, records the opinion that they were so summoned 
without proper cause ; ‘ 

_  (c) where a party referred to in clause (a) or clause (b) is an employer, his heirs, successors or 
assigns in respect of the establishment to which the dispute relates ; Lo 

(d) where a party referred to in clause (a) or clause (b) is composed of workmen, all persons 
who were employed in the establishment or part of the establishment, as the case may be, to which 
the dispute relates on the date of the dispute and all persons who subsequently become employed 

in that establishment or part.” 


The principle underlying the Act has been succinctly stated by the Chief 
Jastice of India in State of Madras v. C. P. Sarath? as follows : 
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“ In view of the increasing complexity of modern life and the inter-dependence of the various 
sectors of a planned national economy it is obviously in the interest'of the public that labour disputes 
should be peacefully and quickly settled within the frame work of the Act rather than by resort to. 
methods of direct action which are only too well calculated to disturb the public peace and order 
and diminish production in the country, and Courts should not be astute to discover formal defects 
and technical flaws to overthrow such settlements.” 


The object, therefore, is to bring about industrial peace by settling the disputes 
between the employers and employees expeditiously. To enable that object all 

` the necessary and proper parties should be before the tribunal. ‘Otherwise any 
award that may be passed would be made nugatory. With that background the 
sections of the Act may now be scrutinised for however meritorious, the object 
of the legislature might be, unless the necessary powers to effectuate it were given 
under the Act, the purpose would be defeated. 


As contended by the learned counsel for the petitioner there is no section in the 
Act expressly empowering the tribunal to add parties to the proceeding. Section 
II (3) restricted the application of the provisions of the Civil Procedure Code to the 
four matters mentioned in sub-clauses (a), (b), (c) and (d) of that section. The 
tribunal is authorised to enforce the attendance of any person and examine him on 
ooath, compel the production of documents and material objects, issue commissions 
for the examination of witnesses and-in respect of such other matters as may be 
prescribed. It is not suggested that any other matters have been prescribed. It 
is therefore contended that Order 1, rule 10, Civil Procedure Code, does not apply 
and therefore the tribunal cannot add new parties. But in our view such power is 
necessarily implied in section 18 of the Act. Clause (b) of section 18 will not have 
any meaning unless the tribunal has power to add parties. Under that clause an 
award is binding on all other parties summoned to appear in the proceedings as 
parties to the dispute, unless the Board or Tribunal, as the case may be, records 
the opinion that they were so summoned without proper cause. Clause (a) deals 
with all parties to the industrial dispute. Clause (b) refers to all other parties 
summoned to appear as parties in the dispute. This necessarily implies that parties 
other than the original parties to an industrial dispute can be summoned as parties 
to the proceedings. Such parties can be summoned at the instance of a party or 
suo motu by the tribunal by issuing notice to them. The clause also empowers the 
tribunal to decide whether the parties so summoned were really proper parties. The 
only suggestion the learned counsel can make is that the parties mentioned in clause 
(b) are parties summoned by the Government. To put it differently, according 
to learned counsel, if an industrial dispute is proceeding before a tribunal, the 
Government may go on adding parties to the dispute. This construction will 
obviously introduce confusion in the proceedings and will enable the Government 
to interfere with the progress of the judicial process, which could not have been 
the intention of the legislature. We would therefore hold that clause (b) by neces- 
sary implication gives a power to the tribunal to add parties. 


It was then contended that even if the tribunal had such power, it could not 
implead parties other than employer and employee and enlarge the scope of the 
disputes referred'to the tribunal. Clause (a) obviously refers to parties to the 
industrial dispute, i.e., the original parties to the dispute at the time when the 
reference was made to the tribunal. Í f 


*“ Industrial dispute? has been defined by section 2 (k) to mean, “‘ any dispute or difference 
between employers and employers or between employers and workmen, or between workmen and 
workmen, which is connected with the employment or non-employment or the terms of employment 
or with the conditions ef labour, of any person.” B 
The original parties therefore will necessarily be either employers or workmen. 
Clause (b) refers to “ other parties summoned to appear as.parties in the dispute ”. 
The other parties can only mean parties other than those mentioned in clause (a), 
i.e., the original parties. They must be summoned as parties to the dispute, 2.¢., 
as persons who are affected by or interested in the dispute. A party to a dispmte 
is either a necessary or proper party. A person against whom a relief is claimed 
is a necessary party to a proceeding. A person, against whom. though no relief 
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is claimed, whose presence is necessary for a complete and final decision of the - 
questions involved is a proper party as distinguished from a necessary party. We 
should think that clause (b) though apparently wide in terms, is intended to take 
in only necessary or proper parties. It could not have been in the contemplation 
of the legislature to include parties against whom either no relief is claimed or whose 
presence is not necessary for adjudicating the disputes between the parties. But 
we find it difficult'to hold that the parties can only be employer or employge and 
none else. When a question was put by us to the learned counsel for the petitioner . 
to which category of parties clause (b) would apply, he stated that there may be 
different unions of labour in respect of a particular establishment and that one 
of such unions which was not originally made a party could be made a party under 
clatise (b). It may be one illustration ; but obviously it cannot be exhaustive. 
It is intended to enable parties whose presence is necessary or proper for completely 
disposing of the disputes raised before the tribunal to be impleaded as parties. The 
learned counsel then pointed out that clauses (c) and (d) only refer to employer 
or workmen mentioned in clauses (a) and (b) and therefore clause (b) is intended 
only to cover the case of an employer or workman. It does not necessarily follow 
from the aforesaid circumstance that clause (b) is confined only to employer or 
employee, for, in the case of an employer and employee, it becomes necessary ton 
specify that the successors of the employer or the workmen in the establishment 
would also be bound by the award. The non-mention of other categories of persons 
in clauses (c) and (d) cannot support the conclusion that the words “other parties” 
in clause (b) take in only employers and employees. The question therefore is 
whether the receiver in the present case cannot be added as a party to the dispute 
now pending before the industrial tribunal.. As aforesaid the dispute relates to 
four matters, viz., (1) the fixing of the age of retirement, (2) the quantum of bonus 
for three years, (3) the justification of the discharge of two workmen and the relief 
they are entitled to, and (4) the validity of the promotion of some conductors to the 
posts of Inspectors. Those disputes involve the liability of the company to the 
employees mentioned therein. Can it be said that the receiver in the present 
case is not a proper party in regard to the said dispute? It is not a case of a rank 
outsider or a disinterested spectator being made a party. He was the erstwhile 

` managing director of the company. There is no change in the personality of the 
company ; it continues to have its legal existence. The receiver is now its agent 
and its entire assets are now under his charge or management. Though for the 
present the business is at a standstill, he is empowered in his discretion to carry on the 
business and he may do so at any moment he likes and there is no one else who has 
power to do so. If he is an agent of the company and a person in management 
thereof, it is not disputed that he would be liable to the employees, though it is 
contended that his liability is confined to section 129 of the Indian Companies Act. 
It is not necessary or advisable to express our opinion on the extent of his liability. 
It would be for the tribunal, to decide on that question. When the tribunal, 
having regard to his position vis a vis the company, held that such a person is a 
proper party to the dispute, we cannot say that its decision is without jurisdiction, 
for section 18 (6) itself says that the tribunal can record its opinion whether a party 
is summoned without proper cause. We cannot even hold that the order of the 
tribunal is vitiated by an error apparent on the face of the record. If the conten- 
tions of the learned counsel for the petitioner are sound it would be at the most a 
wrong order. If it is wrong, the petitioner’s remedy, if any, is to prefer an appeal 
to the appellate tribunal ard to get it rectified. In the circumstances, we have 
no hesitation to hold that the tribunal has acted within its jurisdiction and its 
order is nut vitiated by any error apparent on the face of the record. In the result 
the petition is dismissed with costs one set. Advocate’s fee Rs. 200. 


V.P.S. : Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Mnr. P. V. RaJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA- 
RAMA AYYAR. 


The South India Bank, Ltd., Tirunelveli _ .. Appellant” 
v. . 
T. D. Richuthayappan and another .. Respondents. 


Madras Shops and Establishmnents Act (XXXVI of 1947), section 2 (6)—Establishments—What are— 
Act if repugnant to Article 14 of the Constitution—Section 41—Scope of enquiry under: 


The cumulative effect of section 2 (3) and (6) of the Madras Shops and Establishments Act, 
is that banks come within the definition of establishments as defined under section 2 (6) of the Act 
and that they are within the operation of the Act. 

The Statute which has for its object the protection of the employees cannot be said to be repugnant 
to Article 14 of the Constitution on the ground that it is discriminatory against employees. The 
power conferred on the Government by section 2 (3) and (6) cannot be held to contravene any of 
the principles of a valid classification. ‘ 

Under section 41 (2) of the Act when once it is found that there is a need for retrenchment the 
only question for decision is‘whether that has been done reasonably and not arbitrarily or capriciously. 
Where the order of discharge is in accordance. with the principle not extraneous to the subject-matter 
and uniformly adopted by the management it will be beyond the province of the Commissioner in 
exercise of his powers winder section 41 (2) of the Act to set aside those orders on the ground that 
the principle on which they are based did not commend itself to him or that in his opinion some 
other principle would be more just. 


Appeal under clause 15 of the Letters Patent against the order of the High 
Court, dated 13th August, 1952 and made in W.P. No. 296 of 1951 a petition 
presented to the High Court for the issue of a writ of certiorari calling for the records 
relating to Case No. 555 of 1950 on the file of the Additional Commissioner for 
Workmen’s Compensation and to quash the order, dated 23rd July, 1951 and made 
in the said Case No. 555 of 1950. 


K. V. Venkatasubramania Ayyar and T. P. Gopalakrishnan for Appellant. 
S. Mohan Kumaramangalam, Messrs. Row and Reddy for Respondents. 
The Government Pleader (P. Satyanarayana Raju) for the State. 


The Judgment of the Court was delivered by 

Venkatarama Ayyar, 7.—The South India Bank, Limited, Tirunelveli, is the 
appellant in these appeals ; the respondents were employed as clerks in the said 
bank. As a measure of retrenchment, the bank terminated the services of a number 
of employees including the respondents. Against this order, they appealed under 
section 41 (2) of the Madras Shops and Establishments Act (XXXVI of 1947) 
hereinafter referred to as the Act to the Commissioner for Workmen’s Compensation 
who held by his order, dated 23rd July, 1951, that their discharge was not for a 
reasonable cause. The bank thereupon filed W.P. Nos. 296 to 298 of 1951 for a 
writ of certiorari to quash the aforesaid order, dated 23rd July, 1951, firstly on the 
ground that the provisions of the Act were discriminatory i in character and, there- 
fore, repugnant to Article 14 of the Constitution and void ; and secondly, on the 
ground that the order in question was erroneous and without jurisdiction. Subba 
Rao, J., who heard the petitions held that the provisions of the Act were valid and 
that the order in question was within the jurisdiction of the Tribunal and not liable 
to be set aside in proceedings by way of writ. Against this judgment, the bank 
has preferred the above appeals. 


The first contention urged in support of the appeals is that banks are not 
‘ establishments ’ as defined in section 2 (6) of the Act and that the Commissioner 
for Workmen’s Compensation had, therefore, no jurisdiction to entertain an appea] 
against the order of the appellant terminating the services of the respondents, 


Section 2 (6) defines ‘ establishment’ as follows : 


‘** establishment’ means a shop, commercial establishment, restaurant, eating-house, residential 
hotel, theatre or any place of public amusement or entertainment and includes such establishment 





* L. P. A. Nos. 247 to 249 of 1952. gist July, 1953. 
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as the Provincial Government may by notification declare to be an establishment for the purposes of 
this Act.” 


Section 2 (3) defines ‘ commercial establishment ’ as follows : 


“commercial establishment’ means an establishment which is not a shop but which carries 
on the business of advertising, commission, forwarding or commercial agency or which is a clerical 
department of a factory or industrial undertaking or which is an insurance company, joint stock com- 
pany, bank, brokers’ office or exchange and includes such other establishment as the Provincia] Govern- 
ment may by notification declare to be a commercial establishment for the purposes of this Act.” 


The point for decision is whether banks are comprised within the definition of 
‘establishments’ in section 2 (6). Section 2 (3) mentions bank as within the 
definition of ‘ commercial establishment’ and section 2 (6) defines ‘ establishment ’ 
as meaning a ‘commercial establishment’. Therefore, banks are clearly ‘ esta- - 
blishments’ as defined in section 2 (6). Mr. K. V. Venkatasubramania Ayyar, 
the learned Advocate for the appellant, contends that under section 2 (3)-it is not 
‘all banks that are ‘ commercial establishments °’, but only such of them as are also 
‘establishments’ and that as the appellant is a bank, but not an ‘ establishment’ 
as defined in section 2 (6), it is outside the mischief of thé Act. This argument 
involves that the definition of ‘establishment’ in section 2 (6) should bodily be 
imported into the definition of ‘ commercial establishment’ in segtion 2 (3) and that 
accordingly when that definition enacts that a ‘ commercial establishment’? means 


“an establishment which is a clerical department of a factory or industrial undertaking or 
which-is an insurance company, joint stock company, bank brokers’ office or exchange,” ' 


it should be read as ‘commercial establishment’ means restaurant, eating-house, 
_residential hotel, theatre or any place of public amusement or entertainment, 
which is a clerical department of a factory or industrial undertaking or which is an 
insurance company, joint stock company, bank, brokers’ office or exchange. To limit 
clerical department of a factory or industrial undertaking or an insurance company, 
joint stock company, bank, brokers’ office or exchange to those which are restaurants 
and the like would yield no sense and would render the provision altogether nuga- 
tory. It is well settled that an interpretation clause of a comprehensive character 
is “ not to be taken as strictly defining what the meaning of a word must be under 
all circumstances but merely as declaring what things may be comprehended within 
the term, where the circumstances require that they should”. Emperor v. B. H. 
Desouzet. Vide also Ramamoorthy v. Jallu Ammanna® and Fanakirama v. Gopalam®, 


That the interpretation contended for by the appellant is not correct will be 
plain from section 2 (6) which defines ‘ establishment’ as including ‘ commercial 
establishment’. That clearly shows that the definition of ‘ commercial establish- 
ment’ in section 2 (3) is not qualified by the word ‘establishment’. Ifit is construed 
otherwise, the result would be that while under section 2 (3) a ‘ commercial esta- 
blishment ’ is a species of thé genus establishment, according to section 2 (6) which 
defines ‘establishment’ as meaning a ‘commercial establishment’, the genus 
would mean the species. The drafting of the statute is no doubt infelicitous, but 
there cannot be any doubt as to what the intention of the Legislature was. Its 
object was “to provide’ for the regulation of conditions of work in commercial 
establishments and there is no reason why banks should be excluded from the pur- 
view of such a statute or why some of them should be included and not the others, 

‘as contended for by the appellant. We have no hesitation. in holding that banks 
are ‘ establishments ° as defined in section .2 (6) of the Act and they are within the 
operation of the Act. 


It is next argued -that the Act is repugnant to Article 14 of the Constitution, 


. in that it is directed not against all employers, but only some of them, that it does 


not lay down any principle on which this differentiation is made and that it is, there-. 
fore, discriminatory and void. The principles underlying Article 14 are well settled 





“a, (1911) L.L.R. 35 Bom. 412 at p. 417. 3. (1951) 2 M.L.J. 272 at p. 274. 
2., (1950) 2 M.L.J. 442 at p. 443. . 
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and there is no need to elaborate them. This Court had recently occasion to consi- 
der this question in Syed Mohamed & Co. v. State of Madras? and the result of the 
authorities is summed up in pages 607 to 609. The substance of the matter is that 
while Article 14 enjoins on the State that it “ shall not deny any person equality 
before the law or the equal protection of the laws within the territory of India ”, 
it does not forbid legislative classification, provided such classification rests not on 
“fanciful grounds ” (Vide Mayflower Farms v. Ten Eyek® and Hartford S.BI. @ LNs. 
Co. v. Harrison®, but on “some real and substantial distinction bearing a reasonable 
and just relation to the object sought to be obtained ” per Fazl Ali, J., in State of 
Bombay v. Balsara*. The question is, whether the provisions of the Act contravene 
these principles. Now, the policy underlying the legislation is clear. It isto ensure 
that the terms under which labour is employed are fair and that there is no 
arbitrary dismissal of workmen. So far as factories are concerned, there is special 
_ legislation dealing with the matter. With reference to business undertakings 
which are not factories, the need was felt for a legislation which would safeguard 
the rights of the employees therein and it was with this object that the law in question 
was enacted. A statute which has for its object the protection of employees cannot 
be said to be repugnant to Article 14 on the ground that it is a discrimination against 
employers. 

But it is argued for the appellant that whatever be the object of the legislation 
the definition of “ establishment ”?” under the Act is vague and indefinite and not 
_ based on any statable principle and that in particular, the power conferred on the 
Government to bring whatever they notified as a ‘commercial establishment ’ 
or ‘establishment’ under section 2 (3) and+section 2 (6) within the operation of 
the Act is arbitrary as no standard is prescribed for guiding or limiting the exercise 
of that power. But, it must be remembered that regulation of labour is a modern 
phase of social legislation and in the absence of a word which would precisely 
convey the concept of employment of labour in business undertakings other than 
factories, the word ‘establishment’ has been adopted for expressing that notion. 
Whatever difficulty there might be in expressing that, notion, having regard to the 
limitations of language, there can be none in comprehending whether a particular 
business undertaking is of the character contemplated by the Act. As for the 
‘power which is conferred on the Government in sections 2 (3) and 2 (6), it is only 
to notify such undertakings as are of the character of ‘ establishment.’ We are not 
now called upon to decide whether a particular notification issued under section 
2 (3) and section 2 (6) of the Act is bad for declaring as ‘ establishment’ what is 
not of the character contemplated by the Act. We are concerned in these appeals 
with banks. They form a distinct and well-defined category and in its appli- 
cation to them, the Act cannot be held to contravene any of the principles of a 
valid classification. As observed in Syed Mohamed & Co. v. State of Madras? : 

“ there is a strong presumption in favour of the validity of legislative classification and it is for 
those who challenge it as arbitrary and unconstitutional to establish it beyond all doubt” ; 
and that the appellant has failed to do. 

It was further argued that section 6 of the Act conferred on the Government 
an unlimited power to exempt either permanently or for any specified period 
any establishment or class of establishments from all or any of the provisions of 
the Act, subject to such conditions as the Provincial Government deem fit and 
that such a power was on the face of it arbitrary, discriminatory and unconsti- 
tutional. There is no need to decide whether that is so or not because even if section 6 
were invalid, that would not affect the validity of the rest of the provisions in 
the Act and the point for decision in these appeals is the validity of an order passed 
under section 41 of the Act. It is unnecessary to deal at any great length with 
the several contentions that were urged on the basis of Article 14 as they have 
been fully considered by Subba Rao, J‘, and we are in entire agreement with his 
conclusions. ' j 

1. (1952) 2 M.L.J. 598. 4. (1951) 2 M.L.J. 141 : (1951) 8.C.J. 4782” 
2. 297 U.S. 266: 80 L.Ed. 675. p- 492 (S.C.). 
3- gor U.S. 459 : 81 L.Ed. 1223. - 
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The contention that has been most strongly pressed upon us is that on the 
merits the order-of the Commissioner for Workmen’s Compensation dated 23rd 
July, 1951, is erroneous and liable to be set aside. To appreciate this contention, 
it is necessary to set out the facts bearing thereon. 


The appellant is one of the scheduled banks with its head office in Tirunelveli. 
The All-India Industrial Tribunal (Bank disputes) pronounced an interim award 
and the same was communicated by the Government to the appellant ôn 26th 
December, 1949. The award classified the banks into three groups and fixed 
scales of salaries to be paid to the.several classes of employees according as the 
bank fell within one or the other of the three groups. The appellant was placed 
in the ‘C’ group and the scale of salary fixed therefor was, for clerks Rs. 55 salary 
and Rs, 20 dearness allowance per month, and for subordinate staff Rs. 20 salary 
and Rs. 15 dearness allowance per month. The award recognised that this scale 
of salaries might be beyond the means of the ‘ C’ group banks and it was observed 
that they might either have to close down or to enter into schemes of amalgamation. 
It was also suggested that in order to survive, they might adopt a policy of what 
is called ‘ rationalisation ° which consists in retrenchment, closing down of unecono- 
mic units of business, more efficient management and curtailment of expenses 
at the top. On 28th January, 1950, the Standing Committee of the bank directed 
the Secretary to submit proposals for ‘rationalisation’ as contemplated by the 
interim award. By two reports dated 7th September, 1950, and 12th September, 
1950, the Secretary submitted a comprehensive scheme recommending the closing 
down. of some branches and of the amalgamation of others; abolition of some 
posts; and retrenchment. The principles on which the proposals for retrench- 
ment were made were, firstly that clerks who were inefficient or who had insufficient 
work should be sent out ; and secondly those who were not qualified for appoint- 
ment as clerks should be discharged. It must be mentioned that the qualification 
prescribed by the rules of the bank for appointment to the clerical staff was that 
the applicant should have passed the S.S.L.C. Examination, Madras, or its equiva- 
lent. But the Directors had the power to grant exemption from this rule. ‘There 
were at this time, in the service of the bank, 17 persons who not having passed 
the S.S.L.C. Examination, were not qualified to be appointed as clerks but had 
been exerhpted and taken into service. The proposal was that these clerks should 
be discharged. The recommendations of the Secretary were substantially approved 
by the Board of Directors by a resolution dated 17th September, 1950 and in 
accordance therewith, a notice was issued to the respondent in L. P. A. No. 247 of 
1952—the notice to the other respondents were also similar—in these terms : 

“ On account of retrenchment your services are dispensed with, with effect from 1-10-1950. 
A draft No. 07862 for Rs. 75 being one month’s salary and allowances in lieu of notice is enclosed.” 
The respondent took up the matter in appeal to the Commissioner for Workmen’s 
Compensation under section 41 (2) of the Act. His contentions were in substance 
(1) that retrenchment could not be accepted as a proper ground for discharge 
because “the management of the Bank have dared to appoint new raw fresh 
hands in our places in the same office where we work” ; and (2) that the manage- 
ment failed to observe any principle in effecting retrenchment and that “ while 
it is said that only S. S. L. C. eligible are retained in service, they have retained 
uneligible S. S. L. C. in service.” The appellant filed a written statement in which 
he controverted the above allegations and pleaded that in view of the Bank Tribunal 
award, there was need for retrenchment and that the principle on which it was 
effected was that the less qualified persons should be discharged and that in fact 
no person who had not qualified himself under the Rules by passing the S. S. L. C. 
Examination was retained in service. The Commissioner who heard the appeal 


held that the discharge of the respondents, was not for a reasonable cause and he 
thus stated the ground of his decision : . 


“ The bank states that though the applicant was not the juniormost of the employees he was 
cRosen for retrenchment as he was an unqualified person. The bank has no doubt prescribed a pass 
in the S.S.L.C. Examination with eligibility for college course as qualification for appointment as 
clerk. But it has reserved power to grant exemption in deserving cases and had exempted the applicant 
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and appointed him as clerk some five years ago. Having taken an unqualified man, confirmed him 


and kept him on for five years it is not reasonable to select him for discharge on the ground of want 
of qualification.” 


It will be noticed that this order is not based on any of the grounds put forward 
by the respondent in his petition of appeal. It does not proceed on the footing 
that there was no need for retrenchment,—it assumes that there was; nor on 
the ground that the principle on which retrenchment was stated to have been 
effected, viz., that clerks who were not qualified under the rules should be discharged, 
was not uniformly observed. In fact it appears from the records that the employees 
retained in service in the clerical department had all of them the requisite qualifi- 
cation under the rules. The reasoning behind the order is that as between two 
clerks, one of whom had better qualifications and the other longer service, justice 
requies that it is the former that should be discharged and not the latter and that 
the notices discharging the respondents were unreasonable for failure to observe this 
principle. 


1 
4 


+ Mr. K. V. Venkatasubramania Ayyar contends that this order is erroneous 
because it is based on a misconception as to the scope of an enquiry under section 
41 (2); that under that section the authority conferred on the Commissioner is 
only to decide whether the order of discharge in question was or was not reasonable 
and that where that order is passed in accordance with a principle, which is not 
in itself open to exception, it is beyond his powers to set aside that order on the 
ground that it would be more just to adopt a different principle. We are in 
agreement with this contention. When once it is found that there is need for 
retrenchment and that is not disputed—the only question for decision under 
section 41 (2) is whether that has been done reasonably and not arbitrarily and 
capriciously. Ifthe management retrenches employees at random, it is conceivable 
that particular orders might be open to attack as unreasonable. But where, as 
chere retrenchment is effected in accordance with a policy laid down by the manage- 
ment, it-is difficult to see how the orders of discharge made pursuant thereto can 
be attacked as unreasonable, so long as the principle on which it is made is not 
extraneous to the subject-matter. The mode of effecting retrenchment is a matter 
on which it is possible to hold different views. There are those who support the 
principle that persons who come in last should be retrenched first ; while others 
hold that the more equitable principle is to discharge the oldest in service and 
„give the younger men a chance to continue. Then again when the question is one of 
choice between “standing” and “qualification,” some would attach greater 
importance to “standing,” while others would prefer “qualifications.” It is 
difficult to say that any one of these principles is more reasonable than the others ; 
at any rate, it cannot be said that any of them is unreasonable. Now the manage- 
ment of the appellant bank went into the question as to what principle they would 
adopt in effecting retrenchment and decided that it should be on the basis of quali- 
fications and in accordance therewith they terminated the services of those clerks 
who were not qualified according to the rules of the bank, but had been taken in 
under exemption. The order of discharge being in accordance with a principle 
not extraneous to the subject-matter and uniformly adopted by the management, 
it would be beyond the province of the Commissioner in exercise of his powers under 
section 41 (2) of the Act to set aside those orders on the ground that the principle 
on which they are based did not commend itself to him or that in his opinion some 
other principle would be more just. It should be remembered that under the 
law it is the management that has the power to decide the principles on which 
it should regulate its own business and section 41 (2) has not the effect of convert- 
ing the Commissioner into a manager of the establishments or director of their 
policies. We are accordingly of opinion that the order of the Commissioner dated 
23rd July, 1951, is erroneous. 


But then the question is whether the order is liable to be set aside in these 
proceedings. Itisstrongly contended for the respondents that the matter is governed 
by the decision of the Supreme Court in Parry & Co. v. Commercial Employees’ Asso- 
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ciation’, where in dealing with the power of this Court to issue writs with reference 
to an order made under section 51 of the Act, Mukherjea, J., observed as follows : 
“ This decision may or may not be right, but it has not been and cannot be suggested that the 
Labour Commissioner acted without jurisdiction or in excess of his powers. * * * * The 
Commissioner was certainly bound to decide the questions and he did decide them. At the worst, 
he may have come to an erroneous conclusion, but the conclusion is in respect of a matter which 
lies entirely within the jurisdiction of the Labour Commissioner to decide and it does not relate to 
anything collateral, an erroneous decision upon which might affect his jurisdiction. The secords of 
the case do not disclose any error apparent on the face of the proceeding or any irregularity in the 
procedure adopted by the Labour Commissioner which goes contrary to the principles of natural 
justice.” i 
These observations are applicable to the order of the Gommissioner dated 23rd 
July, 1951. . Section 41 (3) enacts that the decision of the appellate authority under 
that, section shall be final and such-an order as that is open to challenge under 
Article 226 only on the grounds mentioned in Parry @ Co. v. Commercial Employees’ 
Association’. The subject-matter of the appeal was clearly within the exclusive 
jurisdiction of the Commissioner under section 41 (2). There is no question of 
any irregularity. Nor has he left any matter undertermined in respect of which 
a writ of mandamus might be issued ; the application itself was one for the issue 
of a writ of certiorari. The only thing that could be said against the order is 
that it is erroneous on the merits. But the jurisdiction of a Court over a subject- 
matter does not depend upon whether its conclusions are correct or not; the Court 
has jurisdiction to decide wrong as well as right. (Vide Rajah Amir Hassan Khan 
v. Sheo Baksh Singh®, Balakrishna Udayar v. Vasudeva Aiyer® and N. S. Venkatagiri 
Ayyangar v. Hindu Religious Endowments Board, Madras*. It is true that the Court 
of appeal in England has held that certiorari will lie to quash the decision of a statu- 
tory tribunal on the ground of an error of law apparent on the face of the record 
(vide R. v. Northumberland Comp. App. Tribunal®), and it could be said of the order of 
the Commissioner dated 23rd July, 1951, that it is based on a misdirection and that 
that is an error of law. But the decision of the Supreme Court settled the extent. 
of the jurisdiction of this Court in proceedings under Article 226 and thé present 


, 


case is governed by that decision. 


In the result, these Letters Patent Appeals are dismissed with costs, Advocate’s 
fee Rs. 50. 


RM. Á- Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SUBBA Rao. 


Sethu Raja Gounder _ ++ Petitioner* 
v. 
The Board of Revenue, Chepauk, Madras, and another .. Respondents. 


Constitution of India (1950), Article 226 and Madras Hereditary Village Offices’ Act (II of 1895), 
section 13—-Order of Board of Revenue in second appeal—Power of High Court to interfere in writ. 


In a Regulation Suit filed by the second respondent the registration of the petitioner as Village 
Headman was set aside and the second respondent registered in his place by the Revenue Divisional 
Officer, The petitioners’ appeal to the Collector was allowed but ‘in second appeal, the Board of 
Revenue restored the order of the Revenue Divisional Officer. Ina petition to issue a writ of certiorari 
to quash the order of the Board of Revenue, 


Held, (i) The order of the Board of Revenue is vitiated by an error apparent on the face of the 
record in as much as the delay in filing the regulation suit was‘excused on the wrong assumption that 
section 5 of the Limitation Act applied to the proceedings. 

(ii) The petitioner has a present and personal interest and therefore can maintain the petition 
in the High" Court, even though his alleged. adoption to the last incumbent was negatived by the 
High Court in civil proceedings. 


` 





1. (1952) 1 M.L.J. 813 at pp. 815-816 : 1952 3. (1917) 33 MEJ 69: L.R. 44 LA. 261 : 


$.C.J. 275 (S.C.). LL.R. 40 Mad. 793 (P.G). 
"9. (1884) L.R. 11 LA. 237: LL.R. r1 Cal. 4. (1949) 1 M.L.J. 505. 
6- (P.G.). 5. (1952) 1 AE.L.R. 122. 
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(iii) The High Court has jurisdiction to issue a writ of certiorari under Article 226 of the Constitu- 
tion of India in respect of an order made under the Madras Hereditary Village Offices’ Act. 


(iv) The order of the Revenue Board is a judicial order liable to be quashed in appropriate 
cases, 

Petition under. Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a wit of certiorari calling for the records relating to the order of the Board 
of Revénue, Madras, in R., T. No. 2902 dated 28th April, 1952, regarding the 
appointment of the 2nd respondent as Headman, Kilaveneri Village, Usilampatti 
Taluk, Madurai District and quash the said order. 

T. S. Vaidyanatha Aiyar for Petitioner. 


V. P. Sarathy for the Government Pleader (P. Satyanarayana Raju) on behalf 
of the State. 


S. Venkatakrishnan and K. Arunachala Sastri for 2nd Respondent. 
The Court made the following 


Orver.—This is an application for issuing a writ of certiorari to quash the 
order of the Board of Revenue dated 28th April, 1952: One Kalappa Gounder 
was the last Miras Headman of Kilaveneri Village, Thirumangalam Taluk, Madurai 
District. He resigned his post on 16th October, 1945. The petitioner, the grandson 
of thegsaid Gounder and who was alleged to be the adopted son of the said Kalappa 
Gounder, was registered to the office. In regard to the question whether the 
petitioner was the adopted son of Kalappa Gounder, there was litigation which 
finally ended in the High Court. The High Court held that he was not the adopted 
son of Kalappa Gounder. The second respondent, who is a minor, filed a Regulation 
Suit No. 1 of 1950 claiming himself to be next heir of Kalappa Gounder and for his 
being Tegistered as Headman. On goth April, 1951, the Revenue Divisional 
Officer set aside the order registering the petitioner.and passed orders that the 
second respondent should be registered in his place. The petitioner preferred an 
appeal to the Collector of Madurai. The Collector allowed the appeal holding 
that the *suit filed by the second respondent was time-barred as the cause 
of action arose on gist December, 1945, when the petitioner was registered 
as headman and as the suit was not filed within three years from that date. Against 
the order of the Collector the second respondent preferred an appeal to the Board 
of Revenue. The Board of Revenue set aside the order of the Collector and 
restored that of the Revenue Divisional Officer, and held that the delay in filing 
the suit must be deemed to have been excused under section 5 of the Limitation 
Act. The petitioner filed the aforesaid writ for quashing that order. 


Learned counsel for the petitioner contended that the judgment of the Board 
of Revenue is vitiated by an error apparent on the face of the record. A perusal 
of the judgment shows that the Revenue Board assumed that section 5 of the Limi- 
. tation Act would apply and therefore the delay in filing the suit could be excused. 
It is not contended that section 5 of the Limitation Act applies. Indeed, it is 
conceded that section 5 of the Limitation Act has no application for excusing delay 
in filing a suit under section 14 of the Madras Hereditary Village Offices’ Act. 


In the circumstances I must hold that there is an error on the face of the record, 
The Revenue Board applied a provision which admittedly has no application. 


Realising this difficulty learned counsel appearing for the respondent attempted 
to sustain the order of the Revenue Board on the following three grounds : (1) The 
petitioner has no personal and present interest and therefore, cannot maintain 
the application. (2) This Court has no jurisdiction to.issue a writ of certiorari 
under Article 226 of the Constitution of India in respect of an order made under 
the Madras Hereditary Village Offices’ Act. (3) The act of the Revenue Board 
is not a judicial act. . ! . 

The first contention was based upon a judgment of Rajamannar, C.J. and 
Venkatarama Ayyar, J., in Ramamurthi, In rèt. There, the petitioner, who is a 


t. (1952) 2 M.L.J. 671. ¢ 





3 


646 THE MADRAS LAW JOURNAL REPORTS. fr983 


member of the Legislative Assembly, applied for quashing the order of the Governor 
in nominating another person to the Madras Legislative Council. The learned 
Judges, after citing relevant authoritative decisions given on the subject in An:erica 
and England, came to the conclusion that it was fundamental that in zn application 
for writ of certiorari, the petitioner must establish his personal and presert right. 
I am bound by the decision. But, in my view, that decision has no relevancy to 
the question to be decided in this case. The facts in this case are: The peti- 
tioner was registered as a headman under section 40 of the Madras Hereditary 
Village Offices’ Act. The second respondent filed a suit to set aside that order and 


. to get himself registered in his place. He succeeded before the 1st tribunal, but 


failed before the 2nd tribunal. The Revenue Board restored the order of the first 
‘tribunal. The result is that the second respondent was directed to be registered 
in the place of the petitioner. On these facts, it is impossible to say that the peti- 
tioner has no personal interest in the matter within the meaning of tke aforesaid 
jurgment. The mere fact that in collateral proceedings he was held to be not 
the adopted son of his deceased maternal grandfather would not really affect the 
question to be decided. 


I cannot agree with his second contention either. Leained counsels aigu- 
ment is that under Article 225 of the Constitution of India, the jurisdiction of, and 
the law administered in, any existing High Court, shall be the same as immediately 
before the commencement of the Constitution, and as under the Mad:as"Here- 
ditary Village Offices’ Act, the jurisdiction of the Civil Court in respect of the 
subject-matter in question is barred, the High Court under Article 226 cannot 
question the order of the Revenue Board. A similar question was raised before 
a Bench of this Court, of which I was a member in regard to a legislation that 
was måde subsequent to the Constitution and was repelled by us. In Ponnuswami 
v. ee Officer, Namakkal‘, the following “observations of mine are found at 
page 782: 


“ The content of the power now conferred under Article 226 is different and more extensive than 
the limited power exercised before. This extraodinary jurisdiction, which, I may, for convenience, 
call power to issue constitutional writs is not dealt with by Article 225. It cannot be treated as part 
of the jurisdiction of the law administered in any existing High Court, for if so held, it may mean that 
in the case of Courts, which had no power to issue a writ previously, fresh power had been given and 
in the case of Courts, which had some power previously, it was an extension of that power. It is,’ 
therefore, a new power conferred on the High Courts to be exercised subject to the territorial juris- 
diction. It is not a power which is an appendage only to the subject-matter dealt with under Article 225. 
‘That the High Court has territorial jurisdiction over the entire state within which it is situated, is 
also clear from the provisions of Article 227. It says that every High Court shall have superinten- 
dence over all Courts and Tribunals throughout the territories in relation to which it exercised juris- 
diction. The only Tribunals which are excluded from its superintendence are Courts or Tribunals 
constituted by or under any law relating to Armed Forces. 


“ Article 225 is subject to the provisions of the Constitution and therefore subject to the provi- 
sions of Articles 226 ‘and 227. The construction suggested by the learned counsel for the respondents 
would make Article 226 subject to Article 225 which the framers of the Constitution did not purport 
todo. The total quantum of power of the Parliament to enact laws is dealt with in Article 245 and 
distribution in Article 246. Article 245 clearly says that the power of the Parliament to make any 
laws for the whole or any part of the territory of India is subject to the provisions of the Constitution 
and is, therefore, subject to the provisions of Articles 226 and 227. The Parliament cannot, there- 
fore, make a law in derogation of the provisions of Article 226.” 


Later on I cbserved : 


“It is, therefore, clear that the power confined to the territorial jurisdiction of the High Court 
cannot be taken away by the Parliament by enacting laws, removing a particular subject-matter from 
the jurisdiction of the High Court. So long as the territorial jurisdiction subsists, its unlimited power 
lasts.” i ~ 


Venkatarama Ayyar, J., also agreed with me. Following that judgment, I reject 
the contention of the learned counsel. 


In my view, there are no merits either in the third point. The argument is that 
the order of the Revenue Board in second appeal is not a judicial act. The conno- 
station of the word ‘judicial’ has been laid down in innumerable decisions. Two 
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of the important tests are: One, whether the order affects the rights of a party 
and, two, whether there is a duty on the part of the tribunal to dispose of the case 
judicially. Applying these two tests, I find it very difficult to say that the order of 
the Revenue Board is not a judicial act. The second respondent filed a suit under 
section 13 of the Madras Hereditary Village Offices’ Act for getting himself regis- 
tered as the headman. Under the Act there are a hierarchy of tribunals. 
There is an appeal from the Revenue Divisional Officer to the Collector and from 
him tothe Revenue Board. The Act also prescribes a period of limitation. The 
procedure for disposing of the suit is similar to that in other suits. Oral and docu- 
mentary evidence could be adduced. .The tribunal, on considering the evidence, 
comes to the conclusion whether the plaintiff has established his right. This 
decision is subject to appeal and second appeal. It is therefore clear that the 
Revenue Board is bound to follow judicial procedure and its decision affects the 
‘rights of parties. I must therefore hold that the order of the Revenue Board isa 
judicial act liable to be quashed in appropriate cases. 


It is then contended by learned counsel that though it is not possible for him 
to sustain the judgment of the Revenue Board on the ground given by them, he 
could sustain it on a different ground. He argues that the suit was filed within 
three years from the date when the cause of action accrued and the date of the 
cause of action is the date when the High Court finally held that the petitioner was 
not the adopted son. I do not propose to express my opinion on this question. 
. It should not be understood that I have decided this point even impliedly. 


The order ôf the Revenue Board is hereby quashed and the Board is directed 
to dispose of the appeal in accordance with law. The second respondent will pay 
the costs of the petitioner. 


V.P.S. — Order quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice VENKATARAMA ÅYYAR. 


R. M. V. Seshasayana Rao and others .. Petitioners* 
v. 
Manuri Venkatesa Rao and others .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a) (i)—Joint Hindu family 
owning house—~How far juristic person and landlord—Coflarcener—Right to evict a tenant to have the house for his 
own occupation. 


‘Though it may be possible to regard a Hindu joint family as a juristic person for some purposes, 
it cannot be held to be a landlord for purposes of section 7 (3) (a) (i) of the Madras Buildings (Lease 
and Rent Control) Act. When a building belonging to a joint family is leased, the landlord is not 
an abstract juristic entity called “‘joint family ”, but the members who constitute that family. When 
a coparcener applies for possession under section 7 (3) (a) (i) he will be entitled to an order, if he 
establishes that he requires the house for his own occupation and he is not disentitled to that relief 
by reason of the fact that the family owns another house and members of the family are residing there- 
in, if he is himself not in occupation of it. The contention that he must be deemed to be in construc- 
tive possession of that house because other members of the family are in occupation thereof must fail 
when once it is held that the joint family as a juristic person is not a landlord for purposes of section 
7 (3) (a) (i). The Act is concerned with actual and physical possession and not with notional and 
constructive possession ; and it will be foreign to the scheme of the Act to hold that occupation by one 
member should be construed as occupation by another when that other is not in fact in occupation. 


. Petition under section 115 of Act V of 1908, praying that the High Court will be 
pleased to revise the order of the District Court of Guntur, dated 31st, March, 1953, 
and made in C. R. P. No. 2 of 1952, presented to revise the order of the Court 
.of the Subordinate Judge of Guntur in G. M. A. No. 51 of 1951 (R. C. No. 2 of 1951 
.on the file of the Rent Controller, Guntur). 

| K. Bhimasankaram and N. Ghandramoult for Petitioners. = 


B. V. Ramanarasu for Respondents. 
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- Thé Court delivered the following — 

T Jonòmenr. —This revision arises out of procéedings taken by the respondents 
for evicting the petitioners who are in occupation of a house at Guntur as their 
tenants. The respondents are brothers and it is stated by the petitioners that 
they (respondents) are members of a joint undivided Hindu family. The applica- 
tion for eviction was filed under section 7 (3) (a) (i) of the Madras Buldings (Lease 
and Rent Control) Act (XXV of 1949) on the allegation that the only house in which 
the members of the family were residing was a small one and that one of the bro- 
thers who had just retired from service, the first applicant, wanted this house for 
his own occupation. The Rent Controller dismissed the application on the ground 
that the house which was in the occupation of the family ‘afforded enough of accom- 
modation for the first applicant also’. It is conceded that this was due to a, mis- 
take, as the house inspected by the Rent Controller was not the house in the occu- 
pation of the family. The Subordinate Judge, on appeal, confirmed the order 
of the Rent Controller on a different ground, viz., that the joint family 
must be taken to be the landlord and as the joint family was in possession of another 
residential building in the city, the application was not competent-under section 
7 (3) (a) (i) of the Act. Against this order the respondents preferred a revision 
to the District Judge, Guntur. He held that there had been a division in status 
in the family and that, therefore, the members were entitled to separate Possession 
of the houses. © 


He also held that even on the footing that there was no division the applicants 
were entitled to an order for eviction, as the house was needed by the first appli- 
cant for his occupation. 


The correctness of this order is challenged before me by Mr. Hie. 

He contends firstly that the finding as to division is status is erroneous, and secondly 

that as the joint family is a juristic person so long as it is in occupation of any one 

house, an application by its members for possession of any other house would be ` 

barred by the terms of section 7 (3) (a) (i). He contends that the landlord. under 
section 7 (3) (a) (i) would be the joint family. : 


I am unable to agree with this contention. Though it may be eerie to. 
regard a Hindu joint family as a juristic person for some purposes, it cannot, in 
my opinion, be held to be a landlord for purposes of section 7 (3) (a) (i) of the ‘Act. 
That section enacts that the landlord may apply for possession of a residential 
building, if he requires it for his own occupation, provided he is not occupying’ 
a residential building of his own in the same place. Now, a juristic person cannot, , 
in the context, be aptly described as occupying a residential building ; it is only 
in the case of a natural person that the question-of residence can arise. A joint 
family 1egarded as a juristic entity can, therefore, have, as such, no residence. 
It is only its members that can reside in a building. This is further made clear 
by the use of the word ‘he’ in the section ; a joint family as juristic person i 
neither a ‘he’ nor a ‘she,’ The true position is, that when a building belonging toa 
joint family is leased, the landlord is not an abstract juristic entity called ‘ joint 
family,’ but the members who constitute that family. When a coparcener, therefore; 
applies for possession under section 7 (3) (a) (i), he will be entitled to an Order}. 
if he establishes that he requires the house for his own occupation ; and he is ngt 
disentitled to that relief by 1eason of the fact that the family owns another house 
and members of the family are residing thérein, if he is himself not in occupation 
of it. The contention that he must be deemed to be in constructive possession: 
of that house because other members of the family are in occupation thereof must’ 
fail, when once it is held that the joint family as a juristic person is not the landlord 
for purposes of section 7 (3) (a) (i). The policy of the Act, clearly, is to prevent 

_rackrenting and to secure to tenants possession of the premises on payment of 
reasonable rent. The Act is therefore concerned with actual and physical possession 
sand not with notional and constructive Possession ; ;~and it will be. foreign .to the 
- scheme of the Act to hold that occupation by one member should be construed. 
as occupation by another when that other is not in fact in occupation, 


iu 


HYE AMMALAMMAL ù. GNANAMMAL (Venkatarama Ayyar, 7.). 648 


~ In this view, the questions for determination are, whether the house is rêguiréd 
‘by the first applicant for his own use and whether he is in actual occupation of 
any other house of his own in the same place. Both these questions: have been 
answered. by the learned District Judge in favour of the respondents and on these 
findings, the order under revision is clearly right. In this view, it is unnecessaty 
to go into the question whether there was a division in the family and whether the 
first applicant will be entitled to possession by reason of such division. 


‘The revision fails and is dismissed with costs. 
_ KS. a —— Petition dismissed. 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUsTICE VENKATA- 
RAMA AYYAR. 


Ammalammal and others .. Appellants* 
` iy v. ` 
Gnanammal and others .. Respondents. 


Promissory note—Co-promisees—Death of one—Payment to` the other promisee by sale of property in dis- 
charge of the entire amount—Discharge of liability, whether complete. 


- A payment to one of the payees under a promissory note will have the effect of discharging the 
debtor from his liability under the promissory note, notwithstanding that one of the co-promisces had 
died. $ 

"“Annapoornamma v. Akkayya, (1913) 24 M.L.J. 333 : 1.L.R. 36 Mad. 544, applied. 

Where a promissory note for consideration of an amount in cash was executed in favour of two 
persons and one of them died leaving a will by which she had bequeathed hcr half-share in the amount 
covered by the promissory note to another, and later the executant of the promissory note sold a 
property of his in payment of the amount due under the promissory note to the other co-premisee 
alone and thereby claimed discharge of the amount due, on the question whether the payment to one 
of the two promisees -after the death of one of them will render it a complete discharge. š 


Held, ‘that the sale to one of the payees in full discharge of the promissory note would operate to 
extinguish the liability of the debtor under the note, and therefore no suit could ‘be maintainable in 
- consequence against the executant of the promissory note by the legal representatives of the deceased 
co-promissee. . N i 
Appeal under clause 15 of the Letters Patent against the judgment of the 
. High Court, dated goth January, 1949, and passed in S.A. No. 448 of 1946, preferred 
` to the High Court against the decree of the Court of the Subordinate Judge of 
Chingleput, dated 13th October, 1945, and passed in A.S. No. 196 of 1943, preferred 
against the decree of the Court of the District Munsiff of Chingleput, dated 31st 
December, 1942, and passed in O. S. No. 150 of 1939. i 


S. Tyagaraja Aiyar for Appellants. . 
T. R. Srinivasan, S. Gopalarainam and V. S. Rangaswami Aiyangar for Respondents. 
‘-The Judgment of the Court was delivered by ` 


Venkatarama Ayyar, J.—-The legal representatives of the first defendant, Raghava 
Reddi, are the appellants. On 26th October, 1933, Raghava Reddi executed 
a promissory note, Exhibit A, for a sum of Rs. 1,000 in favour of two persons Muni- 
swami Reddi and his wife, Rajammal. Rajammal died sometime in July 1934, 
leaving behind a will, Exhibit C-1, dated 19th June, 1934, whereby she bequeathed 
her interest in the promissory note to her sister, Gnanammal. On 11th May, 1936, 
Raghava Reddi sold under Exhibit E, some lands to Munuswami Reddi in full 
satisfaction of the promissory note Exhibit A. The sale was for a sum of Rs. 1,045 
that being the amount due on the promissory note on that date. On 5th Novem- 

` ber, 1938, Gnanammal filed a suit againt Raghava Reddi to recover half the amount 
due on the promissory note, O.S.No.150 of 1939, on the file of the District Munsif’s 
Court, Chingleput. The allegations in the plaint are that Rajammal had advanced 
half the amount under the promissory note Exhibit A, and that the plaintiff had 
become entitled to it under her will, Exhibit C. Raghava Reddi contested the 


, 
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‘suit on several grounds. But, for the purposes of the present appeal, it will be 
sufficient to refer to one of them. He pleaded that by the execution of the sale 
deed, Exhibit E, the promissory note Exhibit’ A, had become fully discharged and 
no suit was maintainable thereon. The District Munsif of Chingleput agreed 
with this contention and dismissed the action. The plaintiff preferred an appeal, 
A.S. No. 196 of 1943 on the file of the Sub-Court, Chingleput.. The Subordinate 
Judge held that the sale deed, Exhibit E, was not binding on Rajammal and that 
the plaintiff as her legatee was entitled to recover half the amount due under the 
note. He accordingly decreed the suit. Raghava Reddi having in the meantime 
died, his legal representatives preferred an appeal, to this Court, S. A. No. 448 
of 1946. That was heard by Panchapagesa Sastri, J. He agreed with the Subordi- 
nate Judge that the sale deed was not binding on the half-share of Rajammal and 
he accordingly dismissed the second appeal. It is against that decision that the 
present appéal has been brought under clause 15 of the Letters Patent, the learned 
Judge having granted leave therefor. 


The point for decision is whether the sale deed, Exhibit E, operates to dis- 
charge the liability under the promissory note, Exhibit A, in full or only as regards 
the half-share of Munuswami Reddi. 


‘In Annapoornamma v. Akkayya1, it has been held by a Full Bench of this Court 
that one of several payees of a negotiable instrument can give a valid discharge 
of the entire debt without the concurrence of the other payees. Munuswami 
Reddi is one of the payees under the promissory note Exhibit A, and he was 
competent to-grant a discharge of the entire debt, and that is what he purported 
to do when he took the sale deed, Exhibit E, from Raghava Reddi for- the 
full amount due on the promissory note on that day. Exhibit E, therefore, 
would under the decision in Annapoornamma v. <Akkayyat, operate to extinguish 
the debt under Exhibit A in full and the present suit would not be maintaina- 
ble. Panchapagesa Sastriar, J., held that the‘ decision in Annapoornamma v. 
Akkayya! was not applicable on the facts of this case. He was of the opinion 
that that decision was based on the view that where there are several promisees 
they are agents of one another and that they have only as such agents,- 
power to grant a discharge of the debt in full, that when one of them dies the 
agency ceases and that thereafter, the power becomes incapable of exercise. In this 
view he held that as Rajammal had died in 1934 the sale by Munuswami Reddi 
under Exhibit E on 11th May, 1936, would operate as a discharge only of the 
interest of Munuswami Reddi under the promissory note and not that of Rajammal 
and that accordingly the plaintiff was entitled as legatee of Rajammal to maintain 
this action. This conclusion is obviously based on the observations of Sadasiva 
Ayyar, J., occurring at page 552: ° i 

** As Sir Bashyam Ayyangar, J., put it, the law laid down in section 38 of the Contract Act 
(and, I may add section 165 also) seems to treat each joint promisee as a partner or agent of the 
other joint promisees to accept a tender, and of course payment after tender is accepted. A 
payment to one should therefore be treated as having the legal effect of payment to all.” 

We have considered the position carefully, and we are unable, with great respect, 
to agree with the learned Judge that the decision in Annapoornamma v. Akkayya! 
rests on any theory that co-promisees are agents of óne another. This will be 
clear when regard is had to the facts of that case. There a promissory note was 
executed in favour of three persons two of whom were minors and one was a major, 
and the question raised was whether the major payee could grant a discharge so as 
to bind the minor payees. It was held that he could. It is impossible to explain - 
this decision on any theory of agency because under section 183 of the Contract 
Act there is no question of a minor employing an agent. In the whole of the 

judgment of Sankaran Nair, J., there is nothing said about the relationship of 
agency among co-promisees. On the other hand the decision is founded on the 
language of section 38 of the Contract Act, which enacts that an offer to one of 
several joint promisees has the same legal consequence as an offer to all of them. 
ean nn RRR eae aaa ene 
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The learned Judge also relies on the decision in Wallace v. Kelsall!, where the:facts 
were that there were three promisees and a payment was made to one of them 
and in an action on the debt, a plea that by reason of the payment to one of the 
promisees there was accord and satisfaction was held to be valid. Even the obser- 
vations of Sadasiva Aiyar, J., on which obviously the learned Judge founded his 
views are not, when read along with the other passages in his judgment, capable 
of, the interpretation which the learned Judge has put upon them. Sadasiva 
Ayyar, J., refers to the inconvenience that would result if it were to be held that a 
debtor could not obtain a discharge of his debt unless it be by a payment to all the 
promisees, and observes : 


_ “Supposing that the several joint promisees quarrel with one another and refuse to join in recei- 
ving the money how is the debtor to make a tender to them jointly in order to prevent interest running 
or to bring them together to one place in order to put the money before all of them.” : 


Then he refers to section 38 of the Contract Act and holds that if an offer to one 
of several joint promisees is valid, a payment to one of them must also be valid. 
Reference is then made to the decision. in Barber Maran v. Ramana Goundan?, where 
it had been held that a payment to one of two co-mortgagees operated to discharge 
the mortgage altogether and that such payment was binding on his co-mortgagees. 
Wallace v. Kelsall? is next referred to and it is observed that that was the law in 
England at the time when the Contract Act was passed. Then follows a passage 
which would appear to conclude the matter. The learned Judge observes : 


“ In fact the debtor owing money to several joint promisees, a few of whom may die and a few 
of whom would be minors, would feel the greatest diffculty in discharging his obligation if he should 
not be allowed to make a bona fide payment to one of them.” 


So that according to the learned Judge, if one of the co-promisees died, a bona fide 
` payment made to one surviving co-promisee would be valid. In the face of the 
statement of the law, it is difficult to read in the observations occurring at page 
552 the proposition that one promisee stands in the relationship of agent to his 
co-promisee and that on the death of the latter, his authority to grant a full dis- 
charge ceases. A reading of the judgment as a whole clearly leads to the conclu- 
sion that it was based upon the language of section 38 of the Contract Act. In 
Barber Maran v. Ramana Goundan®, which was followed in Annapoornamma v. Akkayya®, 
it was expressly found that the co-mortgagee who had received the amount was 
not authorised to act as agent on behalf of the other co-mortgagee. In our opinion, 
therefore, a payment to a payee under a promissory note will have the effect of 
discharging the debtor from his liability under the promissory note, notwithstanding 
that one of the co-promisees had died, and in that view, the decision in Annapoor- 
namma v. Akkayya® will apply to the facts of this case. 


A contention was sought to be raised by Mr. T. R. Srinivasan on behalf of 
the respondent that Raghava Reddi had knowledge of the claim made by Gnanam- 
mal and that therefore the payment would not be binding on her. Reliance was 
placed on the decision in Arunachalam Chetty v. Ramaswami Ayyar+. What was held 
there was that while a promisee has got the right to bind his co-promisees by accept- 
ing payment of the debt he has no authority to relinquish any portion of it and such 
relinquishment would not be binding upon the co-promisees. In this case, the 
District Munsif finds that the property was sold for a proper price, that it was put 
into the possession of Munuswami Reddi and that the latter even dealt with it. 
It is difficult on these facts to appreciate the charge that in discharging Exhibit A 

` by executing the sale deed, Exhibit E, Raghava Reddi was not acting bona fide. 
We hold that the sale, Exhibit E, dated 11th May, 1936, in favour of Munuswami 
Reddi, who is one of the payees mentioned in the promissory note, Exhibit A, would 
operate to extinguish the liability of Raghava Reddi under Exhibit A, and that 
the present suit is in consequence not maintainable. 


1. (1840) 7M. and W. 264 : 151 E.R. 765. 544. 
2. (1897) 7 M.L.J. 269 : I.L.R. 20 Mad. 461. 4. (1928) 30 L.W. 723. 
3. (1913) 24 M.L.J. 333: I-L.R. 36 Mad. 
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-- Intthis. view, it becomes unnecessary to deal with the other questions- Wah 


were. considered by the Courts below. ; he l 
Th the result, the appeal will be allowed and the suit dismissed with costs 
throughout. 
K.C. —_— ; ~ Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. °` 


Present :—MR. Justice Mack anD MR. Justicz KrisHnaswami NAYUDU. 


Yeditha Venkanna PES Appellant* 
Nakka Narayanamma and others ; .. Respondents. 


‘Hindu Law—Stridhana—lIlegitimate daughter— Whether entitled to succeed to her mother’s stridhana. 


` “ The ancient Hindu Law texts nowhere differentiate between legitimate and illegitimate issue of a 
woman in.connection with succession to her stridhandor between children born in lawful or unlawful 
wedlock. An illegitimate daughter of a Hindu woman is therefore entitled to succeed to her mother’s 
stridhana and her right is not postponed till after the other heirs to the stridhana are exhausted. 

“In a contest for succession between the illegitimate daughter and husband’s brother of Hindu i 
woman who died possessed of stridhana property, > v 


Held, the illegitimate daughter is entitled to succeed. 


n Obiter.—If a woman has a legitimate daughter and an illegitimate daughter, they will, both take 
equally the stridhana property of the mother. ' 


. Hindu Law texts and case-la'v discussed. 


Appeal against the decree of the Court of the Subordinate ie of Amala- 
puram, dated ‘the 13th December, 1949, in O.S. No. 34 of 1947. 


P. Somasundaram and D. Narasaraju for Appellant in Appeal No. 236 of 1950. 


E. Venkatesam and D. L. Narasimharaju for 1st Respondent in Appeal No. 236 
of 1950. 


E. Venkatesam, P. Ramachandra Reddi and D. L. Narasimha Raju for Appellant 
in Appeal No. 661 of 1950. 


D. Narasaraju and K. B. Krishnamurthi for 1st Respondent in Appeal Nox 661 
of 1950. 
-The Court delivered the following 


_ JUDGMENTS : Krishnaswami Nayudu, J —The main question that arises for deter- 
mination in these appeals is as to whether illegitimacy is a bar to succession to a Hindu 
woman’s stridhana. One Yedida Ayyapparaju died possessed of considerable 
movable and immovable properties leaving behind him his widow Seshamma and twa 
daughters Annapurnamma and Mangamma. He executed his last will and testa- 
ment on 4th November, 1914 and died on 14th November, 1914. Mangamma 
died on 11th September, 1915 and Annapurnamma died on 2oth July, 1930, leaving 
behind her a son, who died on 18th March, 1931. Long after her husband’s death, 
Seshamma gave birth to Narayanamma, who is the plaintiff and there is no dispute 
that the plaintiff was not the legitimate daughter of Ayyapparaju and Seshamma. 
The widow having died on 23rd December, 1942, the plaintiff claimed to be the ’ 
lieir to her mother and claimed her stridhana properties, the first defendant, who 
resisted delivery of possession being the divided brother of Ayyapparaju, Under 
the will, Ayyapparaju gave a life interest to Seshamma in the properties which he 
Obtained in the partition between himself and the other members of his family, ` 
the remainder to his daughters Annapurnamma and Mangamma, and the pro- 
perties described in Schedule to the plaint, which are of the extent of 8 acres i7 





_ * Appeals Nos. 236 and 6f1 of 1950. : i 19th Deciihen v TESS, 
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cents and then of the extent of 7 acres and g5 cents were bequeathed to Seshamma 
absolutely, according to the plaintiff?s contention. It is stated that Seshamma 
became a lunatic and the 1st defendant took possession of the properties as her 
manager appointed by Court in O.P. No. 55 of 1929 on the file of the District Court, 
Rajahmundry. The rst defendant continued to be in possession of the properties 
-even after the death of Seshamma and the plaintiff had therefore to institute the 
suit to recover possession of the A and B schedule properties. The A schedule 
properties are those which were bequeathed to Seshamma, absolutely and the B 
schedule properties consisting of nine items are those which were admittedly acquir- 
€d by her subsequent to the death of her husband, by Seshamma. 


The suit was resisted by the rst defendant mainly on the ground that being the 
Wegitimate daughter of Seshamma she was not entitled to claim her absolute pro- 
perties, that in any event, the B schedule properties were an accretion to the estate 
of her husband and they were not Seshamma’s stridhana properties, and that in 
respect of A schedule properties the will did not confer an absolute interest but only 
a limited interest on Seshamma. The learned Subordinate Judge held that items 
x to 3 out of the B schedule properties alone were Seshamma’s separate properties, 
but items 4 to 9 were accretions to her husband’s estate to which the plaintiff was not 
entitled to as she was the illegitimate daughter of Seshamma, that in any event she 
-was entitled to inherit her mother’s stridhana properties, which are items 1 to 3 
of B schedule and that illegitimacy was no bar for her to inherit her mother’s stri- 
dhana properties. There are two appeals, A.S. No. 236 of 1950 by the first defend- 
ant and A.S. No. 661 of 1950 by the plaintiff. ` i 

It will be convenient first to dispose of the question as to the nature of the A 

‘schedule and B schedule properties whether they are stridhana properties of Sesh- 
amma or properties belonging to her husband either as accretions or in respect 
of which Seshamma had not been given any absolute interest under the will. In so 
far as the A schedule properties are concerned, the recital in the will is as follows :— 

* Out of the lands owned by me at Donthikurru village, the inam wet land bearing re-survey 

-© No. 238 and measuring 2 acres 26 cents, and the zeroyati wet land, No. 219/1 measuring 1 acre 3 

cents, and No. 204. measuring 4 acres 66 cents, in all the 7 acres 95 cents of land, with all things therein, 
my wife has been authorised to enjoy at her pleasure with absolute rights and powers of disposition 
by way of gift, sale, etc., etc.” 
A reading of this clause could only lead to one conclusion that the estate that 
is sought to be conferred by such a recital is an absolute estate. The learned Subor- 
dinate Judge, however, held to the contrary, and construed the language as not 
amounting to an absolute bequest, but an authority or power given to alienate 
the properties even in the absence of legal necessity. We are unable to accede to 
this construction. In our view, the clear and unambiguous language employed 
by the testator in disposing of the 7.acres 95 cents of land does not admit of any 
-doubt that it is an absolute bequest. This recital in the will is in marked contrast 
to the language employed as regards the disposition of the large extent of'70 acres 
of land which the deceased had for his share in the family properties. With refer- 
ence to these 70 acres of land, the testator says : 

“ My wife shall after my death enjoy in my stead throughout her lifetime with absolute rights all 
the property, movable and immovable which I got in the partition of my family properties with my 
‘brothers, as also all the property forming my self-acquisition, and after the demise of myself and my 
wife, all the remaining property shall pass to my daughters as of right.” 

While there is a gift over,as regards these properties, there is no such reservation 
‘with reference to the A schedule properties, and the use of the words 

“enjoy at her pleasure with absolute rights and‘powers of disposition by way of gift, sale, etc., 
etc,” ; $ : ‘ 
clearly points out that the estate conferred on his wife by Ayyapparaju was nothing 
short of an absolute and unqualified estate. We are therefore of opinion that the 

_ learned Subordinate Judge erred in construing the document and we hold that the 
properties described in schedule A to the plaint are also stridhana properties of 

_ Seshamma to which the plaintiff would be entitled to inherit, if under Hindu Law 
an illegitimate daughter could inherit. her mother’s stridhana properties. 
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; As regards the B schedule properties, items I to 3 in respect of which the lower 

Court had granted a decree to the plaintiff were purchased on 1st December, 1922, 
under Exhibit P-3 by Seshamma for a'sum of Rs. 4,675 long after her husband’s 
death. Reliance is placed on a recital in the sale deed that a sum of Rs. 4,350 
out of the sale consideration was to be paid in discharge of the prior mortgage 
in favour of Sattiraju, a divided brother of Ayyapparaju, and it is argued that the 
discharge of the mortgage has not been proved and in any event not shown to have 
been paid by Seshamma and that the amount due to Sattiraju could not be*treated 
as monies belonging to Seshamma but must be treated as b€longing to the family 
of Ayyapparaju. We are unable to follow this line of reasoning. Unless it is shown 
that any portion of her husband’s estate contributed to the consideration for the 
sale, it cannot be suggested that the property was purchased out of the husband’s 
estate. Sattiraju and Seshamma’s husband were divided and even assuming that 
Sattiraju did not claim the mortgage amount from Seshamma, it is impossible 
to imagine how that could enure to the benefit of Ayyapparaju’s estate and it must 
be remembered that there is no suggestion; much less any evidence, that Sattiraju 
discharged the mortgage without receiving any amount. The finding of the 
learned Subordinate Judge that these.are stridhana properties of Seshamma is net 
capable of being challenged and does not therefore require any interference. 


` On behalf of the plaintiff, it was contended that even items 4 to 9 of B schedule 
were Seshamma’s properties having been acquired by her under a sale deed of the 
roth December, 1919, Exhibit P-2. But it must be noted that a major portion 
of the consideration under that document was in respect of the discharge of the 
mortgage executed by the vendor in favour of Ayyapparaju from whom he borrowed. 
monies. A major portion of the consideration being part of the estate of Ayyappa- 
raju, it cannot be stated that the properties are the separate properties of Seshamma 
and in view of her having mingled her own monies with that of a claim of the estate 
against the vendor in the sale consideration, they must be treated as accretions 
to the estate of Ayyapparaju, and Seshamma could not be said to be the sole 
owner of these properties. 


The learned Subordinate Judge has rightly held that they could not bestridhana 
properties. f 


The substantial question that remains to be decided is whether the plaintiff, 
who is the illegitimate daughter of Seshamma, could inherit her properties and 
whether the first defendant, who is Seshamma’s husband’s brother, is not a prefer- 
ential heir to Seshamma’s illegitimate daughter. By virtue of a power conferred 
in the will, Seshamma purported to make an adoption of a son of the plaintiff and 
O.S. No. 42 of 1945 was instituted on the file of the Subordinate Judge’s Court of 
Amalapuram by the plaintiff’s husband on behalf of the minor adopted son for a 
declaration that the minor was the adopted son of Ayyapparaju afd for recovery 
of his properties. The suit was dismissed on the ground that Seshamma was‘a 
lunatic at the time of the alleged adoption, that there was no adequate mental 
capacity for her to adopt and that the adoption could not therefore be upheld. 
From the judgment in that suit, Exhibit D-12, it is seen that though Seshamma 
misbehaved after her husband’s death, there was no ex-communication and Sesham~ 
ma brought up the plaintiff in the house along with her other relations and even 
the first defendant treated the plaintiff as a legitimate child. The plaintiff was 
afterwards married to a member of the community and she in turn has given birth 
to the plaintiff in O.S. No. 42 of 1945 and other children, There is therefore no 
question of any expulsion of Seshamma.from caste on the ground of her unchastity. 


Mr. Somasundaram, who appeared for the first defendant, did not contest the 
position that an illegitimate daughter can succeed to her mother’s stridhana 
and the right to inherit the same is not in any way affected by her not being the 
legitimate daughter, but contended that the illegitimate daughter cannot succeed . 
in preference to the other heirs, in this case, the husband’s ‘brother, his' contention 
being that so long as there is any stridhana heir. available, a. Hindu woman’s stri- 
dhana would not pass to her illegitimate children, but the illegitimate children 
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will get in before the properties would escheat to the State. He relied on the 
judgment of Oldfield and Seshagiri Ayyar, JJ., in Meenakshi v. Muniandi Panikkan* 
where a Hindu married woman died leaving an illegitimate daughter and a legiti- 
mate son, it was held that the legitimate son was entitled to succeed in preference 
to the illegitimate daughter, and, on that analogy, strenuously contended that so 
long as there is a legitimate heir no matter whether that heir is a child or 
other relation he must be given preference to illegitimate children. 


‘imme e 

- +. In view of the importance of the question and doubts having arisen as to the 
nature, scope and extent of the right of inheritance of illegitimate children to stri- 
dhana property, it is necessary to examine both the textual and the case-law on the 
subject, to which we were referred by Mr. K. V. Venkatasubrahmanya Ayyar, 
in the course of his learned arguments. 


With reference to woman’s property, Yajnavalkya’s Mitakshara, Chapter II, 
placitum 145 : 


adiaramsrsta qrgqaragaargg: | 
as translated in Setlur’s “ Hindu Law Books on Inheritance ” is.as follows :-— 
“Her kinsmen take it, if she die without issue.” 


Placitum 146 is as follows : 
E 


asacaq agag agi | 


A 


gani sqa Ag AA aa l 


“The property of a childless woman, married in the form denominated Brahma, or in any of 
the four (unblamed modes of marriage), goes to her husband ; but, if she leave progeny, it will go 
to her daughters ; and, in other forms of marriage it goes to her father.” 

The order of succession to stridhana is that it first goes to the issue and, in the absence 
of issue, it goes to the husband and his kinsmen or to her parents and their kinsmen, 
‘which would depend upon the marriage being in one of the four approved forms 
or otherwise. The fundamental principle of stridhana succession therefore is first 
the offspring and then the others. Entphasis is laid on the existence of the offspring, 
since, it is only in their absence that the other relations, either her husband or her 
parents, could become entitled. That by offspring none else excepting the children 
born to her are intended is made clear by the term used to define the woman without 
issue. In placitum 145 the woman is described as HNM@l  (Aprajastri), ie., 
woman without progeny or offspring. That it would not include anyone else 
excepting one which the woman has given birth to is made clear and unequivocal, 
if reference is made to the next placitum 146 where the husband becomes the heir 
to the property of a childless woman if the mairiage is in any of the four approved 
forms. It is stated that even in that case if she leaves progeny, it would go to her 
daughters. The Sanskrit word used is S4il (prasuta) meaning ‘if she has 
‘given birth.’ 


In Apte’s Sanskrit and English Dictionary, “ Prasuta” means begotten, 
brought forth, born. “ Prasuta’’ means woman recently delivered. The child 
that she gives birth to is essentially the person who will be entitled to her properties 
and if such a child exists no others could come in preference. Before the husband’s 
brother in this case could be the heir, Seshamma must be held to be an (Aprajastri) 
or an issueless woman, a woman who has not given birth to a child. It is only 
then that the husband or the parents or their respective kinsmen could be the heirs. 
There is therefore nothing in the Mitakshara law of succession to stridhana, to 
hold that a child, though born to a Hindu woman, would not be entitled to inherit 
because the child was not born to the woman by’her husband. What is found 
essentially necessary to govern inheritance is that the child must be her offspring, 
her progeny, one born to her and without any further qualifications or conditions.. 
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While.in.the.case of succession to a male, the. texts refer ,to different kinds of.sons. 
and the. illegitimate son comes. within: the category of Dasiputhra, butin so faras 
stridhana succession is concerned, there is no reference to.. different classes of. 
daughters. ‘The only requirement in thei issue of a woman to succeed.is that she. 
must be her child borm to her, begotten by her. The text relating to stridhana, 
succession is completely silent as to any disqualification and there is nothing. to 
suggest that though the child ‘is begotten by her, it .ceases to be the woman’s issue ` 
‘by reason of illegitimacy. It is not necessary to import into the plain ande clear 
language of the texts conditions as to. disqualifications not based on any ` ‘authority 
òf, the Hindu law givers. 


+ 


Th the chapter relating to succession of. woman’s sidhat in Smr itichandrika, 
Main s smriti te in Chapter IX is quoted, which is as follows : 


“0 "  qetaineaasinay ag U 
4 asada a aga aR N 


Max Müller in his Sacred Books of the East, Vol. 2 5, translates it thus 2 °° 00 


“ It is ordained that the property (of a woman married) according: to: the Brahma, the Daiva, 
the Arsha, the Gandharva, or-the Prajapatya rite (shall belong) to. her husband alone, if.she dies, 
without issue.’ 


“The following is the text of Vishnu from which Mitakshara has taken the word 
IRA Prasuta, , 


AE T aay ga saarai aaa aggieanita |. I, 


Whilé ene the rules laid down by Gautama the earlier law-giver that stri 
dhanam belongs. te the daughter uses the significant word 44018} (Prasutayam). 

which is expressive of the filial relationship by natural progeniture to the mother. 

Balambhatta comments on-the word Prasuia.in the Mitakshara quoted above. ‘The’ 
learned commentator quotes the text of Vishnu and comments as follows :— 


‘sad saa: azena sla cgay 
aqaa aa ggi aga wale sera: | 


"Phis means that woman is Praiuta who has given birth to a child; ie., the event of 
‘giving birth to a child haying taken place she is called Prasuta. And if she is one 
with progeny, has passed through the process of begetting, her wealth goes or belongs 
to her daughter and that is the meaning of the text of Vishnu. The idea therefore 
ofa child born of lawful wedlock alone inheriting, does not find a place anywhere 
in thé texts which govern the rules of maternal succession. 


` 
$ 


Trevelyan in his book on Hindu Law, Edn. 3, at page 500, is of the view .. 
that es 

“ TWegitimacy i is not a bar to the succession of children to their mother’s property, but in a com- 
petition between legitimate and illegitimate children, the rights of the former -prevail,”” 
and how far the latter observation of the learned author can ‘still be sustained 
will be presently, examined. ' 


‘Sir Hari Singh Gour in his Hindu Code, 4th aaa: at page £164) | is ais: 
of ‘the view that illegitimacy - would not disqualify a heir to ‘stridhan ‘and that 
there is no authority against the existence of ‘heritable blood between the 
woman and her offspring. | 


Ghosh in- -his pianis: of Hindu Iaw, Volume 1, grd Kins at page 6s, 
quotes a text.of Vrihatparasara the translation of which is as follows :— . . 


E The son begotten by one of equal caste (the i illegitimate son) i is the offeror of Pinda: of his ere 
and is iri every respect (a.son to her), but he is nothing to the begetter, as he is born of lust.” 3 
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Relying on this text, the learned author says at page 369 : 


“ + . according to the rule of Vrihatparasara dba as well as s legitimate 
children inherit the estate of a woman and if it is stridhan there is no reason to suppose that the ordi- 
nary rule of Hindu Law will not apply.” 


"The earliest decision of our High Court is that of Phillips and Holloway, JJ., in Miera 
Bai v. Uttaram!. In that case, Hughes, an Englishman, lived with a married Brah- . 
miń woman and had by her two sons Ramaprasad and Taukuram. The question 
that arose for decision was whether the sons could inherit the property of their mother 
and ofone another. It was held that the sons are Hindus, but have to be regarded 
as Sudras, or as a class still lower, and that, in the absence of preferable heirs, they 
inherit. the property of their mother and of one another, the rights being determined 
by the rights of the class of Hindus to which they belong. The learned Judges 
-obserye at page 201 :— 

. ._ “The authorities already referred to, as to the son of concealed origin, also bear upon this point, 
and seem to show clearly that the Hindu law, although for obvious reasons not recognising as the 
husband’s son one got by a man of unequal class, nevertheless gives no ground whatever for supposing, 


that the circumstance of birth from illicit connection severs the union between the mother and her 
son, 80 as not to admit of heritable blood between them.” 


“They further observe at page 203 : 


“ Qut-reasoning, therefore, is that there is no authority against the existence of heritable blood 
between the-woman and her illegitimate offspring. Taukuram and his brother are decided to be 
Hindus. They are the Hindu sons of a woman, who was either a woman of a class lower than the 
fourth of Manu’s classes, and in this case the sons are cognate to her and to one another, as the children 
of a class not twice-born out of wedlock, and entitled to inherit to their mother, and only not capable 
of inheriting to their father, because he is not a Hindu at all.” 


In Angammal v. Venkata Reddy?, Arnold White, C.J. and Moore, J., held that 
the: degradation of a daughter on account of incontinence does not put an end to 
her right to inherit the stridhanam property of her mother. The property belonged 
to one Chenchammal, who had two daughters, Kamatchi Ammal and Simnammal. 
The daughters were married, but left their husband’s houses and both lived in 
adultery. Sinnammal had two illegitimate daughters, who claimed the property 
of their grandmother Chenchammal as the stridhana heirs. They were held 
entitled to succeed to their grandmother’s pr operty, their mother having died. It isa 
case where the daughter’s daughters though illegitimate were held entitled to succeed 
to their maternal grandmother’s property, the reason of that decision being based 
on the principle that the unchastity of their mother did not deprive the heirs of 
their right to inherit to their mother’s property, and the plaintiffs being the daughters 
of the degraded woman and therefore her illegitimate children, who were presum- 
ably lawful heirs were equally not disentitled to inherit the property. 


The question whether a mother could succeed to the property of her illegitimate 
son arose for decision in Jagar Nath v. Sher Bahadur Singh? and while holding in favour 
-of such succession, the right of the mother to succeed to the illegitimate son’s estate 
was for other reasons held to be permitted on the ground that an illegitimate sori 
could always under Hindu Law succeed to his mother’s estate. That there existed 
heritable blood between the mother and her illegitimate offspring and on principles 
of justice, equity and good conscience, which principles were applied by the learned 
„Judges in Mayna Bai v. Uitaram', the Allahabad High Court held in favour of 
the existence of such a relation. i 


In Meenakshi v. Murgayyat, the illegitimate daughters of a Hindu woman 
were held not entitled to succeed to the stridhanam of their mother’s mother, though 
an illegitimate daughter was entitled under the Hindu Law to succeed to her mother’s 
property notwithstanding she was illegitimate. That was a judgment of Leach, C.J. 
and Krishnaswami Ayyangar, J., in a Letters Patent Appeal against the judgment 
of Varadachariar, , J. and the learned judges _ followed another decision of Vara- 
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dachariar, J., in Meenakshi Ammal v. Ramaswami Josier!, where the learned Judge 
held similarly. Varadachariar, J., observes in that decision that 

“the general principle of the Hindu Law is undoubtedly to limit heirship to legitimate issue 
but in the case of illegitimate sons amongst Sudras a special exception has been made by the texts,” 
but approves of the decision in Dundappa v. Bhimawa*and observes that the recog- 
nition of a right of inheritance as between the mother and the illegitimate daughter 
in ‘that decision will not warrant an extension of sapindaship to cther relations 
and that the opening sentence in page 763 of Ghose’s Hindu Law (grd Edition) 
restricts the illegitimate child’s inheritance to the mother’s property. Apparently 
‘the decision in Angammal v. Venkata Reddy®, which recognised the right of the 
illegitimate daughters to succeed to the property of their mother’s mother was 
not cited before the learned Judge in Meenakshi Ammal v. Ramaswami Josier*. But 
this decision in Angammal v. Venkata Reddy*, is referred to in the judgment of the 
Bench in Meenakshi v. Murugayya*, but was not followed. The Bench, however, 
proceeded on the assumption that, in so far as the daughter is concerned she was 
entitled under the Hindu Law to succeed to her mother’s property though she 
was illegitimate as an undisputed proposition, but refused to extend the illegiti- 
mate daughter’s right to inherit to her grandmother’s stridhanam. The Bench 
approved of the view taken by Varadachariar, J., in Meenakshi Ammal v. Rama- 
swami Josiert. i 

In Dundappa v. Bhimawa?, it was held that the illegitimate daughter of a Shudra 
succeeds to her mother in the absence of any nearer heir. Macleod, C.J., observes 
that 

“ there can be very little doubt that amongst Shudras at any rate the illegitimate daughters 
succeed as heirs to their mother in default of any nearer heirs” 
and after citing a passage in Mr. Ghuse’s work on Hindu Law (grd Edition), a 
page 763, further observes : . 

“ The dispute has always been whether illegitimate children can succeed as heirs of their father. 
It has never been disputed that they are heirs to their mother’s property.” 

It is therefore not only not contested but it has been laid down in the decisions 
referred to that the illegitimate daughter of a Hindu woman is entitled to succeed 
to the stridhanam of the mother, though her right bu yond succeeding to her mother’s 
estate has not been recognised. Once it is held that there exists heritable blood 
between the mother and the illegitimate daughter, it is rather difficult to conceive 
how that ceases to exist beyond the mother, that is where she claims entitled to 
inherit her grandmother’s estate. The view taken in Angammal v. Venkata Reddy’, 
appears to us to be correct and that decision has not been fully considered in Meenak- 
shi Ammal v. Ramaswami Josier! and Meenakshi v. Murugayya*. We are unable, 
however, to see any basis for the observation of Macleod, G.J., in Dundappa v. Bhi- 
mawa?, that the illegitimate daughter succeeds to her mother ,in default of nearer 
heirs. The property which the daughter succeeds to being stridhana, there cannot 
be any nearer heir than the daughter and the illegitimate daughter being held en- 
titled to succeed any condition as to there being no nearer heirs could not have 
any force and the daughter’s rights to succession to their mother is not based on 
any other basis except that she is an issue born to the mother and therefore heir 
to her stridhana. 

In Meenakshi v. Murugayya*, with reference to an argument adduced on the 
basis of the text of Mitakshara cited in this judgment relating to the succession to 
woman’s ‘stridhana, the learned Judges adopt the yiew taken by Oldfield and 
Seshagiri Ayyar, JJ., in Meenakshi v. Muniandi Panikkan®, where it was held that the 
word ‘daughters’ in the rule of Mitakshara which allows the daughters to 
succted to their parents’ property. in certain cases means ‘only legitimate 
daughters’. The competition to succeed to the woman’s estate in that case was 
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between the illegitimate daughter and the legitimate son. Seshagiri Ayyar, J., in his 
judgment held that in the Mitakshara the son and daughter must be held to mean 
only the legitimate son and the legitimate daughter and observed that 


“ illegitimate children have no place in Hindu Law when there are legitimate heirs at least 
under the Mitakshara system,” 
excepting the special case where the illegitimate sons are entitled to succeed in the 
case of Sudras under particular conditions. In this decision again the judgment 
in Angammal v. Venkata Reddy1, was not considered in its proper perspective, the 
decision being disposed of as*having laid down that a fallen mother was entitled 
to inherit her son’s property. Seshagini Ayyar, J., agreed in entirety with the opi- 
nion of Chandavarkar, J., in Jagannath Raghunath v. Narayan? : 

“ that there is no authority whatever in the Hindu Law for the proposition that, when the com- 


petition is between the husband and a son born of the woman by adulterous intercourse, that son 
supersedes the husband as heir to the stridhanam.” 


According to the decision in Meenakshi v. Muniandi Panikkan®, the illegitimate daugh- 
ters have no place at all mot even to succeed to their mother’s estate and they are 
considered to come. in, if the Crown does not intervene, only as blood relations. 


In Subbayya v. Chandrayya*, where the illegitimate daughter was held entitled 
to succeed to the estate of a Brahmin married woman in preference to her illegi- 
timate son, Abdur Rahman, J., referred to the decision in Meenakshi v. Muniandi 
Panikkan®, and observed that the statement of Jaw in that case would have to be 
closely examined though it was not necessary for the decision in the case before the 
learned Judge. ' 


Reliance was also placed on the decision in Nammayya Chetti v. Thiruvengada- 
than Chetty5. That was a case where the daughter’s daughter was held entitled 
to succeed to her grandmother’s estate in preference to illegitimate sons of the 
deceased woman. ‘This decision proceeds on the basis that the legitimate heirs 
would exclude illegitimate ones, but even otherwise the daughter’s daughter is a 
preferential heir to the son, even if he were legitimate, and as such this decision 
would not be of any help in support of the 1st defendant’s contention. 


Chandavarkar, J., in Jagannath Raghunath v. Narayan®, preferred the husband 
to the illegitimate son as being entitled to the woman’s stridhana. The learned 
udge observed : 

* It is contended before us that the son inherited, because the law as to Stridhan is that a woman’s 
son is heir to it before her husband. But that law applied to a married woman, that is one whose 
marriage was celebrated according to one of the recognised forms. When the text-writers say that 
the Stridhan of a married woman, who has died ‘without issue’ goes to her husband if she was 
married in one of the approved forms, the words ‘woman,’ ‘issue,’ and ‘husband’ were intended 
to be used as correlative, or as Vijnaneshwara in another part of the Mitakshara terms it, in the Prathi- 
yougika sense, to show that the issue contemplated was issue of the woman by her husband and none 
else. Therefore where a woman was married according to the approved form, the term dies, ‘ without 
any issue’ means ‘issue of that marriage.’ | There is no authority whatever in the Hindu Law 
for the proposition, which is contended for by Mr. Pradhan, that, when the competition is between 
the husband and a son born of the woman by adulterous intercourse, that son supersedes the husband 
as heir to the Stridhan.” . R 


Relying on this judgment it is argued that the daughter in the Mitakshara text 
must be held to be the daughter born tp the husband, who would inherit if there 
is no other issue, that is the issue must be a legitimate issue and not an illegitimate 
issue. We have not been shown the reference in the Mitakshara where these words 
have: been used in the Prathiyougika sense. 


= (Prathiyougika) means as per Apte’s Sanskrit and English Dictionary ‘ anti- 
thetical’, ‘correlative’ and ‘relative’, When the language employed in the 
Mitakshara as to under what circumstances the property of the Hindu woman 
would. go to her husband: is, as has been pointed out, clear by mention of the 


+ 





1. (1902) LL.R. 26 Mad. 509. 1144. 5 
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words, 4ga] (aprajastri) meaning “ woman without issue ” and the word Hag 
(prasutha) where the idea of giving birth to a child that is child born of her. womb 
is clear,.what is intended from the language is that the daughter that is born to- 
the woman would be entitled to succeed. Is there any reason, when there is. nọ 
ambiguity, to rely on a rule of construction and understand the words in the 
Prathiyougika sènse the result of which construction would exclude children born 
to a woman from benefiting by their mother’s property quite against the princi- 
ples of natural justice and leading to inequitable, consequences? We consider 
that the words used in the Mitakshara may be understood in their ordinary sense, 
especially when a different result not intended by the text is arrived at by applying 
a rule of construction, which is not warranted under the circumstances. If the 
words ‘are understood in the ordinary sense, illegitimate daughters being the issue 
‘born of the woman are not excluded. ene 

% Itis also necessary to consider another argument, which was however repelled 
by. Seshagiri Ayyar, J., that the daughter in the Mitakshara text would not neces- 
sarily exclude the illegitimate daughter. In the Mitakshara,-when inheritance 
to a male propositus is dealt with’ the words. ‘sons’ and ‘grandsons’ are 
mentioned and are used in their natural sense and in another section the definition 
of an illegitimate son is given, while a separate section deals with the illegitimate 
sons of Sudra. When it was considered necessary to deal with several classes of 
sons as to which of them and to what extent they would be entitled to inherit toa 
male, when it came to be considered as regards succession to women’s stridhana, 
in the absence of any such classification or distinction it may reasonably be assumed 
that the absence of any reference to the illegitimate daughter was intended to avoid 
any distinction béing made between the legitimate and illegitimate daughters in 
respect of their rights to inheritance. When the problem of a Hindu male bringing 
forth children not by his wedded wife but through a slave or through a woman 
not lawfully wedded to him was in the mind of the law-givers, it is unlikely the 
question as to the woman’s illegitimate children’s rights could not have been before 
the Hindu law-givers where a woman who transgressed the limits of chastity and 
gave birth to illegitimate children, and a separate qualified provision would have 
been made to them, if it was intended to treat the illegitumate children of a Hindu 
married woman on the same plane as that of the illegitimate sons of a Hindu -male. 
The fact that there is no reference to illegitimacy in the Mitakshara in the chapter 
relating to succession to Hindu woman’s stridhana confirms us to reasonably .con- 
clude that it was not sought to make any distinction between legitimate and illegiti- 
mate children in so far as, succession to stridhana-is concerned. It is no doubt 
a sound rule of construction to give the same meaning to the same words in a statute 
atid sons and daughters wherever they occur in the Mitakshara should convey’ the 
same meaning as legitimate offspring, but when there is sufficient ground to hold’ 
by the language employed in the context in the chapter in the Mitaksara governing 
succession to stridhana, it is quite possible and is even necessary to bring out ‘the 
intention of the Hindu law givers to construé the words in a different and liberal 
sense from that which they. bear in. the chapter relating to inheritance to a male 
propositus. : eee ae 


Neither the language of the Mitakshara text nor the application of any reason- 
able rule of interpretation would justify the exclusion of the illegitimate children 
of a Hindu married woman from succeeding to their mother’s estate. Though 
it‘is not necessary for the decision in this case, as in view:of the authorities which 
recognise the right of the illegitimate daughter to inherit to her mother’s estaté; 
the plaintiff.in this case would be the heir to the stridhana properties of Seshamma, 
it appears to-us that even if a legitimate daughter survived, she would not exclude: 
the illegitiniate-daughter-but-would-only be-entitled-te-share-equally-with-her.-.-—- 


In our view, therefore, illegitimacy is no bar to succession to. woman’s stri- 
dhana. Whatever-may ‘be-the rules regarding succession - of illegitimate sons‘to 
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their putative father’s property, in so far as illegitimate. stridhana heirs are concerned, 
either daughter or daughter’s daughter or son or son’s son; they would be entitled 
to succeed to their mother’s estate in preference to the other heirs. 


In the result, A.S. No. 236 of 1950 is dismissed with costs. A.S. No. 661 of 
19§0,is allowed in respect of A schedule properties and mesne profits past and future 
to be determined on an application by the plaintiff by the lower court. Plaintiff 
would be entitled to costs to the extent to which she has succeeded throughout. 
Defendants will bear their own costs throughout. 


First defendant will pay the court-fee payable to Government both in the 
lower court and here to the extent to which the appellant has succeeded, appellant 
to pay the balance in both the courts. 


Mack, 7.—I have had the advantage of perusing my learned brother’s judgment 
with which I am in agreement. I wish to make some further observations without 
repeating the texts through which we have been so ably taken by Mr. Venkata- 
subrahmanya Ayyar. In the course of his learned argument he showed a thorough 
study of the texts and, if I may say so, a correct appreciation of the real principles 
in ancient Hindu law underlying the devolution of the stridhana property of a woman 
who dies intestate. The position that Mr. Somasundaram has put forward, while 
conceding the right of illegitimate children to inherit their mother’s stridhana 
property, that they can do so only in the absence of other legitimate heirs, i.e., 
husband and all his reversioners, has no support whatever in the ancient texts. 
On the contrary, other kinsmen can take only if the woman dies intestate leaving 
no issue. The texts nowhere differentiate between legitimate and illegitimate 
issue of a woman in this connection, or between children born in lawful or unlawful 
wedlock. The complete silence in the texts as to the rights of illegitimate daughters 
of a woman as against their mother is both eloquent and significant in view of the 
specific provision made for illegitimate sons to succeed to their father’s property 
in case they are Sudras and if they are not entitled to rights of maintenance. 


In Mayna‘Bai'v. Uttaram?, so long ago as 1864, a judgment referred to by my 
learned brother Holloway, J., made the following observations :— 

* All the analogies of Hindu Law, as we have already shown, are against the view of a bastard 
taken by the law of England. There is an element in that law, the doctrine of Christianity, which 
wee render any argument drawn from its provisions merely deluding. There is and can be no. 

ogy. 

Holloway, J., turning to Roman law gave a quotation from Gaius which I need not 
reproduce and. made the following observations with which with respect I am. in 
complete agreement.. 

. “This great master, considers, that, in not denying the natural relationship between the Siling 
mother and her sons and of the sons with one another, and admitting heritable blood between them 
the praetor was moved by natural equity. Whether ‘this doctrine or that of the law of England is 
more strongly marked by the spirit of the great author of Christianity seems to us not vay 
doubtful,” 

` Paternity is a matter governed by jus civile and maternity by jus naturale Mr: 
Venkatasubrahmanyam has put the matter in another way: when he argued that 
every child has a legal mother but it may or may not have a legal father. What- 
ever doubt may attach to paternity at the birth of the child, there can be none as 
regards its maternity. The creative forces of nature itself has bound the mother 
to her issue, whether born in lawful or unlawful wedlock in a manner wholly or 
utterly different from the bond between the father and his sons. This natural 
relationship and these inescapable facts are reflected in ancient Hindu law gover: 
ing succession to the stridhana property of a woman. 


` There have been some ‘decisions referred to by my learned brother with which. 
we are unable with great respect to agree which have shown the greatest reluctance 
to allow illegitimate children and bastards within the pale of Hindu law of succes- 
sion at all; even to their own mother. In Jagannath Raghunath v. Narayan*, it was. 
held. that the stridhan of a female devolves on her death upon her husband in prefer- 
ence to her son born of adulterous imtercourse. Chandavarkar, J., held that 
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Hindu Law gave no place to an illigitimate son in the succession to a woman’s 
stridhana property during the lifetime of her husband and, it would appear and 
follow of all other “‘ legitimate” heirs. In Meenakshi v. Muniandi Panikkan*, Oldfield 
and Seshagiri Ayyar, JJ., in 1914 held that a legitimate son of a Sudra woman 
succeeded to the property acquired by his mother by prostitution and that her 
illegitimate daughter was not a heir. In this decision, Seshagiri Ayyar, J. made 
the following observations in variance with the opinion of Holloway, J., in Mayna 
Bai v. Utiaram? : ° 

“ As regards the proposition that on equitable principles, the illegitimate offspring should 
be preferred to the legitimate, I must, with great deference, differ from the conclusion. I 
do not see that any consideration of equity can arise in favour of the illegitimate offspring as against 
the legitimate. If one were entitled to resort to other systems of jurisprudence regarding the rights 
of bastards, it would be clear that they have no legal claim upon the estate of their parents. The 
Hindu law contains no exception to this principle : and I fail to see how a right which is discounte- 
nanced by every civilised community can be regarded as being in consonance with equity, justice and 
good conscience.” 
It is only necessary by way of a commentary on this view to refer to the English 
Legitimacy Act of 1926, section 9, of which lays down the right of an illegitimate 
child and the mother of an illegitimate child to succeed on intestacy of the other. 

Ancient Hindu law as regards the devolution of stridhana has been far more 
progressive, than the law of England as regards illegitimate children and until the 
Legitimacy Act of 1926 they had no legal right to succeed to the property even of 
their mother. There is really no necessity for our Judge-made law to strain any 
further in the direction of strict exclusion of illegitimate offspring in the line of 
succession to the stridhana property of a Hindu woman to bring it into line with 
other modern and more recently civilised communities. I agree with my learned 
brother that the decision of Arnold White, C.J. and Moore, J., in Angammal v. 
Venkata Reddy? has been decided in complete accordance with ancient Hindu law 
texts. It was decided there that a daughter’s illegitimate children were entitled 
to succeed to her mother’s stridhana property and that the degradation of the 
daughter on account of unchastity does not put an end to her right to inherit the 
stridhanam property of her mother. I am in complete agreement with my learned 
brother that all the illegitimate children of a woman take in accordance with Hindu 
law, the daughters first ; and failing them the sons, and that if a woman has a legiti- 
mate daughter and an illegitimate daughter, they will both, in conformity with the 
ancient Hindu texts, take equally. 


A final consideration is the legal and ethical basis of any system of intestacy 
which is concerned with the manner in which the person possessed of property 
would have disposed it of had he made a will, which he was perfectly free to make. 
There can be no doubt that Seshamma could have willed away all her stridhana 
property to her illegitimate daughter. She was insane and declared as such for 
some years before she died and the evidence on record shows that her lapse of virtue 
which resulted in the plaintiff’s birth was condoned by her husband’s family and 
that the plaintiff herself was brought up in her husband’s family house with com- 
mendable charity if not generosity. The Jaw of intestacy is based fundamentally on 
the normal manner in which the person dying without making a will would have 
disposed of his property, the presumption being that he would leave it to his next 
of kin in preference to strangers, and each law of intestacy has provided a sequence 
of succession in accordance with the religiots beliefs, customs, philosophy and other 
principles governing each system of inheritance. Whatever system of law we may 
consider, there can, I think, be no doubt that a woman possessed of property, 
who has had the misfortune to give birth to a child or children out of wedlock, 
would certainly beqeuath her property to them in preference to her husband o1 any 
other relations. This is the basic humane and just principle embodied as I see it, 
in ancient Hindu law governing succession to a woman’s stridhana property which 
has :eceived some belated recognition and application in the English Legitimacy 
Act of 1926. 

, VPS. A.S. No. 236 of 1950 dismissed and 
i A.S. No. 661 of 1950 allowed in part. 


1. (1914) 27 M.L.J. 353 : LL.R. 38 Mad. 1144 2. (1864) 2 M.H.C.R. 196 at 203. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘ Presenr :-—Mr. Justice Govinpa MENON. 


Pasala Rama Rao, being minor by guardian and adopted 
mother Kanthama .. Petitioner* 


D. 
Board of Revenue and its Secretary and another © 4. Respondents. 


Madras Hereditary Village Offices Act (III of 1895), section 10—Point of time at which rights of claimants 
have to be considered. 


It is the state of things at the time of the registration of the appointment to a village office and 
not at the time of the occurrence of the vacancy that the authorities have to consider. Therefore, 
though a posthumous adoption cannot have the effect of divesting the incumbent of the office if an 
appointment had already been made, yet, if before an order is passed under section 10 of the Act 
an adoption takes place, then the adopted son could claim to be eligible for appointment as the 
next heir within the meaning of section 10 (2) of the Madras Hereditary Village Offices Act. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
in B. P. R. T. No. 5777 of 1949, dated 17th October, 1949, on the file of the Board 
of Revenue, Madras and quash the orders therein. 


G. V. Dikshitulu for Petitioner. 


The Government Pleader (P. Satyanarayana Raju) for the Respondents. 
The Court made the following 


Orprer.—One Pasala Satyanarayana, who was the permanent village head- 
‘man of the village of Jagannadhapuram in Tadepalligudem taluk, died on 11th 
January, 1941, leaving behind him two minor sons. On 7th May, 1941, the eldest 
son was registered ds an office-holder under the provisions of the Madras Hereditary 
Village Offices Act, 1895 (Act III of 1895) and one Subbaraju was appointed as 
deputy. On 6th June, 1944, the minor registered office-holder died and it was 
necessary to make a fresh appointment to the office. In the meanwhile the younger 
son had also died with the result that the progeny of Satyanarayana had become 
-extinct. Thereafter the widow of Satyanarayana, after getting the authority of 
Satyanarayana’s father, adopted the present petitioner to her husband on 22nd June, 
1944. In these circumstances, from 22nd June, 1944, the present petitioner became 
a member of the family of the deceased Satyanarayana as his adopted son. The 
widow, acting as the guardian of her adopted son, applied for the registration of the 
office of village headman in the name of the adopted son, the minor petitioner, 
and for the continuance of the deputy till the petitioner became a major. Two 
other persons also applied for being appointed to the office of village headman, 
both of them claiming to be the nearest heir to the deceased office-holder. The 
Revenue Authorities recognised the claim of the petitioner and registered him 
as the village headman. Subsequent to that, the second respondent filed V.O.S. 
No. 1 of 1945 on the file of the Court of the Revenue Divisional Officer, Bhima- 
varam, claiming that he was the person entitled to succeed to the office and that the 
adoption of the petitioner was neither true nor valid. The Revenue Divisional 
Officer decreed the suit and on appeal therefrom by the petitioner, the Collector 
of West Godavari, in R.S.A. No. 1 of 1947, set aside the order of the Revenue 
Divisional Officer, following the decision of the Privy Council in Anant Bhikappa 
v. Shankar Ramchandra‘ ; on the ground that the posthumous adoption of the peti- 
tioner related back to the date of the death of the minor registered holder and that 
had the effect of divesting every other heir. The result of this was that the petitioner 
was confirmed as the village headman. The second respondent took up the matter 





*C. M. P. No. 7280 of 1951. 15th September, 1953. 
1. (1943) 2 M.L.J. 599: L-R. 70 LA. 232: LL.R. (1944) Bom. 116 (P.C.). 


82-a 


664 tHE MADRAS LAW JOURNAL REPORTS. fras 


to the Board of Revenue. The Board, by their proceedings, dated 17th October, 
1949, held that the order of the Collector could not stand. The reason given 
was that the decision of the Privy Council related to the devolution of properties 
which can have no application to offices under the Government. Such being 
the case, at the time the vacancy occurred the present petitioner had not been adop- 
ted. On these grounds the order of the Collector was set aside and that of the 
Revenue Divisional Officer restored. The above application is for the issue of a 
writ of certiorari to quash the order of the Board of Revenue registering the second 
„respondent as the village headman. 


Under section 10, sub-section (2) of the Madras Hereditary Village Offices 
Act, 1895, the succession shall devolve on a single heir according to the general 
custom and rule of primogeniture governing succession to impartible zamindaris 
in Southern India. Therefore the right to succeed to the office should depend 
upon the custom and rules of primogeniture according to Hindu Law prevalent 
in Southern India. According to the decision in the Shivaganga case (Katama Nachiar 
v. The Rajah of Shivaganga)+ the question of succession to an impartible estate on 
the death of the owner of the estate depends upon the rule of Hindu Law which 
governs the succession to partible estates, and therefore what has to be considered 
is who would be the successor if the estate had been partible instead uf being an 
impartible one. The only difference is that the rule of primogeniture applies. 
Such being the case, section 10, sub-section (2) of Madras Act III of 1895 only lays 
down the general rule which should govern the selection of a successor to the office 
of a hereditary village headman. It is settled law now that once there is a posthu- 
mous adoption it relates back to the date of the death of the adoptive father 
subject to a very few exceptions. The adopted son would succeed to all the rights 
which a natural born son would have been entitled to in respect of the deceased 
adoptive father’s properties. It is also clear that even if the property had vested 
in some other heir, the effect of adoption would be to divest that estate subject to 
some exceptions and vest the same in the adopted son. Vide the decision of the 
Privy Council in Anant Bhikappa v. Shankar Ramchandra®. 'Thetefore in the present 
case when the petitioner was adopted on 22nd June, 1944, he must be deemed to 
have been in existence fictionally even on the date of the death of his adoptive 
father on 11th January, 1941. The distinction which the Board seeks to make 
out in that the Privy Council decision refers only to the devolution of properties 
and can have no application to offices under the Government may, to some extent, 
be correct because a right to succeed to a hereditary office is not property and the 
relation back of an adopted son’s rights is only with regard to property. See Venkata 
Fagannadha v. Veerabhadrayya® and Purushotham v. Venkatappa*. But the Board in this 
‘case has overlooked the circumstance that at the time of the registration, the adop- 
tion had already taken place and therefore the petitioner was the brother by adop- 
tion of the first holder of the office who died on 6th June, 1944. What the Collector 
has to take note of is the state of things at the time of the registration of the appoint- 
ment and not at the time of the occurrence of the vacancy. Though therefore 
the posthumous adoption cannot have the effect of divesting the incumbent of the 
office, if an appointment had already been made by the Collector, yet if before an 
order is passed under section 10 of the Act, an adoption takes place, i.¢., at the time 
of the appointment the adoption had already taken place, then the adopted son 
could claim to be eligible for appointment as the next heir within the meaning of 
section 10 (2) of the Act. Viewed in that light, the petitioner had become the 
adopted son when proceedings for the registration took place. The order of the 
Revenue Board is therefore ultra vires and without jurisdiction and is hereby quashed. 
The order of the Collector in R.S.A. No. 1 of 1947 is hereby restored with costs. 
Advocate’s fee Rs. roo. 

-© VPS. — Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR, . > f : f 


Madathil Ahmed Haji f ..  Petitioner® 
v. : 
Muthana Kunhirama Kurup f f .. Respondent. 


st 


Constitution of India (1950), Articles 14 and 226—Method of voting in Panchayats—-Madras Village 
Panchayat Act (X of 1950)—Amended Rules—Classification of Panchayats into two classes, if bad, as discrimina- 
tory—Open voting in some and secret ballot in others—Whether distinction offended against principle of 
fundamental rights of equality and equal protection. 


The amended rules to the Madras Village Panchayat Act, 1950, published in the Fort St. 
‘George Gazette, dated 17th September, 1952, in so far as they provided for open voting at elections 
to certain Panchayats, are not invalid and do not offend against any provision of the Constitution. 


Where by section 4 of the Madras Village Panchayats Act, panchayats were classified into two 
classes, class I and class II panchayats and. certain amerided rules were framed by the Government 
:providing for the election of members by secret ballot applicable only to such panchayats as fell in 
Part I of the Rules, on the question whether such a distinction in the matter of voting brought about 


‘by the amendment of rules offended against the principle of equality and equal protection declared 
by Article 14 of the Constitution, 


Held, (1) that the classification into two classes based on population-cum-income basis was not 
unreasonable or arbitrary. ; : 


(2) That there was no warrant-for the assumption that every citizen had a fundamental right 


sto vote secretly and any method'by which open voting was advocated would not be against his funda- 
anental rights. 


Observation —We cannot refrain from expressing the hope that the Government will be able to 
‘devise cheaper machinery for the conduct of elections by secret voting so that it may be possible to 
‘Introduce that method to every panchayat irrespective of ‘its population or income. 

-Petition :under Article 226. of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the, High Court will be pleased 
to issue a writ for an information in the nature of quo warranto calling upon the res- 
pondent te show cause by which authority he claims to be the president of the 

Villapally Panchayat Board in-North Malabar District. 
y S. Mohan Kumaramangalam, N. Ghandra Mowli, P. Rama Rao and A. Sambasiva 
Rao for Petitioner. ' l $ 


The Government Pleader (P. Satyanarayana Raju), B. V. Subramaniam and N. 
Babulu Reddy for. Respondent. 


‘The Court made the following 


.. OrvER.—AII these applications under Article 226 of the Constitution raise a 
common question of law as to the validity of’ certain rules made by the Govern- 
ment under the Madras Village Panchayats Act, 1950, and published in the Fort 
St. George Gazette, dated 17th September, 1952, in so far as they provided for open 


voting at elections to certain panchayats. : 


: The. Madras Village Panchayats Act provides for the constitution for each 
willage in the State of Madras a panchayat (section 4 (1)). The panchayats are 
classified into two classes called class I and class JI. Panchayats with jurisdiction 
-over a’ population estimated.at not less than five thousand and with an estimated 
annual income of not less’ than ten thousand rupees come under class I. The 
other panchayats fall within class II (section 5 (1) (a) and ()). The power of 
-classification is with the Government, who may from time to time alter the classifi- 
cation of any panchayat. 


Any decision made by the Government regarding classification cannot be 
.quéstioned in any court of-law (section 5 (3)). Section 7 provides : “ The members 
.of the Panchayat shall be elected in such manner as may be prescribed”’. For the 
purpose of electing members to a panchayat, the village is divided into wards, a 
a e 

1 
*W. P. Nos. 144, 145, 156, 249 and 257 of 1953. agrd April, 1953. 
83 


666° THE MADRAS LAW JOURNAL REPORTS. _ -[1953-: 


class I panchayat village into not less than five wards, and a class II panchayat 
village into two wards if it has a population of 1,000 or less, and if it has a population 
of more than 1,000 into not more than five wards (section’g).. Under section 71 (1), 
the Government is bound to set apart every year a sum not being less than twelve’ 
and a half per cent of the total land revenue (including water-cess) collected in the 
state during that year and distribute such sum in the prescribed manner as grants 
to class II panchayats on the basis of their population. One of the items of expen- 
diture from a panchayat fund is the election expenses including the cost of the 
preparation and revision of the electoral roll, the conduct of election to the pan- 
chayat, and the maintenance.of the election establishment. The cost of maintenance 
of the election establishment shall include the pay, pension and leave allowance,” 
if any, of the officers and servants of the Government or of any other authority, 
employed in the preparation and 1evision of the electoral roll and in the conduct. 
of the elections. Section 112 confers on the Government power to make rules. 
generally to carry out the purposes of the Act, and in particular as to all matters 
relating to electoral rolls or elections, not expressly provided for in the Act. In. 
exercise of the powers conferred by sections 7, 10 (3) and 112 (2) (i) of the Act 
the Government made rules for the conduct of élections of members to panchayats, 
and they were published in the Fort St. George Gazette, dated 6th August, 1951. 


The only material rule with which we are concerned is rule 1 (2) which says : 
“The election of members shall be by secret ballot”. In exercise of the same 
power, the Government made certain amendments to these rules relating to the 
conduct of elections by G.O. Ms. No. 1799, L.A., dated 8th September, 1952, pub- 
lished in the Fort St. George Gazette, dated 17th September, 1952. The rules are’ 
divided into two parts, Part I and Part II. The rules in Part 1 apply to all class I 
panchayats and to such other panchayats as may be notified in this behalf by the 
election authority. The rule providing for the election of members by secret ballot 
is made applicable only to such panchayats. The rules contained in Part II apply 
to all panchayats not governed by the rules in Part I. These rules provide for open 
voting, Rule g runs thus :— i 

“If a poll has to be taken, the presiding officer shall ascertain by show of hands or otherwise 
how many of the electors present and entitled to vote at the election for the ward are in favour of 
each of the candidates in respect of whom the poll is taken, and shall declare the candidate or candi- 
dates to whom the largest number of votes have been given to have been duly elected. It is this” 
rule which is now impugned in these applications.” 

` The contention of Mr. Mohan Kumaramangalam who argued the case for the 
petitioners is that the clasification of panchayars into two classes, namely, those 
which fall within Part I and others which fall under Part II of the amended rules 
offends against the principle of equality and equal protection declared by Article 
14 of the Constitution. Though he concedes, as he needs must, that classification 
by itselfis not unconstitutional, he contends that the basis of the classification should — 
have some real relation to the object of the enactment. Otherwise, it would be 
‘arbitrary. He relied strongly on the summary by his Lordship Fazl Ali, J., in The 
State of Bombay and another v. F.N. Balsara’ of the principles laid down by the Supreme 
Court in the case of Chiranjit Lal Chowdhury v. The Union of India and others? with 
reference to the guarantee contained in Article 14, and in particular, on the 
seventh proposition in the summary which is as follows :— 
Me While reasonable classification is permissible such classication must be based upon some 


real and substantial distinction bearing a reasonable and just relation to the object sought to be 
attained; and the classification cannot be made arbitrarily and without any substantial basis.” 


In Chiranjit Lal Chowdhury v. The Union of India and others?, the same learned 
Judge laid particular emphasis on this principle. enunciated by professor “Willis 
that a proper classification must always rest upon some difference and must bear 
a reasonable and just relation to the things in respect of which it is proposed. Vide 
also State of W. Bengal v.. A. A. Sarkar’, ° f ‘ : 


(1951) 8.C.J 229 ¥ 1950 S.C.R. 86g (S.C.). ` 
952) S.C.J.55 atpp.59-60, 





1. (1951) 2 M.L.J: r41: (1951y SIC.J. 478: 
1951: 8:Q.R..at 709. (5.G.). Og 
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We did not understand Mr. Kumaramangalam to attack the validity of the 
classification of panchayats into class I and class II on a population-cum-income 
_ basis for all purposes. Surely, the classification appears obviously reasonable for 
the purposes of section 9 and section 71. Class II panchayats with an estimated 
annual income of less than ten-thousand rupees are the recipients of grants from the 
Government out of the percentage of the total land revenue of the State. It was not 
suggested that the division was in any sense arbitrary from the point of view of the 
need fot financial assistance. What, however, learned counsel contended was that 
this division on poulation-cum-income basis has no substantial relation to elections. 
Why should voters of one class of panchayats be entitled to the privilege of secret 
voting and the voters of another class not have that privilage? If secret voting 
was good and desirable, it was so for every one. There was no justification for 
making any discrimination. At first blush, the argument appears to be very plausi- 
ble. The Government’s reply to this argument is twofold. Firstly they say that 
this sort of classification for the purpose of elections, that is, in the manner of the 
voting, is not new and was in force for a very long time, at any rate from the time 
of the Village Panchayats Act of 1920. Secondly, they point out that the differ- 
entiation is justified by the financial implications in respect of each method of 
voting. 


The Madras Local Boards Act, 1920, and the Madras Village Panchayats 
Act, 1920, came into force at about the same time. Under section 4 (2) of the former 
Act the District Board could with the approval of the Local Government declare 
by notification any revenue village or villages or any portion or portions thereof to 
be a union ; provided that no area shall be ‘declared to be a “union ” unless it 
had a population of not less than five thousand. The latter Act provided for the 
constitution of panchayats. The Act did not apply to the “ union” created by the 
former Act. Section 4 (1) of this Act provided that the Local Government may by 

notification direct the constitution for any village of panchayat or panchayats. 
` Rule 12 of the Rules relating to the elections of the members of the panchayat 
(Notification in Fort St. George Gazette, dated 28th February, 1922) prescribed the 
method of open voting. It ran as follows :— 


“ If the number of such candidates is in excess of the number of panchayatdars to be elected, 
then the presiding officer shall ascertain, by show of hands or otherwise, the number of voters present 
who are in favour of each qualified candidate and shall declare the candidate or candidates for whom 
(most) votes have been given to have been duly elected.” 


: By Act XI of 1930, the Madras Village Panchayats Act of 1920 was repealed, 
the village panchayats were included within the scope of the Madras Local Boards 
Act, and the Union Boards were converted into panchayats. For the purpose of 
elections, the panchayats were divided into two classes, panchayats which had been 
unions and other panchayats. The method of election for the former class was by 
secret voting whereas for the latter it was by show of hands. There was also a 
division of unions into major unions and minor unions for administrative purpose. 
It is thus clear that a classification more or less similar to that contained in section 
5 of the Village Panchayats Act of 1950 was in vogue from the very inception of 
panchayats as local bodies, and that the method of open voting by show of hands 
also prevailed for elections to the smaller panchayats, 


The financial implications of the two methods are indicated generally in the 
counter-affidavit first filed on behalf of the State. Paragraph 6 of the counter- 
affidavit contains the following averments :— 


._ “In the case of class I panchayats the mode of voting adopted is the secret ballot. This system 
of voting entails the allotment of symbols, the provision of ballot-boxes, polling-booths and a large 
supervisory staff for the conduct of the election. The said system of conducting the election entails 
large expenditure to the panchayats. Class I panchayats by reason of their income and financial 
resources are expected to meet the expenditure incidental to the election without any undue strain 
on their resources. Class II panchayats which have relatively smaller financial resources cannot 
be expected to meet the expenditure incidental to the system of election by secret ballot. . In the’ 
interests of the smallér village panchayats, it was therefore deemed expedient that the system of 
election by show of hands would be more suitable.” - 
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A supplemental counter-affidavit was filed subsequently on behalf of thè State 
which gives more details :— : 
. “g. In the State of Madras, the number of class II panchayats is 8025 and the number of 

‘class 1 panchayats is 466. 
If the system of election by secret ballot is adopted, the expenditure to be incurred by a 


panchayat would be (a) where the number of voters is 3,000 Rs. 330, (b) where the number of voters 
is 2,000 Rs. 205 and (c)-where the number of voters is 1,000, Rs. 130. 


The system of election by open voting will entail only an expenditure of ten rupges irres- 
pective of the number of voters.” 

Taking the average expenditure to be Rs. 150 per each class II panchayat, 
the total would exceed a sum of twelve lakhs of rupees, if the system of election by 
secret ballot is adopted, whereas the expenditure, if open voting is adopted, will be 
about Rs. 80,000. The expenses of the conduct of election have to be paid from the 
funds of the panchayat. In the case of class II panchayats, the income is so meagre 
that under section 71 the Government makes grants from a percentage of the total 
. land revenue. of the State. Undoubtedly, a drain of.twelve lakhs of rupees for 
elections alone would certainly not be in the interests of the panchayat. It will 
thus be seen that the classification based on population and income is not so totally 
unconnected with the different methods of voting prescribed for the two classes. 
We cannot say that the classification is for this or any other reason arbitrary or 
unreasonable. 


Mr. Kumaramangalam next contended that even assuming that the Legis- 
lature could make a proper classification, it was not permissible to assign that 
task to the executive or other administrative bodies. A similar argument was 
addressed to this Court but was rejected, vide Lotus Industrials, Kallai v. State of 
Madras, It was therein. pointed out that on principle classification made by 
the legislature can be as valid as classification made by executive or administrative 
pbodies. Actually in this case, the classification has been made by the Legislature 
itself in section 5. All that has been done by the rules is to prescribe different 
methods of voting to the two classes mentioned in that section. 


Mr. Kumaramangalam, during the course of his argument, appeared to contend 
that every citizen had a fundamental right to vote secretly. There is no warrant 
for such an assumption. Indeed, historically, the system of voting by secret ballot | 
‘was not at one time so universal as it is now. South Australia was the first State 
in recent times to introduce secrecy of the ballot in 1856. Then the system spread 
to Europe and America, It was brought into England by the Ballot Act of 1872. 
While it is true that secrecy of the ballot provides a safeguard to the purity of elec- 
tions, there have been varying opinions as regards the desirability of secret voting. 
Even to-day in the legislative bodies, the vote is taken openly. In ancient Greece 
and Rome, elections to the Assemblies were conducted by the method of voting 
by show of hands, though for some purposes secret ballot was resorted to. Like- 
wise, in ancient India, we had both the methods prevailing. There is nothing 
in our Constitution which makes voting by secret ballot compulsory for elections 
to all the local bodies. 


Mr. Kumaramangalam based an argument on the provisions of section 15 
of the Madras Village Panchayats Act, 1950. That section disqualifies every person 
convicted of an offence, punishable under Chapter IX-A, Indian Penal Code, or 
under any law or rule relating to the infringement of the secrecy of an election 
from voting or being elected for a particular period. Because there is a reference 
to “ rule relating to the infringement of the secrecy of an election ”, it was contended 
that the Legislature contemplated only secret election to the panchayats. In our 
opinion, there is nothing in section 15 which has any bearing on the question now 
in issue. From the fact that there is mention of a rule relating to secrecy of an 
electiun it does not follow that every election under the Act should only be by 
the method of secret votine. Even under the amended rules, in respect of elections 
4o certain panchayats, the method of secret election does apply. 





a. (1952) 1 M.L.J. 532 at 534. 
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‘Our attention was drawn to a passage in the speech of the Hon’ble Minister 
who introduced the bill in the Legislative Assembly which indicates that election 
by secret ballot. was what was contemplated. We do not think that we can in 
any way be guided by any speeches made even by ministers in the Assembly. If 
it was the intention of the Legislature to provide for voting by secret ballot, com- 
pulsorily for all the elections to the Panchayat, such an intention might well have 
been directly expressed. On the other hand, the Legislature was quite content 
to leave the manner of election to be prescribed by the Government, (see sec- 
tion 7.) In saying this we should not be understood as not being fully alive to 
the merits of voting by secret ballot. ~- 


“ Absolute secrecy in voting reaches effectively a great class of evils, including violence, inti- 
midation, bribery and corrupt practice, dictation by employers or organisations, the fear of ridicule 
and dislike or of social or commercial injury,—in fact of coercive and improper influence of every 
sort depending on a knowledge of the voter’s action.” (Duraiswamy Ayyangar’s “Law of Muni- 
cipal Corporations,” Second Edition, page 63). 

While we are prepared to hold that the rules providing the method of 
open voting for election to the smaller, panchayats are neither invalid nor unconsti~ 
tutional, we cannot refrain from expressing the hope that the Government will be 
able to devise cheaper machinery for the conduct of elections by secret voting, so 
that it may be possible to introduce that method to every panchayat irrespective 
of its population or income. , 


We hold that the amended rules of September, 1952, in so far as they provide 
for open voting at elections to certain classes of’panchayats are not invalid and do 
-not offend against any provision of the Constitution. 


In view of the above judgment, W. P. Nos. 144, 145, 156, 249 and 257 which 
raise no other points are dismissed. 


K.C. —— Petitions dismissed. 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI. 


Swamikannu Padayachi and others .. Petitioners. * 


Criminal Procedure Code (V of 1898), section 11'7—Preliminary order passed—tIssue of a second preliminary 
order with fresh incidents and order directing execution of interim bonds for keeping peace—Legality. 


It is open to a second magistrate after fresh incidents come to his knowledge to issue a second 
order either by way of amendment or as supplementary order because in the actual enquiry which 
takes place, the persons against whom the order was issued must have full knowledge of all inform- 
ation against them,—the preliminary order corresponding to a charge on a warrant case—and 
must be able to meet it and the prosecution must not spring any surprise on them. 


In regard to the taking of interim bonds, the Magistrate who is responsible for maintaining 
peace in his locality is the proper Judge of what should be done in the exigencies and 
circumstances of the case rendering immediate measures necessary for preventing a 
breach of peace and the High Court will not ordinarily interfere in revision unless it is manifestly 
perverse and there are no grounds at all for passing such an order and that a failure of justice has 
resulted thereby. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
ex-officio First-Class Magistrate of Chidambaram, dated the 25th September, 1952 
and made in M.C. No. 17 of 1952. 


G. Gopalaswami for the Petitioners. 


The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 
The Court made the following 
Orper.—Two points have been taken in this revision namely that in this case 


a prior Magistrate who passed a preliminary order did not take interim bonds 
though the police pressed for them and secondly that the new Magistrate had issued 





* Cr. R. C. No. 1303 of 1952. goth July, 1953- 
(Gri, R. P. No. 1139 of 1952). ` 
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another preliminary order containing some more incidents against the very same 
counter-petitioners and on an application by the police has passed an order directing 
the petitioners herein to execute interim bonds for keeping the peace (section 
117 (3), Criminal Procedure Code). It is argued that these twin acts were without 
jurisdiction and against law. 

These contentions are devoid of merits. It is open to the second Magis- 
trate after fresh incidents come to his knowledge to issue a second order either by 
way of amendment or as supplementary order because in the actual enquiry which 
‘takes place the petitioners herein must have full knowledge of all the information 
against them, the preliminary order corresponds to a charge on a warrant case and 
„must be able to meet it and the prosecution must not spring any surprise on them. 
Therefore, the second preliminary order including other additional incidents though 
against the same counter-petitioners (petitioners herein) has rightly been 
issued in this case. (Ahmed Baksh v. Emperor’, Emperor v. Rasulbux*. 
Hyder Khan v. Emperor, Nom Sahib Khan v. Emperor*, Srinivasalu Reddiar v> Emperor®. 
In regard to the taking of interim bonds, the Magistrate who is responsible for 
maintaining peace in his locality is the proper Judge of what should be done in the 
exigencies and circumstances of the case rendering immediate measures necessary 
for preventing a breach of the peace, etc., and the High Court will not ordinarily 
interfere in revision unless it is shown that the order is manifestly perverse and that 
there were no grounds at all for passing such an order and that a failure of justice 
has resulted (In re Muthuswami Ghettiar®, In re Kavathan Pattu Raju)?.- This cannot 
be stated to be the case here. The Magistrate has directed his consideration to 
the question of emergency given his reasons and has not passed this order without. 
care and prudence as a routine order and hence his order is irreproachable : Emperor 
v. Sumar®, Bachlal Sama Nowhreye v. Emperor®, Emperor v. Nake Bux?°, Emperor 
v. Gulam Mohammed'1, Emperor v. Muhammad Rahim}?, i 

In these circumstances, both the points taken fail. In dismissing this appli- 
cation I am comforted by the thought that the main enquiry itself must have been 
completed already. If not it is enjoined upon the Magistrate to expeditiously 
dispose of the main proceedings. ' 

V.P.S. —— Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l Present :—MR. Justice Mack. 


Pullancheri Thiruvoth Kunhirama Kurup -> Appellant* 
i v. . 
Changaroth Kunnummel Narayanan Nambiar .. Respondent. 


Guardians and Wards Act (VII of 1890), section 19—Father of a minor child—If can apply to be 
appointed guardian of person and property of minor—Section 19—If a bar. 


Section 19 of the Guardians and Wards Act cannot be said to prohibit the Court in all cases from 
appointing a Hindu father as guardian of the person of his minor son. Itis true a Hindu father is 
the lawful guardian of his minor child ; though the declaration of a Court cannot increase his powers 
in that respect the Court is not barred from making such a declaration. When the lawful rights of 
a person, particularly those statutorily laid down are strongly challenged by third parties, it is com- 
petent for a Court to declare on an application such a right and it is to declare and enforce such right, 
that Courts exist. R 

Venkateswaran v. Saradambal, (1935) 1.L.R. 13 Rang. 590, dissented from. 

There is nothing under section 19 which can be construed by any interpretation of its languages 
as an impediment in the way of a father applying to be appointed as guardian of his minor child’s 


property. 





1. ALR. 1916 Lah. 295. 7. AIR. 1920 Mad. 1014. 

2. ALR. 1942 Sind 122. 8. AIR. 1940 Sind 175. 

3. 1933 M.W.N. 351. g. AIR. 1942 Sind 77. 

4. A.LR. 1933 Sind 8. to. A.LR. 1942 Sind 86. 

5. EIR, 2 M.L.J. 1036. 11. ALR. 1943 Sind 122. 

6. (1940)1 M.L.J.11: LLR. (1940) Mad. 12. ALR. 1943 Sind 173. 
338 


* AAO. No. 491 of 1950. 24th April, 1953. 


` 
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` Appeal against the order of the District Court of North Malabar, dated the 
and day of September, 1950 and passed in O.P. No. 50 of 1949. 

V. P. Gopalan Nambiyar and K. Sridhara Menon for Appellant. 

D. A. Krishna Variar and Ravivarma for Respondent. 

The Court delivered the following 

Jopement.—This is an appeal against an order of the learned District Judge of 
North Malabar appointing a father as guardian of the person and property of his 
-minor daughter Rajalakshmi, who was born on 5th March, 1937 and was and is, 
I understand, still a boarder in a hostel attached to the Convent High School, Bada- 
gara. The appellant, who opposed the father’s petition, is the minor’s maternal 
uncle, who claimed to be appointed or nominated as the minor’s guardian in a 
partition deed in her mother’s tarwad, Exhibit B-1, dated 26th November, 1948. 
The parties are governed by ‘Marumakkattayam Law and under section 14 of the 
Marumakkattayam Act the father shall be the guardian of his minor children, 
other than married minor daughters under the guardianship of their husbands, 
-in respect of person or property. The crux of the dispute, as Mr. Krishna Variar 
for the father put it is, who should have the right to collect rents from the tenants 
of the property, which fell to the share of the minor under the partition. 

My attention has been drawn to a line of decisions which took the view 
that an application by the Hindu father for an order appointing him guardian 
of the person of his minor child does not lie because section 19 of the Guardians 
and Wards Act prohibits a Court from making such an appointment. This view 
was taken by Leach, J., as he was then in Venkateswaran v. Saradambal', a view followed 
in Sivasankara Mudaliar v. Radhabat Ammal? by Leach, C.J. and Krishnaswami 
Ayyangar, J. This view was founded in Venkateswaran v. Saradambalt on some 
observations by their Lordships of the Privy Council in Besant v. Narayaniah® and 
on some other decisions including Bai Tara v. Mohan Lal Lallubhai* in which Sir 
Norman Macleod made the following observation : 

“ I may point out at once that the application ought to have been dismissed, because such an 
application by a Hindu father under the Guardians and Wards Act, presumably under section 19, 
„is not competent, and a considerable amount of confusion has arisen in the course of the argument 
_from neglecting to recognise that fact.” 
It is noteworthy that in the concurring judgment by Shah, J., he said this :— 
“ Tt is not necessary for the purpose of this appeal to decide the question as to whether a father 
can properly make an application under the Guardians and Wards Act to be formally appointed the 
guardian of his monor son.” 

I cannot regard this line of decisions as ruling out under all circumstances an 
application by a father to be declared the guardian of person and property of his 
minor child, if that position to which he is ordinarily entitled by law is seriously 
and vigorously challenged by a third party. 

In Raghavaiya v. Lakshmiah® it was held that on an application by the father 
of an infant girl, it was competent to the Court to declare him the legal guardian 


i 


‘and direct the custody of the infant to be given to him. Venkatasubba Rao, J., 


took the view that in the Besant case, the Privy Council did not intend to decide 
finally the meaning of section 19 of the Guardians and Wards Act. That was a 
case in which the father reallysought to recover custody of his child. Jackson, J., 
preferred to support the lower Court’s order by reference to section 25 as one for 
‘custody, expressing the view that under section 19 the Court was not authorised 
to declare anybody, not even the father, as guardian of the person of a minor whose 
father is living and in the opinion of the Court is not unfit. With great respect to 
the view taken by Leach, J., in Venkateswaran v. Saradambal+, I find myself unable 
‘to agree that section 19 of the Guardians and Wards Act prohibits a Court in all 
-cases from appointing a Hindu father as guardian of the person of his minor son. 
It is true a Hindu father is the lawful guardian of his minor children, but with 








` great respect I am unable to agree that as a declaration by a Court cannot increase 


1. {1985} LL.R. 13 Rang. 590. I.L.R. 38 Mad. 807 (P.C.) 
2. (1939) 2 M.L.J. 515. 4. (1922) 24 Bom. L.R. 779. 


. 3. (1914) 27 M.L.J. 30: LR. 41 LA. gig: 5. (1924) 48 M.L.J. 179. a 
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his powers in that respect a Court is barred from making such a declaration. When: . 
the lawful rights of a person, particularly those statutorily laid down are strenuously 
challenged by third parties, it appears to me quite competent for a Court to declare 
on an application such a right and itis to declare and enforce such rights that Courts 
exist. The line of decisions relied on by Mr. Gopala Nambiar for the appellant 
really dealt with petitions by a father who really wanted custody to be declared 
the guardian of the person of his minor child by the application of section 19 accord- 
ing to which the Court was not competent to declare any other person as guardian 
so long as the father was a fit person, whereas the correct and more appropriate 
section under which the father should have applied was section 25 of the Guardians 
and Wards Act under which it is well-settled that the interests of the minor are in 
such a matter the paramount consideration. . 


This line of decisions can in any event be differentiated from the present 
case where the main contest centres round the property-guardianship. Section 19 
of the Act reads as follows :— 


“ Nothing in this chapter shall authorise the Court to appoint or declare a guardian of the 
property of a minor whose property is under the superintendence of a Court of Wards or tó 
appoint or declare a guardian of the person ; 


(a) of a minor who is a married female, and whose husband is not in the opinion of the Court 
unfit to be guardian of her person or 


(b) subject to the provisions of this Act with respect to European British subjects, of a minor 
whose father is living and is not, in the opinion of the Court unfit to be guardian of the person of the 
minor or 


(c) of a minor whose property is under the superintendence of a Court of Wards competent 
to appoint a guardian of the person of the minor.” 

It is clear that section 19 (b), which led to the view that a father was not com- 
petent to apply to be appointed guardian, applied only to guardianship of the minor’s 
person. So far as the guardianship of the property of a minor is concerned, the only 
bar is against the appointment of a property-guardian of a minor, whose property 
is already under the superintendence of a Court of Wards. There is nothing in 
section 19, which, so far as I can see, can even be construed by any interpretation 
of its language, as an impediment in the way of a father applying to be appointed as 
guardian of his minor child’s property. There is also no section corresponding 
to section 25 of the Guardians and Wards Act, which enables a father to recover 
the estate of his minor child as his legal property-guardian though he can under 
section 25 apply for custody of the minor’s person. I am quite unable, therefore, 
to see anything in the decisions placed before me which can be held to bar a father 
from applying to be declared the guardian of the property of his son. In the 
present case, the father has applied to be guardian both of the person and property 
of his minor daughter. The Distvict Judge has gone carefully into the grounds 
of opposition and taken into consideration the fact that the father has married 
again and has two children by his second wife. The appeal has not been argued 
before me on its merits but solely on this point of law. The learned District Judge 
has in appointing the father as property-guardian subject to his furnishing security 
with other suitable directions ensured the administration of the minor’s estate in 
her interests. The order he has passed is also in conformity with section 14 of the 
Marumakkattayam Act. It does not appear to be necessary in this case to drive 
the father to a separate suit to establish his rights against the maternal uncle. In 
such a case the father is entitled to a declaraton that he is the property-guardian 
of his minor child and it is in fact only a Guardians and Wards Court, which, in 
my view, is competent in the circumstances to make such a pronouncement. Any 
declaration of the father’s right, as it appears to me, cannot be agitated and decided 
in any other Court. There is no provision of course in the Guardians and Wards 
Act, which enable the father to recover possession of his child’s estate from third 
parties and for this he must have recourse to a separate suit. He is, however, 
I consider clearly entitled to a declaration that he is the lawful and rightful guar- 
dian of the person and property of the minor from a Guardians and Wards Count. 

e The appeal is dismissed with costs. g 
R.M. l aa . Appeal dismissed. 
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[FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. Rayamannar, Chief Justice. Mr. Justice CHANDRA 
REDDY AND MR. JUSTICE VENKATARAMA AYYAR. i 


Chidambara Iyer : .. Appellant* 


v. 
Bhavadasan Nambudripad and others .. Respondents. 


Malabar Compensation for Tenanis’ Improvements Act (I of 1900), section 19—Provision in a kanom demise 
that a tenant should pay to his landlord one-third of the amount realised by leasing out of fuel-growing forest for 
cutting trees—LIf enforceable. 


A clause in a lease under which there was a stipulation for payment of jenmabhogam in respect 
of forest trees felled and sold, does not offend against the provisions of section 19 of the Malabar 
Compensation for Tenants’ Improvements Act. 

* Sreedevi v. Kurikkal, (1939) 2 M.L.J. 680: I.L.R. (1939) Mad. 995, affirmed. 

Neelakantan v. Anantanarayanan, A.IR. 1934 Mad. 718, overruled. 


A stipulation of the aforementioned nature does not in any way impede the right of the tenant 
to effect improvements. The cutting of trees is not an act of improvement in itself and is only a mode 
of enjoyment. In any event a claim to a one-third share of the money received in respect of forest 
trees felled and sold under the demise cannot in any way deter the tenant from cutting the trees. It 
` is only when the amount claimed is equivalent to the full value or is a major part of it, it may be said 
to be so unreasonable as to be prohibitive of the cutting of trees. In a case where right to fell the trees 
is leased out to third parties, the operation of cutting and carrying away the trees would go on irres- 
pective of whether a share of the amount realised by the tenant is paid to the landlord or not. The 
right of the tenant to make improvement is unaffected by such a stipulation. 

Appeal against the decree of the Court of the Subordinate Judge of South 
Malabar at Palghat in A. S. No. 92 of 1948, preferred against the decree of the 


Court of the District Munsiff of Palghat in O. S. No. 142 of 1947. 
C. K. Viswanatha Aiyar for Sundararajan and Sivaswami for Appellant. 


D. A. Krishna Variar, D. H. Nambudripad and K. P. Madhava Pisharody for Res- 
pondents. 


The Court (Satyanarayana Rao, F.)f made the following 


ORDER :—It is stated by the learned counsel appearing on both sides that 
there are two directly conflicting Bench decisions on the point raised in this Second 
Appeal, Neelakantan v. Anantanarayanan+ and Sreedevi v, Kurikkal?. The case may 
have to be decided by a fuller Bench as there is direct conflict. The papers will be 
placed before the Hon’ble the Chief Justice for necessary directions. 


In pursuance of the above Order of Reference the case was heard by a Full 
Bench and the Judgment of the Court was delivered by 


Chandra Reddy, 7.t—-The question to be answered by the Full Bench is whether 
a provision in a kanom demise that a tenant shall pay to his landlord one-third of 
the price realised by leasing out the fuel-growing forests for cutting trees is un- 
unenforceable as contravening the provisions of the Malabar Compensation for 
Tenants’ Improvements Act (hereinafter to be referred to as the Act). The 
Reference was necessitated by a conflict in the Bench decisions of this Court in 
Neelakantan v. Anantanarayanan’ and Sreedevi v. Kurikkal*. 


The suit out of which this Reference arose was instituted in the Court of the 
District Munsif of Palghat for the recovery of Rs. 1,136-12-11 being the material 
share of the amount realised by defendants by granting a felling lease of the reared 
forest comprised in the holding for Rs. 3,800 and interest thereon. The properties 
in question belonged in Jenm Olappamama Mana of which the plaintiffs are Recei- 
vers appointed in O.S. No. 27 of 1938, Sub-Court, Ottapalam, the defendants’ family 
having held these properties on kanom demise ever since 1872. Part of the hold- 
Ee Sennen ee 


*S.A. No. 1689 of 1950 and C.R.P. No. 77 of 1948. t 17th September, 1952. 
ł roth August, 1953. : 
1. ALR. 1934 Mad. 718. 2. (1939) 2 M.L.J. 680: I.L.R. (1939) Mad. 995- 
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ing consists of a forest where fuel trees grow spontaneously and the mode of en- 
joyment of this forest is by granting felling licence by the demisee once in four or 
five years. The material terms of the lease are as follows : 

“Tt is further agreed that the reared forests existing in properties items Nos. 9, 10, 11 and 12 of 

the schedule have to be looked after by me and at the time when they are to be felled and sold away 
ere of the sale proceeds thereof should be paid to the Mana*by way of jenmabhogam (jenmi’s 
snare). 
The suit was brought on the strength of this provision in this document alleging 
that the defendants had realised a sum of Rs. 3,800 by granting a felling lease of 
the forest. The suit was resisted on the grounds that the stipulation for the pay- 
ment of jenmabhogam to the jenmi offends against the provision of section 19 of the 
Malabar Compensation for Tenants’ Improvements Act and that the lease was 
granted not for Rs. 3,800 but only for Rs. goo. The Courts below decreed the suit 
finding that the consideration fixed for felling trees was Rs. 3,800 as alleged by the 
plaintiffs and not Rs. goo and that the term for payment of jenmabhogam is enforceq- 
ble as it is not hit at by section 19 of the Act. 


In the Second Appeal the only question agitated is as to the validity of the 
‘said provision in the lease. When it came on before our learned brother Satya- 
narayana Rao, J., he felt that the case had to be decided by a Full Bench in view 
-of the conflict mentioned above. 


' The contention urged before us is the samne 2s that urged in the courts below 
.and before our learned brother, namely, that such provision as contained in the 
lease in question is contrary to the provisions of section 19 of the Act.. The short 
«question for consideration is whether the clause comes within the mischief of sectio 
19 of the Act. 


Before examining the soundness of this contention it is necessary to set out 
ithe terms of section 19 of the Act. ‘The section runs thus: 

“ Nothing in any contract made after the rst day of January, 1886, shall take away or limic the 
‘right of a tenant to make improvements and to claim compensation for them in accordance with the 
provisions of this Act.” 

x x x + * a: +. 


It is the case of the appellant that the impugned provisions in the lease limits 
.the right of the tenant to make improvements and thereby comes within the first 
-part of the section. He concedes that it does not come within the second class, 
namely, the claim to compensation. It is urged that as a result of the provision 
for payment of one-third share by way of jenmabhogam the right to make improve- 
ments is fettered. 


The main support for this argument is founded on Neelakantan v. Anantanara- 
_yanan*. The kaichit in that case contained a similar provision. In a suit for redemp- 
tion, the plaintiff (who it may be mentioned was the predecessor of the present 
plaintiff) claimed one-third of the amount being the price of fuel trees cut from the 
forest growing on the demised land basing it on the stipulation in the kaichit similar 
to the one in the present case. The trial Court did not grant him relief on the 
ground that it was opposed to section 19 of the Madras Act I of 1900. A Bench 
of this Court consisting of Madhavan Nair and Jackson, JJ., affirmed that decision. 
There is no discussion on the question as to how such a term offends against the 
provisions of section 19 of the Act. The learned Judges had not considered whether 
the felling of trees in that case was for the purpose of effecting improvements and 
how the stipulation for payment of jenmabhogam affected or put a limitation on 
the right of the tenant to make improvements. In that case reference was made 
to the Full Bench decision in Rajah of Cochin v. Kittunni Nair®, which decided that a 
provision for payment to the jenmi of kuttikanom of Re. 0-8-0 per tree cut by a tenant 
did not contravene the provisions of section 19 of the Act and was therefore enforce- 
able. It was remarked that the case did not fall within the scope of the Full Bench 





i. ALR. 1934 Mad. 718. 2. (1916) 32 M.L.J. 295 : LL.R. 40 Mad. 603. 
í 
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‘decision as the levy was one-third the value of the firewood plants grown spontane- 
ously and nota paltry kuttikanom of 1/goth as in the Full Bench case and that 
the levy was a periodical one. The learned Judges who decided this case over- 
-looked the important fact that the Full Bench case related to trees planted by the 
tenant. A careful scrutiny of the facts stated by the referring Judges and the 
opinions expressed by the members of the Full Bench reveal that the trees, for 
the cutting of which the tenant was held to be liable to pay kuttikanom were planted 
-by thetenant. It is only on that basis that the learned Judges took the view that 
it is open to a landlord to stipulate for payment of kuttikanom or some fee according 
to a very general practice in the West Coast. It is therefore clear that Rajah of 
Cochin v. Kittunni Nair? does not govern a case of spontaneous growth of trees. 


Mr. Viswanatha “Ayyar, learned counsel for the appellant, urged that after 
Act I of 1900 was passed the distinction between the trees of spontaneous growth 
and those planted by the tenant had ceased. to exist and for that purpose drew our 
attention to section 10 of the Act which provides thus : 

“When the improvement is not an improvement to which section 9 applies but consists of timber 

trees or of other useful trees or plants spontaneously grown during the period of the tenancy or sown 
or planted by any of the persons mentioned in section 5, the compensation to be awarded shall be 
three-fourths of the sum which the trees or ‘Plants might reasonably be expected to realise, if sold by 
public auction to be cut and carried away.’ 
It is argued on the terms of this section that irrespective of whether the trees 
were planted by the tenant or grew spontaneously the right to all the trees on the 
demised land vests in the tenant and he is therefore entitled to the use of all trees. 
The reason for awarding by way of compensation, only three-fourths of the value 
of the trees is for making allowance to the landlord who was required compulsorily 
to purchase them as was ruled by a Full Bench in Vasudevan Nambudripad v. Valia- 
chathu Achan?. But this argument is not tenable having regard to the fact that the 
later Full Bench (of five Judges) disapproved of this suggestion made in Vasu- 
devan Nambudripad v. Valiachathu Achan®. It was pointed out in Rajah of Cochin v. 
Kittunnt Nair that this suggestion failed to take account of the fact that no such 
allowance was made under section 9 regarding the improvements generally. 


The learned counsel for the appellant cited to us another decision of this Court 
in Narayani Amma v. Kunchukutti Amma? as supporting his proposition that Act I 
of 1900 has effected a transfer of ownership of the trees from the jenmi to the tenant, 
- There the landlord claimed as damages the full value of the trees cut by the tenant 
by seeking to enforce a clause in the kanom demise that all the trees which were 
existing in the forest plots having grown there spontaneously and which were yet 
to grow belonged to the landlord and they could be cut and removed for the 
latter’s purpose. A Bench of this Court disallowed this claim as in their opinion 
the condition as to cutting and carrying away the trees was obnoxious to section 19 
of the Act. According to Coutts-Trotter, J., such a clause put a limitation on the 
right of the tenant to get the compensation under section 10 of the Act when the 
cutting of trees did not amount to waste but was in the ordinary course of prudent 
forestry. Seshagiri Ayyar, J., put it on the ground that the clause in question would 
impede the operations of the tenant in making the improvements if the landlord 
‘should enter upon the land at any time he liked and cut and carry away the trees 
-and also that it prevented the tenant from getting compensation under section 10 
-of the Act as nothing would be left outstanding at the time of eviction. It is thus 
‘seen that Seshagiri Ayyar, J., laid more emphasis on the offending provision as having 
the effect of interference with the tenant’s right to make improvements. We do 
not think this case has any direct bearing on the question to be answered by us. 


Reliance was next placed on Krishnacharya v. Anthakkit. The opinion 
expressed by Spencer and Kumaraswami Sastri, JJ., was that a Mulgeni tenant was 
entitled to cut and appropriate the trees on the holding whether planted by him 





I. (1916) 32 M.L.J. 295: LL.R. 40 Mad. 3. (1916) 32.M.L.J. 541. 
03- 4. (1915) 29 M.L.J. 314. 
2. (1898) LL.R. 24 Mad, 47. . 
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or grown spontaneously so long as he did not interfere with the trees existing on the 
date of the lease and the nature of the holding was not changed in the absence of a 
prohibition in the lease. This cannot have any application to the present case 
firstly for the reason that Krishnacharya v. Anthakki? was not a case of Malabar 
lease governed by a special enactment and secondly in that case there was no clause 
in the lease prohibiting the cutting of the trees, whereas in the instant case the 
parties have agreed as to how the income is to be shared between the parties. So that 
case cannot be treated as illustrative of the position contended for by the appellant. 
In fact it is not regarded even in Narayani Amma v. Kunchukutti Amma? as authority 
for the proposition that the tenant is the owner of the trees of spontaneous growth 
in a Malabar lease. 


We do not also think that section 10 of the Act has any bearing on the present 
enquiry. That section will come into play only when a tenant is evicted or a kanom 
is redeemed. Under the Malabar Compensation for Tenants’ Improvements Act 
of 1887 a tenant was entitled to the full compensation in respect of trees planted 
by him, while the amount of compensation payable to him as regards the trees of 
spontaneous. growth was limited to the cost of maintenance and protection. The 
Act I of 1900 brought about a change in this respect by enacting section 10, the 
provisions of which have already been extracted. As has been already pointed, 
the purpose of that section is to fix the amount payable to ejected or outgoing 
tenants in respect of improvements existing at the time of eviction or redemption 
and is not attracted when the tenancy is in force. 


In this case the tenancy has not been terminated and the claim is made only 
in respect of trees which are periodically cut as a mode of enjoyment and not for 
the purpose of effecting improvements. 


Mr. Viswanatha Ayyar then fell back upon Rajah of Cochin v. Kittunnt Nair’, 
According to him this case supports the ruling in Neelakantan v. Ananthanarayanan* 
being authority for the position that if the fee demanded exceeds Re. 0-8-0 per tree 
it should be deemed to be unreasonable and acts as a fetter on the right of the tenant 
to make improvements and is therefore unenforceable. We do not think that the 
Full Bench decision has laid down any such principles. For one thing the claim in 
that case was with reference to the planted trees. Secondly the Full Bench was 
only considering the right whether demand for the payment of a kuttikanom or 
some fee to his landlord was in any way repugnant to the provision of section 19 
of the Act. They had nofto consider as to what fee could be reasonable and would 
not act as a fetter on the right of the tenant to effect improvements. In fact the 
kanom demise provided only for a payment of some fee of Re. 0-8-0 to the landlord 
for every tree felled by the tenant. The other provision that in case the consent 
of the landlord was not obtained before the cutting of the trees the tenant had to pay 
the full value of the trees was only in terrorem and the enforcement of this latter 
clause was not insisted upon by the counsel for the landlord even before the Bench 
which referred the case to the Full Bench. The observations of Abdur Rahim, J., 
are appropriate in this context : 

** Even if the trees grew or were planted by the tenant after the grant of the lease there is nothing 
in the Act debarring the landlord from contracting for payment of a certain sum for each tree which 
the tenant may cut for the purpose of making improvement provided the payment demanded is not 
so unreasonable as to be prohibitive of the cutting of trees at all.” ` 
So the only test propounded in that case was whether the fee demanded could 
deter the tenant frorm effecting any improvement. 


The learned counsel also called in aid an unreported judgment of Leach, C.J. 
and Lakshmana Rao, J., in Letters Patent Appeal No. 26 of 1943. We think that 
it has no bearing on the present case for the 1eason that it is governed by the earlier 
Act under which a tenant evicted from his holding was entitled to the full compen- 
sation for improvements effected by him or his predecessor. 





°x. (1915) 29 M.L.J. 314. y. (1916) 32 M.L.J. 295 : I.L.R. 40 Mad. 609. 
2. {198} 32 M.L.J. 541. . 4 A.LR. 1934 Mad. 718. 


JI] CHIDAMBARA IYER J. BHAVADASAN NAMBUDRIPAD (F.B.) (Chandra Reddy, F.). 677 


It follows from the above discussion that Neelakantan v. Anantanarayanan1 was 
` wrongly decided. 


Coming next to Sreedevi v. Kurikkal?, we do not think we can accept the argument 
put forward on behalf of the appellant ‘that the principle enunciated in that case is 
incorrect and is opposed to the provisions of section 19 of the Act. In that case the 
question involved was whether a clause in the lease deed providing for payment by 
the tenant to the landlord of the full value of the trees spontaneously grown if cut 
by the tenant without the landlord’s pernission was inconsistent with section 19 
of Act I of 1900. In the second appeal arising out of a suit by the landlord for 
damages, Venkataramana Rao, J., had negatived the claim of the landlord to the 
full value of the trees on the ground that it was a fetter on the tenant’s right to make 
improvements by protecting and maintaining trees and that the landlord was entitled 
only to a reasonable compensation which was fixed at one-fourth of the value of the 
trees. This was reversed in a Letters Patent Appeal by Leach, C.J. and Somayya, J., 
who held that it was competent for the landlord to enter into an agreement of that 
kind so long as the act of cutting was not in itself an act of improvement. It was 
found in that case that the trees were not cut for effecting improvements and that 
it was an act of waste committed for the tenant’s own pecuniary benefit and the 
trees were of spontaneous growth. The Bench held that such a case was outside 
the scope of section 19 and that the right of a landlord and tenant to agree upon the 
terms of tenancy could only be limited by a statute. 


The correctness of this ruling is attacked on the ground that its ratio is in 
conflict with the principle underlying section r0 of the Act. We have already 
pointed out that section 10 is concerned with the compensation payable in respect 
of improvements existing at’ the time of the eviction or redemption. We are in 
entire agreement with the ratio of this decision. The intendment of section 19 
is only to safeguard the right of the tenant to make improvements and to claim com- 
pensation for them on termination of the tenancy. An agreement not affecting 
this right is not hit at by section 19. Section 19 of the Act cannot stand in the way 
of the landlord and the tenant entering into an agreement as to the mode of enjoy- 
ment of the usufruct. The learned Judges thought rightly in our opinion that they 
were supported i in their view by the judgment of Ramesam, J., in Kelu Nair v. Valia 
Thamburatti®, in which the landlord was allowed full value of the trees claimed by 
him as compensation for the trees cut by the tenant. We regard Sreedevi v. Kurikkal* 
as embodying the correct principle of law and that decision does not require re- 
consideration. We do not see how a stipulation of the kind in question can in any 
way impede the right of the tenant to effect improvements. As has already been 
pointed out, the cutting of trees was not an act of improvement in itself and it was 
only a mode of enjoyment as such trees were felled periodically once in four or five 
years. Even assuming that it can be deemed to be an act of improvement, it could 
not be said that a claim to an one-third share of the money received in this case 
could in any way deter the tenant from cutting the trees. It is only when the 
amount claimed is equivalent to the full value or is a major part of it, it may be 
said to be so unreasonable as to be prohibitive of the cutting of trees. In a case 
where the right to fell the trees is leased out to third parties, the operation of cutting 
and carrying away the trees would go on irrespective of whether a share of the 
amount realised by the tenant is paid to the landlord or not. The right of the tenant 
to make improvements is unaffected by such a stipulation. Our answer is that the 
provision impugned does not offend against the provisions of section 19 of the Act. 


The second appeal and the Civil Revision Petition are therefore dismissed. 
No costs. 
R.M. Appeal and petition dismissed. 





1. AIR. 1934 Mad. 7 995- ° 
2. (1939) 2 M.L.J. do: LLR. (1939) Mad. 3. (1922) 16 L.W. 310. 
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- -IN THE HIGH .COURT OF JUDICATURE.AT MADRAS. 


Present :—Mnr. Justice GovinpA MENON AND MR. JusTicE PANCHAPAKESA 
AYYAR, 


Kandaswami Mudali : .. . Appellant” 
l v. : 
K. R. Narasimha Aiyar and others .. Respondents. e 


Civil Procedure Code (V of 1908), Order 21, rule go and section 4:7—Sale contrary to agreement not to sell 
that item of property—If fraud in “* conducting” sale—Application by judgment-debtor within 30 days to set aside 
sale—Relief. ` 


Fraud in publishing or conducting the sale does not include a fraud on the part of the decree- 
holder or his assignee in bringing a property to sale contrary to an agreement not to do so. The fraud 
must be in the actual process of publishing and proclaiming the sale or in steps taken subsequent to 
such proclamation. E 


Ramchhaibar Misr v. Bechu Bhagat, (1885) I.L.R. 7 All. 641 ; Eramulla Sanjammu v. Anna Sayana, 
(1947) 1 M.L.J. 253 and Gauri v. Ude, I.L.R. (1942) Lah. 559 (F.B.), approved. 
Shaikh Maula Bux v. Raghubar Ganjhu, (1918) 3 Pat. L.J. 645, not approved. 


But where the judgment-debtor himself is the applicant to set aside the sale (the same having 
been made within thirty days) the application is one between the judgment-debtor on the one hand 
and the decree-holders’ representative, the auction-purchaser, on the other, the contest falls within 
section 47 of the Civil Procedure Code and no separate suit would lie. If no separate suit would lie 
it is the duty of the Court when it comes to know before the sale is confirmed that a fraud has 
been perpetrated in bringing about the sale, to refuse to confirm the sale. 


Rajalal v. Makan Lal, A.I.R. 1939 Lah. 326, relied on. 


The application can be treated as one for recording satisfaction of the decree under Order 21, 
rule 2 and the Court can in its inherent jurisdiction refuse to confirm the sale when a fact that there . 
had been a fraud perpetrated by the decree-holder in causing the sale to be held is brought to its notice. 


Budrudd: - Gulam Moideen, I.L.R. 36 Mad. 6 d Raghavachariar v. 
Mudaliar, Geaa ML] "680 7 PR 46 Maa? is, ead a Se ene ee 

Appeal under Clause 15, Letters Patent, against the order of the High Court 
dated 18th November, 1947, in A.A.O. No. 426 of 1945 preferred against the order 
of the Subordinate Judge’s Court, Coimbatore, dated 12th December, 1944, in E.A. 
No. 814 of 1942 in E.P. No. 383 of 1941 in O.S. No. 194 of 1928. 


_T. V. Balakrishnan for Appellant. 
A. Srirangachari and P. Suryanarayana for Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon, J.—This is an appeal against a judgment of Chandrasekhara 
Ayyar, J., confirming the decision of the lower Court by which that Court set aside 
a sale at the instance of the judgment-debtor—g8th defendant in the suit. What 
happened was that, after the passing of a mortgage decree against various defendants 
the 98th defendant in O.S. No. 194 of 1928 on the file of the Sub-Court of Coimbatore 
had to pay a certaia sum of money to the decree-holder plaintiff and he was in posses- 
sion of certain item of property. There was an agreement between the 98th defend- 
ant and the decree-holder that the property would not be sold because a certain 
sum of money was paid by the g8th defendant. The result was an adjustment 
and an agreement that the item of mortgaged property belonging to the 98th defen- 
dant would not be sold. In contravention of that agreement, a sale took place, 
and the proclaimed property was purchased by the present appellant. The res- 
pondent—g8th defendant put in an application under Order 21, rule go, Civil 
Procedure Code, as well as section 47 for setting aside the sale. The lower Court 
found in favour of the adjustment and also found that the purchaser was not aware 
of the agreement between the parties. Such being the case, when it had to choose 


“between two innocent sufferers, the lower Court was of opinion that the person 


more affected, namely, the judgment-debtor, should be protected. The sale 7 


‘ which had-remained unconfirmed, -was accordingly ‘set-aside. - In-appeal Chandrae 





* L.P.A. No. 9 of'1948. 18th October,.1951- 
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sekhara Ayyar, J., agreed with the decision of the lower Court following the decision 
in Shaikh Maula Bux v. Raghubar Ganjhut, where it has been held that the “ conduct 
of the sale ” means every step taken from the beginning to the end for the purpose 
.of bringing the properties to sale. In those circumstances, the fact that the decree- 
holder and his assignee without bringing to the notice of the Court that there was 
an agreement between them and the 98th defendant not to sell the property brought. 
thé same to sale was enough to show that there was fraud in conducting the sale. 

On this reasoning the trial Court’s judgment was confirmed. 


In appeal, it is contended before us, on the authority of Eramulla Sanjamma 
v. Anna Sayana*, Ramchhaibar Misr v. Bechu Bhagat? and Gauri v. Udet, that fraud 
in the publishing or conducting the sale does not include a fraud of the kind that 
had occurred in this case because the fraud must be in the-actual process of publish- 
ing and proclaiming the sale or in steps taken subsequent to such proclamation. 
Mahmood, J., in Ramchhaibar Misr v. Bechu Bhagat? observes that the word. “ con- 
ducting ” in section gtr of the old Code, equivalent to Order 21, rule go, together 
with the word “ conducted” in the old section 286 makes it clear that it would 
refer only to the action of the officer who makes the sale. Anything done antecedent 
to the order of sale has nothing to do with “conducting ” the sale. Again, it is 
observed by him that the word “ publishing ” also refers only to what is done ante-: 
cedent to the actual conduct of the sale but subsequent to the order directing the 
sale. This is also the view taken in Gauri v. Udet, as well as by Yahya Ali, J., 
in Eramulla Sanjamma v. Anna Sayana*. We are inclined to think that there is 
considerable force in the argument of learned counsel for the appellant that the 
more correct view is that adumbrated in Ramchhaibar Misr v. Bechu Bhagat? and the 
other two cases referred to above. Therefore it might be that the reasoning on 
which the learned Judge based his judgment may not appeal to us. But in this 
case the judgment-debtor himself was the applicant to set aside the sale, the same 
having been made within 30 days. As the application is one between the judgment- 
debtor on the one hand and the decree-holder’s representative, the auction purchaser, 
on the other, the contest is one that falls within the provisions of section 47, Civil 
Procedure Code and, therefore, no separate suit would lie. If no separate suit 
would lie ds has been decided in Rajalal v. Makanlal®, it is the duty of the Court 
wher it comes to know before the sale is confirmed that a fraud has been perpetrated 
in bringing about the sale, to refuse to confirm the sale. We think the interests 
of justice require that the lower Court should have refused to confirm the sale, as 
it has done in this case. Moreover Sundara Ayyar and Ayling, JJ., in Budrudeen v. 
Gulam Moideen®, were of opinion that a similar application by a judgment-debtor 
can be construed as an application for recording adjustment of the decree, which 
can be looked into and satisfaction recorded if the same is made within the time 
allowed by law. Here, in this case, the application was made within one month 
and there is no objection to treat the application as one for recording satisfaction 
of the decree under Order 21, rule 2, Civil Procedure Code. Moreover it is also 
open to the Court, as decided in Raghavachariar v. Murugesa Mudali’, in its inherent 
jurisdiction to refuse to confirm the sale when a fact that there had been a fraud 
perpetrated by the decree-holder in causing the sale to be held is brought to its 
notice. Therefore, for these reasons, we are of opinion that the lower Court’s 


order, confirmed by Chandrasekhara Ayyar, J., has to be upheld, though not on the ` 


reasoning contained in the learned Judge’s judgment. Weare, therefore, of opinion, 
that the Letters Patent Appeal has to be dismissed, but in the circumstances without 
costs and do so. . 





KS. Appeal dismissed. 
1. (1918) 3 Pat. L. J. 645. 5. A.LR. 1939 Lah. 326. 
2. (1947) 1 M.L.J. 252. : & (1911) I.L.R. 36 Mad. 357 at 360. 
g 1886) LL.R. 7AN. 641 at 6455 o - oe 44 M.LJ. 680: I. LR. 46 Mad. 
4. LLR. (1942) Lah. 559 (F.B.). 585. : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice CHANDRA REDDY. 


K. R. Srinivasa Ayyar and others .. Appellants in both* 
v. : 
T. A. Ramachandra Rao .. Respondent in both, 


Madras Estates Land Act (I of 1908), sections 77, 111 to 115—Suit by a ryot disputing right af landholder 
to bring his holding for sale—Decree in terms of agreement between parties—Provisions in agreement as t specified 
amount and time within which to pay—Petition by landholder to execute decree—Petitions filed beyond time provided 

for in section 115 (2) of the Act—Article 182, Limitation Act (IX of 1908), not applicable-——Petition barred. 


Where in a suit by 4 ryot under section 112 of the Madras Estates Land Act (I of 1908) disputing - 
the right of the landholder to bring for sale the holding in his occupancy under section 111,a decree 
was passed in terms of an agreement between the landholder and the ryot for payment of a specified 
amount by the ryot within a specified time, on the question whether execution petitions by the land- 
holder for the decree amount could be filed beyond the time specified in the agreement and whether 
Article 182 of the Limitation Act would govern such a case, 7 


Held, it could not by any stretch of imagination be considered to be a suit for the recovery of 
arrears of rent as provided for in part A of the schedule to the Act. In fact the circumstances of the 
case would indicate that the parties never regarded it as a decree passed under section 77 of the Act; 
because the provisions of the agreement clearly stipulated that in case of failure to pay by the ryot . 
of the specified amount before the time fixed, the defendant was at liberty to sell the lands mentioned, 
under notice under section 77 for recovery of the said amount. Therefore it became clear that the 
parties to the agreement contemplated only resort to sale of the ryots’ holding as specified in sections 
Irr to r15 of the Act. Petitions filed beyond time provided for in section 115 (2) of the Act 
„were barred by limitation and Article 182, Limitation Act, would not apply to such a. case. 


Appeal against the order of the District Court of West Tanjore in A.S. Na. 344 


of 1949 preferred against the order of the Court of the Sub-Collector of Kumba- 
konam in’ E.P. No. 69 of 1948 in S.S. No. 200 of 1946. ; 


K. Venkataramani and G. Ramanath Ayyar for Appellants. 
N. Babu Rao for Respondent. 
The Court delivered the following 


Jupcoment.—These two Civil Miscellaneous Second Appeals arise out of E.P. 
Nos. 68 and 69 of 1948 on the file of the Court of the Sub-Collector, Kumbakonam. 


The facts material for this enquiry are the following : The appellants who 
are the landholders sought to bring the holding of a ryot, that is the present res- 
pondent, for sale in respect of arrears of rent for faslis 1353 and 1354. For this 
purpose, he issued notices to the defaulter through the Collector as required by 
section 112 of the Madras Estates Land Act. On receipt of these notices, the ryots 
instituted two suits, S.S. Nos. 39 of 1945 and 200 of 1946 before the Collector con- 
testing the right of sale, within a period fixed under sub-section 1 of section 112. In 
those suits, it was agreed between the parties that the plaintiff should pay a sum of 
Rs. 750 within g months towards S.S. No. 39 of 1945 and Rs. 1,750 within one year 
in S.S. No. 200 of 1946. On the basis of this agreement, a decree was passed by the 
Revenue Divisional Officer, Kumbakonam. As the plaintiff committed default, 
the present execution petitions were filed for the realisation of the amounts mentioned 
above, by bringing to sale the ryot’s holding. 


Objections were raised on behalf of the ryot that the relief claimed in the execu- 
tion petitions could not be granted, as the execution petitions were barred by limi- 
tation by reason of section 115 (2) of the Madras Estates Land Act. This objec- 
tion found favour with both the sub-collector and the appellate Judge and the 
petition was dismissed. 

The landholders who were aggrieved by this order, have preferred the present 
‘Civil Miscellaneous Second Appeals. As the question raised in both is the same, 
they can be disposed of together. 


It is urged by Mr. Venkataramani in support of the appeals that the view of 
the courts below that the execution petitions are barred by limitation is erroneous 
for the reason that section 115 of the Madras Estates Land Act which provides a 
3 
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period ‘of.30: days from: the’ date of the disposal or withdrawal of the suit for sale 
of the holding has no.application to .the present cases and they are governed by 
Article 182.o0f the Limitation Act. According to.Mr. Venkataramani, the present 
cases. fall within the ambit of Article 182-of the Limitation Act as they relate to 
execution of the decrees.passed under-section 77 of.the Madras Estates Land Act: 
I do not think that I.ċan subscribe to this proposition.” 


*" . Section 77-of the Madras Estates Land Act provides three modes of recovery 
of arrears of rent. They are (1) a suit before the Collector, (2) distraint and sale of 
movable property and (3):sale of‘a‘ryot’s holding. The- three remedies conferred 
on.the landholder by this section are to be. enforced in accordance with the proce: 
dure laid down for each of the remedies. A suit for recovery of the arrears of 
rents has to, be filed.as.laid down in Part A of the Schedule to the Act, which inter 
alia provides for recovery of arrears of rent within a period of three years from the 
date on which the arrear becomes due. So far as the relief of sale of holding is 
coricerned, ‘we have,to ‘lddk' into’ the provisions of. ‘section 111 of the Act for the 


procedure to’ be’followed.’ > ° 

_ Under section 111 the arrear in respect of which a suit is brought must relate 
to-the revenue year in which it has accrued. Under section 112 the landholder 
has to give a written notice of his intention to bring the holding to sale through the 
Collector stating the amounts due for arréars, interest and costs, if any, the period 
for which it is due, and informing him that-if he does not pay the amount or insti- 
tute a suit before the Collector contesting the right of sale within thirty days from 
the date of service of the notice, the said holding specified in the said notice will 
be sold. It also provides that the notice should be delivered to the Collector within 
one year from the end of the revenue year for which the arrear is due. Under 
sub-section 2 of that section, any person affected by the sale of the holding may 
institute a suit before the Collector contesting the right of sale within a period 
fixed in sub-section 1. . 


Section 114 enacts that if the amounts specified in the notice under section 112 
has not been paid and if no suit contésting the right of sale has been instituted before 
‘the. Collector within thirty days from the date of service of such notice and the 
defaulting ryot has‘been declared to be liable to pay the amount in whole or in 
part the landholder may apply to the Collector for sale. 


Section 115 is in the following terms : 


“ (1) if no suit has been instituted, such application shall be made within forty-five days of 
the posting by the Collector of intimation of service under section 113 (2). Ifa suit has been insti- 
tuted, and it has. been disposed of against the defaulter or withdrawn such application shall be made 
within thirty days of the date of the disposal or withdrawal,” 


o| It is manifest from’ the above. provisions of law that if a landholder wants to 
ayail himself of the remedy of bringing’a ryot’s holding to sale conferred on him 
by section 77, he has to follow the procedure laid down in sections 111 to115. In 
this case, it is indisputable that.the landholder invoked the provisions of sections 
111 to 115 to bring the ryot’s Holding to sale. He did not resort to either of the 
other remedies provided for in section 77. Mr. Venkataramani’s contention, as 
already pointed out, is that sections 111 to 115 cannot have any bearing on the present 
case, as the decree passed in the two suits should be regarded as decrees for arrears 
of rent and that, therefore, he is entitled to file execution petitions within 3 years 
from, the date of the decree as mentioned in Article 182 of the Limitation Act. 
But the difficulty in the way of treating this as.a decree for arrears of rent is that 
the decree was passed net in a, suit instituted by the landholder for the recovery 
* of the rent due. to him, but by the ryot under section 112 disputing the right af 
"the. landholder to bring the holding in his occupancy to.sale under section,.111. 
.A suit under section 112 in which the amounts due by the ryot to, the iland- 
holder was agreed to between the parties and a time was given for the payment 
of this amount ‘cannot by any stretch of imagination be considered to. be a; suit 
for the recovery. of arrears of rentas. -provided for. in. Part. A of ‘the 
Schédule ..to the Act. The amount due to the. landholder- was, agreed to 
OO Aged : à Bs 


682 _ THE MADRAS LAW JOURNAL: REPORTS:- n $ [1953 
r 
-between the. parties and the landholder granted some time for the payment of the 
money in that suit. In fact a reference to the terms of the decree itself would clearly 
indicate that the parties never regarded it as a decree passed under section 77, 
because it specifically stated that-in the event of failure of the plaintiff to pay the 
stipulated amount, the defendant was at liberty to sell the lands mentioned in the 
notice under section 77 for the recovery of thesaid amount. It is therefore clear 
that the parties were contemplating only resort to the sale of the ryot’s holding as 


specified in sections 111 to 115. s 


It fellows that the petitions filed beyond: the time provided for in section 11 5 
of the Madras Estates Land Act are barred by limitation and Article 182 does not 
govern the present case. 


The decisions relied on by Mr. Venkataramani are not in point and need not 


' be referred to. À 


r 


The Civil Miscellaneous Second Appeals are, therefore, dismissed. But in 


the circumstances, I direct the parties to bear their own costs throughout. 


No leave. s 
K.C. f ee Appeals dismissed _ 
[FULL BENCH.1 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RajJAMANNAR, Chief Justice, Mr. Justice BALAKRISHNA 
AYYAR AND MR. JUSTICE VENKATARAMA AYYAR. 


C. Subba Reddi, Stationary Sub-Magistrate of Kalyandrug .. Complainant* 
v. 
G. C. Ramappa, Advocate of Anantapur ' .. Respondent. 


Bar Councils Act (XXXVIII of 1926), section 1o—Advocate—Misconduct—Talking with another advocate 
concerning the Magistrate in the Court while another case was going on—Conduct reprehensible. 


When another case was going on and his case had not been called an advocate entered the 
Court hall and spoke across the table to another advocate in a voice loud enough to be heard by the 
presiding Magistrate that it was becoming very difficult to get on in that Court as the Magistrate 
was threatening with action for contempt even for simple matters, and that advocates should seek 
some redress to maintain their self-respect in Court. When the Magistrate hearing the conversation 
asked him whether it was all about the Court, he said “yes”. On a complaint of professional 
misconduct, 

Held, the advocate’s conduct in creating what may be described as a disturbance to the work 
of the Court when another case was going on is clearly not consonant with the high traditions of 
professional conduct. To that extent he is guilty of professional misconduct. [A warning was 
considered sufficient in the circumstances. ] 


Referred case under section 10 (2) of the Indian Bar Councils Act against the 
respondent herein in respect of the charge framed against him by the District Judge 
of Anantapur. . 

The Advocate-General (V. K. Tiruvenkatachari) on behalf of the State. 

P. Somasundaram and C. Kondiah for Respondent. 

The Judgment of the Court was delivered by 

Rajamannar, C.J-—The respondent in this case is an advocate of this Court 


- practising at Anantapur. He was -appearing in C.C. No. 46 of 1952 on the file 


cof the Stationary Sub-Magistrate’s Court of Kalyandrug in this case. The case was. 
heard on 8th April, 1952. Apparently, there was considerable and heated contro- 
versy between the advocate and the Magistrate in the matter of recording depositions 
and also in regard to the Magistrate’s-attitude to the advocate when he-was cross- 
examining. The case was next posted to 12th April, 1952. It is on this day that 
the incident occurred which has given rise to this case. The charge against the 
advocate was that on that day he hampered and .embarrassed the administration _ 


of justice’ in that court while the presiding officer was engaged with cases of other 


mee aeea m 


. Pi > ie 
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.advocates and parties that were present in the Court at the time, by indulging in 
language and impressions derogatory to the dignity of a Court of Justice, and that 
he thereby was guilty of (professional) misconduct. The words and expressions 
were specified, but it is not necessary to reproduce them as the learned District 
Judge who made the enquiry has found that it has not been established by direct 
evidence that the advocate uttered those words. The learned District Judge has, 
however, found that the respondent did use expressions which emphatically suggested 
the inability of the Magistrate to take any action against him which he had ona 
previous occasion threatened against him and that by his external attitude and 
behaviour the respondent asserted his ability to stand up against any threatening 
attitude on the part of the Magistrate and created an atmosphere for an unpleasant 
scene in Court. 


It is not necessary to discuss the evidence in any detail, because we think it is 
sufficient to refer to the written answer made by the respondent and to the statement 
which he made at the enquiry to find out what even according to the respondent. 
did happen on that day. The respondent admitted that on z2th April, 1952, when 
he. entered the Court hall at about 11-30 A.M. another case was going on and the 
respondent spoke across the table to another advocate, Sri K. C. Subba Rao infa 
voice which was obviously loud enough to be heard by the Magistrate, that it was 
becoming very difficult to pet on in that Court as the Magistrate was threatening 
with action for contempt of Court even for simple matters. The respondent was 
saying that advocates should seek some redress to retain their self-respect in Cou:t. 
-The ‘respondent also admitted that when the Magistrate hearing his conversation 
‘with Mr. Subba Rao asked him whether it was all about the Court, the respondent 
said “ yes”. 

There is enough in the evidence to show that the attitude of the respondent 
from the moment he entered the hall till the Magistrate closed the Court and went 
into his chambers never to come again that day was in the highest degree provoca- 
- tive. He was obviously nursing a grievance against the Magistrate ever since 
what had happened on 8th April, 1952. When he entered the Court hall, his case 
had not been called, another case was going on, and the respondent acted most 
improperly in carrying on a corversation with another advocate across the table 
- loud enough to be heard by the Magistrate. The gravity of the offence is increased 
by the fact that the conversation concerned the Magistrate himself. ‘The respon- 
dent’s conduct in creating what must be described as a disturbance to the work of 
the Court when another case was going on is certainly not consonant with high 
traditions of professional conduct. It is not as if there was a breeze between the 
advocate and the Magistrate during the conduct of his case. The evidence clearly 
leaves the impression on us that the advocate came into the hall prepared to make a 
scence. Whether he. was justified in his grievance against the Magistrate or not 
it is absolutely immaterial for the purpose of this case. Even if he was, there 
were other and proper means of ventilating them. The respondent should not 
have indulged in a talk with a fellow advocate concerning the Magistrate 
during the progress of another case. 


We do not agree with the learned District Judge that the respondent cannot 
be held to be guilty of any professional misconduct. If an advocate is guilty of 
conduct which is not becoming on the part of an advocate, he is to that extent 
guilty of professional misconduct. While we say this we are also of the opinion 
that this case does not call for any severe punishment of the respondent. in the 
circumstances of this case, we think it sufficient if we warn the respondent that in 
- future he should exercise more restraint in his talk and in his behaviour in Court. 
Any repetition of similar conduct will be taken notice of more seriously than now. 


K.S. : Respondent warned. 
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` IN THE-HIGH COURT OF JUDICATURE AT MADRAS. - «..” 


PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Fustice AND Mr. Justice VENKATA- 
RAMA AYYAR. Pe 


A. Natesa Asati =o ` > a. Petittoner* 
v. ' l i ‘ 
The Staté of Madras and another f © L. Respondent. `S 


Land Acquisition Act (I of 1894), section 17 (4)—Acquisition under—Essentials—Existence of urgency 
—Not a matter for judicial review—Section 5-A if can be suspended—Acquisition for companits—Provistons 
applicable where there is a public purpose—Section 40—Scope. ie le aa f 


What all is required under section 17 (4) of the Land Acquisition Act is that the Government 
must be satisfied that there is such urgency as is contemplated by section 17 (4). If they are so 
‘satisfied, they are entitled to pass ari order under section 17 (4) suspending the application of sec- 
tion 5-A. Whether an urgency exists or not is a matter solely for the determination of the Govern- 
«ment and it is not a matter for judicial review. 3 : : ae 

The true scape of section 40 of the Land Acquisition Act is not to abridge the fights of the 
Government to acquire property for public purpose whether it is for a company or not but-to enlarge 
that power so as to enable them to acquire property even in cases coming under section 40 (1) (a) 
irrespective of the question whether the purposes are public or not. While there is a publie purpose, 
the powers of the Government to acquire are not excluded because the acquisition is for the benefit 
-of a company. There is no prohibition in the Act against the Government acquiring lands for a 
company when there is a public purpose and following the procedure prescribed in sections 6-to- 37. 


Petition praying in the circumstances stated in the affidavit filed therewith 
“the High Court will be leased to issue a writ of certiorari calling for records in pro- 
ceedings with regard to the acquisition of the petitioner’s lands in Sakkirapuram 
Village, Gingee Taluk, South Arcot District (G.O. No. 1053; Development, dated 
‘8th November, 1949 and G.O. No. 781, Development, dated 25th July, 1950) and 
further proceedings thereon, etc., and to quash the said proceedings. 


K. Rajah Ayyar for Messrs. V. Ramaswami Iyer and T. A, Ramaswami Reddi for . 


Petitioner. ' 


The Advocate-General (V. K. Tiruvenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) for Respondents. . 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, #.—We have already held that the acquisitions are for a 
public purpose and that therefore they are not open to objection under Article 31 
(2) of the Constitution. It is now argued before us that the acquisitions are in con- 
travention of the provisions of the Land Acquisition Act, I of 1894 and that therefore 
they are invalid. Two objections have been put forward on this score. One is 
that the petitioner had no opportunity to prefer objections under section 5-A of the 
Act. To understand the contention of the learned counsel for the petitioner, it 
is necessary to set out in brief the scheme of the Act. Under section 4, a preliminary 
notification is made for the acquisition of the property fot any public purpose. 
Under section 5-A objections are heard and then the final order is passed under 
section 6. Thereafter notice to all the persons is given under section 9 and after 
-enquiry is held, an award is passed under section 16. On the making of an award 
under section ‘16, the property vests absolutely in the Government. ` There are 
‘two ‘exceptions to this procedure provided in section 17. We are concerned only 
-witlt one of them, section 17 (1). That provides that in cases of urgency, the Collec- 
‘tof may even before the making of an award, take possession of the property within 
15 days ofthe publication of the notice mentioned in section g: - The contention 
ofthe learned’ counsel for the petitioner is that the power under section 17 -(1) 
could be-invoked only after the stage has been reached when notices are -issued 
“under, section:g; which must itself be only after hearing objections under section 5-A. 
So far, we agree. i 
aaa eer 

* C. M. P. No. 6457 of 1950. 4 16th November, 1951. 
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: It is necessary.now to refer to section 17 (4) which is the relevant provision. 
At runs as follows :— : i ; 

‘< In the case of any land to which, in the opinion 'of the Provincial Government thè provisions 
of sub-section (1) or sub-section (2) are applicable, the Provincial Government may direct that the 
provisions of section 5-A shall not apply, and, if it does so direct, a declaration may be made under 
section 6 in respect of the land at any time after the publication of the notification under section 4, 
sub-section (1).” so . 


The notice that was issued in this case is in these terms : 


“ Whereas it appears to His Excellency the Governor of Madras that the land specified below 
is needed for a public purpose, to wit, for construction of houses, notice to that effect is hereby given 
to all whom it may concern in accordance with the provisions of section 4 (1) of the Land Acquisition 
Act I of 1894.” 


And then the notice proceeds to state : 

“ Under'section 17 (4), His Excellency the Governor of Madras directs that in view of the urgency 
of the case, the provisions of section 5-A of the Act shall not apply to the acquisition of the waste or 
arable lands specified below.” 

Therefore as action was taken under section 17 (4), section 5-A will have no 
application. 

-But Mr. Rajah Ayyar relies on the fact that section 17 (4) refers to the provisions 
of.sub-section (1) and argues that by implication it must be taken that the powers 
under section 17 (4) could be exercised only after objections are heard. under section 
5-A and notices are issued under section 9. This argument is against the express 
language of sub-section (4) which clearly enacts that the provisions of section 5-A 
shall not apply in case of orders under that sub-section. To adopt the construction 
contended for by Mr. Rajah Ayyar will be to render sub-section (4) wholly nugatory. 
What all is required under section 17 (4) is that the Government must be satisfied 
that there is such urgency as is contemplated by section 17 (1). If they are so 
satisfied, they are entitled to pass an order under section 17 (4) suspending the 
application of section 5-A and that is what has been done in this case. Mr. Rajah 
Ayyar also suggested that there was no such urgency as would justify invoking the 
powers under section, 17 (1) and that there was no inquiry about any such urgency. 
We are of opinion that whether an urgency exists or not is a matter solely for the 
determination of the Government and it is not a matter for judicial review. This 
objection is accordingly overruled. ` . 


The second objection of Mr. Rajah Ayyar is this. He contends that under 
the scheme of the Land-Acquisition Act there are two distinct powers conferred on 
the Government for acquiring property. One for a public purpose and the other 
for a company and that sections 6 to 37 are applicable to acquisitions for a public 
purpose while sections 38 to 44 forming part VII apply tc acquisitions for companies. 
He contends that the two powers are distinct and alternative. In this case it is 
not disputed that the Government is acquiring the properties for the benefit of a 
house-building co-operative society. Co-operative societies are companies within the 
definition of that term in the Land Acquisition Act and it is accordingly contended 
that the Government is bound to proceed only under Part VII relating to companies 
and not under sections 6 to 3} Mr. Rajah Ayyar argues that the Government 
ought to have taken action: under section 40 and made enquiries as to the necessity 
for acquisition and otherwise satisfied all the requirements of the sections in 
Part.VII and that they have not done. What they have done is only tu act under 
sections 6 to 37 as in the case of acquisitions for public purposes. This he says is 
an illegal exercise of the power and therefore the acquisition is invalid. 


We are unable to agree that there are two distinct alternative and mutually 
exclusive powers with reference to acquisition of property. Section 4 under which 
proceedings are commenced only recites that the acquisition should be made for a 
public purpose. Then we come to the sections relating to acquisitions of land for 
companies. Section 40-(1) (a) provides that the acquisition might be made for 


erection of. dwelling houses for workmen employed’ by the company or for the. 


provision of amenities directly ‘connected therewith} There may be a’doubt as to 


wre 
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whether this can be regarded as a public purpose. But the legislature was anxious 


“to confer power on the Government to acquire properties in the case of companies 


even in ‘cases coming under section 4v (1) (a). + Therefore, in our opinion, the 
true scope of section 40 is not to abridge the rights of the Government to acquire 
property for public purpose whether it is for a company or not but to enlarge that 
power so as to enable them to acquire property even in cases coming under section 
40 (1) (a) irrespective of the question whether the purposes are public or not, ° 


Reliance was placed by the learned advocate for the petitioner on the language 
of section 6 where it is stated that the land may be acquired for a public purpose 
or for a company. It is argued that the use of this disjunctive is clear to show that 
the two purposes are alternative and that therefore they are mutually exclusive. 


A similar argument was addressed in the case in Ezra v. The Secretary of State, 
PENE with this contention, the learned Judges observed as follows :— 

“If we have fully apprehended the argument on the point the contention seems to be this : 
section 6 provides that “ Whenever it appears to the Local Government that any prticular land i is 
needed for a public purpose or for a company, a declaration should be made to that effect.” The‘ 
words “ public purpose” and “ Company” are used disjunctively and if the land is required for 
a company, it must be so stated without any reference to a public purpose.’ 

This argument the learned Judges reject as fallacious. A Bench of this Court 
consisting of Satyanarayana Rao and Raghava Rao, JJ., also observed as follows : 
"The use of the words ‘ f public purpose ” and a “‘ Company ” in the disjunctive in the section 
does riot exclude and is not inconsistent with the view that the purpose,.even in the case of ee 
for.a company, should be a public purpose.” 

We think that where there is a public purpose, the powers of the Government 
to acquire land are not excluded because the acquisition is for the benefit of a cotn- 
pany. In fact, we are unable to see any antithesis in two such dissimilar things as 

“public purpose’ and ‘Company’. In our Judgment the proper construction _ 
to be put upon this section is whenever there is a public purpose an acquisition can 
be made by the Government whether it is for a company or not. But in case of a@ 
company where the acquisition is sought to be made for one of the purposes mentioned 
in section 40 that could validly be done without reference to the question whether 
it is a public purpose or not. In that view, we do not find that there is any prohi- 
bition in the Act against the Government acquiring lands for a company when there 
is a public purpose and ‘following the procedure prescribed in sections of to 37- Iù 
this view this objection also must be overruled. 


C.M.P. No. 6457 of 1950. 


It is further contended that on the facts of this case the acquisition was nota 
proper one. Itis urged that what is acquired is land around a rice mill, that it is 
required for the purpose of extension of the rice mill business and for finding habi» 
tations for the labourers. AH these objections have been considered by the appro- 
priate authorities and their decision on. these matters is final.. We are not satisfied 
that the power has been exercised fraudulently or in any mala fide manner. In 
our opinion therefore there are no grounds. for interfering with the acquisition. 
proceedings and this application is dismissed with costs. 


In view of the fact that this case involves an interpretation. of the Constitution) 
and in paiticular Article 3I (2} thereof, a certificate will issue. . 


KS. OH Application dismissed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Krisuwaswami NAYUDU. 


Kasi Viswanathan : .. Petitioner* 
Motor Vehicles Act (IV of 1939), sections 82 and 112—Conductor travelling on running foot-board of bus 
—WNot an offence. 


The petitioner, a conductor of a bus was found travelling on the running foot-board of the bus 
and was convicted for an offence under section 82 read with section 112 of the Motor Vehicles Act. 


Held, on revision, the prohibition contained in section 82 of the Act is not against the driver or 
, the conductor who is a person in charge of the Motor Vehicle, but only against others and that therefore 
the conviction cannot stand. 


Petition (disposed of on 22nd April, 1953) under sections 435 and 439, Criminal 
Proctdure Code, 1898, praying the High Court to revise the order of the Sub- 
Divisional Magistrate’s Court, Tiruchirapalli, dated 31st March, 1952, in C.A. 


No. 4 of 1952 (C. C. No. 2002 of 1951 on the file of the Stationary Sub- | 


Magistrate, Trichy Taluk). 
N. R. Govindachari for Petitioner. 
` R. Santanam for the Public Prosecutor for the State. 
The Court made the following 


Orver.—This revision is against the order of the Sub-Divisional Magistrate, 
Tiruchirapalli, dismissing the petitioner’s appeal, preferred against the conviction 
and sentence of the petitioner by the Sub-Magistrate of Tiruchirapalli for an offence 
under section 82 of the Motor Vehicles Act. : 


The petitioner was a conductor in charge of Bus No. M.D.W. 2772, which 
was proceeding on the 28th June, 1951, from Dindigul to Tiruchirapalli. At Ramji- 
nagar, a place 6 miles from Tiruchirapalli, the petitioner was travelling on the 
running foot-board of the bus at about 7-5 p.m. and this was noted by H.C. 386. 
A complaint was laid under section 82 of the Motor Vehicles Act read with section 
112 of the same Act. The finding of the first Court is that he was found standing on 
the. foot-board of the bus by the H.C. who was examined as P.W.1 and also by 
another independent witness, P.W. 2, which finding of fact has also been accepted 
by the Sub-Divisional Magistrate in appeal. The argument on behalf cf the peti- 
tioner in both the Courts was that section 82 does not prevent either a driver or 
any person in charge of a motor vehicle—here there is no dispute that the conductor 
is a person in charge of the motor vehicle—from standing on the running board. 
Section 82 of the Motor Vehicles Act is in the following terms : 


**No person driving or’ in charge of a motor vehicle shall carry any person or permit any 
person to be carried on the running board or otherwise than within the body of the vehicle.” 


Both the Courts construe the words “ any person ” referred to in the section as in- 
cluding the conductor as there is nothing in the section excluding the conductor 
as such and the section does not say ‘ any other person ’ but only any person, which, 
in. thé opinuon of both the Magistrates, will include the conductor. But a careful 
reading of the wording of section 82 in my view would not support the construction 
that has been put upon it-by-the learned Magistrates. What is prohibited under 
section 82 is the allowing of any. person on the running board and it is provided 
that all persons should be carried only within the body of the vehicle. The person 
driving, who is the driver of the vehicle, or the person in charge of the motor vehicle, 
as the conductor in the present case, are prohibited from carrying any person or 
permitting any person to be carried on the running board or otherwise than within 
the body of the vehicle. That is, the passengers or other persons, who are carried 
in the vehicle, shall be accommodated within the body of the vehicle and should 


not be permitted to be carried on the running board, which is the foot beard. The, 
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„prohibition is’ not against the person driving ot in.charge.of the miotor vehicle 


but only against others, that is, persons other. than the person driving or other 
than the person in charge of the motor vehicle. The duties of a conductor would’ 
certainly, on occasions, require his standing on the running board, when it becomes 
necessary to warn passengers waiting on the road at stopping places to caution 
if the vehicle is already full of passengers telling them that there was no room. 
Such occasions might arise, when in the course of the performance of their duties 
it might become necessary for,the conductor to stand on the running board and it 
‘could not have been the intention of the framers of the Act that the section would 
apply even to the persons in charge of the vehicle. The person referred to is a person, 
other than the person driving or the person in charge of the motor vehicle. In the * 
yiew I have taken of the meaning of the section, the conviction cannot stand. 


The revision is allowed and the conviction is set aside’ and the fine, if paid, 
will be refunded. ‘ 


VPS. Ese Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, | 


Present :-—Mr. P. V. RayaMannar, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. . 


The Madras Hindu Religious Endowments Board .. Appellani* 
a u. i n, 
y. N. Deivanai Ammal by power of attorney agent T. V. 

`. Mahalinga Iyer ~- ,. Respondent. 


. . Madras Hindu Religious Endowments Act (H of 1927), section g (12)—Temple —When public. 


In order to constitute an institution a public temple it is essential that it should be clearly proved 
that the institution was dedicated to the public. In the case of an old temple, such dedication might 
be presumed from long user by the public as of right. The fact that there is an utsava idol and there 
are processions are generally indicative of the fact that it is a public temple. But where no property 
has been dedicated for the upkeep of the temple and the expenses are met from out of some private 
funds, it is difficult to hold that the temple has been dedicated to the public. The mere fact that 
members of the public were allowed to worship in the temple is no ground to hold it a public temple 
as it is not in consonance with the_Hindu sentiment to exclude worshippers from a temple even 
when it is private. i . 


On appeal from the judgment and decree of the Hon’ble Mr. Justice Krishna- 
swami Nayudu dated, 28th April, 1950-and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in O.P. No.’ 203 of 1949. 


M. Seshachalapatht and T. A. Ramaswami Reddi for Appellant. 
M. S. Venkatarama Aiyar and S.S. Bharadwaj for Respondent. 
The judgment of the Court was delivered by 


-  Venkatarama Ajyar 7.—This is an appeal against the order of Krishnaswami 
Nayudu, J., in O.P. No. 203 of 1949. The point for decision is whether the Sri Veda 
Vinayaka alias Sarvasiddhi Vinayakar Temple at No. 187, China Bazaar Road, 
Madras, is a temple as defined in section 9 (12) of the Madras Hindu Religious 
Endowments Act..-The Hindu Religious Endowments Board held an enquiry 
under section 84 (1) (a) of the Act and passed an order on 27th December, .1948, 
liolding that the temple in question was a public temple falling within the scope 
of section 9 (12) of the Act. Thereupon the respondent filed: O.P. Na, 203 of 1949 
on the file of the Original Side of the Court for setting. aside that order on the ground 
that the temple was a private one. Krishnaswami Nayudu, J., agreed with this 
contention and-set aside the order of the Board.: It is against that order:that the 
present appeal has been preferred by the Board. yaad 


t; 


Mr. Ramaswamì Reddi, the learned advacaté for the appéllant, has taken us 
through the entire evidence, and after hearing him fully we are satisfied that the 
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léarned Judge has come to the correct conclusion on the facts. © The broad features 
on which the appellant relies are : 


(1) that when this temple was built in 1919 kumbabishekam was per formed 
on a grand scale ; ; 


(2) the respondent also made utsavamurthis, and’ built chaprams, and the 
deities were also taken in procession on some special occasions ; 


3) a gurukkal has been engaged to perform the puja regularly ; and’ 


(4) the temple has got a gopuram and other features which are usually 
found in a public temple. It must be noted that there is no deed of dedication, 
and as has been observed by the Privy Council, it is essential that it should be clearly 
proved that the institution was dedicated to the public. In the case of an old temple, 
such dedication might be presumed from long user by the public as of right. But 
in this case the temple was built only in the year 1919, and in the absence of a deed 
of dedication it is difficult to hold that there has been dedication to the public. It 
is true that the facts that therc is an utsava idol and there are processions are generally 
indicative of the fact that it isa public temple. But then no property has been 
dedicated for the upkeep of the temple. The worship is maintained and the expenses 
are met from out of the private funds of the respondent. In the absence of any 
property being dedicated for the maintenance of worship in the temple, it is difficult 
to hold that the temple has been dedicated to the public. 


Mr. Ramaswami Reddi relied on the obse. vatiors of Varadachariar, J., in 
Nagi Reddi v. Board of Commissioners for Hindu Religious Endowments, Madras+, that 
the fact of the utsava deity being taken in procession is strong evidence that the 
institution is a public one. But then it was found in that case that there was a trust 
deed dedicating property for the use of the temple and contemplating kaingkaryam 
in the temple. Taken along with that, the fact of the deity being taken in procession 
was held to be “ confirmatory of the idea that the founders were anxious to give 
all facilities to the public to worship the deity”. On behalf of the appellant, 
reliance was placed on the fact that members of the public were worshipping in the 
temple. But as observed by the Privy Council in Koman Nair v. Achuthan Nair?, 
it is not in consonance with the Hindu sentiment to exclude worshippers from a 
temple even.when it is private. 


We are accordingly of opinion that none of the features relied on by the appel- 
lant is of sufficient weight to prove that there had been dedication. In the result, 
we agree with the learned Judge that the temple is only a private one. This appeal 
fails and is dismissed with costs. Advocate’s fee Rs. 100. 


R.M. . _—— Appeal dismissed. 
7 ‘ [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, P. V. RajaMannar, Chief Justice, Mr. Justice BALAKRISHNA, 
AYYAR AND Mr. JUSTICE VENKATARAMA AYYAR. i , ' 


Kanthy Balavendram .. Petitioner* 
v. ; 
s. Harry .. Respondent. 


Divorce Act (IV of 1869), section 19---Impotency—What constitutes. 

The petitioner (Wife) prayed fur a declaration of nullity of her marriage with the respondent 
on the ground of his impotency as the. male organ was so abnormally big as to render sexual inter- 
course with her impracticable and that there was no consummation of the marriage and that còn- 
summation was impossible. 

Held, impotency means incapacity to consummate ‘the marriage and that therefore in the circum- 
stances, the respondent must be deemed to be impotent so far as the petitioner was concerned at 
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the time of the marriage and at the time of the institution of the suit and the marriage between the 
petitioner and respondent must be declared null ‘and void. 
D. E, v. A~———-G.,, (1845) Rob. Eces. 279: 163 E.R. 1039 ; 
G. v. G. (1871) L.R. 2 P. &. M. 287 ; and Dickinson v. Dickinson, L.R. (1913) P. 198, “referred to, 
Case referred by the District Judge of South Arcot in his Letter No. 2599, 
dated 3rd March, 1951, for confirmation by the High Court under section 17 of the 


Indian Divorce Act (IV of 1869) of the decree nist, dated goth February, 1951 and 
passed in O.P. No. 117 of 1950 on his file. 


G. FJ. Arputhanathan and V. Natesan for the Petitioner. 
G. A. Pats, amicus curiae fo. the Respondent. 





- Judgment of the Court was delivered by 


Rajamannar, C.7.—This is a petition under section 18 of the Indian Divorce 
Act for a declaration that the marriage between the petitioner and the respondent 
is null and void. The petitione is the wife and the respondent the husband. They 
were married under the Christian Marriage Act, 1872, at Cuddalore, on 29th May, 
1945. The petition was founded on the allegation that the respondent, the husband 
was impotent at the time of the marriage and at the time of the institution of the 
suit. Under section 19 (1) of the Act, a deciee for nullity of marriage can be made 
on that ground. The petitioner alleged that the respondent’s male organ was so 
abnormally big as to render sexual intercourse with her impracticable, and it proved 
to be positively dangerous to the life of the petitioner ; that on the several occasions 
when the respondent attempted to have intercourse with her the petitioner evinced 
great aveision to the act and also suffered great pain an each occasion, with: the 
result that she had to push the respondent away or jump out of bed. She stated 
that in the above circumstances that marriage was never consummated and that 
consummation of marriage was impossible. She submitted that it was a case of 
incurable impotence on behalf pf the respondent towards the petitioner and that the 
marriage should be declared null and void on the ground of impotency. The 
respondent in his memorandum of objections denied that his male organ was so 
abnormally big as alleged by the petitioner. He further stated that he had had 
sexual intercourse with the petitioner on several occasions and that the application 
was not bona fide. The learned District Judge before whom the petition came on 
in the first instance directed the respondent to appear before the District Medical 
Officer, Cuddalore, to submit himself to medical examination. The respondent 
“ would not appear before the Officer, even though repeated opportunities were 
given to him. On 16th February, 1951, when the petition came on for hearing, 
though the respondent’s vakil was present, the respondent refused to be examined 
as a witness, nor did he tender any other evidence on his behalf. The petitioner 
herself gave evidence and deposed to the material facts above referred to relating 
to the abnormal size of the respondent’s organ and the failure of all attempts on his 
part to consummate the marriage. In the absence of any evidence to the contrary, 
and having regard to the refusal of the respondent to submit to a medical examina- 
tion; the learned District Judge held that the petitioner had made out her allegation: 
of impotence of the respondent. The learned District Judge did net think that 
there was any collusion between the parties. He therefore held that the petitioner 
was entitled to the relief Breyer for by her. The matter comes before us under 
section 17 of the Act. i 


The petitioner was represented by counsel, but the respondent appeared 
neither in person nor by advocate. As no direct authority on the question in issue 
was brought to our attention _by the learned counsel for the petitioner, we requested 
Mr. Pais to act as amicus curiae and to assist us in arriving at a decision.’ Mr. Pais 
-accordingly appeared to-day, and we are‘obliged to him for the assistance he gave 
us by referring us to some of the relevant authorities on the point. 


The question to be decided in this case is whether the respondent can be held 
tg be impotent at the time of the marriage and at the time of the. institution of the 
suit from the facts which emerge from the pacontradict: | evidence of the petitioner. 


. 
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If we hold:that the respondent was impotent at the time of the marriage, it is obviaus 
that it must follow that he was likewise impotent at the time of the institution of the 
suit having regard to the special ground of impotence which she alleged, namely, 
the abnormal size of the urgan. We have also the additional circumstance that 
the respondent refused to submit to a medical examination to substantiate his denial 
of the petitioner’s allegation. 


Impotency has been understood by Judges in England in matrimonial cases 
as meaning incapacity to consummate the marriage, that is to say incapacity to 
have sexual intercourse which undeniably is one of the objects of a marriage. The 
question is, what does ‘sexual intercourse’ mean? We cannot do better than 
refer to what has been considered to be the leading decision on this topic, namely, 
D———E. v. A-— G.*, In that case, the husband prayed for a declaration of 
nullity of his marriage with the respondent, who was married to him, on the 
ground that carnal consummation was impossible by reason of malformation 
of his wife’s sexual organ. Dr. Lushington dealt with the point, namely, what 
exactly is to be understood by the term “ sexual intercourse ”, because as he said, 
everyone was agreed that in order to constitute the marriage bond between two 
persons, there must be power, present or to come, of sexual intercourse. Dr. 
Lushington stated :— vo 

“ Sexual intercourse, in the proper meaning of the term, is ordinary and complete intercourse ; 
it does not mean partial and imperfect intercourse ; yet, I cannot go the length of saving that every 
degree of imperfection would deprive it of its essential character. There must be degrees difficult 
to deal with ; but if so imperfect as scarcely to be natural, I should not hesitate to say that, Icgally 
‘speaking, it is no intercourse at all... .. If there be a reasonable probability that the lady can 
be made capable of a vera copula of the natural sort of coitus, though without power of conceptis n 


—I cannot pronounce this marriage void. If, on the contrary, she’ is not and cannot be made capable 
-of more than an incipient, imperfect, and unnatural coitus, Í would pronounce the marriage void.” 


In G. v. G.*, the rule laid down by Dr. Lushington was followed. The ground 
on which the husband in that case sought a declaration of nullity of marriage was 
the wife’s peculiar condition which made it impossible for him to consummate the 
marriage. The wife was suffering from excessive sensibility. Lord Penzance in 
-dealing with the case, after laying down the law that the ground of interference of 
the Courts in cases of impotence is the practical impossibility of consummation, 
said : 

“The invalidity of the marriage, if it cannot be consummated on account of some structural 


difficulty, is undoubted ; but the basis of the interference of the court is not the structural difficulty, 
‘but the impracticability of consummation.” 


The learned Judge was prepared to hold that even in the absence of a physical 
structural defect, there may be other circumstances which render sexual inter- 
‘course practically impossible. ‘‘The question is a practical one,” he said, 

“and I cannot help asking myself what is the husband to do in the event of being obliged to 

return to cohabitation in order to effect consummation of the marriage? Is he by mere brute force 
to oblige his wife to submit to connection? Everyone must reject such an idea” 
Taking what he described as a practicable and reasonable view of the. evidence, 
he thought that the consummation of. the marriage in that case was practically im- 
possible, owing to the peculiar mental reaction of the wife. The rule in D.———E. 
v. 4.————-G,1 was again followed in Dickinson.v. Dickinson®, though that was a case 
of impossibility to perfoim the intercourse on account of the wilful and persistent 
refusal of the wife. ` 


Tn the present case, the evidence leaves us in no doubt that the marriage cannot 
be consummated in the ordinary and normal way on account of the abnormal size 
‘ef the respondent’s organ. According to the petitioner’s evidence which must be 
accepted, ordinary and complete intercourse is physically impossible. It must be 
held therefore that the respondent was impotent so far as the petitioner was concerned 
both af the time of the marriage and at the time of the institution of the suit. 
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The’ decree nisi passed by. the learned District Judge is hereby confirmed.. We 
may add that the decree as drafted in the Court below is not correct, because it 
reads as if it were a decree for dissolution of marriage. The decree- should be drafted 
in accordance with section 18 of the Act and should declare the marriage between 
the petitioner and the respondent null and void. No order as to costs. 


V.P.S. ——— Decree nisi confirmed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. + 


Present :—Mr. P. V. RayAMANNAR, Chief fae AND MR. JUSTICE VENKATA: 
RAMA AYYAR. 


The Collector of Customs, Madras sa Appellant* 


o . P 


v. ' 
Lala Gopikissen Gokul Doss .. Respondent. 


Stamp Act (II of 1899), Schedule I-A, Article 13 (Madras)—If applied to * bonds’ governed by Article 6 
of Schedule IT of Court-Fees Act (VII of 1870)—Personal bonds given in pursuance of order of Cour eee duty 
deviable. 

Personal bonds given by a party in a Court proceeding under which immoveable property. is 
not hypothecated would fall within the definition of ‘ bond” under section 2 (5) of the Stamp Act. 
Where a bond is given in pursuance of an order made bya Court, Article 6 of Schedule II of the 
Qourt-Feés Act would apply to it. It follows that Article 13 of Schedule I-A of the Stamp Act 
(Madras) would not apply because that Article specifically says that it is only if a bond is not other- 
wise provided for by that Act or by the Court-Fees Act that the duty is leviable under that Article. . 


Article 13 of Schedule I-A of the Stamp Act (Madras) does not apply if the Court-Fees ' Act 
applies. The proper duty leviable on bonds given in pursuance of an order of Court is eight 
annds under Article 6 of Schedule II of the Court-Fees Act. 


Pitchamma v. Fedamuneyya, (1934) 68 M.L.J. 466 : LL.R. 58 Mad. 687 (F.B.), followed. 
` Judgment of Krishnaswami Nayudu, J., in Application No. 4190 of 1949 in C.S. No. 576 of Fi 
held not correct. 
Reference to. a Bench of Application No. 3302 of 1951 in O. s. A. No. 121 
of 1952 regarding the stamp duty leviable on personal bonds. 


) 


The Government Pleader (P. Satyanarayana Raju) for the Appellant. 
V. C. Gopalaratnam and L. V. Krishnaswami for Respondent. 
The Court made the following Order of reference :— 


Panchapakesa Ayyar, F—An interesting and important question of law arises, 
in this matter of every day occurrence in this Court, viz., the stamp to be affixed 
to a personal bond executed in favour of Court. 


The learned counsel for Lala Gopikissen Gokuldass, who was directed to execute 
a bond for Rs. 51,550 to the Registrar of this Court, in respect of the release of some 
diesel engines in O.S.A. No. 121 of 1952 urges that as only a personal bond was direce. 
ted though the amount of the bond was for Rs. 51,550, only a Court-fee of As. 8— 
under Article 6, Schedule II of the Court-Fees Act is payable, and not stamp duty. 
under Article 13 of the Indian Stamp Act, which will come to Rs. 780 as contended: 
by the office relying on a judgment of Krishnaswami Nayudu, J. _-Notice- was, 
given to the learned Government Pleader so that this important question of every 
day: occurrence, in this Court, may be settled. The learned Government Pleader, 
relies on the judgment of Krishnaswami Nayudu, J., dated roth August, 1950, in 
Application No. 4190 of 1949 in G.S. No. 576 of 1949, wherein the learned Judge 
has held that-in a security bond more or less like this a-stamp duty under ‘Article 13 
of the Indian Stamp Act as well as the court-fee under Article 6 of Schedule II of 
the Court-fees Act would be payable but that the court-fee under Article 6 of 
Schedule II of the Court-Fees Act had been remitted by Government in G.O. No.: 
1732, dated 1st May, 1937, in the case of such bonds, and that only the stamp duty, ` 
payable under y Anele I 3 of the i Tadia sfain: Ant would Be aparebley There a 

onrem. 
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stamp:for Rs. 15 had been affixed by the plaintiff under Article 46 of Schedule I-A 
_ of the Amendment to the Stamp Act. It was held that Article 46 would not apply; 
and that Rs. 120 stamp had to be affixed under Article 13. 


ni. The Government Pleader after a perusal of the Government Order in question 
contends now that the exemption of the court-fee of As. 8 payable under Article 6, 
of the Court-Fees Act (Schedule II) only applies where immoveable property security 
is concerned, and that the exemption will not apply to personal bonds like this. The 
counsel for the applicant also agrees, and says that is because personal bonds arè 
intended to “be charged only a court-fee of As. 8 under Article 6 of Schedule II of 
the Court-Fees Act. There is force in this. ‘In mufassal courts only:8 annas 
court-fee stamp is charged for such personal bonds under Article 6 of Schedule II 
of the Court-Fees Act. Under Article 13 of the Stamp Act the stamp duty pro- 
vided for under that Article could’ be payable’only on bonds not otherwise’ provided 
for by the Stamp Act or the Court-Fees Act and Article 6 of Schedule II‘ of the 
Court-Fees Act does provide for stamp duty .on bonds like this taken under the 
Code of ‘Civil Procedure by a Court. Article 6, runs as follows :— 


434 «© Bail bond or other instrument of obligation given in pursuance of an order made by a Court 
or. Magistrate under any section of the Code of Criminal] Procedure, 1898, or the Code-of Civil Proce- 
. dure, :1908, and not otherwise provided for in this Act? ` . 3 ` 


`. Now, the bond in question here is admittedly an instrument of obligation 
given in pursuance of an order made by a Court under the Code of Cjvil Procedure, 
and there is no other provision in the Court-Fees Act for such personal bonds. ‘The 
Tearned Government Pleader had to concede this but prayed for a reference to a 
Bench as there is a conflict of views between Krishnaswami Nayudu, J. and myself 
on this point affecting Government revenues vitally. 


Krishnaswami Nayudu, J., in the judgment relied on by the learned Govern- 
ment Pleader has not considered the effect of the provision in Article 13 not being 
otherwise provided for by this Act or by the Court-Fees Act, 1870. Nor has 
he adverted to the recent Order II of the High Court-Fees Rules relating to the 
court-fees, where the Court-Fees Act is by implication made applicable to personal 
bonds which come under the omnibus category “other documents”. So this point 
cannot be deemed to have been .adverted to or decided by him, though the bond 
he ruled on, and impounded, as urged by the learned Government Pleader, was a 
personal bond like this. It is an elementary rule of our law that whenever there 
are two possible interpretations regarding financial obligations between State and 
subject, the interpretation or construction most favourable to the subject should 
be preferred as urged by the learned counsel for Gokuldas. That is because the 
subject is in a helpless position as against the State. Indeed many of the persons 

_who are asked to execute personal bonds are poverty-stricken individuals with no 
wealth or resources, ahd that is usually the reason why they are allowed to execute 
personal bonds instead of furnishing immoveable property security. It cannot also: 
be said after the amendment of the High Court-Fees Rules in 1950 that thé Court- 
Fees ‘Act is not applicable to the Original Side.. As the question is of every day 
Oécurrencé and is of sufficient importance to be settled at once authoritatively by a’ 
Bench, and there is à conflict of view in essence between Krishnaswami Nayudu, J. 
and me on this point vitally affecting Government revenues, I do not want to-deliver 
a judgment differing from the views of Krishnaswami Nayudu, J. and the current 
practice of this office and hold straightaway that only As. 8 will be leviable on this 
personal bond where the office and the Government Pleader have urged that stamps 
worth Rs. 780 ought to'be affixed under Article 13, but place the papers before the- 
Hon’ble the Chief Justice for constituting a Bench fo try and. dispose of this question. 
speedily, as such cases occur every day. The learned counsel for the applicant 
says that the applicant is in a hurry to execute the bond and take the diesel engines, 
which’ ate lying’idle in the harbour and, that he may’ be permittéd to execute the. 
bond with a stamp duty of Rs. 780 under Article 13 of the Indian Stamp Act under 
protest reserving his right‘to claim a refund of the difference between that stamp 
duty. and the Asv8. payable under Article. 6, of Schedule It of. the Court-Fees. Act if. 
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the Bench agrees with the view I have expressed. I allow him to-do so as the learned 
Government Pleader has absolutely no objection to it. All persons executing 

personal bonds hereafter in this court falling within the Civil Procedure Code may: ` 
also pay the stamp duy under Article 13 under protest till the Bench decision and 
claim a refund in case the Bench agrees with my view. This is to avoid delays in: 
executing the bonds. : 


` ‘In the circumstances, no orders as to costs, 


The matter came on for final orders before the Chief Justice and Venkata- 
rama Ayyar, J., in pursuance of the reference aforesaid. 


Vepa P Sarathy for the Government Pleader for Appellant. 
V. C, Gopalaratnam and L. V. Krishnaswami for Respondent. 


` Rajamannar, C.F..—In O.S.A. No. 121 of 1952 Govinda’ Menon and Basheer 
Ahmed Sayeed, JJ., passed an order on 28th April, 1953, directing inter alia the 
respondent in the appeal, Lala Gopikissen Gokuldass to furnish security in the shape 
‘of a guaranty of the Bank of Baroda for the payment of a sum of Rs. 513550. In 
accordance with this order, a personal bond was filed by the said Gokuldass in favour 
of the Registrar ofthis Court. The office of this Court raised an objection as to the 
proper stamp duty leviable on this personal bond. It was contended on behalf of 
the party that a court-fee of annas eight under Article 6 of the Schedule TI of the 
Court-Fees Act was all that was payable, while it was contended on behalf of the 
office that the stamp duty under Article 13 of Schedule J-A of the Indian Stamp Act 
as amended in Madras was payable on the footing that it would come within the 
definition of a bond in section 2 (5) of the Stamp Act. The office also relied on a 
judgment of Krishnaswami Nayudu, J., in Application No. 4190 of 1949 in GS. 
No. 576 of 1949. ` In that application, the learned Judge held that the proper stamp 
duty on a personal security bond similar to that with which we are-now concerned 
would be that provided under Article 13 of Schedule I-A of the Indian Stamp Act 
as amended in Madras together with the court-fee under Article 6 of Schedule II 
of the Court-Fees Act. As, however, the court-fee under Article 6 of Schedule II 
of the Court-Fees Act had been remitted by the Government by their order G.O. 
No. 1732, dated ist May, 1937. the stamp duty payable under Article 13 was suffi- 
cient. The matter came up before Panchapakesa Ayyar, J. He was inclined to 
take a view different from that taken by Krishnaswami Nayudu, J. He considered 
that the attention of the learned Judge was not drawn to the material portion of 
Article 13 of Schedule I-A of the Stamp Act as amended in Madras. He therefore 
desired that a Bench should try and dispose of this question as the question occurred 


frequently. 


Tn our opinion, there is not much room for difference of opinion. It is common 
ground between Mr. V. C. Gopalaratnam, learned counsel for the party and the 
learned Government Pleader that the personal bond now in question and similar 
personal bonds under which immoveable property is not hypothecated would fall 
within the definition of “bond” under section 2 (5) of the Indian Stamp Act. 
Article 13 of Schedule I-A of the Stamp Act as amended in Madras, in so far as 

.it is material, runs thus :— 

“ Bond as defined by section 2 (5) not being a debenture and not being otherwise provided for 
by this Act or by the Court-Fees Act, 1870.” 
` The contention of the learned counsel for the party is that-a bond such as the 
bond in question is provided for by Article 6 of Schedule II of-the Court-Fees Act. 
That Article is in the following terms : À 


‘ Bail-bond or other instrument of obligation given in pursuance of an order made. by a court 
or Magistrate under‘ any section of the Code of Criminal Procedure, 1898, or the Code, of Civit 
Procedure, 1908. and not otherwise provided for in this Act.” wala 
We agree with the learnéd counsel for the party that the order passed by Govinda 
Menon and Basheer Ahmed Sayeed, Jf., was an-order made under: the Code ef 
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Civil. -Procedure. The learned Government Pleader did not contend otherwise. 
-The bond in question has been given in pursuance of an order made by this Court. 
„Article 6 of Schedule II of the Court-Fees- Act would, therefore, apply. It follows 
that Article 13 of Schedule I-A of the Indian Stamp Act (Madras) would not apply 
because that Article specifically says that itis only if a bond is not otherwise provided 
for by that Act or by the Court-Fees Act that the duty is leviable under that Article. 
Now that we have held that the bond in question is provided for by the Court- 
Fees Act, the conclusion inevitably follows that duty is not leviable under Article 
.13 of Schedule I-A of the Indian Stamp Act (Madras). If this part of Article 13 
had been specially brought to the notice of Krishnaswami Nayudu, J., we have 
.no doubt whatever that he would have taken the same view we are now taking. 


The decision of the Full Bench of this Court in Pichamma v. Pedamuneyya? 
fully supports the view which we are taking. In that case, a defendant in a Small 
Cause Suit applied for setting aside an ex parle decree passed against him. Along 
‘with the application he filed a security bond executed by a surety for the due per- 
formance of the decree. ` The question was what was the proper stamp fee leviable 
‘on such a bond? It was held by the Full ‘Bench that as the order setting aside the 
‘ex parte decree was an order passed under: the Civil Procedure Code and the bond 
‘was given in pursuance of an order of the court, it was sufficient if it was stamped 
under ‘Article 6 of Schedule II of the Court-Fees Act and that it was not necessary 
that it should be stamped under Article 15 of the Stamp Act, corresponding to 
‘Article 13 of Schedule I-A of the Indian Stamp Act (Madras). 


The ratio decidendi of the Full Bench decision was that the Article of the 


Stamp Act, . corresponding to Article 13 of Schedule I-A of Indian Stamp Act 
(Madras) does not apply if the Court-Fees Act applies. 


We hold that the proper duty leviable on the bond in question is eight annas 
under Article 6 of Schedule II of the Court-Fees Act. 


R.M. _ ; Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justick Mack. 


Biyyala Chinna Narasamma i .. Appellant* 
` v. 
_Biyyala Venkata Narasi Reddi and others .. Respondents. 


Hindu Law—Joint family—Agreement between members of joint family appointing arbitrators to divide 
joint family property-—Constitutes division in status—Divided brother entering partnership—Utilisation of 
income from undivided property—Right of the other brother to recover his share—T rusts Act (I of 1882), section 88. 


The plaintiff filed the suit for dissolution of partnerships entered into by the deceased younger 
brother alleging that he and his brother constituted a joint family and impleaded the partners and his 
rother’s widow as defendants. The trial Court found that the brothers were divided in status and 
that therefore the suits were not maintainable. The lower Appellate Court found that the brothers 
were joint and remanded the suit for enquiry as to how much of the family funds were invested in the 
partnership. 


` Held, on appeal against order of remand that (i) the brothers were divided in status as an agree- 
ment between them appointing arbitrator to divide the joint family property among them amounted 
to a severance of the joint family status and that such agreement though not registered as a partition 
deed ‘can be used in evidence for the collateral purpose. 


ii i ing the suit must still be remanded as if the plaintiff is able to prove that 
the e a Bia ihe parthership income from undivided family lands, he will be arenes to 
recover from the widow and the partners his half share of such investment with interest or profits under 
section 88 of the Trusts Act. ° 

Obiter : Even if the brothers continued joint the plaintif would be entitled to recover 
from the business only his share of any joint- family money invested by his brother in the partnership 
obtained out-of the fanily lands. mat, i 


am F 


; zir. (1934) 68 M.L. J- 466: 1.L.R. 58 Mad. 687 (F.B.) . 
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~ Appeals against the order of the Court of the Sub-Judge, Kurnool, dated _rgth 
October, 1949 and made in A.S. No. 27 of 1949 and A.S. No. 26 of 1949. preferred 
against the. decrees of the Court of the: District Munsif, Kurnool, in.O.S. Nos. 
130 and 131 of 1947. i 


T. M. Krishnaswami Aiyar, A. Balasubramaniam and M. Natesan for Appellant. 
‘F. Tyagarajan and 7. V. Srinivasa Rao for Respondents. 


_ The Court delivered the following . 

' Jupemenr.—This batch of appeals arises out of a remand by the learned Sub- 
nee Judge of Kurnool of two suits filed by the plaintiff, one Venkatanarasa 
Reddi for dissolution of'two partnerships entered into by his deceased younger 
brother, Hanumantha Reddi who died in February 1947. Hanumantha Reddi 
who is said to have been educated entered into partnerships with third parties to 
trade in timber and bamboos. Alleging that he and his younger brother consti- 
tuted’a joint family at the time of the latter’s death, Venkatanarasa Reddi filed 
these ‘two suits, O.S. Nos. 130 of 1947 and 131 of 1947 in which he impleaded the 
partners of the business and Hanumantha Reddi’s widow, Narasamma as defen- 
dants. The District Munsif dismissed the two suits holding that Venkatanarasa 
Reddi and Hanumantha Reddi were divided in status from 1938 and that the 
suits were not maintainable. In appeal the learned Subordinate Judge held that 
“Venkatanarasa Reddi and Hanumantha Reddi continued to be joint and that there- 
fore Venkatanarasa Reddi was entitled to sue for dissolution of partnerships and 
for accounts if it was found under issue No. 3 that Haiumantha Reddi had invested 
family funds in both the suit partnerships. He also found that the widow, Narasam- 
ma, was entitled to his halfshare in all the family property including the suit partner- 
ship and that Venkatanarasa Reddi was entitled to the other half. It was disclosed 
in the course of a long argument that Venkatanarasa Reddi had filed a partition 
‘suit O.S. No. 45 of 1948 against Narasamma which, when these appeals were ad-- 
mitted, was stayed. It is regretable that all the suits were not given a simultaneous 
disposal. 


, Two of these appeals, C.M.A. Nos. 604 and 605 of 1949 have bzen filed by the 
widow, Narasamma and the other two appeals, C.M.A. Nos. 96 and 97 of 1950 by 
the partners in the two businesses. The main issue argued before me elaborately by 
Mr. T.:M. Krishnaswami Ayyar for the appellants and Mr. Tyagarajan for the , 
‘plaintiff-respondent, Venkatanarasa Reddi, is whether these twe brothers were divided 
in status or constituted an undivided coparcenary up to the time of Hanumantha 
Reddi’s death. They had a third brother one Swami Reddi who admittedly sepa- 
rated from them many years ago and went to the house of his wife’s mother from 
whom he got substantial property. He has been examined as D.W. 1 and he 
supports the plaintiff’s case that he and Hanumantha Reddi continued undivided 
all through. The main document in the case is Exhibit D-1 dated agth August, 
'1938, which is really a reference to arbitration signed by all the three brothers to, 
five named mediators. This was admittedly-some years after Swami Reddi went 
out of the-family. It contains the following. recitals :— 

“ Previously we became divided but due to some mistake the Pharikat (partition deed) was not 
‘éxecuted all this while. As individual 2 (Swami Reddi) is now having misgivings and as there is 
no partition deed the three have together agreed to abide by the mediation of the above-mentioned 
‘respectable persoris ..... Ifany of us three were to fail to so abide by the decision of the above 
mediators and reject the same that very person shall bear the entire expenses for the partition deeds.” 
Tt is common” ‘ound that the arbitrators as such did not function at all and that 
‘Hanumantha’ eddi continued to live with his brother in the family house where 
he died. ` There was evidence to show that Hanumantha Reddi’s wife Narasamma 
had been cooking separately in. the family house for a number of years. ‘Narasamma 
iis:said:tg ‘be colluding with Nemalayya-who is one.of the partners of the two. busi- 
nesses. Since Hanumantha Reddi’s death, Venkatanarasa Reddi has been admit- 

tedly in-enjoyment-of the family land. - It is-also-stated-that since Hanumantha 
Reddi’s death the. twa timber businesses have. been continued as before but 
with -Narasamma.. taking the place of her deceased husband Hanumantha Reddi. 


esd, 


IH., CHINNA.CNARASAMMA” Di NARASI REDDF (Mack, 7.). 697 


According: to Kariam Subbarayudu, P.W.4, the writer of Exhibit D-1, it was necessi- 
‘tatéd-by a dispute raised by Swami. Reddi long after. he separated, but as‘the pre- - 
vious: document was discóvered, ‘no award was given’ by the panchayatdars. In 
this P.W..4 is corroborated hy: one of the mediators referred to in Exhibit D-1 (D.W.2). - 
“That previous document has. not. been ‘filed.’ P.W. 4 was prepared to swear that , 
atio time was there any intention:as between Hanumantha Reddi and Venkata- 
narasa Reddi to separate. According to him Hanumantha Reddi was the manager 
ofthe joint family who:paid all kists for the family lands and advanced moneys-out 
the joint family funds for. the suit partnerships. . . . , 


” Tiwo views were taken’ by the Courts below, the learned’ District Munsif rele red ' 
to? Sine separation in status from ‘the recitals in’ Exhibit D-1 while the learned Sub- 
ordinate Judge attached: greater weight to the actual ‘evidence and admissions ‘made 
by both sidés. There ‘is, ’ however, nothing inconsistent’ between division in status , 
and a‘ continuation ‘of living together i in the family house ‘in‘common enjoyment of 
the family lands which-have*not been divided by metes arid. bounds, ` 


, Mr. Tyagarajan. has ‘urged that Exhibit-D-1 merely shows a partition peewee. ‘ 
Swami Reddi,,on the .one hand and Venkatanarasa Reddi and Hanumantha - 
Reddi who continued joint on, the other, I find myself unable to agree in view of 
the recitals in Exhibit D-1 extracted supra. It is reasonable to expect that if this - 
was the.intention, it would have been made more explicit in this reference to arbit- 

_ ration which referred also‘ to. previous family partition. I prefer to accept the 
interpretation placed on the.document by the learned District Munsif, that there . 
was an unequivocal ‘intention by. all.the three brothers to divide from each other 
expressed in this document., It is well settled case-law that an agreement, between . 
the members of a joint family whereby they appoint arbitrators to divide the joint 
family property among them amounts. to a severance of the-joint status of the family 
. from the date of the agreement. | The Privy Council in Harikrishan Singh v. Pratap . 
Singh!, while laying this down observed that the legal effect of an unambiguous 
. document defining shares of the,members of the family cannot be controlled or 
altered by evidence of the subsequent conduct of.the parties who may after severance : 
make physical division of the property or may decide to live together and enjoy 
the property in common. In Radhakrishna v. Satyanarayana®, it was laid down that 
once there is a division in a joint Hindu family whether of status or property, there 
is no means of avoiding’ the:result-except by a-reunion for-which an: agreement ex- ’ 
press or implied is always required.” Mere continuance tö live together -in the” 
family house and one ‘mémber**undertaking the responsibilities: of managment, 
will not by themselves effectrreunior for which there must be an unambiguous fresh.’ 
expression of intention’ clearly and definitely proved to re-unite. When the pret’ 
vious ‘intention to separateis expressed in a ‘document it-is redsonable-to éxpect the' 
intention to reunite being: similarly expressed in’ a document and when ‘that’is ‘not’ 
done, /re-uniion ‘becomés ‘a very’ difficult matter to establish. "It is not: nëcessary ' 
for'me to refer to the -wealtly of other‘ case-law cited by both sides. 'T find myself in: 
agreement with: the learned District Munsif that there ‘was'severance of status bet- 
ween these :two brothers by Exhibit D-1; which though not registered as 4 parti- 
tiori-deed. can be ‘used in eviderice for this ‘collateral purpose. Authority, if need ’ 
be,:for this -position, is supplied by’ Yecent decision’ of ‘the Bombay High | Court i in < 
Tane otm v. Bank of Baroda’; -> ; 


“From the standpoint of: ‘the maintainablity of these suits thereis not, as.it. appear , 
to. me much practical ifference whether, there ‘has. been severance in status: between . 
thése brothers or whether they continued’ to be joint. In the matter of devolution , 
of. ‘Hanumantha Reddi’s property of course it, makes, a great deal .of difference. . 
If there was severance in status the widow Narasamma, will get a widow’s estate , 
in his share of the undivided family property. and is also entitled to her ‘hasband’s , 
share i in the Partnership ; assets in the. business which he, commenced. with, str: angers. , 
Even on the assumption that ‘Hanusmantha Reddi- and Venkatanarasa Reddi .con-, 
a (1638) 2 M.L.J. 254 (P.C) I Es “ATR. 1953 ‘Bom, 50. ee on has J 
2. (1948) 2 M.L.Jo331. RN ES Sees 
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stituted a joint Hindu’ family it does ‘not necessarily follow that these two partner- 
ships entered into by Hanumantha Reddi with strangers were conducted for the’ 
benefit of the joint family in which the joint family as such had the real interest 
apart from the individual interest of Hanumantha Reddi. It is settled law that a 
joint Hindu family as such cannot enter into a partnership. It is possible, however, 
that the kartha or the managing member or the adult members of the family acting 
within their rights under the Hindu Law can enter into partnership in such a manner 
as to make the entire joint family liable for the debts of the partnership and also. 
entitled to the benefits thereof. The result is that when the joint family represen- 

tative dies it becomes a question of pure fact as to whether he represented the joint 

family in a partnersip business venture or embarked on it in his individual capacity. . 
Mayne’s “ Hindu Law” (11th edition, page 302) quotes abundant case-law for the- 
well-established position that the powers of a senior coparcener to carry on a family , 
business is ordinarily confined to ancestral business, and that he cannot start a new 

trade or business so as to impose upon the minor members risks of such business 5. 
nor can he start any new business so as to bind the whole coparcenary except with 

their consent express or implied. Now Hanumantha Reddi was the younger son. 
who being more educated embarked upon these ventures in trade. There is 

absolutely no material to show that his elder brother had given his consent express. 
or implied to these new ventutes as binding on him as an adult coparcener in res-- 
pect of liability to losses and to a share in profits. It cannot be too strongly em- 

phasised that liability to share losses and a right in profits are reciprocal and in-- 
divisible. The coparceners in a joint family require protection from doubtful 

business ventures by individual coparceners, or even by their managing member: 
or kartha, It is only when circumstances and evidence show clear association of 
the entire adult coparcenary in a business conducted with others that acting as a 

legal entity it can sue for dissolution and accounts with full admission of liability 

of the coparcenary for debts of the business. The only inference that can be drawn 
from the material in the suit is that Hanumantha Reddi embarked on these two 

private enterprises in his individual capacity, there being nothing to show that 
his elder brother gave his consent either express or implied to these ventures as 
binding upon his share of the coparcenary property. 


In Venkataramayya v. Venkataramappa, (Appeal No. 20 of 1949 on the fie- 
of this Court) Krishnaswami Nayudu, J., and myself considered a case in 
which a younger brother left his family house and started a separate business in 
a neighbouring village. We held that if for the purpose of starting- a trade 
he got assistance by way ‘of a contribution from the joint family funds 
without any further assistance from the joint family, it was reasonable to. 
extend the principle of the Hindu Gains of Learning Act to such a case. We 
expressed our inability to find any real distnction between such a case and that 
of a member educated out of the joint family funds practising a profession or trade 
in a town whose earnings as a result of such education became in law his self-acqui- ° 
sitions. As it appears to me the spirit of initiative and enterprise in those who. 
remain in a village and continue to reside in the ancestral family house would be- 
destroyed if any enterprise they start which requires individual energy, skill and 
ability is liable to be regarded as a joint family venture in which in the event of its 
making profits the entire coparcenary can claim a share. It is becoming more- 
and more necessary for educated persons to take their education back to villages 
to reconstruct and re-vitalise rural areas. I find it difficult to see why the manager- 
of a Hindu joint family whether he be the eldest son or whether he be a nfanager | 
of the joint family de facto should be placed under a strong disability as compared 
with his urban counterpart or an educated man who leaves his village and lives ` 
in a town as regards his right to regard the property he acquires by his own exer- 
tions, initiative and enterprise as his self-acquired properties. It may be that he | 
utilises on a business venture joint family funds but such user by itself will cer-- 
tainly not entitle all the coparceners in the joint family to a right to a share in the: 
ptofits on the footing that the business venture is solely for this reason a joint family- 
divisible asset. ss 
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vI *In-this view for purposes of these suits it is really immaterial whether Hanu- 
mantha Reddi was divided in status from his brother or whether he continued to 
be joint. , All that the elder brother would be entitled to recover from these businesses 
would be his share of any joint family money invested by Hanumantha Reddi in 
these two partnerships obtained out of the family lands. Whether on the footing 
of a coparcenary, joint ownership or a tenancy-in-common, whichever view is taken, 
the widow, Narasamma, would be entitled to the partnership assets as the self-acqui- 
sitionseof Hanumantha Reddi. 


The finding of the learned District Munsif, therefore, that there was severance 
of status between these brothers, with which I agree, does not mean that these suits 
should be dismissed. There must be a remand as found by the learned Subordinate 
Judge for a finding as to the quantum of family or more strictly co-tenancy funds 
(if any) invested in these partnerships. If the plaintiff is able to prove that Hanu- 
mantha Reddi invested in these partnerships income from the undivided family 
lands he will be entitled to recover from his widow and from Hanumantha Reddi’s 
share in the partnership assets at the time of his death in the hands of the partners 
his half share of such investments with interest or profits earned by such investments 
under section 88 of the Trusts Act. Whether interest or profits should be allowed 
is a matter which the trial Court must’determine on the facts discloséd at the trial 
of this issue. The parties in these appeals will bear their own costs irrespective 
of the result of the suit. 


Leave refused. ; 
V.P.S. ———— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —Mr, P. V, RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA AYYAR. 


Kidangazhi Manakkal Narayanan Nambudripad and 


others .. Petitioners* 
v. 
The State of Madras represented by the Secretary, Firka 
Development Department and another +. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951)—Validity of the Act—When 
rights can be granted in writs of prohibition—Constitution of India, Articles 19 (1) (f), 25, 26, 27, 28 and 282— 
Scope. i ‘ 


The petitioners were hereditary trustees of various temples and action was taken against them by 
officers appointed under the provisions of the Madras Hindu Religious and Charitable Endowments 
Act, by demanding accounts and records, by appointing executive officers and by attempting to take 
possession of the temple and its properties. It was contended that the Act under which action was 
taken is an unconstitutional interference by State in matters of religion and therefore void, and 
that there is an invasion of their rights as hereditary trustees under Article 19 (1) (f ) of the 
Constitution and writs of prohibition against the officers were prayed for. 


Held, (i) The Indian Constitution has not adopted the American view that the State should have 
nothing to do with religious institutions and endowments. While Articles 25 and 26 guarantee 
that all persons are equally entitled to freedom of conscience and the right to profess, practice and 
propagate religion and that every religious denomination or section thereof shall have the right to 
establish and maintain its own institutions and to manage them, the only specific prohibition against 
the State are that no person shall be compelled to pay taxes the proceeds of which are specifically 
appropriated in payment of the promotion or maintenance of any particular religion or religious 
denomination and that religious instructions should not be imparted in educational institutions 
maintainéd by the State. - Apart from these there is no general prohibition against legislation in 
respect of religion and the Act cannot therefore be impugned. 


(ii) Under section 76 (1) of the Act all religious institutions are required to pay the Govern- 
ment a contribution not exceeding 5 per cent. of their income for seryices rendered by the Govern- 
ment. These contributions when realised by, the Government become merged in the Consoli- 
dated Fund of the State and payments under section 76 (4) of the Act which provides 
that. the Government is` to pay the salaries and allowances of the Commissioners and other. 


aN a aaa 
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officers’ andi méet the :other èxpenses, can only: be made. under an- appropriation mailé by 
2 law in accordance with the provisions of section 204 (3). While the State does not interfere in matters 
of religion in, its doctrinal and ritual aspects locating it as a private’ purpose, it does exercise’control 
over the adiiinistration of properties endowed for’ religious institutions locating -it as a public pur- 
pose if the institutions themselves’ are’ dedicated to the public. As there-are two aspects: of 
religion one private and the other public the provisions made in section 76 (4) of the Act for payment 
of expenses-of.administration of religious endowments by- the Government does not violate Article 
282 of the Constitution and the Act cannot be held void on that ground. A : Soe 
(iii) The impugned Act is not repugnant to Article 14 of the Constitution on the goryn that 


it singles out Hindu Religious Endowments for special treatment. 

(iv) Hereditary trusteeship is property within the meaning of Article 19 (1) (f ) of the Consti- 
tution and if there is an encroachment of the rights of the petitioners as hereditary.trustees, they can be 
granted appropriate relief. The fact that another remedy under the Act is available is not a ground 
for refusing the relief in a petition for the issue of a writ of prohibition if the.inferior tribunal hasin . 
fact exceeded its jurisdiction or assumed a jurisdiction which did not'vest in it under law. ` ' 

- . Petitions under Article 226 of the Constitution of India praying that.in the 
circumstances stated in the affidavit filed therewith the High Court will-be pleased 
to'issue a writ of prohibition or anyother appropriate writ or.order directing the 
respondents to forbear from enforcing as against.the Sri Karikkat Temple and its 
Uralans and Manager, any. of the provisions of the Madras Hindu Religious and 
‘Charitable Endowments Act XTX of 1951, etc., etc. ; : ; 


™ K. V. Venkatasubramania Ajyar, N. Sundard Ayyar, D. H. Nambudripad, D. A; 
Krishna Variar, P. V. Rama Variar, V. S. Rangachari, Sivaswami of Messrs. Sundararaj 
and Sivaswamt and K. Hariharan for Petitioners. A p3 


"e The Advocate-General (V. K. Thiruvenkatachari) instructed by V. V. Raghavan 
for the Government Pleader (P. Satyanarayana Raju) on behalf of the State and 
K. Kuttikrishna Menon, V. Balakrishna Eradi, P. Bhaskàra Menon, A. Achuthan Nam- 
biar, T. K. Raman -“Nambisan, M. Seshachalapathi and K. V. Srinivasa Ayyar for 
Respondents. ; i 


The Judgment of Court ‘was delivered by 


Venkatarama Ayyar, 7.—These are applications filed under Article 226 of the 
‘Constitution and they raise the question as to the validity of the Madras Hindu 
Religious and Charitable Endowments Act XIX of 1951, hereinafter referred: to 
. as the Act?’ The petitioners in W.P. No. 71 of 1952’ are ‘the -hereditary ‘Uralans 
sor trusteesiof the Karikkat Temple in Malabar... On 2nd Rebruary, 1945, the Board 
“of Hindu Réligious Exidowments famed a Schethe for the management of thè templé 
under section 62 of Madras Act II of 1927 and the same was modified by the District 
‘Court, South Malabdr, by its decree dated 6th January, 1950, passed in O:S: No. 
5 Of 1945. . The Scheme provides inter alia. that there should be a paid manager 
efor the temple to be appointed. by the Board from among three persons whose names 
iare -to be sent up by, the trustees.- Troubles. arose when the Board rejected: all the 
three names recommended by’them.* The Uralans felt that-the action of the Board 

was an unwarranted interference with their rights as Hereditary ‘trustees. On 36th 
*Séptember, 1951, there’ was a meeting of the Utdlans in which oné of them’ Siistra- 
‘saram Bahattadripad was elected as the managing trustee and the petitioners were 
-constituted -a:managing committee. On 18th November, 1951, the Deputy Com- 
imissioner made a demand on. the petitioners for the production of the account- 
Xbooks of the Temple and other papers ; and as that was-not complied with within - 
ithe time’ given, he ‘sent a further notice on grd January, 1952, calling upon the 
petitioners. to show,.cause-why action- should. not be taken against them and the 

* so-called manager ’ under section 8g (1) (b) and (e) of the Act. The reply ofthe 
- petitioners. is,.the present. Application wherein they contend that. the-Act, under 
-which the:Deputy Commissioner purported to take action is. void as being an un- 
~eoristititiotial interference ofthe State’in matters of religion and that in any event 
the" pkovisions:of the Scheme. which are, sought to ‘be put in operation against'the 

‘petitioners are an invasion of their rights as hereditary trustees and that they have 
saccordingly become void under Article 13,of the Constitution, ‘The material facts 

ir the tle petitions are similay and do ‘not require to be stated in detail. ; The 
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petitioners. are hereditary’ trustees-of temples’ áll-of which-are- governed -by-Schemes 
daré’ -6r‘less:of the same’ pattern as in W.P, No. -71-of 1952. ‘In some of them, 
W.P. Nos. 84’ of 1952, 719 of 1952 and 873 ‘of 1952, Executive Officers have been 

, appointed under the provisions of the Act. In W.P. No. 676 of t952 notice has been 
issudto the petitioner under section 87 (1) of. the Act to hand: over the records. 
In. W.P. No. 873 of 1952 proceedings: have also. been taken under section 87 of the 
‘Act, M.C. No. 44 of 1952 before the Sub- ~Diyisional Magistrate, Tellicherri, for 
obtaining possession of the temple and its properties. All these petitions raise the 
same constitutional issues as W.P. No. 71 of 1952 and we have accordingly heard 
Counsel in all of them on those issues, reserving consideration of the merits of each 
case for determination after decision on those issues. 


Counsel, for petitioners have urged two contentions, in support of these peti- 
tions: (1) The impugned Act is. void as it vests the administration of religious 
endowments in what is a department of the State., (2) The provisions of the ‘Schemes 
framed. under the Act deprive hereditary trustees of thé substance of théir rights 
as such trustees and that they are repugnant to Article 9 (ï) (F) of the Constitytion 
and therefore, void. 7 ey 


„dt will be useful, at the outset,-to notice in broad outline ‘the. salient features of 
he ‘Act in so far as they are material for the present purpose.. The object of-the 
statute As, as stated i in the short title,, 

uo to- -provide for’ the: better administration. and governance of. Hindu Religious and Charitabje 
Institutions and Endowments, in the- State of. Madras.” 
` For: this: purpose the “Act establishes a “hierarchy _ of officers, the Commissioner, 
-Deputy. Commissioners, ‘Assistant Commissioners and Area. Committees, and. entrusts 
me administration- of the éndowments to them. Section 20 enacts that ji 


*« the administration of all ‘religious endowments shall: be subject to the general superintendence 
and control of the Gomimissioner ; and such superintendence and control shall include the power 
ta pass ‘any orders which may he deemed. necessary to ensure, that such endowments are properly aq- 
ministered and that their income is duly appropriated for the purposes for which they were founded 


i oat , 
“Then follow provisions which cone wide powers on the uithorities in the 
matter. ‘of general supervision. of the endowments, appointments, suspension and 
disinissal of trustees, notification of temples.and appointment of Executive Officers 
atid the framing-of Schemes and appropriation of trust funds cypres. Section 92 of the 
Civil Procedure Code is repealed with reference to endowments-which fall within the 
scope of. the. Act. Under section 76 (1) ofthe Act alli religious institutions are 
required to pay to the Government a contribution not exceeding’ 5 per cent. of their 
inéomé for services rendered by the Governments. Section 76 (4) provides that the 
Government is to pay*the salaries and allowances of the Commissioners and other 
Officers and meet’ the other expenses.. It may be mentioned that the present Act 
differs from Act II of 1927 which it repealed in a fundamental matter: ‘That Act 
established a Board of Commissioners in whom was. vested undér section 18 the 
general ‘superintendence. of all religious endowments. ‘The Board was constituted 
under section’ rr (2) -of that Act, a corporation with a prepetual succession and 
- common seal. It was therefore a distinct: persona independent. of the Government. 
Vide Sri Mahant Prayaga Doss Fee Varu v. The Board of: Gommissioners Sor Hindu Religious 
Endowments, Madras!. Under the present Act, the. Board as a juristic person has 
disappeared and the endowments are to be-administered -by persons appointed-by 
the, Government. The contributions are paid not to the Board as under 
Act Il: of -1927. but to the Government and they become merged in the general, 
reyenuc of the State which is to form one consolidated fund entitled : ‘The Consoliz 
dated’ Fund of the Sr Vide’ Article - 286 ae of the: Constitution. It is ae 
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_- “ “The system of controlling and supervising the endowments through a statutory body hitherto 
known as the Madras Hindu Religious Endowments Board has been completely abolished and the 
administration of the religious and charitable institutions and endowments has been vested in 2 
department of the Government, the Commissioner being the head thereof.” É 


Now turning to the first contention that the impugned Act is void as being an 
unconstitutional interference by the State in matters of religion, the argument of 
Mr. K. V. Venkatasubramania Ayyar in support of this position is this: Under 
our Constitution which has in tHis respect adopted the principle of the American 
Constitution, there is a wall of separation between the Church and the State, : The 
State is wholly secular. It is not to have any association direct or indirect with 
religion, except where its interference is called for on grounds of public order, 
morality or health. Any law which involves the participation of State in religious 
matters would therefore be repugnant to the Constitution. The present Act 
‘is of that character and is consequently void. As this contention rests substantially 
on the assumption that the law on the subject under the Indian Constitution is the 
same as under the American Constitution, it is necessary to examine the latter to see 
how far this assumption is well founded. The First Amendment to the American 
Constitution is as follows : ’ 


“ Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof. ..... sed 


It was held in Barron v. Baltimore’ that this was a restriction on the powers of 
the Congress, but not of the State Legislatures. The Fourteenth Amendment which 
came into force in 1868 enacted that no State shall deprive any person of life, liberty , 
or property, without due process of law. Though the freedoms mentioned in the 
First Amendment are not expressly included in this Amendment, the decisions of the 
highest authority have held that they are comprised in the liberty guaranteed by 
the Fourteenth Amendment. Vide Near v. Minnesota®, Murdock v. Pennsylvania? and. 
Everson v. Board of Education*. Thus, the prohibitions enacted in the First Amendment 
have become applicable also to the States through the Fourteenth Amendment. 
‘The First Amendment consists of two clauses, which deal with distinct subjects. 
The first clause is directed against legislation in respect of ‘an establishment of 
réligion’ and the second against any law prohibiting the free exercise of religion. 
Under the former the State is disconnected from “establishment of religion”; 
under the latter the individual is guaranteed freedom in the profession and practice 
of religion. The scope of the two clauses is thus different and the questions that 
arise with reference to them are also different. Bearing this distinction in mind, 
‘we may now proceed to consider the decisions cited on behalf of the petitioners. 
In Everson v. Board of Education’, the facts were that a New Jersey statute authori- 
sed the local educational authorities to make rules for the transportation of children 
to schools. Acting under this law the respondent reimbursed monies spent by 
parents for sending their children to schools through public transports. One of 
the taxpayers filed an action challenging the validity of the payments made by the 
respondent on the ground that the school in question was a Catholic institution 
and that the statute of New Jersey was unconstitutional, in that it aided, in effect, 
the maintenance of a Roman Catholic institution and that the same was obnoxious 
to the First Amendment. The controversy centred over the question whether the 
impugned Act was a law in respect of ‘ an establishment of religion’. ‘The majority. 
of the Court held that it was not. Black, J., referred to the history behind the enact- 
ment of the First Amendment and observed : . 


“The establishment of religion clause of the First Amendment means at least this: 
Neither a State nor the Federal Government can set up a Church. Néither can pass laws 
which aid one religion, aid all religions, or prefer one religion over another... .No tax in any 
amount, large or small, can be levied to support any religious activities or institutions, whatever they 
Thay be called, or whatever form they may adopt to teach or practise religion. Neither a State ñor 
the Federal Government can, openly or secretly participate in the affairs of any religious orgniza- 
tions or goups and vice versa. In the words of Jefferson, the clause against establishment of religion 





1. 8 L.Ed. 672. Í we Fe 3. 3ig U.S. ton: 89 L, Ed. 1292: 
2. 283 U.S. 697 : 75 L.Ed. 1357. 4. 330 US.1: gr L.Ed. yrr.- 


on 


~ 


AY} NARAYANAN: NAMBUDRIPAD 7, ‘THE STATE OF MADARS, .703 


ey. law, was intended to erect ‘a wall.of separation between Church and State’, Reynolds v. United 
i States. : . Coe e 


“> The learned Judge added that at the same time we must be careful 


“ that we do not inadvertently prohibit New Jersey from extending its general State law bene- 
fits to all its citizens without regard to their religious belief.” 


After referring by way of analogy to the support by the State of the Police and Fire 
_Brigade which render service to all members of the society without regard to their 
.teligién, the learned Judge observed : 

" That Amendment {the First) requires the State to'be a neutral in its relations with groups of 
religious believers and non-believers ; it does not require the State to be their adversary, State power 
is ġa more to be used so as to handicap religions than it is to favour them.” 

Strong dissents from this decision were expressed by Jackson, J., and Ruttledge, J. 
In Illinois v. Board of Education®, the question arose with reference to imparting 
of religious instructions to school-going students under a ‘ release-time arrange- 
ment.’ This arrangement owes its origin to the anxiety of parents to impart reli- 
gious instructions to their children. Under the Constitution no State-maintained 
institution can teach religion. With a view to impart religious instructions to stu- 
dents attending such institutions a scheme was evolved by representatives of all 
religions under which different religious organizations arranged to teach religion 
to students through their own teachers and at their own expense, provided the 
‘parents consented to it. The procedure adopted was that some periods during the 
working hours of the school were set apart for that purpose ; those boys whose 
parents objected to religious instruction being given were free to pursue their secular 
studiés during that period and a record was made by the school-authorities of the 
boys who attended the religious classes so as to ensure that truant boys did not 
give the slip to both the classes. One of the tax-payers Mashti McCollum, an 
atheist, contested the validity of this arrangement on the ground that the action 
‘of the school-authorities amounted to giving ‘aid’ to religion and that there had 
been a violation of the First Amendment. This contention was upheld-by the 
Majority of the Court who observed : 

“The foregoing facts, without reference to others that appear in the record,.show the use of 
tax-supported property for religious instruction and the close co-operation between the school-autho- 
rities and the religious council in promoting religious education. Here not only are the State’s tax 
supported public school buildings used for the dissemination of religious doctrines, the State also affords 
‘sectarian groups an invaluable aid in that it helps to provide pupils for their religious classes through 
use of the State’s compulsory public school machinery: This is not separation of Church and State.” 

There was a powerful dissent by Reed, J. He emphasized with considerable 
force that no law in respect of establishment of religion was involved in the case and 
that the First Amendment had no application. He then discussed the meaning of the 
words ‘ an establishment of religion’ in the First Amendment and observed : 

“ The phrase ‘ an establishment of religion’ may have been intended by Congress to be aimed 
only at a State Church. When the First Amendment was pending in Congress in substantially its 
present from, Mr. Madison said, hc apprehended the meaning of the words to be, that Congress 
should not establish a religion, and enforce the legal observation of its bylaw, nor compel men to 
worship God in any manner contrary to their conscience, Passing years, however, have brought 
about the acceptance of a broader meaning, although never until do-day, I believe, has this Court 
widened its interpretation to any such degree as holding that rarognition of the interest of our nation 
in religion, through the granting, to qualified representatives of the principal faiths, of opportunity 
to’ present religion as an optional, extra-curricular subject during released school time in public school 
buildings, was equivalent: to an establishment of religion. A reading of the general statements of 
eminent statesmen of former days, referred to in the opinions in this case and in Everson v. Board of 
Education s, will show that circumstances such as those in this case were far from the minds of the 
authors. 


Then the learned Judge quoted one of them Mr. Jefferson as himself supporting 
a scheme for imparting religious instructions to students outside the school-buildings 
or even inside. Then, discussing the question as to what would amount to aiding 
religion, he observed : 





x, 98 U.S. at 164 : 25 L. Ed. 244 at 249. 3. 330 U.S. 1: gt L.Ed. 711. e. 
2. 92 L, Ed. 649. . 


s 


£794 AAC A THE MADRAS (EAW JOURNAL RERORTSIACAS nat (1983: 


baw WOE agter-ds there stated thatndie of-our governmental entities * setup a: ‘Ghirch2i aad that 

° they cannot aid all or any religions or prefer one ‘ over another’. But ‘ aid’ must be ufiderstaad, 

asa purposeful assistance directly to the Church rA or to slats e religious, group ,or organzation doing 

‘ religious work: ot ich a cháracter t ‘that it’ Emay: airi ny be said ‘to: ‘be? ‘ieee ecblediatical func- 
tions?” : 2i i : 


a 


Haw the e in Hlinois > v. Board of Biueation®, was receiðed i in | Americă ca. 
Hur bes sa mane words of: PLE Ja “in. pee Acs Clauson? L LETU AnA A 


in recent years have attracted more attention or stirred xe dees Our insistence. on a ‘a wall 
Between hurch and State which must be spr high n e a has seemed fo some a correct 


oe not i the'school premises ‘but’ in ‘building s’ rane ‘to which the S wate 
papier at the’ “expense of the arcane associa ions. > > phe Pinte held that this 


‘tas The Tist Amendment R thé scope en iis. a nE no exeeonon the probibitiga 
is absolute. The Fitst Amendment, However, doés nét'say that‘in every arid all respects there shall 
be a'separation of Church and State. Rather, it studidusfy defines the mianner, the: specific wa 
in-which there ‘shall be no concert or union or dependency one on the other. That is-the, comme 
sense of.the matter. Otherwise, the State and_ religion would be aliens to each other, hostile; suspi- 
cious, and eyen unfriendly. When the State encourages religious instruction or . co-operates with 
Tëligious authorities bý adjustirig the sċhedùle of public everits to sectarian nëeds it follows the best 
of our traditions. For it then respects the religious nature of our people and accommodatés the public 
service to their spiritual. needs: ` To hold that it may not, would be to find. in the Constitution ‘a r¢- 
quirement ‘that the Government show a. callous indifference. to reigious groups. That would“ be 


preferring y those’ who’ beliéve in no religion over those who do believe’. ... . .We find no consti 
tutional, requirement’which miakes it necessary for Government to be hostile to religion ; and to throw 
its-weight against-efforts to widen the effective scope of religious influence J. i We cannot read 
‘into the Bill of Rights such a philosophy of hostility to feligion:? ci? © ¢ -fi co me 


`“ {twill -be-seen ‘that in American ‘jurisprudence the’ meaning of the words'* es, 
ta inent, of religion ’ has not been the same at.all times and. with all persons. 
Grammatically, ..‘ establishment.’ might mean éjther the act of- establishing, im. . 
which:case the meaning: of the First-Amendment will be that the State should not 
éstablish- by law any religion ; or it might mean: the institution which has-been 63! 
tablished, in which case the prohibition under the Amendment will extend: to any 
legislation , in-fespect of a religious institution.. It-was pointed out by Reed, J.j 
in ‘Illinois v., Board of Education}, in the: passage already -quoted that it’ was in ‘the 
first and. restricted sense, that the .words-were understood’ by their. framers Mr. Madis 
son and Mr. Jefferson. It was in this sense that the framers of the Australian Consti- 
tition. lave adopted the First Amendment as.would be seen:from section 1 AIR which, 
ig -based:on that Amendment: It is as follows : oot 


ul“ rte 


The | Coninionwealth , shall not’ make any- laws, ‘for ‘establishing any religion, or for i imposing any 
religious ob; -obs¢ivance, or-for prohibiting the free exercise of any religion and no religious test shall be 
required as a qualification for any office. „or. public trust under the Commonwealth.” ae a ‘fer 


The prohibition enacted here is against the establishment of a Staté religion of, 
Church., . But thé,second and the wide meaning -has come .to be generally adop-f 
ted: in America as. the true: interpretation of the First Amendment, as was observed» 
by: Ruttledge-J:, in Evgrson'v. Board'of Education‘. ; : 


Now, the contention of Mr. K. V. Venkatasubramania ire for the pannin 
is that the position under the Indian Constitution is. precisely the.same as under the. 
American Constitution and, that the impugned , Act is. a law in respect:of ‘an estar, 
blishment of religion’ and is therefore void.. “The provisions, ofthe Constitytion, - 
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Tenn :on this question are Articles 25, 26, 27 and: 28:. ` Article 23" enacts that 
«Hall . persons. are- equally eiititled to freedom of conscience-and the right freely to. 
“profess; practise and ‘propagate religion.” This provision cotresponds to the second 
clause in the First Amendment and guarantees freedom of religion to all’ persons. 
Article 26. enacts‘that every religious denomination-or any section thereof shall - 
have the right to establish and maintain its own institutions and to manage them.. 
“This again is a guarantee of: freedom of religion to'religious groups as distinct from 
individuals for whom provision. is.made in Article 25.. This also is an aspect which 


.is:éomprised within the 2nd clause of the First Amendment. Vide Watson v. 
a „Article 27 enacts that no person shall be compelled to pay taxes 


‘the proceeds of which are specifically appropriated in payment of expenses for the promotion 


or:maintenance of any particular religion or religious denomination.” ~- 


Article 28 (1) prohibits the imparting of religious instructions in educational insti- 
tutions maintained by the State. , 


Sii It must be noted that while Articles- 25 and 26 reproduce the law as enacted 
in the second clause of the First Amendment, there is nothing in our Constitution 
which corresponds to the first clause therein. The inference is obvious that the fra- 
ameérs of our Constitution were-not willing to adopt in its entirety the théory that 
‘there should be a wall of separation between Church and State which the first clause: 
«of the First Amendment was interpreted to embody. What in fact they did was 
to.adopt that principle in its application to particular questions. Thus Article 27 
embodies the principle that no tax should be imposed on any person for the main- 
tenance or- promotion of any religion. ‘Article 28 (1) prohibits the imparting of 
religious instruction in State-maintained. educational institutions. ‘Apart from 
making provisions in ‘respect of particular subjects, the Constitution does not enact 
a. general prohibition of legislation in respéct of .‘ establishment of religion’. In 
this respect our Constitution makes a-substantial departure from the’ American 
Constitution. There, there are no specific provisions relating to the imparting of 
religious instruction in schools or to the imposition of a tax for the maintenarice of 
religious institutions ; they are regarded as. consequential on the more general 
prohibition against legislation in respect ‘of * establishment of religion ’ in the First 
‘Amendment. The position under our Constitution is different. There are 
some specific prohibitions enacted in Articles 27 and 28. But apart from them, 
there is no general prohibition against legislation in respect of ‘ establishment of 
religion’. On the’other hand, there are provisions in-our Constitution’ which are 
inconsistent with the theory that there should be a wall of separation between Church 
and State.’ Article 16 (5) recognizes the validity of laws relating to management 
of religious -and ‘denominational institutions. - Article’ 28 (2) contemplates «the 
State itself managing educational institutions’ wherein religious instructions are to 
be:imparted. “And among the subjects over which both the Union and the States 
have tegislative competence and.-set out in List No. TI of the Seventh Schedule to- 
the Constitution, Entry No. 28 is as follows : 

¥ i “Charities and charitable institutions, chatitable and religious endowments and religious 
institutions,” 

U It is difficult in the face of these provisións to accede to the contention that: ou 
Cénstitution has adopted the” American’ view. that the State should have nothing 
to do with religious institutions and endowments. It would, therefore, not be safe 
to build any argument based on the ‘ establishment of religion *clause in the First 
Amendment and the decisions interpreting the same. 


.., -It is contended by. Mr. K. V. Venkatasubramania Ayyar that though. there: 
is nothing express in the Constitution. corresponding to the * establishment of reli- 

on’ clause, such a provision must, in view,of Article 282 read along with Article a7 
gion implied therein. Article 282 runs as follows: . y 


agi “ The Union or a State.may make any grants for any- public purpose, siptndihatehding hat the 
purpose is is not one with respect to which Parliament, or the Legislature of the State, as the case may, be, 


may make laws.” - f 
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:>- Though this Article is enabling, in that it empowers the Legislature to.make 
grants in respect of matters which are not within their legislative competence, 
dt is-restrictive in that grants can be made only for a public purpose. . The Article 
does not in terms prohibit any grant for meeting expenses of administering religious 
«:endowments. But it is contended that religion.is, under the Constitution, not 
a public purpose and that, therefore, a grant for purposes mentioned in section 76 (4) 
of the Act, would be in violation of Article 282. ‘The argument in support of. the 
.position that religion is not a public purpose may be thus summed up : Article 27 
prohibits the raising of revenue by taxation for being appropriated towards ‘ the 
promotion or maintenance of any particular religion or religious denomination °. 
That means that religion is not a public purpose and that is in accordance -with 
“the American law.on the subject. Article 282 is complementary to Article, 27. 
It prohibits the expenditure of public revenue on what are not public purposes. 
“Therefore, public funds cannot under Article 282 be appropriated towards the 
expenses mentioned in section 76 (4) of the Act. The result is that the machinery 
set up under that Act for the administration of the religious endowments canno 
-function and the whole Act must be declared void. Ee 


_ It has been already seen that under the Scheme of the Act it is the State that 
has assumed control and superintendence of religious endowments and that under 
section 76 (4) it is the State that meets the expenses of that administration. Article 
282 will, therefore, apply and unless the purpose is a public one, the grant for meeting 
the expenses under section 76 (4) must be held to be unauthorised. There was 
some controversy as to whether such a grant could be said to be a specific appro- 
priation for the promotion or maintenance of religion or religious denomination 
as contemplated by Article 27. It was suggested by the learned Advocate-General 
that what the Article had in mind was appropriation under speical statutes con- 
taining provisions for allocation of the revenue for specific purposes. Thus section 
.3 of the Agricultural Produce Cess Act XXVII of 1940 (Central) imposes a duty 
~on. certain articles exported and the proceeds thereof are to be paid to a body called 
the. Imperial Council of Agricultural Research. Section 11 of the Coffee Market 
Expansion Act VII of 1942 (Central) imposes a duty on coffee which might be ex- 
ported and the proceeds are to be paid by the Government to a Board appointed 
under that Act. Section 3 of the Indian Cocoanut Committee Act, X of 1944 
(Central) imposes a tax on all copra consumed in any mill in the Provinces and 
the Government are to pay the proceeds to a committee constituted under that 
Act. Under section 3 of the Indian Oilseeds Committee Act, IX of 1946 (Central) 
a cess is levied on all oils extracted from oilseeds crushed in any mill in the Provinces 
and the proceeds are to be paid to a committee appointed under the Act. Under 
section 2 of the Mica Mines Labour Welfare Fund Act, XXII of 1946 (Central) 
a, tax is imposed on all mica, exported from the Provinces and the proceeds are to 
be transferred to a special fund. Section 12 of the Rubber (Production and Mar- 
keting) Act, XXIV of 1947 (Central) imposes an excise duty on all rubber produced 
in§the Provinces and that has to be paid direct to a Board constituted under the 
“Act. The argument of the learned Advocate-General was that these and similar 
enactments themselves provided for the allocatiori of the revenue realised there- 
under for specific purposes and appropriations would have to be made pursu ant 
thereto and that it is this that is referred to in Article 27. It must be mentioned that 
in the above enactments the cesses and duties arè imposed for the benefit of certain 
statutory bodies created thereunder and the State acts merely as the collection 
agents of those bodies and hands over the net realisations to them. The taxes 
when: realised by them do not belong to them. They are held by them merely 
as statutory agents on behalf of certain bodies to whom they belong. The position 
under the Act, however, is that when contributions are realised under section 76 
(1) of the Act they belong to the Government and become part of its general funds 
which under Article 266 (1) are to form “ one consolidated fund to be entitled the 
Consolidated Fund of the State.” Articles 202 to 207 provide for the appropriation 
of this Fund. Article 202 (1) provides that an ‘ annual financial statement ° st 
be laid before the Legislature containing the estimated receipts and expenditure 


` 
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-of the State. Article 202 (2) enacts that the estimate of expenditure should, show 
‘separately (a) sums charged on the Consolidated Fund of the State. (We are not 
concerned with them in these petitions) and (b) sums required to meet the other 
-expenditure. Under Article 263 the Legislature has to make a grant in respect of 
the items comprised in Article 203 (2) (b). Thereafter a Bill has to be introduced 
providing for appropriation out of the Consolidated Fund of the State of the amounts 
-charged under Article 202 (2) (a) and of the grants made under Article 202 (2) (b). 
Article 204 (3) enacts that 


“t subject to the provisions of Articles 205 and 206, no money shall be withdrawn from the Con- 

‘solidated Fund of the State except under appropriation made by law passed in accordance with the 
provisions of this Article.” ‘ 
Thus all the revenues received by the State are to form part of the Consolidated Fund 
-of the State and all payments out of it should be under Appropriation Bill passed 
under Article 204. As the contributions under section 76 (1) of the Act are realised 
by the Government and}become merged in the Consolidated Fund of the State, 
the payments under section 76 (4) can only be made ‘ under an appropriation made 
by law in accordance with the provisions’ of Article 204 (3). Our attention has 
been drawn to the budget estimates of the Madras State for 1952-53 and 1953-54. 
For 1952-53 the estimate of revenue includes under the heading “ Miscellaneous 
Departments” Item XXXVI (e), a sum of Rs. 20,000 under column 6 against 
“ Administration of the Madras Hindu Religious and Charitable Endowments 
Act, 1951”. (Vide page 38) ; the corresponding entry in 1953-54 is Rs. 1,20,000 
(vide page 41). The budget expenditure relating to this matter for 1952-53 is set 
out under Demand XI—Miscellaneous Departments, No. 47-E ‘ Administration 
-of the Madras Hindu Religious and Charitable Endowments Act, 1951 ° and the 
figure in column g is Rs. 9,54,700 (vide page 88) ; the corresponding figure for 
1953-54 is Rs. 8,62,000 (vide page 93). It is clear from these statements that the 
-expenses under section 76 (4) are met out of the general revenue of the State under 
appropriations made in accordance with the procedure prescribed under Article 
202. Incidentally these statements also show that the administration of religious 
-endowments is carried on by the Government through its department. The 
-question has, therefore, to be decided whether expenditure of public funds under 
section 76 (4) of the Act is in contravention of Article 282 on the ground that it is 
not for a public purpose. 


In support of his contention that religion is not a public purpose Mr. K. V. 
Venkatasubramania Ayyar relied on certain observations in Everson v. Board of 
Education*. After observing that the State Legislature enjoyed considerable lati- 
tude in deciding whether a particular purpose is a public purpose or not, Jackson, J., 
observed : 


“ It may make public business of individual welfare, health, education, entertainment or security. 
But it cannot make public business of religious worship or instruction, or of attendance at religious 
institutions of any character. There is no answer to the proposition, more fully expounded by 
Mr. Justice Rutledge, that the effect of the religious freedom Amendment to our Constitution was 
to take every form of propagation of religion out of the realm of things which could directly or in- 
directly be made public business and thereby be supported in whole or in part at tax-payers’ expense. 
That is a difference which the Constitution sets up between religion and almost every other subject- 
matter of legislation, a difference which goes to the very root of religious freedom. ... . Religious 
‘teaching cannot be a private affair when the State seeks to impose regulations which infringe on it 
indirectly, and a public affair when it comes to taxing citizens of one faith to aid another, or those 
of no faith to aid all”. 


Rutledge, J., was even more emphatic. He observed :— 


‘* But we are told that the New Jersey statute is valid in its present application because the appro- 
priation is for a public, not a private purpose, namely, the promotion of education... . . To say 
‘that New Jersey’s appropriation and her use of the power of taxation for raising the funds appro- 
priated are not for public purposes but are for private ends, is to say that they are for the support of 
religion and religious teaching. Conversely, to say that they are for public purposes is to say that 
they are not for religious ones. This is precisely for the reason that education which includes 
religious training and teaching, and its support, have been made matters of private right and function, 
Ischemia eentema gana A i eee m a e e e I ane o 
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\not-publi¢, -by the very terms of the First Amendment. ` That'is the effect not only ir its guaraityof 
weligion’s:. free exercisé, but also in the proliibition of . establishments. .... . Itis not because 
religious teaching does not promote the public or the individual’s welfare, but because neithér.i as 
furthered when the. State promotes religious education, that the Constitution forbids ‘it to ‘do 6, aa 


It will be seen that the reason for holding that a law in respect of an establish- 
ment of religion is not a law relating to a public purpose is that the prohibition 
against legislation in respect of an establishment of religion and against legislation 
interfering with the free exercise of religion are both of them contained in the same 
provision and that if interference of Government in matters of religion is to be banned 

‘gn the ground that it is under the Constitution the concern of the individual and not 
of the State, it should consistently be held that religion in relation to establishments 
must also. he held to be a private and not a public purpose. In other words, reli- 
gion fannot mean ‘a private purpose in clause 2 and a public purpose in clausé I 
of the same provision. This reasoning ‘is wholly inapplicable to the provisions ' ‘of 
‘our ‘Constitution. As already mentioned, while Article 25, and’ Article 26 cortes- 
„pond to the second clause of the First ‘Arnéndmenit, there is nothing in the Constitt 

‘tion corresponding to the first clause of the First Amendment, There would’ actor- 
` dingly be no inconsistency in holding that the exercise of religion by a person ard 
. ,by a religious denomination protected by Article 25 and Article 26 is a private pir- 
pose, while the administration of Properties” endowed for religious institutions’ AS 


„å public ‘purpose. ye 


non Counsel for the petitioners also relied strongly: on the language of Article-27 
‘as leading to the conclusion that the promotion or maintenance ‘of any - particular 
‘religion or religious denomination was not under the Constitution a public pys- 
“pose. .Reference was made in this connection to Article 40 of thg gwis Constitur 
‘ibn which is as follows "a Sg : IRIE ae k Doge wal i 


“No person may be compelled to pay taxes the proceeds of which are specifically appropriated 
i payma of ‘the purely religious expenses of any- religious: ‘community of which'he is nota Hen 





` It.was argùed that while adopting this’ provision, Article 27, has madé a. signi- 
“eant departure, from it,.in that jt prohibits the imposition of taxes, the proceeds 
of which are to be appropriated foy meéting the expenses of any religious communi 
and not merely of the religious community of which the. assessee is a ‘member ‘an 
‘that this modification indicated the adoption of the American view. But,. as. ‘al 
ready mentioned, while the Indian Constitution has adopted in Article 27 and Arti- 
cle 28 (1) some of the results consequential on the application’ of establishment of 
réligion clause in the First Amendment, it has studiedly refraified from accepting: that 
clause as a fundamental principle for all purposes. And in view of the fact ‘that 
the teasoning on which’ the American decisions’ held that the’ establishment’‘of : 
religion is not a public purpose, namely that it is linked up in the First Amendment 
` with free exercise of religion which is not a public purpose, is not applicable under 
‘the Indian Constitution, it follows that the conclusion based on the reasoning . is 
vo inapplicable. ‘ a 


: Viewing the question apart from ‘those decisions, there cannot be any doubt 
that. religion has in this country been regarded from time out of mind as ‘having 
mah a- private and a public purpose. Religion has been defined:as meaning’ the 

Pelit which a person entertains of the Creator and of his relationship with him: 
The ‘following observations of Latham, C.J., in Adelaide Company’ of Jehovah's 
Witnesses Inc. v. The Commonwealth1, made with reference to Aricle 116 of © tHe 
Australian Constitution will be found to. be very instructive: i 


artt Tt would: be difficult, if not impossible, to devise a definition of religión which would satisfy 
the adherents of'all the many and'yarious religions which exist, or have existed, în the world. p'Theére 
arélthose who: regard.religion as consisting principally i ina system of beliefs or statement of-doctritid. 
‘So'viewed religion mdy be either true or false." Others are more inclined to regard religion à$} Prés 
uribing a-code of conduct. So viewed a religioh:may be good or had. Theré are others- who:-pay 
heater ‘attention to religion as involving some prescribed form of ritual or religious obséryance.: “Matly 
religious‘ conflicts:have been concerned with: matters of- Tital and observance: ' Seétion 116: must 
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ibe regarded ag-opearating in relation to.all these aspects of religion, irrespective of varying dpinion. 
inthe community as to the truth of particular religious doctrines, as to che, goodness of conduct presr 


-cribed by a particular religion, or as to the propriety of any particular religious observance.” i 
t eng ” x te sg ` ` tas 1 
vi. Iñ all these aspects religion is purely a private matter. It consists in what. 
beliefs a particular individual holds, what code of conduct he accepts, and what, 
‘rituals: he-adopts in the observance of-religion. It is to this aspect of religion that; 
Articles 25 and 26 are addressed. It being a purely personal matter, the Constitu-. 
tiori:guarantees-that.a person or religious denomination shall not be interfered with, 
in the-free exercise thereof. This guarantee is‘no doubt not absolute ; the Governs; 
ment:imight impose controls even within the area covered by Article. 25 and Article, 
26;:if they are.required in the interests of public order, morality or health. That 
. is also the position, under the “‘free exercise-of religion” clause in the First, Amend- 
ment.: It was held in Reynolds v, United States1, that a law of the State prohibiting 
polygamy which was recognised’ by the Mormon Church was not a violation of 
that -clause as the same was required in the interests of public morality. In Davis- 
vo Beason®, dealing with the same question, Field, J., observed : k fare 
- >  Tt'was never intended or supposed that the Amendment could be invoked as a protection.against 
legislation for the punishment of acts inimical to the peace, good order and morals of society.” , : 
It is“this-principle that is embodied in Article 25 and Article 26 of the Constitution- 
and that is consistent with the recognition of the private character of the freedom : 


guaranteed therein. peo 
-~ But; there is another aspect which is not touched by Article 25 and Article 26. 
‘It bas been recognised in all societies and at all times that religion has the effect of 
civilising man and making him live an ordered and disciplined life and that it thus, 
contributes to public welfare. It is for this reason that advancement of religion, 
has been recognised in English Law to be a charitable purpose. In Commisstoner. 
Sor Special Purposes of Income-tax v. Pemsel®, Lord Macnaghten observed : p 
<7 “charity? in its legal sense comprises four principal divisions ; trusts for the relief of poverty; 
trusts for the advancement of education ; trusts for the advancement of religion ; and trusts for other, 
purposes beneficial to the community, not falling under any of the preceding heads.” í 


In Tudor on “‘Charities,” it is stated that Z 


i» “the proposition, that ‘ religious purposes’ or ‘religious societies’ or institutions are objects of 
‘charity .would seem established by authority.” (Fifth edition, Page 31.) : 
Annas Te ere E E S Ga a ae kona eee 
Tt is’equally well ‘established that 'undėer the“English. Law there cannot be a cliaril’ 
table purpdse, ‘unless’ itis’ also. of ‘a. .publi¢’ character, and’ that public and -chari- 
i am De er -soe bese ertt 


table trusts are synonymous expressions. 


T~ -It may be laid down as a universal ‘rule that the law recognises'no purpose as charitable unless 


it‘is‘of a public character.” 4 . ; - 
“‘Therefore‘advancement of religion is under the English Law a public purpose: '* 


n.. Religion-has alWvays. occupied an important place in the ‘public life of this coun: 
try.as it is believed to be a potent factor. in’ raising humanity to a higher level. of. 
thought and life.: It is in this view-that temples, mosques: and churches were: 
founded. by. kings and by men of piety with the. object of enabling the public or. 
sections thereof’to :carry:on worship ; and properties were endowed for the upkeep; 
and:maintenance of those institutions so.that the services might be carried. on. in 
perpetuity. “This is the origin of public temples in this country.as distinguishéd 

` frómi private temples. Unlike private temples: which are intended as a place of, 
worship by members .of the family, public. temples are dedicated to the public for; 
worship.as a matter of right. This classification of temple into public and:privatei 
itself brings out the. distinction that though religious worship is a personal matter, 
there:‘can. be institutions of a public character, in..relation thereto, . It is.on this: 
footing that: the Hindu sovereigns of this: country exercised-.control over temples; 
(vide: Hindu and:;Mahomedan Endowments” by. Mr.. P: Rs Ganapathi Lyer,:Second. 
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Edition,’ page 23 to 25). When thé British became the rulers of this country they ' 
claimed: a, similar right to supervise the administration of properties endowed for’ 
religious, institutions and enacted regulations assuming control over them. Such 

were, for example, Regulation XX of 1810 in Bengal, Regulation’ VII of 1817 

in Madras, and Regulation No. XVII of 1827 in Bombay. Under these Regulations. 
the general superintendence of all religious and charitable endowments was vested 

in-a Board of Revénue: As the result of an agitation carried on by missionaries. 
agairist a Christian Government administering endowments made for the promotion 

of ‘other ‘faiths, the Government decided to divest itself of all control over such 

ifistitutions and enacted Act XX of 1863 vesting that power in certain committees,- 
The fact, however, that the Government did exercise superintendence over religious 

endowments till 1863 is in itself sufficient to show that itis possible for a purely 

secular authority to control the administration of such endowments and that that 

is not-inconsistent with the free exercise of religion in its doctrinal and ritual aspects. 

The Codes of Civil Procedure which were enacted from time to time provided for the 

institution of scheme suits with reference to religious endowments and schemes 

were, framed for most of the important temples in the State. under section 539 of 
Act XIV of 1882 and section 92 of Act V of 1908. Then came the Madras Hindu ° 
Religious Endowments Act, II of 1927. Under that Act the jurisdiction to frame 

sehemes in respect of Hindu Religious Endowments was vested in a Board consti- 

tuted under that Act and section 37 thereof provided that section.g2 of the Civil’ 
Procedure Code should have no application to those endowments. ‘The present Act 

also sets up a special machinery for framing schemes and ‘sectidn 5 (3) (e) enacts 

that sections 92 and 93 of the Civil Procedure Code shall cease to apply to Hindu ` 
religious institutions and endowments. In contrast to these provisions is section 9 

of the Civil Procedure Code which limits the jurisdiction of Courts to the trial of 

suits of a‘civil nature, and disputes relating to matters of religious dogma and ritual 

have been held to fall outside this jurisdiction. -The distinction between religion. 

in so far as it relates to carrying on of worship, and administration of properties 

endowed for religious institutions is thus expressed by the Privy Council in the 

decision in Ramanathan Chetti v. Murugappa Chetti, where the question related to the- 
management by hereditary trustees of properties dedicated to a temple : 


“ The manager of the temple is by virtue of his office the administrator of the property attached 
to it. As regards the property the manager is in the position of a trustee. But as regards the service 
of the temple and the duties that appertain to it, he is rather in the position of the holder of an office 
of dignity which may have been originally conferred on a single individual but which, in course of. 
time, has become vested by descent in more than one person.’ 


- In Amulya Chandra Banerjea v. Corporation of Calcutta? the question for decision 
was whether the acquisition of certain properties by the Corporation of Calcutta 
for byilding a Dharmasala for accommodating pilgrims resorting to a Hindu temple- 
was for a public purpose. The Privy Council held that it was, and that it was not 
excluded from the term ‘ public purpose’ for the reason that it would benefit pilgrims 
and Church dignitaries. The position in law before the Constitution thus was that 
while the State did not interfere in matters of religion in its doctrinal and ritual 
aspects treating it as a private purpose, it did exercise control over the adminise 
tration of properties endowed for religious institutions treating it as a public purpose, 
if the institutions were themselves dedicated to the public. Mr. K. V. Venkata-: 
subrarhania ‘Ayyar did not dispute this. He only contended that the Constitution 
had brought about a change in this aspect of the matter and that what was a public 
purpose before had become private purpose thereunder ; and this contention was 
based on the “ establishment of religion” clause in the First Amendment of the: 
American Constitution and the language of Article 27 of our Constitution. As we 
have disagreed with that contention, it must follow that the law as it stood prior to- 
the Constitution has not undergone a change and it must be held that the provision 
made in section 76 (4) of the Act for payment of expenses of administration of, 


— 
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Religious Endowments by the Government does riot violate Article 282 and the Aer 
cannot be held to be‘ void on that ground. 


"i The contention’ was also raised that some of the provisions of the ‘Act went far 
beyond what was permissible in- a legislation relating to the administration of 
religious endowments and amounted to, interference with the free exercise of 
religion guaranteed by Article 25 and Article 26. It was also argued that the 
distiriction between what is secular and public, and what is religious and private, 
may often be difficult to draw and reliance was placed on the following observations 
in Sri Shirur Mutt v. Commissioner, Hindu Religious Endowment Board}. 

“ No doubt, the management of the properties bear a secular aspect, but the secular and the 
religious aspects cannot be dissociated as they are inextricably mixed up, when it is once established 
that the property and the income are at the disposal of the Swami for the sole and exclusive purpose 
of the spiritual welfare of himself and his disciples and followers.” . 

` But these observations were made with reference to a Mutt and the consi- 
derations applicable to it are not the same as in the case of a temple which is what 
we are concerned within these petitions. None of the questions sought to be raised 
on the above arguments arise for determination in these proceedings and it is, 
therefore, unnecessary to deal with them. 


` It was finally contended that the impugned Act is repugnant to Article 14. 
of the Constitution, as it singles out Hindu Religious Endowments for special treat- 
ment. There is direct authority in this Court against this contention. In Sn 
Shirur Mutt v. Commissioner, Hindu Religious Endowment Board}, one of the questions 
argued was that the Act now under challenge was repugnant to Article 14. as discri- 
minating against Hindu religious endowments while leaving Christian and 
Mahomedan religious endowments untouched. After,an elaborate consideration 
of the matter the learned Judges rejected this contention. It is unnecessary to cover 
the same ground once again. Agreeing with the views expressed therein, we must 
overrule this contention. In the result, we must hold that the impugned Act is 
not void on the ground that it is an unconstitutional interference by the State in 
matters of religion. 


The next contention relates to the question whether some of the provisions in 
the schemes framed for the temples are repugnant to Article 19 (1) (f) of the Consti- 
tution and therefore void. The petitioners, it will be remembered, are all heredi- 
tary trustees and they claim that they are representatives of the original founders 
of the temples. Their complaint is that under the schemes for the management 
of the temples they have been virtually deprived of their office and reduced to a 
nonentity. For a correct appreciation of the position it will be convenient to take 
up one of the schemes and examine its provisions. The schemes are all of them of 
the same pattern. In W.P. No. 71 of 1952 the scheme was framed in O.S. No. 5 
of 1945, District Court, South Malabar. It starts with a declaration that the 
management shall vest in the hereditary trustees and that a managing committee 
should be appointed consisting of three persons selected from out of them. That 
Committee has to send, under clause 3, three names from out of which the Board 
is to appoint one as the manage: and the decision of the Board is to be final: The 
manager is responsible to the Board under Clause 4 and he is to carry on the day-to- 
day administration subject to the orders of the Board, clause 5. The manager 
is to receive all the incomes make all the disbursements and maintain accounts ; 
he is to have the custody of all movables ; all temple servants are to work under 
his orders and he has the power to fine, suspend or dismiss them and against his 
orders appeals are to be preferred to the Board. The manager is to prepare the 
budget and that has to be considered by the managing committee and thereafter 
to, be submitted to the Board whose order is final. If there is no meeting of the 
committee, the manager is to send the budget direct to the Board. Then follows 
certain provisions for the holding of the monthly meetings of the managing com- 
mittee. Clause 24 confers on the managing committee power to inspect accounts. 
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- ¥aaintained by the manager and bring to the notice of the Board any defects. Thé; 
petitioners complain that under this scheme it is the manager who is the de facto 
trustee of the temple and he is acting under the orders of the Board and that the 
result i is that the Board manages the temples through the manager appointed by 

_ it and the hereditary trustees are mere figure-heads with nothing left of their office. 
-except a nominal acknowledgment of their rights as hereditary trustees. To adapt. 
the language of Rich, J., in The’ Minister of State for the Army v. Dalziel? they retain 
-orily the ‘husk’ of their title as hereditary trustees, with the substance within. 

- altogether gone. i 


. The question- is, whether this is repugnant to Article 19 (1) ( f ) of the Consti- 
‘tution.’ The answer to this question depends on whether the hereditary trusteeship 
is property within.the meaning of that Article. The nature and incidents of the. 
-office of hereditary trusteeship are well-settled by authority. It descends like 
partible: property on the heirs of the trustees. Even females will be entitled to the 
office-if they happen to succeed as heirs, vide Annayya Tantri.v..Ammakka?. . When 
-emoluments,are attached to that office they are divisible among the co-heirs. When 
there are no. emoluments, even.then the joint rights of the co-heirs cam be exercised. 
by all of them under an arrangement providing for management by turns. ‘In, 
Manohar v. Bhupendra? a Full Bench of the Calcutta. High Court held that the rule 
in the Tagore case* was applicable to devolution of the office of hereditary trustees ; 
and ‘that was approved by the Privy Council in Ganesh Chunder v, Lal Behary® and. 
Bhabatarint Debi iv, Asha Lata’ Debi.® 


In Angurbala ‘Mullick v, Debabrata. Mullick? ‘the point. for determination: was: 
Sohethior the office of shebaitship was property for the purpose of Hindu Women’s - 
Rights to Property Act, XVIII of 1937: In holding that it was, Mukherjea, je 
-observed : . i 

“© The ‘exact legal position of a " shebait may not he capable cf precise definition but its impli- 
-cations are fairly well established. It is settled by the pronouncement of the Judicial Committee 
in’ Vidya Varuthi v. Baluswami®, that the relation of a shebait in regard to debutter property is not 
that of a trustee to trust property under the English law. In English law the legal éstate in the trust 
-property vests in the trustee who holds it for the benefit of cestui que trust. Ina Hindu religious endow- 
ment, on the other hand the entire ownership of the dedicated property is transferred to the deity 
ot the institution itself as a juristic person and the shebait or mahant is a mere manager. But though 
a‘shebait is a manager and not a trustee in the technical sense, it would not be correct to describe 
the shebaitship.as mere office. ‘The shebait has not only duties to discharge in connection with the. 
endowment, but he has a beneficial interest in- the debutter property. „As the Judicial Committee, 
observed in the above case, in almost all such endowments the shebait has a share in the usufruct, 
-of the debutter property which depends upon the terms of the grant or upon custom or usage. ` Even 
where no emoluments are attached to the office of the shebait, he enjoys some sort of right or interest 
in the endowed property which partially at least has the character of a proprietary right.”. 


-Thus there is ample authority for the view that trusteeship, where hereditary 
; is in the nature of property..- 


The question whether it is protected by Article 19 (1) (f) was considered by: 
this Court in Sri Shirur Mutt v. Commissioner, Hindu Religious Endowment Board®. The 
learned Judges, Satyanarayana Rao and Rajagopalan, JJ., held that property in’ 
Article 19 (1) (f) of the Constitution was of wide import, and that it was of sufficient - 
-amplitude to take in hereditary trusteeship. ‘Dealing. with the contention that 
Article 19 (1) (f) applies only to property which can be ‘beneficially ‘enjoyed. and. 
which can be validly disposed of, they observed.that dharmakarthas and matathi- - 
pathis had often beneficial interests in the endowments and that was ent to: 
attract Article 19. (1) ) (f) and added : 


“If. there be, however, an instance where the dharmakartha has no beneficiai interest of: any 
sort but i is a mere manager with hereditary rights there is no reason to exclude such a hereditary. | 
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right of management even from the scope of property ; but, however, it is not necessary to express a 
final opinion on this.” 


They also observed : 


“ The addition of the right to dispose of property in Article 19 (1) (f) along with the right to 
acquire and hold is not intended to give a definition of property so as to limit it to disposable property. 
Property may be inalienable, but yet a person may be entitled to hold it as in the case of inalienable 
service inams.” 


Oa the same principle the fact that the trustees have no right to participate 
in the income from the endowment or its emoluments, is not a ground for holding 
that it is not property for the purpose of Article 19 (1) (f). The word ‘ hold’ 
is wider in its significance than the word ‘enjoy’ and trustees who are in 
management of religious endowments can be said to hold office, though they may 
haye no beneficial interest to enjoy. We are accordingly of opinion that 
hereditary trusteeship is within the protection afforded by Article 19 (1) (f) even 
though there are no emoluments attached to the office. We may add that the 
allegations in the affidavits in support of these petitions disclose that the peti- 
tioners have also beneficial interests in. the endowments. In the result, we must 
hold that the provisions in the schemes in so far as they encroach.upon the rights 
of the petitioners as hereditary trustees are void under Article 19 (1) (f) of the 
Constitution. è 


It remains now to consider what reliefs could be granted to the petitioners. 
We have held that the impugned Act is not invalid, and therefore the schemes 
framed under the repealed Act, which are declared by section 103 (a) to be schemes 
framed under that Act, will be valid. We have also held that the provisions in 
the schemes abridging the rights of the hereditary trustees would be void as repugnant 
to Article 19 (1) (f). The schemes would, therefore, require to be suitably modified 
and that could satisfactorily be done only by proceedings taken under the Act and 
that would be a ground for our declining to interfere in these proceedings. But then, 
it is argued that as the relief claimed by the petitioners is the issue of a writ of 
prohibition, the fact that another remedy is available is not a ground for refusing 
it. Reliance was placed on the following observations of Satyanarayana Rao 
ae Rajagopalan, JJ., in Sri Shirur Mutt v. Commissioner, Hindu Religious Endowment 

oard t. 


“ It must be remembered that we are dealing with a writ of prohibition and not certiorari. A writ 
of prohibition lies to prevent an inferior tribunal from exceeding its jurisdiction or even from assuming 
a jurisdiction which does not vest in it under law. It also lies if a provision of a statute is contravened 
by-the tribunal or even if any principles of law are contravened. In deciding the question, whether 
a writ of prohibition should issue or not, the existence of an alternative remedy is, in our opinion, 
.an irrelevant consideration when the complaint is that an inferior tribunal is exceeding its jurisdiction 
or is assuming a jurisdiction not vested in it by law.” 

Reference was also made to the following statement of the law in Halsbury, 
Volume g, page 822, (Hailsham Edition) : 

. The Court, in deciding, whether or not to grant a writ of prohibition, will not be fettered by 
the fact that an alternative remedy exists to-correct the absence or excess of jurisdiction or an appeal 
lies against such absence or excess.” ; 

It is also argued that the immediate cause which led up to the filing of these 
petitions was the appointment of Executive Officers in some cases and issuing of 
notices in others, calling upon the petitioners to hand over possession of the temple, 
its properties and accounts, that they constituted an invasion of their rights as here- 
ditary trustees and that they were entitled to move this Court under Article 226 of 
the Constitution for appropriate relef. The learned Advocate-General also iftvited 
us to give a decision on the question raised, as they arise for the first time for deter- 
mination and the authorities would prefer to have guidance in the matter. The 
petitions will accordingly be posted for further hearing on the merits. 

V.P.S. — Petitions posted for further hear- 

. % j ing on the merits. 
ehe O E T L 
1. (1952) x M.L.J. 557 at 562 and 563 at page 578. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P.V. RajaMannar, Chief Justice, AND Mr. JUSTICE VENKATA~ 
RAMA AYYAR. 


P. Abdul Azeez & Co., and others ; .. Appellants* 
aes ‘0. 
The New India Assurance Company, Ltd. ; .. Respondent. 
Contracts—Contract of insurance—When concluded and binding—Pre-payment of premium—If a ‘ondition 
precedent—Condition—If could be waived. . 


A contract of insurance, like other contracts, is concluded by offer and acceptance. If there is a 
stipulation that the liability will attach itself under the contract only if premium is paid that-will be a 
‘condition precedent to the policy taking effect. But that is a condition inserted for the benefit of 
the insurer and that can be waived. 

Prepayment of the premium is not in law a condition precedent to the contract of insurance, 
except where it is so stipulated expressly. But even in cases where there is such a stipulation, it is 
competent for an insurer to waive the condition and the Court will readily infer such a waiver. 


Equitable Fire and Accident Office, Ltd. v. Ching Wo Hong, L.R. (1907) A.C. 96; South British Insurance 
Company v. Stenson, (1928) I.L.R. 52 Bom. 532; and Ocean Accident Corporation v. Patkar, A.J.R. 1935 
Bom. 236; Halsbury, Vol. 18, paragraphs 650 and 651 and ‘‘Porter’s Law of Insurance,” referred to. 


On appeal from the judgment and decree of the Hon’ble Mr. Justice Pancha- 


pagesa Sastri, dated the 4th day of August, 1949 and passed in exercise of the 
Ordinary Original Civil Jurisdiction in C.S. No. 804 of 1948. 


P. K. Fanakiram for Appellants. 
C. N. S. Chengalvaroyan for Respondent. 


‘The Judgment of the Court was delivered by 


Venkatarama Ayyar, 7 —This is an appeal against the judgment of Panchapagesa 
Sastri, J., granting a decree in favour of the plaintiff in C.S. No. 804 of 1948. The 
defendant, P. Abdul Azeez & Co., is the appellant. Its sole proprietor is one 
Abdul Azeez. He was doing considerable business in Madras and had large pro- 
perties and he had been insuring his properties with the respondent the New India 
Assurance Co., Ltd. The suit was to recover a sum of Rs. 37,103-10-0 due from the 
defendant on account of premia due on various policies issued by the plaintiff to- 
him. The dispute in the suit related only to a sum of Rs. 13,233-15-0 claimed on 
account of fire policies issued for the years 1946 and 1947 to the defendant. These: 
policies have been marked as Exhibits P-1, P-15, P-22, P-25, P-35, P-36, P-38, P-39, 
P-41 and P-45. The defendant contested the suit on the ground that it was a condi- 
tion precedent to the policy taking effect that premia should be paid thereon and 
as that had not been done no suit could be maintained to recover them. The 
policies are all of them in the same form, and the relevant clause therein is as follows x 


“The company hereby agrees with the assured but subject to the conditions printed on the 
back which are to be taken as part of this policy, and to such other conditions as are herein expressed. 
that if the property above described, or any part thereof, shall be destroyed or damaged by fire or 
lightning after payment of the premium and at any time between the first day of March, 1947 and four 
o'clock (Standard time in the afternoon of the first day of March, 1948 or before four o’clock (Standard! 
time) in the afternoon of the last day of any subsequent period in respect of which the assured shall 
pay to the company, and it shall accept the sum required for the renewal of this policy, the company 
will pay or make good all such loss or damage, to an amount not exceeding in respect of the sum set 
opposite thereto and not exceeding in the whole the sum abovementioned ”’. 


Now, the facts found are that the defendant had been doing insurance business with 
the plaintiff for a number of years and that the practice was that the policies were 
issued at his request-even before the payment of premia, they being subsequently 
paid. The policies in question had been issued similarly, without prepayment of 
premium.. After the period. for which the insurance was effected was over most 
of these policies:were renewed for the subsequent year. The plaintiff had also. 
been making demands all along for the payment of the premia. In answer to. 
these demands the defendant sent the reply, Exhibit P-6, dated 14th September,,. 
t948. - It runs as follows : , i 





* O.S.A. No. 74 of 1949- < i 1: iath August, 1953-- 
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“ Re, Premium outstanding in respect of Fire, Marine and Accident Policies issued in favour; 
of our firm and in favour of Mr. P. Abdul Azeez and Anwar Azeez. 


With reference to your letters, dated the 15th July, 4th and 7th ultimo in regard to the premia 
due to you as stated therein and also for policies issued by you the entire amount on or before the goth 
instant, failing which on or before the end of the first week of October, 1948-—positively ”. 


It is common ground that the letters dated 15th July and 4th and 7th August referred 
to in Exhibit P-6 contained demands for the payment of premia which are the 
subject-matter of this suit. The facts above-mentioned clearly show that notwith- 
standing that premia were not paid before the policies were issued, the parties 
throughout acted on the footing that there was a concluded contract of insurance 
subsisting between them. Panchapagesa Sastri, J., who tried the suit held on these 
facts that the plaintiff must be taken to have waived the payment of the premia 
and that as all the parties treated the contract, as concluded the claim was main- 
tainable. He accordingly granted a decree. The defendant prefers this appeal 
and disputes the correctness of that decision. 


Mr. P. K. Janakiram, the learned advocate for the appellant, contends that as- 
the prepayment of the premium was a condition precedent to the contract of insu- 
rance coming into force and as that condition had not been complied with, there 
was in law no contract in existence and no claim can be made for recovery of any 
amounts on the basis of that contract. He relied on the decisions in Equitable- 
Fire and Accident Office, Ltd. v. Ching Wo Hong* and South British Insurance Company 
v. Stenson®, in support of his position. In Equitable Fire and Accident Office, Lid. v. 
Ching Wo Hong}, the facts were that one Ching Wo Hong had taken a. policy of 
fire insurance with the appellant company. One of the terms’of the policy was 
that it would become null and void if the insured omitted to give notice of any addi- 
tional insurance effected on the same goods with another company without the 
consent of the insurers. Inan action to recover the amount mentioned in the policy 
the appellant company pleaded that the plaintiff had subsequently effected an 
insurance with the western company without their consent and that accordingly 
the policy issued had become null and void. This contention was rejected. It 
was found that in fact there was no subsisting policy with the Western Company in 
favour of the plaintiff because the premium had not been paid as provided in the 
policy., A contention was raised that as the policy had been delivered to the plain- 
tiff it must be taken that the condition as to prepayment had been waived and that 
therefore the policy was effective. In rejecting this contention Lord Davey observed: 

“ Their Lordships cannot treat the fact of the executed policy having been handed to the res- 
pondents as 4 waiver of the condition or attach any importance to the circumstances. What was 
handed to the respondents was the instrument with this clause in it, and that was notice to them, 
and made it part of the contract that there would be no liability until the premium was paid ”. 

This clearly is an . authority for the pcsition that by the mere fact of the 
delivery of the policy the company cannot be held to have waived the condition 
„that it should come into force only on payment of the premium. In that case 
it must be mentioned that-the Western Company itself had repudiated its 
liability. It is this fact that distinguishes that case from the present. It might 
further be observed that there was a finding in that case that both the parties 
aoe treated the contract as non-existent. With reference to this, Lord Davey 
observed : : 


.. \* Whether under these circumstances the appellant company can resuscitate an instrument: 
which the parties to it agree in treating as void for the purpose of avoiding its own liability, is open to 


question.” . 
This observation shows that where the parties themselves agree to treat the 
contract as effective different considerations might arise. 


In South British Insurance Company v. Stenson?, the suit was by the insurance com- 
pany for recovering premium on a policy which provided that no insurance shall be 
held to be effected until the premium due thereon shall be paid and accepted in 
full.. It. was established-that-the. poliey-had-been-issued-and-that demands were - 
SS el 

x, L.R. (1907) A.C. 96. i uS 2. (1928) I.L.R: 52 Boin. 532.. 
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also made by the company for payment of premium. Patkar and Baker, JJ., held 
that these facts were insufficient to establish waiver, that the policy did not come into 
effect and that the suit was not maintainable. It may be mentioned that the terms 
of the policy in the above case are different from those of the policies with which 
we are concerned. There is a latter judgment of the Bombay High Court reported 
in Ocean Accident Corporation v. Patkart. ‘There also the suit was by the insurance 
company for payment of premium. The defence was that there was no con- 
cluded contract between the parties and that was based on the fact that these had 
been no prepayment of the premium as provided in the policy. Rangnekar, J., _ 
states the law on the subject thus : 

** A contract of insurance like any other contract is completed by an offer made by one party 
to the other and accepted by the latter, and secondly, prepayment of the premium is not in law a 
condition precedent to the contract of insurance. But it is also 2 common practice of all insurers 
except marine, to stipulate that the contract shall not begin to take effect until the premium has been 
paid. It is well established that the court will not enforce a contract of insurance where there is such 
a stipulation in the policy until the premium has been paid. This is clear from Equitable Fire and Acci- 
dent Office, Limited v. Ching Wo Hong?. But even in cases where there is such a stipulation, it is compe- 
tent for an insurer to waive the condition and the Court will readily infer such a waiver.” 

Then the learned Judge refers to the cases reported in Armstrong v. Turquand?, 
and General Accident Insurance Corporation v. Crank*, and finally comes to the conclusion 
-on the facts that the condition had been waived and that the suit was maintainable. 


The law on the subject is stated in Halsbury’s “Laws of England”, 
` Hailsham Edition, Volume 18, paragraphs 650 and°651, at page 449, thus: - 

“ As soon as the contract is signed the assured becomes liable to pay the premium, but his failure 
to pay it does not in itself absolve the insurers from the liability which they in turn have undertaken 


under the contract. In the event of a loss, therefore happening before payment, they must pay the 
amount due under the contract, unless the contract otherwise provides. 


In practice, prepayment of the premium is usually made a condition precedent to liability, in the 
case not only of the first premium, but also of the renewal premiums. The assured is then precluded. 
from recovering for a loss which happens before the premium is paid. Any such condition, however, 
may be waived.” ` 


In Porter on the “ Law of Insurance’’ the position is thus stated : 


“ But where it is a condition in the policy that the policy shall not be binding until the premium 
is paid, it is competent for insurance to waive the condition, and the Court will readily infer a waiver.” 
The law, therefore, is well settled that a contract of insurance, like other contracts, 
is concluded by offer and acceptance. If there is a stipulation that the liability 
will attach itself under the contract only if premium is paid that will be a condi- 
tion precedent to the policy taking effect. But that is a condition inserted for 
the benefit of the insurer and that can be waived. On this statement of the law 
we have no doubt that the learned Judge has come to the correct conclusion on the 
facts that there has been a waiver of the condition. It was the defendant who offered, 
to take the policies. When repeated demands were made on him for payment 
of premia, he did not repudiate his liability to pay them. On the other hand, he- 
expressly agreed in Exhibit P-6 to pay them. He also renewed those very policies. 
These facts lead to the irresistible conclusion that the condition had been waived 
and that there was a concluded contract of insurance between the parties. 


On this finding the appeal fails and is dismissed with costs. 
R.M. Appeal dismissed. 





r ALR. 1935 Bom. 236. * g. (1857) Ir. G.L.R. 32. 
2. L.R. (1907) A.C. 96. : : 4 17 TLR. 233. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GovinpA MENON. 


Karuppana Gounder and others .. Petitioners* 
v. ; 
Kolandasami Gounder and others .. Respondents. 


Exidence—Registration copy of a document—Admissibility—Proof of contents—If oral evidence necessary 
—Applicability of Evidence Act (I of 1872), section go and Registration Act (XVI of 1908), section 57 (5). 


` Section 57 (5) of the Indian Registration Act provides that a certified copy of a document obtained 
from a Registrar’s Office sha}] be admissible in evidence for the purpose of proving the contents of the 
original document. That means that the mere production of a certified copy without any further 
orať evidence to support it would be enough to show what the original document contained. 


But the law is that a certified copy of what has been copied in the books of registration is admissible 
to prove the contents of the original document only when a case is made out for the introduction of 
secondary evidence, that is, by proof of the loss of the original or where a original is withheld by a 
party in whose possession it is or is presumed to be. In the case of registration copies what is appli- 
cable is not section go of the Indian Evidence Act but sub-section (5) of section 57 of the Indian 
Registration Act. 


Somayajulu v. Seethayya, (1922) I.L.R. 46 Mad. 92 (F.B.), Sangam Lal v. Ganga Din, 1.L.R. (1946) 
All. 178: A.LR. 1946 All. 389 and Venkata atnam v. Sitaramayya, (1950) 1 M.L. J. 720, distinguished. 


Petition under section 115 of Act V of 1908 praying that the High Cowt will 
be pleased to revisethe order of the Court of the District Munsif of Karur, dated 
21st December, 1951 and made in O.S. No. 195 of 1950. 


K. V. Srinivasa Aiyar and S. K. Sundaram for Petitioners. 
A. V. Narayanaswami Aiyar and Venkatachalam for Respondents. 


The Court made the following 


OrpvrEr.—During the course of the trial of O,S. No. 195 of 1950 on the file 
of the District Munsif’s Court of Karur the plaintiffs Attempted to adduce in evidence 
a certified copy of a registered partition-deed entered into on 22nd May, 1886, 
among various individuals. Before this was done, the plaintiffs had asked defendants 
3 and 4 ‘to produce the original partition deed but the same had not been complied 
with. A registration copy was therefore sought tobe let in. Defendants 1 and 2 
contended. that since the registration copy was not thirty years old it should be 
proved strictly like the original and the presumption under section 90 of the Iadian 
Evidence Act could not be drawn in this case. 


The executants and the attestors of the original partition-deed are dead and it 
was not possible to prove the same by direct oral evidence. The learned District 
Munsif relied upon a decision in Venkataratnam v. Sitaramayyat, where a Bench of 
this Court held that in view of the decision of the Privy Council in Basant Singh v. 
Brij Raj Saran Singh®, the view expressed in the Full Bench in Subramanya Somaya- 
julu v. Seethayya’, that the presumption under section go of the Evidence Act with 
regard to documents 30 years old arises in the case of copies as well as originals 
and that if a copy is found to be a true copy, a presumption may be made of the 
genuineness of the original itself is no longer good law, and that the party relying 
on such a copy must.prove the execution of the original in some way known to law 
at least by approved circumstantial evidence. The learned District Munsif also 
extracted a passage from the judgment of the Privy Council and held that where a 
copy of a document purported to be thirty years old is produced it can be admitted 
in evidence only if the proof of the execution of the original is shown in some way 
known to law at least by approved circumstantial evidence. The trial Court had 
also held that the three unregistered lease-deeds which were sought to be admitted 
were also inadmissible. 





* C.R.P. No. 303 of 1952. 17th July, 1953. 


1. (1950) 1 M.L.J. 720 LL.R. 57 All. 494 (P.C.). 
2. (1935) 69 M.L.J. 225: : L.R. 62 LA. 180: 3. (1922) I.L.R. 46 Mad. 92 (F.B.). 


78 a o THE MADRAS LAW JOURNAL REPORTS., >L o [1958 


In revision the question of the admissibility of the unregistered lease-deeds is 
not seriously pressed, and therefore it remains to consider only the validity of the 
lower Court’s order upholding the objection by the defendants that a certified copy 
of the partition-deed is not admissible in evidence. i pei 


Section 57 of the Indian Registration Act deals, among other things, with the 
grant of certified copies, and sub-section (5) lays-down that all copies given under 
that section shall be signed and sealed by the registered officer and shall be admissi- 
ble for the purpose of proving the contents of the original documents. But the law 
is that a certified copy of what has been copied in the books of registration is admis; 
sible to prove the contents of the original document only when a case is made out 
for the introduction of secondary evidence, i.e., by proof of the loss of the original 
~ or where a original is withheld by a party in whose possession it is or is presumed 
to be. In this case the plaintiffs have done all they could by giving notice to defend- 
ants 3 and 4 to produce the original which notice has not been complied with. 
Therefore, the requisite essentials for the adducing of secondary evidence have been 
‘properly complied with. When once the case for the introduction of secondary 
evidence is made out, a certified copy got from the Registrar’s office can be admitted 
under section 57, sub-section (5) of the Indian Registration Act without other 
proof than the Registrar’s certificate of the correctness of the copy and shall, be taken 
as a true copy. It seems to me that the plaintiffs have satisfied the Court that the 
necessary pre-requisites for the introduction of secondary evidence as contemplated 
under sections 65 and 66 of the Evidence Act, have been made out. When once 


it is proved that the party is entitled to adduce secondary evidence, then the question ` 


arises what is the mode of proof of the certified copy? As stated already under 
section 57 (5) of the Indian Registration Act, a certified copy obtained from a 
Registrar’s office shall be admissible for the purpose of proving the contents of the 
original documents. That means that the mere production of a certified copy 
without any further oral evidence to support it would be enough to show what 
the original document contained. That a registration copy is the copy of a public 
document contemplated under section’ 74, sub-section (2) of the Indian Evidence 


Act, is indisputable and the copy of such a document is a certified copy of a public ` 


document unde: section 76 of the Indian Evidence Act. 


The decisions to which my attention has been invited, viz.,- Venkataratnam 
v. Sitaramayyat, Basanti Singh v. Brij Raj Saran Singh? and other cases, deal with 
registration copies of wills which are said to be more than thirty years old. But 
the requirements of proof regarding wills are somewhat different from those of 
partition-deeds. The decision in Sangam Lal v. Ganga Din? on which reliance has 
been placed by the learned counsel for the respondents cannot be applicable to the 
present case. It is doubtful, as can be seen from the observations in page 391 of the 
report in Sangam Lal v. Ganga Din? whether the alleged certified copy produced 


there was really a registration copy. In the case of copies granted under sub-- 


‘section (5) of section 57 of the Indian Registration Act, they can be admitted for 
the purpose of proving the contents of the original document, i.¢., in such cases 


- - ‘it would be as if the original itself has been produced. The ruling in Venkataratnam 


v. Sitaramayya) has not considered the effect of sub-section (5) of section 57 of the 
Indian Registration Act, for in the case of registration copies what is applicable 
is not section go of the Indian Evidence Act but sub-section (5) of section 57 of the 
Indian Registration Act. I am, therefore, inclined to hold that the registration 
copy of the partition-deed sought to be let in does not require any further, proof 
and is therefore admissible in evidence. The order of the learned District Munsif 
rejecting the registration copy of the partition-deed alone is set aside and his order 
rejecting the unregistered lease-deeds is confirmed. Each party will bear his or their 
own costs in this revision petition. 


R.M. — Petition allowed. 


- g \ 
i. (1950) 1 M.LJ. 720. . LL.R. 57 All. 494 (P.C:). yo 
2. (1935) 69 M.L.J. 225: L.R.621.A.180: 3. ° LL.R. (1946) All. 178: A.LR. 1946)All. 389. 
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_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANCHAPAKESA AYYAR. 


The Province of Madras represented by the District Collector 
- . of Ramanathapuram at Mathurai ». Appellant*® 
ey, i 
P. L. P. Ramaswami Chettiar and others .. Respondents. 
. 
Court-fees Act (VII of 1870), sections 11 and 12 —Decree based on compromise—Provision in the decree 


Jor payment of deficit court-fee before  execution—-Payment out of Court—Whether amounted to cheating of 
Government—Deficit court-fee—Government if can proceed in execution for. 


The State Government appealed against a sub-Court’s order dismissing an execution petition, 
filed by the Government for attaching defendants’ movables, on the ground that the Government 
was not a party tothe decree and could not execute it and that, even if it was entitled to execute it, 
it could not be allowed to do so under section 11 of the Court-fees Act till the additional court-fee 
due on the amount decreed to plaintiff under a compromise decree was paid, 


Held, (1) that the State Government got no right to the additional court-fee. In view of the 
compromise decree in the present case therc was no time wasted by the Court so as to entitle Govern- 
ment to ask for additional court-fee as of right. Further the principle of non-executability will apply 
with greater force when the compromise allowed execution only if payment was not made as agreed 
on and said nothing about any deficit court-fee. The plaintiff was bound to pay only if and when 
he executed the decree. Prima facie there is nothing to prevent the plaintiff from settling with the 
defendant outside Court, as it was done here, and receiving either the whole or a portion of the 
amount decreed. It will not amount to cheating the Government. Nothing under the law can 
compel the plaintiff to execute his decree in order that the Government may be enabled to recover 
the deficit court-fee. 


Mt. Bibi Aliquinnisa v. Ma. Shafique, (1950) I.L.R. 29 Pat. 514: A.LR. 1950 Pat. 358, referred to. 
Venkatanandam, In re, 61932) 64. M.L.J. 122 : ILL.R. 56 Mad. 705, referred’ to. 


(2) Order 33, rules 10 td 14, Civil Procedure Code, have no application to a case like this 
because of the fact that the deficit court-fee was not only not a first charge but not a charge at all 
and has to be recorded like any ordinary amount decreed. i 


(3) The Government was to be deemed, no doubt, a party to the decree though subject to 
certain conditions. i 


Appeal against the order of the Court of the Subordinate Judge of Devakottai, 
dated 23rd September, 1949 and made in E.P. No. 169 of 1949 in O.S. No. 94 of 


1946. 
Thë Government Pleader, (P. Satyanarayana Raju) for Appellant, 


Respondents not represented. 


- The Court delivered the following 
Jupcment.—This is an interesting case where the State of Madras has appealed 
against the order of the Principal Subordinate Judge, Devakottai, in E.P. No. 169 
of 1949, in O.S. No. 94 of 1946, dismissing the execution petition filed by the Govern- 
. ment for attaching the defendant’s movables on the ground that the Government 
was not a party to the decree and could not execute it, and that, even if it was 
entitled to execute it, it could not be allowed to do so, under section 11 of the Court- 
fees Act, till the additional court-fee of Rs. 1,552-7-0 due on the amount decreed 
to the plaintiff under the compromise decree was paid. “The respondents in this 
C.M.A. (the defendants judgment-debtors) are all absent and have not been repre- 
sented by counsel. So, the learned Government Pleader has been left to argue 
the intriguing points of law involved alone, without opposition or rival. Still, 
as it is the Court’s duty to consider, even in such cases, whether the appellant can 
have the relief, he wants, by getting the lower Court’s order set aside and being 
permitted to execute the decree regarding the additional court-fee unconditionally, 
I have considered the matter fully and am convinced that the lower Court’s order 
regarding the non-executability of this decree by the Government, is correct, as the, 
‘ Government have not proved their right to execute it, let alone their right to execute 
without even paying the deficit court-fee, under section 11 of the Court-fees 
“Act. | : í : 


if 





~  * AAO. No. 186 of 1950. `” 7° % 25th March, 1953. 
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The facts were briefly these : The plaintiff, Meyyammal Achi, had brought 
a suit for accounts regarding a deposit in the defendant’s firm in Kuala Lumpur 
(Malaya) against five defendants, the 1st defendant, Ramaswami Chettiar, alone 
being a major, the others .being his minor sons. She had valued the suit at Rs. 
5,500 and had paid a. court-fee of Rs. 442-7-0. ‘Finally, the parties compromised 
the matter, and, on 16th September, 1948, the plaintiff got a compromise decree 
for Rs. 40,309-6-0 (in India currency) to be paid on or before 1st December, 1951, 
at Kuala Lumpur in instalments. If the defendant did not pay the amount as 
per compromise, the plaintiff was permitted under the compromise to proceed 
against the defendant’s properties in Kuala Lumpur, Bentre, and headquarters 
(Oor) by way of execution. Clause 6 of the compromise decree runs as follows : i 
“That the plaintiff do pay to the Government, before executing this decree, a sum of 
Rs. 1,552-7-0 the additional court-fee due on the amount allowed to the plaintiff as per compromise, 
over and above the court-fee paid on the valuation of the claim in the plaint.” 
Mr. T. N. C. Srinivasavaradachariar was the Judge who passed the compromise 
decree. He was also the Judge who dismissed the Government’s execution petition. 


It is urged by the learned Government Pleader that the cunning plaintiff and 
the defendants (both belonging to the Nattukottai Chettiar caste) colluded and 
resolved that the decree should not be executed through court, and the defendant 
paid the plaintiff, outside the Court, some amount, the exact amount not being 
known to the Government, in full satisfaction of the decree and thus the parties 
cheated the Government of the court-fee due to it under clause 6 and necessitated 
the filing of the execution petition by the Government. 


The Government filed E.P. No. 55 of 1949 for attaching the decree in favour 
of the plaintiff and for realising the sum of Rs. 1,552-7-0 due to it, as additional 
court-fee along with a sum of Rs. go for interest. By an order, dated 5th March, 
1949, the decree was directed to be attached, and prohibitory orders were served 
on the plaintiff'and the defendants. No counter was filed to this Execution Peti- 
tion by the plaintiff or the defendants. On and April, r949, the attachment was 
corffirmed and E.P. No. 55 of 1949 was closed. Then the Government filed E.P. 
No. 169 of 1949 for attaching the defendant’s movables for the realisation of the 
court-fee, which with interest, had now come to Rs. 1,594-9-0. On 2oth August, 
1949, an order for attachment was made but subsequently, the first defendant (the 
father and guardian of the other four defendants) appeared and applied in E.A. 
No. 430 of 1949 to be permitted to state his objections to the execution. By an 
order, dated 31st August, 1949, he was permitted to file a counter and the issue 
of the warrant for the attachment of the movables was stayed. He then filed a 
counter in which he contended inter alia that the Government had no right to execute 
the decree against the defendants for two reasons. Firstly, it was not a party to the 
decree and had no executable decree against the defendants in its favour, and, 
secondly, the decree could not be executed under section 11 of the Court-fees Act 
without the additional court-fee of Rs. 1,552-7-0 being paid. The learned Subordi- 
nate Judge ‘held that the Government could not be deemed to be a party to the 
decree on the analogy of Order 33, rule 13, Civil Procedure Code, or to have the 
rights under Order 33, rule 14, Civil Procedure Code and that it had also no first 
charge on the subject-matter of the suit on the analogy of Order 33, rule 10, Civil 
Procedure Code, or a right to apply to the Court for an order for payment of the 
court-fee on the analogy of Order 33, rule 12, Civil Procedure Code. He also 
held that the first defendant could object to the execution, in spite of the order, dated 
grd April, 1949, as the first defendant’s objections were only on points of law, and the 
Government had no right to apply for execution of the decree against the defendants. 
under the law. So he dismissed the execution petition. Hence this Civil Miscel- 
laneous appeal by the Madras State. ‘ 

The first question that arises for determination is whether the State Govern- 
ment gets a right to the additional court-fee of Rs. 1,552-7-0 even if the plaintiff .' 
in whose favour the decree stands, does not want to execute the decree, or before © 
he tries to execute the decree. This point has, in my opinion, to be answered 
categorically in the negative, though it is not entirely free from difficulty. Though. 
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‘the learned Government pleader, urged vehémently that the court’s time had been 
wasted on hearing this matter and that, therefore, the court-fee had been earned, 
and that therefore, whether the decree-holder wanted to execute the decree or not, 
he should pay the deficit court-fee, had to admit that there were some cases where 
the court has wasted its time and yet the Government do not as a matter of fact 
recover the court-fee. Thus, when a suit has been fully decided by the trial court 
after receiving (through some mistake or error) less than the due amount as court- 
fee and the appellate court, by virtue of its powers under section 12 (2) of the Court 
Fees Act, directs the deficit court-fee on the plaint to be paid and it is not paid, 
the only penalty enforced is the dismissal of the suit, or the appeal, as the case may 
be. (See the ruling in Mt. Bibi Aliquinnisa v. Md. Shafiques. No execution is taken 
out against the plaintiff for recovering the deficit court-fee in the suit. So too 
when a person has filed a suit or an appeal with insufficient court-fee and has 
failed to pay the deficit court-fee as per order of court, usually the only penalty 
is the rejection of the suit or the appeal, as the case may be under Order 7, Rule 11, 
Civil Procedure Code, etc. No execution is taken by the Government for recovering 
the deficit court-fee. I may add that in the present case it was also a compromise 
decree, where the court did not spend much time and pass its own decree. It seems 
to me that this principle of non-executability will apply with greater force when the 
compromise allowed execution only if payment was not made as agreed on, and said 
nothing about any deficit court-fee, and clause 6 of the decree also says that the 
plaintiff should pay the Government the deficit court-fee only before executing the 
decree, implying thereby that the plaintiff was bound to pay only if and when he 
executed the decree. Prima facie, there is nothing to prevent the plaintiff from 
settling with the defendant outside the court and receiving either the whole or a 
portion of the amount decreed, and that will not amount to cheating the Govern- 
ment, as the learned Government Pleader contends. The plaintiff’s lability to 
pay the deficit court-fee tó the Government will arise only if and when he tries to 
execute the decree. I cannot see how, under the law, a decreeholder can be com- 
pelled to execute his decree so that the Government may be enabled to recover 
the deficit court-fee. That is ‘why fraud by both sides is set up now. Fraud stands, 
no doubt, on an exceptional footing under the law. It cuts through-almost every- 
thing. But whether the charge of cheating the Government of the court-fee, by 
taking the whole amount under the decree from the defendant outside the court, 
relied on by the learned Government Pleader, will stand, and whether such settle- 
ment outside the court will amount to cheating and abusing the process of court 
and will affect the above principle of non-executability, has to be determined in a 
proper suit brought by the Government against the plaintiff and the defendants, 
claiming damages, on account of such fraud. There was no such suit here. I do 
not think such a suit will succeed, unless the plaintiff had executed the decree without 
paying the deficit court-fee and recovered the decree amount. 


It is interesting to note that this subject of non-payment of deficit court-fee was 
considered by Ramesam, J., in the case in Venkatanandam in re?, The learned Judge 
remarked as follows :— _ 


“ According to the view of the Privy Council, the appellant whether plaintiff or defendant, 
can give some valuation, and one cannot complain that the amount in the memorandum is not the 
proper amount the reason being that, in suits for accounts, it is impossible to say at the outset what 
exact amount the plaintiff will recover, and they apply this principle to appeals also. The question 
that arises is, if the appellants can file their appeals on any valuation they like and pay court-fee on 
it; and the whole case can be heard on such payment, and if, as the result of the hearing of the appeal, 
they can succeed for a much larger amount than the amount for which they paid court-fees, can it 
not be said that the Crown has been deprived of the court-fee properly due, and, if so, how is this 
amount to be recovered. Lord Tomlin referred to section 11 of the Act, but it seems to me that 
section 11 may not give adequate remedy to the Crown, for section 11 refers to execution, and, before 
the decreeholder, seeks execution, he must pay the court-fee. But suppose the® party settled the 
matter privately, and the decreeholder had not to seek execution, would not the Crown be deprived 
of the proper court-fees in such a case? Section 11, no doubt furnishes one method, but, for the 
protection of the interests of the Crown, it is necessary to indicate what the proper practice should be. 





; 
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Pat. 358. 705. 


go - 


` 
722 gin ae ‘THE MADRAS LAW JOURNAL REPORTS. [1953 |. 


Af the appellate Court, after hearing and consideration of the appeal, comes to a conclusion in favour ` 
of the appellant in respect of a far larger amount than what he has paid court-fees for, the proper 
thing would be to post the cases for orders and direct the appellant to pay additional court-fee and 
only then the judgment should be delivered and the decree should be allowed to be drawn up.” I think 
‘this protects the Crown’s interests properly.” 


It is significant that the learned Judge wanted the judgment to be delivered, 
and the decree drawn up, only after the deficit court-fee was paid up, and did not 
say that, even if the judgment was delivered and the decree drawn up, as here, the 
‘Government would be entitled to file an execution petition for recovering the deficit 
court-fee, even if the decreeholder did not try to execute the decree in his favour 
but settled it privately outside the court. The inference-is obvious, Government 
have no such right. 


The learned Government Pleader relied on the analogy of the court-fee due 

in a pauper suit or appeal under Order 33, rules 10 to 14, Civil Procedure Code. 

But there are three vital differences between such cases and cases like these. The 

“first is that a pauper is allowed, under the law, to file a suit or appeal without paying 

the requisite court-fee. The plaintiff here is admittedly, not a pauper, and I cannot 

see how the special provisions relating to paupers can be transplanted and applied 

to the case of non paupers like him. Secondly,.under Order 33, rule ro, the amount 

of court-fee which would have been paid by the pauper plaintiff, if he had not been 

permitted to sue as a pauper, will be covered by a decree in favour of the Govern- 

ment without any condition, whereas here, there is no such unconditional decree’ 
in favour of the Government, clause 6 of the decree specifically stating that the 

plaintiff should pay to the Government the deficit court-fee of Rs. 1 1,552-7-0 only 

before executing the decree. Thirdly, under Order 33, rule 10, Civil Procedure 

Code, the court-fee thus decreed to the Government shall be the first charge on the 

subject-matter of the suit, whereas the deficit court, fee in this case is not only not 
the first charge but not a charge at all, and has to be recovered like any ordinary 

amount decreed. Besides, in cases like this, the Government do not also get the 

rights under Order 33, rules, 12, 13 and 14, Ciyil Procedure Code. 


The next point which arises for determination is whether the Government 
‘can be considered to be in any case a party to the decree in a case like this. I consi- 
der that the Government can be considered to be a party to a decree like this, where / 
there is a clause like clause 6 giving it a right to recover a certain amount in certain 
‘contingencies from the plaintiff decreeholder, but only when the decreeholder 
executes the decree without paying the court-fee due. On this point alone I differ 
“ from the lower court’s view, though I agree with4ts view that in no other case can 
the Government be considered to be a party to the decree entitled to appeal and be’ 
> heard. Even this right of Government will be subject in my opinion, to conditions. 
The first is that the plaintiff must execute the decree without paying the court-fee, 
before the Government can claim to come on record and pray the court to ask 
him to pay the deficit court-fee due to the Government. The second is that the 
entire deficit court-fee due should be paid under section 11 of the Court-Fees Act 
before the decree can be executed by the Government also to recover its court-fee 
where the court has allowed execution without collecting it. Section 11 of the 
Court-Fees Act makes this obligatory, whether the execution is by the plaintiff or 
by the Government standing in his shoes, as by the confirmation of the attachment 
of the decree by the Governmment. 


Section 11 of the Court-Fees Act expressly says that the dees ee shall not be exe- 
cuted until such court-fee is paid as would have been payable on the amount claimed’ 
in execution if a separate suit has been instituted therefor. The learned Govern- 
ment Pleader wanted to construe this as if it is a provision applicable only to the 
plaintiff and nôt to any representative of the plaintiff standing in his shoes, like the 

' Government. It is obvious that in. a case for accounts, like this, the Government 
will have no remedy against the defendants except as a representative of the plaintiff ; 
clause 6 of the decree itself shows this. It is the plaintiff who is made liable and 
not the defendants. So, the Government éannot have any greater rights than the 
plaintiff. Nor does section 11 exempt the Government in whose favour a decree 


, 
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` for the additional court-fee is passed in cases like this. Decrees in pauper suits 


stand on quite a different footing, as already stated. So even if the Government 
‘were entitled to execute the decree here (I hold that they were not) they could 
do so only after paying the additional court-fee in full. If the plaintiff, for what- 
ever reason, has not paid it, due to his inability to pay or collusion with the Judgment- 
debtor, or sheer fraud, or foregetfulness, or through carelessness of the court, the 
decree cannot be executed, under section 11, till the additional court-fee is paid, 
and tHe only thing the Government can do is to pay the deficit court-fee itself, on 
behalf of the plaintiff, and then execute the decree (after attaching it) for double 
the amount of the deficit court-fee, in order to recover the court-fee advanced by 
‘them on behalf of the plaintiff and the court-fee due to them under the decree from 
the. plaintiff. In a case like this where the decree is for more than Rs. 40,000 and 


‘double the deficit court-fee due, will only amount to slightly over Rs. 3,000 it may 


be profitable to the Government to do so. -But, here again, the first question whether 


‘the Government have a right to recover the deficit court-fee from the plaintiff, before 


the plaintiff executes the decree, will arise and will be’an insuperable obstacle. 


It was argued by the learned Government Pleader that as the Government 
ultimately appropriate the court-fees, it will be a sheer meaningless technicality 
to ask the Government to pay the deficit court-fee on behalf of the plaintiff and 
then execute the decree regarding the court-fee advanced on behalf of the plaintiff 
and the court-fee due from the plaintiff. I cannot agree. Certain technicalities 
have got a deep meaning. It is not the case of the Government Pleader that the 
Government can file a suit without paying the appropriate court-fee, simply because 
the court-fee ultimately goes to the Government. That being so, the Government 
cannot be exempted from paying the dificit court-fee under section 11 even if it is 
entitled to execute the decree, which it is not. 


. The next point for consideration is whether, the attachment of the decree 
having been made absolute and having become final, the first defendant could have 
been allowed by the lower Court to file a counter raising all these thorny allegations. 
I do not see how he could have been, under the law, prevented. The attachment 
of the decree might have become absolute. But the execution of the decree by the 
Government will still be possible under the law only after the Government had 
proved its right to execute it against the defendants, when the plaintiff had not 
sought to execute it and after payment of the deficit court-fee under section 11. 
Such points of law can be raised at any stage, as they go to the roct of the matter, 
and the lower court was right in allowing the first defendant to raise these objections, 
however thorrfy the Government may find them. It must be remembered that 
the first defendant relied only on the law and the rules, and not on facts or findings 
‘on facts. š 
In the end, therefore, I am of opinion, despite my differing from the lower 


court regarding the Government’s being entitled to be brought on record, in one 
contingency, as a party to the decree, that the dismissal of the execution petition 


‘by the Government was correct and proper, because the Government had not 


proved its right to execure the decree at that stage, let alone its failure to pay the 
deficit court-fee and the impossibility of allowing the execution of the decree by the 
plaintiff or by the Government without such payment. In this view, this Civil 
Miscellaneous appeal deserves to be and is hereby dismissed. 


The learned Government Pleader asks for leave to appeal. No leave is neces- 
sary in the case of a Civil Miscellaneous Appeal like this. So, it cannot be granted. 
It is argued that the point I have decided in this Civil Miscellaneous Appeal is 
of great importance and of every day occurrence. That is so. The Government 


- thay, if they like, file an appeal for which they require no leave. 


K.C. f Appeal dismissed. 


s 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PREsENT :-—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE VENKATA- 
“RAMA AYYAR. è 


J. Nageswara Rao ` ..  Petitioner.* 
v. : 
The State of Madras represented by the Commissioner, A 
Board of Revenue .. Respondent. 


Madras Prohibition Act (X of 1937), sections 16, 18 and 23 (2)—Validity—Constitution of India (1950)— 
Act if repugnant to—If void in so far as it relates to medicinal preparations—Power of Government to cancel 
or suspend licences—Validity—Levy of excise duty on medicinal preparations by State Government-—Competency of- 


A power to enact a law in respect of the intoxicating liquors must of necessity carry with it the 
power to regulate medicinal preparations. Such a regulation cannot be attacked as an encroach- 
ment on the right of a citizen to acquire, hold and dispose of property because its object is not to inter- 
fere with those rights, but to prevent evasion of prohibition laws under cover of those rights. 


The provisions of the Madras Prohibition Act (I of 1937), in so far as they relate to medicinal 
preparations are regulatory and reasonable in character and are valid. Section 16 of the Act imposes. 
on the Government a duty to exempt medicinal preparations from the operation of the Act. 


Section 23 (2) of the Act authorises the Government to cancel or suspend a licence without 
assigning any reasons therefor. The exercise of a fundamental right cannot be made to depend on 
the unfettered discretion of executive authorities and section 23 (2) of the Act is void. 


A duty on medicinal preparations is within the exclusive competence of the Union under Entry 
84, List 1, Schedule VII of the Constitution and a duty on bulk gallon of medicinal preparations is. 
clearly an excise duty and is ultra vires the powers of the State Legislature. . 
Petition under Article 226 of the Constitution praying that in the circumstances 
stated in the affidavit filed therewith the High Court will be pleased to issue a Writ of 
Certiorari calling for the records connected in the orders G.R.. No. 4507/ABK/52, 
XC4, dated 29th May, 1952 on the file of the Board of Revenue, Madras and quash 
the said order and direct the Respondent to forbear from enforcing against the peti-- 
tioner herein the provisions of the Madras Prohibition Act in relation to the prepa- 
ration and sale'of Asavas, Arishtas and ‘ Vitogen’ and to refund the licence fees 
of Rs. 11-0-0 paid by the Petitioner for 1952 for Forms III-A and III-B. - 


K. V. Venkatasubramania Aiyar, P. V. Rama Variar, J. Nageswara Rao and S. Mohan 
Kumaramangalam for Petitoners. 


The Advocate-General (V. K. Tiruvenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) for Respondents. 


. 


Judgment of the Court was ‘delivered by 


Venkatarama Ayyar, J—The question that is raised for our determination in 
these applications is as to the validity of the provisions of the Madras Prohibition 
Act, X of 1937, hereinafter referred to as the Act, in their application to medicinal 
preparations. The petitioner in W:P. No. 593 of 1952 is a practitioner of Indian 
medicine who has patended a medicine called ‘ Vitogen’ and he challenges the 
validity of an order passed by the Government on 29th May, 1952 declaring that 
t Votogen’ was liable to be taxed as ‘medicated wine’. That order was passed 
under Notification No. 473, dated 7th March, 1949 which runs as follows : 


“ In exercise of the powers conferred by section 18-A of the Madras Prohibition Act, 1937 
(Madras Act X of 1937), and of all other powers hereunto enabling, His Excellency the Governor 
of Madras hereby directs that medicinal preparations containing spirit self-generated from grapes,. 
grape juice or raisins which are similar to medicated wines shall be included in the term ‘ medicated 
wines ° and duty shall be levied at Rs. 35 per proof gallon on the spirit contained in such medicinal 
preparations permitted to be imported, exported, transported, manufactured, issued from any’ 
manufactory or institution or sold, under the provisions of the said Act or any rule, notification, 
Licence or permit issued thereunder : Provided that purely Ayurvedic preparations containing 20 per : 
cent. or less of proof spirit self-generated as aforesaid shall be exempt from duty and the decision of 
the Board of Revenue, Madras, arrived at in consultation with the competent medical authority 
appointed by the Government, as to whether any medicinal preparation is or is not a purely 
ayurvedic preparation eligible for exemption from duty, shall be final.” i 

Ld 





* W.P. Nos. 593, 672 and 673 of 1952 and 149 of 1953. Caqth July, 1953. 


y 
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Acting under this Notification the Government of Madras decided in consulta- 
tion with the principal, College cf Indian Medicines, that ‘ Vitogen’ was not 
a pure Ayurvedic preparation, that it fell under the category of ‘ medicated wines’ 
and that it was liable for a duty of Rs. 35 per proof gallon of its spirit contents. 
‘The petitioner made several applications to the Board of Revenue for cancellation 
of this order and by its final order, dated 29th May, 1952 which is now in question 
the Board declined to reconsider its previous orders. The contention of the peti- 
tioner is that ‘ Vitogen’ is a purely Ayurvedic preparation and that it falls within 
the proviso to the Notification and that the order of the Government classifying it 
as ‘medicated wine’ was erroneous and should be set aside. ‚He also contended 
that the provisions of the Act requiring licence to be taken for the manufacture 
and sale of medicinal preparations were repugnant to Article 19 (1) (f) of the 
Constitution and void. He accordingly prays for a refund of Rs. 10 paid as licence 
fee. 


The petitioner in W.P. No. 672 and W.P. No. 673 of 1952 is an Ayurvedic 
doctor at Calicut. , His complaint is directed against G.O. No. 1505 dated 7th 
April, 1952 under which the licensees are required to pay a ‘duty of Rs. 35 per 
proof gallon on all pure Ayurvedic Asavas and Arishtas containing more than 20 
per cent. proof spirit.” His contention is that this levy is illegal as it is within the 
exclusive competence of the Union. He also contends that the Act in so far as it 
relates to medicinal preparations is vaid and that the provisions as to licence are 
unenforceable. 


The notification under challenge in W.P. No. 672 of 1952 was modified by 
Notification No. 941 dated 18th November, 1952 which provided inter alia that a 
gallonage fee of Rs. 3 per bulk gallon should be paid on such of those preparations 
as are classified by the Board of Revenue as potable. It is the validity of this Noti- 
fication that is questicned in W.P. No. 149 of 1953. The petitioner is an Ayur- 
vedic Doctor and the Managing Trustee of a pharmacy called ‘ Arya Vaidyasala ’ 
which is engaged in the manufacture and sale of Ayurvedic preparations: He 
contends that the levy of the duty under Notification No. 941 is illegal on the ground 
that it is beyond the competence of the State Government. He also attacks the 
validity of the provisions of the Act relating to licences as unconstitutional and 
void. j 

On these contentions, three points arise for determination: 

(1) Is the Act in so far it relates to medicinal preparations, void ? 
And, are the provisions of the Act with reference to licences unenforceable ? 


(2) Is the levy of duty under the Notification dated 18th November, 1952 
ultra vires of the powers of the State ? : 


(3) Is the order of the State declaring that ‘ Vitogen’ is a medicated wine 
liable to be set aside ? 


(1) The statutory provisions bearing on this question are section 3 (9), 


' section 4, section 16 (1), section 18, section 23 and Form III-A, III-B and UI-C 


prescribed under section 18 of the Act. Section 3 (9) defines liquor as including 
all liquid consisting of or containing alcohol and that would take in medicinal 
preparations. Section 4 generally prohibits the manufacture of, traffic in and 
‘consumption of liquors. Section 16 (1) provides inter alia that the State Government, 
may, by notification and subject to such conditions as they think fit, exempt any 
specified liquor or intoxicating drug or article containing such liquor or drug from the 
observance of all or any of the provisions of the Act on the ground that such liquer, 
drug or article is required-for a medicinal purpose. Section 18 confers authority 
on the Government to issue ‘licences to any person or in respect of any institution 
for the manufacture, export, import, transport, sale or possession of any liquor 
or article containing such liquor on the ground that such liquor or article is required 
by such person .or in respect of such institution for bona fide medicinal purpose ‘$ 
Section 23 provides for the cancellation or suspension of licences and is as follows : 
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“Section 23 : (1) The Collector may cancel or suspend any such licence or permit— 
(a) If any fee payable by the holder thereof be not duly paid ; or i , 


(4) in the event of any breach by the holder of such licence or permit or by his servants or by 
any one acting with his express or implied permission on his behalf, of any of the terms or conditions 
of such licence or permit ; or . i 


(c) if the holder thereof is convicted of any offence against this Act, or of any cognizable and 
non-bailable offence ; or : , 


we . , . . . - e . 
(d) if the conditions of such licence or permit provide for its concellation or suspension at will ; 
or 


(e) if the purpose for which the licence or permit is granted ceases to exist. 


(2) The State Governmenr may cancel or suspend any such licence or permit without assign- 
ing the aforesaid or any other reasons.” ; 


In exercise of the powers conferred by section 18 the Government issued a. 
Notification, No. 792, dated 15th October, 1937 prescribing forms of the licences 
to be issued under that section. Form III-A is termed ‘ Ayurvedic Practitioner’s 
licence’. It is intended to be issued to doctors who run their own dispensaries and 
administer medicines to the patients there. It authorises the licence holder to 
manufacture Indian Medicinal preparations known as Asavas and Arishtas. The 
licensees are permitted to sell those medicines to their own patients. Accounts are 
to be maintained and a fee of one rupee is charged for the licence. Form III-B 
is termed ‘ Ayurvedic Pharmacy licence’ and it authorises the manufacture, 
possession and sale of all Asavas and Arishtas by the licencees subject to the condi- 
tions prescribed therein. The fee charged is Rs. 10 per licence. Form III-C is 
called ‘ Ayurvedic depot licence for import, possession and sale of Asavas and 
Arishtas’., It prescribes the conditions which have to be complied with by the. 
licencee and the fee charged is Rs. 5 per annum. 


On these provisions, the contention of the petitioners is that while a law enacting 
prohibition might be valid, if it is limited to intoxicating liquors, it would be bad, 
if it extends to medicinal preparations and that as the prohibitions enacted in section 
4 of the Act with reference to liquor must also strike at medicinal preparations by 
force of the definition in section 3 (9), it would, to that extent, be void as repugnant 
to Article 19 (1) (f) of the Constitution. The correctness of this position is beyond 
dispute, in view of the decision of the Supreme Court in The State of Bombay and 
another v. F. N. Balasara+, But that, however, does not*answer the real question 
that arises for determination in these petitions. That question is not, whether 
_ the prohibitions enacted in section 4 are valid as regards medicinal preparations— 
that is not contended for ; but, whether in view of section 16 and section 18, the . 
statute should not be construed as merely providing for the regulation of medicinal 
preparations. If that is the true character of the impugned legislation, it cannot ` 
be maintained that it is not valid. „No question of the character debated in 
Fram Nusserwanji v. State of Bombay*, arises as to the competence of the State 
Legislature, to regulate medicinal preparations in enacting a law in respect of intoxi- 
cating liquors under Entry 31 in List II of Schedule Seven of the Government of 
India Act, 1935. That the power to legislate on intoxicating liquors includes the 
power to legislate on liquids which contain alcohol is now settled by the decision 
of the Supreme Court in The State of Bombay and another v. F. N. Balasarat. The 
following observations of Fazl Ali, J. bea:ing on the question might be quoted : 


“ Accordingly I consider the appropriate conclusion to be that the word ‘liquor’ covers not 
only.those alcoholic liquids which are generally used for beverage purposes and produce intoxi- 
cation, but also all liquids containing alcohol. It may be that the latter meaning is not the meaning 
which is attributed to the word ‘ liquor’ in common parlance especially when that word is prefixed 
by the qualifying word ‘ intoxicating’ but in my opinion having regard to the numerous statutory, 
definitions of that word, such a meaning could not have been intended to be excluded from the scope 
of the term ‘intoxicating liquor’ as used in Entry 31 of List II.” 





° x. (1951) 2 M.LJ. r41 : (1951) SCJ. 478: 2. LLR: (1951) Bom. 17: A.LR. 1951 Bom. 
1951 S.C.R. 682 (8.C.). . 210, para. 13 at p. 216 (F.B.). ee 
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` Vide also observations to the same effect in Fram Nusserwanji v. State of Bombay? 
and the decision of the Judicial Committee in Croft v. Dunphy?. 


The further question that arises for consideration is whether such a regulation 
is bad as contravening any of the Constitutional limitations. That there is need 
for such a regulation cannot be seriously disputed. Starting with the position 
as established by the Supreme Court in The State of Bombay v. F. N. Balasara®, a 
law relating to prohibition will be valid with reference to intoxicating liquids, but 
would”be void as regards medicinal preparations. If the two subjects were wholly 
unrelated and if their respective fields were separate and distinct, a question of the 
kind now under discussion cannot arise. But they overlap, there being several 
medicinal preparations which contain alcohol in varying degrees and it is this that 
constitutes the need for regulation of medicinal preparations. While such prepa- 
rations should on the one hand be immune from prohibitions relating to intoxicating 
liquors, such immunity should not on the other hand be availed of as a means for 
_ evading those prohibitions. Therefore, a power to enact a law in respect of intoxi- 

cating liquors must of necessity carry with it the power to regulate. medicinal pre- 
_ parations. Such a regulation cannot be attacked as an encroachment on the right 
of a citizen to acquire, hold and dispose of property, because its object is not to 
interfere with those rights, but fo prevent the evasion of prohibition laws under 
cover of those rights. 


In America, the validity of such regulations has been repeatedly affirmed. 
In Purity Extract @ T. Co. v. Lynch* the question related to the validity of a State 
law prohibiting the sale of malt liquors. In holding, that it did not contravene 
the 14th Amendment, Hughes, J. observed : f ` 


“ That the State, in the exercise of its police power, may prohibit the selling of intoxicating li- 
quors, is undoubted. It is also well established that, when a state exerting its recognized authority, 
undertakes to suppress what it is free to regard as a public evil, it may adopt such measures having 
reasonable relation to that and as it may deem necessary in order to make its action effective. It 
does not follow that because a transaction, separately considered, is innocuous, it may not be included 
in a prohibition the scope of which is regarded as essential in the legislative judgment to accomplish 
a purpose within the admitted power of the Government. ... It was competent for the legisla- 
ture of Mississippi to recognize the difficulties besetting the administration of laws aimed at the pre- 
vention of traffic in intoxicants. It prohibited, among other things, the sale of ‘ malt liquors’. In 
thus dealing with a class of beverages which, in general, are regarded as intoxicating, it was not hound 
to resort to a discrimination with respect to ingredients and processes of manufacture which, in the 
endeavour to eliminate innocuous beverages from the condemnation, would facilitate subterfuges 
and frauds and fetter the enforcement of the law. A contrary conelusion, logically pressed, would 
save the nominal power while preventing its effective exercise.” 


In Ruppert v. Caffey®, the question again related to a law prohibiting malt 
liquors. In affirming its validity, Brandeis, J. observed : l 


“ The decisions of the courts as well as the actioh of the legislatures make it clear or, at least, 
furnish ground upon which Congress reasonably might conclude that a rigid classification of beverages 
is an essential of either effective regulation or effective prohibition of intoxicating liquors.’ 


In Selzman v. United Siates* the question was whether a law prohibiting the 
manufacture and sale of intoxicating liquors could regulate the sale of denatured 
alcohol. In upholding the validity of the law, Taft, C.J. observed : 


“ The power of the Federal Government, granted by the 18th Amendment, to enforce the prohi- 
bition of the manufacture, sale, and transportation of intoxicating liquor, carries with it power to enact 
any legislative measures reasonably adopted to promote the purpose. The denaturing in order 
to render the making and sale of industrial alcohol compatible with the enforcement of prohibition 
of alcohol for beverage purposes is not always effective. The ignorance of some, the craving and the 
hardihood of others, and the fraud and cupidity of stil] others, often tend to defeat its object. It helps 
the main purpose of the Amendment, therefore, to hedge about the making and disposition of the 
denatured article very reasonable precaution and penalty to prevent the proper industrial use of 
it from being perverted to drinking it.” 


r LLR. (1951) Bom. 17: A.I.R. 1951 Bom. 4. 57 L. Ed. 184 at pp. 187, 188 : 226 U.S. 
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On the principles laid down in the above decisions, the conclusion follows that 
a statute relating to prohibition of intoxicating liquors can validly regulate the 
manufacture, sale and consumption of allied products like medicinal preparations, 
not for the purpose of interfering with the rights of citizens to acquire, hold or 
dispose of them, but for preventing them from being diverted from their true pur- 
pose and utilised for defeating the provisions of the law, relating to prohibition. 
if, therefore, the impugned provisions can be regarded as a proper regulation of 
medicinal preparations, if their object is not to prevent their user as medicine but 
to prevent intoxicating liquors being passed off under the label of medicinal prepa- 
rations, then they must be held to be valid as being incidental to the enforcement 
of prohibition. That that is the true purpose of the regulations will be clear from 
an examination of the licence forms III-A, III-B and III-C prescribed under section 
18 of‘the Act. They contain conditions usual in licences such as maintaining 
accounts and the licensees are entitled to carry on business subject to such conditions 
and to payment of a small licence fee. No argument has been addressed to us that 
there is anything in the licences which is foreign to their true character. There is 
therefore, no reason why the impugned provisions should not be upheld as a licensing 
regulation. 


It is, however, contended for the petitioners that the licences issued under 
section 18 of the Act cannot properly be regarded as licences because that section 
is consequential on exemption being granted under section 16 of the Act ; that on 
the terms of that section it is not obligatory on the part of the Government to grant 
exemption ; and that if the Government cannot be compelled to grant exemption-— 
as it cannot be, if it has a discretion in the matter, then sectioon 18 cannot come 
into operation and will become a dead provision. If that is the correct position 
under section 16 and under section 18; it must be conceded that it is not possible 
to give effect to them as a licensing regulation, for it is of the essence of such a regu- 
lation that whoever applies for a licence must be entitled to get it as a matter of right, 
if he pays the requisite fee and complies with the other conditions. But if under 
the Act the obtaining of a licence depends on the exercise of discretion by executive 
authorities then ‘it cannot be upheld as a licensing regulation. The question then 
is, whether on its true construction section 16 confers only a discretionary power 
on the Government to grant exemption or whether it imposes on it a duty to do so. 


The contention of the petitioners is based on the use of the word ‘may’ in 
section 16. That would in its ordinary acceptation import the conferment of a 
discretionary power. But it is well-settled that a provision which is directory in 
form might be mandatory in substance and that whether it is the one or the other 
must depend on a number of things such as the declared object of the statute, the 
indications to be found in various portions thereof, the person for whose benefit 
the power is to be exercised and such other matters as might appear on the statute. 
On this principle the word ‘may’ has been construed as meaning ‘must’ in decisions 
too numerous to be cited here. They will be found collected in Maxwell on Inter- 
pretation of Statutes, gth Edition, pages 246 to 256, Craies on Statute Law, 5th 
Edition, pages 264 to 265 and Swarup on Interpretation of Indian Statutes, pages 
268 to 276. The law is thus summed up in Halsbury’s Laws of England, Volume 
31, paragraph 692, page 530 : 

“ Broadly speaking, it may be said that powers conferring jurisdiction on a judicial body, 


provisions as to time in regard to procedure, and generally in public statutes, enacting words where 
the thing to be done is for the public benefit or in advancement of public justice, must be taken to 


have a compulsory force.” 


A leading case on the subject is the ‘decision of the House of Lords in Julius v. . 
Lord Bishop of Oxford’. Dealing with this question, Earl Cairns, L.C. observed : 


. “ The words ‘ it shall be lawful’ are not equivocal. They are plain and unambiguous, They ` 
are words merely making that legal and possible which there would otherwise be no right or authority 
toda. They confer a faculty or power, and they do not of themselves do more than confer a faculty 

2s 


~ 


1. (1880) L.R. 5 A.C. 214 at pages 222-223, 229-290 and 235. 
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or power. But there may be something in the nature of the thing empowered to be done, something 
än the object for which it is to be done, something in the conditions under which it is to be done, some- 
thing in the title of the person or persons for whose benefit the power is to be exercised, which may 
-couple the power with a duty, and make it the duty of the person in whom the power is reposed, to 
exercise that power when called upon to do so.” 


Lord: Penzence observed : 


“The words ‘it shall be lawful’ are distinctly words of permission only—they are enabling 
‘and empowering words. They confer a legislative right and power on the individual to do a parti- 
-cular thing, and the true question is not whether they mean something different, but whether, regard 
being had to the person so enabled—to the subject-matter, to the general objects of the statute, and 
to the person or class of persons for whose benefit, the power may be intended to hav been conferred— 
they do, or do not; create a duty in the person on whom it is conferred, to exercise it.” 


Lord Selborne observed that the question as to the true import of the word 


“is to be solved from the context, from the particular provisions, or from the general scope 
and objects, of the enactment conferring the power.” t 
"The question has, therefore, ultimately to be decided on a construction of the partie 
-cular provision in its setting in the statute and in the light of the indications furnished 
by the Act. That the intention of the statute was to exclude medicinal preparations 
from the operation of the Act is clear from the preamble ; and section 16 (1) which 

-was enacted for ‘giving effect to this object must be construed in the light of the 
intention expressed in the preamble and in such manner as to effectuate it. If 
Section 16 is to be read as directory, then it will defeat one of the declared objects 
-of the legislation. Tl®t the preamble is part of the statute and that it could be 
referred to for explaining or even enlarging the meaning of the words occurring 
in the body of the statute is now well-settled. The position is thus stated in Hals- 
-bury’s Laws of England, Volume 31, page 461, paragraph 558 : 

“The preamble may now be regarded, like the title, as part of the statute for the purpose of 


explaining, restraining, or even extending enacting words, but not for the purpose of qualifying or 
limiting express provisions couched in clear and unambiguous terms.” 


In Poppatlal Shah v. State of Madras+, the Supreme Court observed as follows : 


“The title and preamble, whatever their value might be as aids to the construction of a statute, 
‘undoubtedly throw light on the intent and design of the Legislature and indicate the scope and purpose 
-of the legislation itself.” 


Moreover, if the power to exempt medicinal preparations from the operation 
-of the Act was conferred on the Government in the interests of the general public, 
as obviously it has been, it is not consistent with that purpose that its exercise should 
be made optional. There are therefore good reasons for construing section 16 as 
throwing on the Government the duty of exempting medicinal preparations and 
in that view ‘may’ should properly be construed as meaning ‘ must’. 


It is next contended that section 16 and the licensing provisions dependant 
thereon must be held to have become void because that section is based on the 
supposition that medicinal preparations are subject to the prohibitions enacted in 
section 4 of the Act and if the legislation is void in so far as it applies to such prepa- 
rations, the section based on the supposition that they are within the operation of the 
Act must also become void, because with the foundation, what rests on it must 
also disappear. To be considered as a valid regulation, the Act must, it is argued, 
first define ‘ liquor’ in such manner as to exclude medicinal preparations and then 
enact provisions for regulating them ; whereas the Act has illegally included medi- 
cinal preparations within the definition of ‘liquor’ and has then sought to take 
them out by conferring on the Government a power to exempt them and that 
makes, according to the petitioners, all the difference in the validity of the provi- 
sions. f 


In considering this objection, it has to be remembered at the out-et that the 
Act under challenge is a pre-Constitution enactment and the principle thatin judging 
-of the validity of a statute, regard must be had to its substance and not to its form 
-will apply with even greater force to such an enactment. What then is the substance 
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of the Act and the Notifications? It has been already mentioned that the preamble 
itself shows that the intention of the Legislature was to exclude medicinal prepa~ 

rations from the operation of the prohibitions relating to intoxicating liquor and that 

section 16 (1) was enacted for giving effect to that intention. It must be mentioned. 
that the Act came into force on 1st October, 1937. On.15th October, 1937, the 

Government issued two Notifications Nos. 789 and 792. No. 789 was under section 

16 of the Act and that exempted all medicinal preparations from the operaticnof the, 
Act subject to payment of certain duties specified therein ; and Notification No. 792. 
was under section 18 of the Act prescribing the licence forms III-A, II-B and 

III-C and their conditions. Thus, there was no appreciable period of time at which: 

section 4 was kept in operation without the Government exercising its power under’ 
section 16 and providing for licences under ‘section 18. There can be no doubt 

as to what the legislative mind was. In enacting a prohibition law with reference 

to intoxicating liquor, it intended to take out bona fide medicinal preparations out 

of the operation of section 4 and introduced for that purpose a system, of licensing 

and when the Constitution came into force there were both the enactment and the 

Notifications under the Act all in operation as part of one scheme of prohibition 

and regulation. In The State of Bombay and another y. F. N. Balsara}, in deciding 

whether the Bombay Prohibition Act XXV of 1949 could be upheld with reference 

to intoxicating liquors, when it had been held to be inoperative as regards toilet 

and medicinal preparations the Supreme Court relied on the classification made 

in the Notifications issued under the Act as showing that ghe subject-matter was 

severable, notwithstanding that the Act itself made no such differentiation. The 

learned Advocate-General also relied on certain observations in the judgment of 

Patanjali Sastri, C.J., in State of Bombay v. United Motors, Lid.*, as supporting the > 
position that it is permissible to read the Act and the Notifications made there- 

under as constituting one single piece of legislation. After referring to the 

Bombay Sales Tax Act and the Rules framed thereunder, the learned Chief Justice 

observed : 

“ The position, therefore, was that on the date when the general tax and special tax became 
leviable under the Act, sales or purchases of the kind described under Article 286 (1) (4) and (2) 
stood in fact excluded from taxation and the State of Bombay cannot be considered to have made a 
‘law, imposing or authorising the imposition of a tax’ on sales or purchases excluded under the 
aforesaid clauses of Article 286. The Act and the Rules having been brought into dperation simul- 
taneously, there is no obvious reason why the Rules framed in exercise of the power delegated by 
the Legislature should not be regarded as part of the ‘law’ made by the State.” i 

It would, therefore, be legitimate to consider both the Act and the Notifi- 
cations together as they stood when the Constitution came into force and determine 
whether, so taken they contravene any of the provisions of the Constitution. 


The question then is whether on areading of the Notifications under sections 16 
and 18 and the licence forms along with section 4, it could besaid that they encroach- 
ed on the rights of a citizen as declared in Article 19 (1) (f) of the Constitution, 
If the-effect of those provisions is not to interfere with the rights of a citizen to 
acquire, hold and dispose of medicinal preparations, but to merely regulate them, 
then the objection that they are in contravention of Article 19 (1) (f ) must fail. We 
have already held that it is obligatory on the part of the Government to exempt 
medicinal preparations under section 16 and to issue licences under section 18. 
Though it was suggested that the petitioners experienced considerable inconvenience 
in complying with the conditions of the licences, no contention was urged that any 
particular provisions in the licence was unreasonable and repugnant to Ar icle 1g 
(1) (f) ; the attack was that the system as a whole was unconstitutional and void. 
The ground of the attack has no relation to the substance of the provisions ; it is: 
rather metaphysical in character having reference to the modus operandi adopted by 
the State Legislature in including medicinal preparations‘in the definition of ‘liquor’ 
and excluding them by a process of exemption, instead of excluding them. from the 
definition of‘ liquor ° and bringing them in by a system of regulation. It is difficult, 
to see, how this mode of the legislative treatment of the subject could, in any way, - 
cade ee E a 
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prejudice the rights of the petitioners. Even if the legislature enacted a law limiting 
the prohibitions to intoxicating liquor and then providing for the regulation of 
medicinal preparations, the licences prescribed thereunder must be of the same 
character as under the impugned legislation. The practical position of the licence- 
holder must be the same whether the legislation takes one form or the other. 
Whether the statute proceeds on the basis of one theory or the other, the burden 
on. the ‘licence holder must be the same. In either case he has to pay the licence 
fee and carry on the business under the same conditions. Indeed it was conceded 
by the petitioners that if the very licences which are now in question were to be 
re-issued under a new legislation limited to regulation of medicinal preparations 
no exception could be taken to them. There is clearly, therefore, ne substance 
in this attack. 


It is next contended that the decision of the Supreme Court in The State of Bombay 
and another v. F. N. Balsara1 concludes this question in favour of the petitioners. 
There, the point for determination was as to the validity of the Bombay Prohibition 
Act XXV of 1949. The Bombay High Court had held that as the definition of 
liquor in section 2 (24) of the Act took in also non-beverages and medicinal and 
toilet preparations containing alcohol, it was beyond the competence cf the Legis- 
lature under Entry 31 in List IT in Schedule 7 of the Government of India Act, 1935 
and was therefore void. It also held that even if the legislation was competent, 
it was unconstitutional in so far as it related to toilet and medicinal preparations. 
A contention having been advanced that it was open to the citizen to possess toilet 
preparations under a permit under section 31 of the Bombay Act corresponding 
to section 18 of the Madras Act, the Court observed : 

“It is contended by the Advocate-General that a citizen may possess eau-de-cologne or lavender 
water under a permit, But that is a restriction upon the right of the citizen to acauire, hold and 
dispose of property, and, in our opinion, that restriction is not reasonable. The same argument 
applies to medicinal and toilet preparations containing alcohol. Therefore, we hold that to the 
extent to which the prohibition Act prevents the possession, use and consumption of non-beverages 
and medicines and toilet preparations containing alcohol for legitimate purposes the provisions are 
rad fending against Article 19 (1) (f) of the Constitution.” Vide Fram Nuserwanji v. Staes of 

emobay”. 
On appeal the Supreme Court held that it was within the competence of the 
Legislature to enact a law with reference to toilet and medicinal preparations under 
Entry 31 of List II, but agreed with the Bombay High Court that the Act was 
repugnant to Article 19 (1) (f) in so far as it related to them. Fazl Ali, J., after 
quoting the passage in Fram Nusserwanji v. State of Bombay? already extracted, 
observed : 

“I am substantially in agreement with the line of reasoning adopted by the High Court and. 
I consider that the Act is not a law imposing reasonable restrictions so far as medicinal and toilet 
preparations containing alcohol are concerned.” 

The contention on behalf of the petitioners is that as the material provisions 
of the Madras Act do not differ from those in the Bombay Act, the decision of the 
Supreme Court must be taken as decisive of the present controversy andithat the 
impugned provisions must be held to be obnoxious to Article 19 (1) (f) of the 
Constitution. 


Though the passages quoted above would, taken by themselves, appear to 
support the contention of the petitioners, a reading of the entire judgment of the 
Supreme Cowt and in particular the provisions of the Bombay Act which were 
held to be void, as set out at page 728, show that the Court was not called upon 
to and did not, in fact, decide the point now under discussion. 


It must be noticed that the Supreme Court did not hold that because the defini- 
tion of ‘ liquor ’-in section 2 (24) included medicinal and toilet preparations, all the 
provisions in the Act relating to them had become void. On the other hand, the 
Court elaborately considered the question whether the impugned provisions were 
in, themselves reasonable or not; and they considered this question not merely 
SSC TLE An 
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with reference to the sections in the Act, but also the Notifications issued there- 
under. They held that while under the ‘definition of ‘liquor’ in section 2 (24) 
the sweeping prohibitions enacted in the Act applied to toilets and medicinal pre- 
parations, the Notifications issued under the Act had not substantially modified 
that position. . After a full examination of the several Notifications issued under the 
Act, Fazl Ali, J., observed : 

“ Having given my careful consideration to the matter, I am of the opinion that the restrictions 
imposed by the Act even when read with the above notifications are not reasonable, and I would 
affirm the conclusion arrived at by the High Court.” 

Far from supporting the contention of the petitioners that by reason of the 
inclusion of medicinal preparations within the definition of ‘ liquor’. the provisions 
in the Act relating to them become void, without more, these observations, proceed 
on the view that notwithstanding that such inclusion is void, the provisions ‘could 
be upheld if they are reasonable in character. 


Reference must now be made to the provisions in the Bombay Act which were 
actually held to be bad. They are set out at page 728. 


Out of them, it is only sections 12 (c), 12 (d) and 13 (b) that are material for the 
present contention. Sections 12 and 13 are as follows :— 
“i2. No person shall 
(2) manufacture a liquor ; 
(b) construct or work any distillery or brewery ; 
(c) import, export, transport or possess liquors ; and 
(d) sell or buy liquor. 
13. No person shall— 
{a) bottle any liquor for sale ; 
(b) consume or use liquos ; or 
fc) use, keep or have in his possession „any materials, still, utensil, implements or apparatus 
whatsoever for the manufacture of any liquor.” 

It will be seen that it is only these provisions which relate to trafficking in 
liquor or consumption thereof that were held to be bad. The question of manu- 
facture of medicines and its regulations which is the point now under conside: ation 
was neither raised nor decided. On the other hand section 12 (a) and (6) and sectiun 
13 (a) and (c) which relate to manufacture of liquor have not been struck down. 
Having examined the judgment carefully, we are unable to see anything in it 
which compels us to hold that section 18 of the Act and the licences issued there- 
unde: should be held to be void because of the inclusion of medicinal prepa: ations 
in the definition of ‘liquor’ unde: section 3 (9) of the Act, even though such licences 
are reasonable. 


There is one other provision in the Act whose validity the petitioners question. 
‘That is section 23 (2) which authorises the Government to cancel or suspend a 
licence without assigning any reasons therefor. The coatention is that the exercise 
of a fundamental right cannot be made to depend on the unfettered discretion of 
executive authorities and that, therefore, section 23 (2) is unconstitutional. There 
is no dispute as to the correctness of this contention and section 23 (2) must be held 
to be void. The result is that subject to this, the rest of the provisions will stand as 
a reasonable regulation of medicinal preparations. 7 


The next point for determination is the legality of the levy of duty under 
Notification No. 941, dated 18th November, 1952. , It has been already mentioned 
that under Notification No. 789, dated 15th October, 1937, all medicinal prepa- 
rations were exempted from the operation of the Act subject to the payment of 
specified duties. Under this Notification Ayurvedic preparations known as ‘asavas’ 
and.‘ arishtas’ were exempted an payment of a duty of Rs. 5 per proof gallon on 
tHe spirit contents in them. Section 18-A was inserted in the Act by an amendment ` 
Act XIX of 1948 and that gave power to the Government to impose excise duty or 
countervailing duty on all liquors, That was a subject within the competence 
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of the State Legislature under Entry No. 40 in List II in Schedule 7 to the Govern- 
ment of India Act. It was under this provision that Notification No.. 473, dated 
7th March, 1949, which has been already set out, was issued. ‘That imposed a 
duty of Rs. 35 per proof gallon on all medicines containing self-generated spirit, 
they being classed as ‘ medicated wine’. The proviso to the Notification exempted 
from its operation “ purely Ayurvedic preparations containing 20 per cent. or less 
of proof spirit self-generated.” Then on 7th April, 1952, G.O. No. 1505 was issued 
imposing a duty at Rs. 35 per proof gallon on all pure Ayurvedic ‘asavas’ and 
‘ arishéas’ containing more than 20 per cent. proof spirit”. On 18th November, 
1952, the Government issued Notification No. 941 exempting 

“all indigenous medicinal preparations known purely as ‘ asavas’ and ‘ arishtas’ containing 
self-generated spirit from all the provisions of the Act” 


subject to the condition, 


“ that gallonage fee shall be paid at Rs. 3 per bulk gallon on such of those prepara‘ions as are 
classified by the Board of Revenue in consultation with the Principal, College of Indigenous Medicines, 
Madras, as potable.” : 

This was in cancellation of the proviso to Notification No. 473 and in modification 
of G.O. No. 1505, dated 7th April, 1952. It is the validity of this Notification that 
is contested by the petitioner in W.P. No. 149 of 1953. His contention is that 
under the -Constitution the power to impose duty on medicinal preparations is 
‘within the exclusive competence of the Union under Entry 84 in List I in the 7th 
Schedule ; that the executive power of the State to issue Notifications limited under 
Article 162 to subjects which are within the competence of the State Legislature ; 
and that accordingly Notification No. 941, dated 18th November, 1952, is ultra vires 
and void. Under the Government of India Act, 1935, this was a subject within the 
exclusive competence of the State Legislature under Entry 40 (c) in List II in Sche- 
dule 7 and it was in exercise of the power conferred by this Entry that section 18-A 
was enacted by the Madras Legislature, authorising the Government to levy duties 
of excise and countervailing duties on alcoholic liquors. Notification No. 473 
dated 7th March, 1949, was then issued under section 18-A imposing a duty on 
medicinal preparations. Article 277 of the Constitution provides that 


“ any taxes, duties, cesses or fees which, immediately before the commencement of this Consti- 

tution, were being lawfully levied by the Government of any State may, notwithstanding that those 
taxes, duties, cesses or fees are mentioned in the Union List, continue to be levied and to be applied 
to the same purposes until provision to the contrary is made by Parl:ament by law.” 
This provision would enable. the Government to continue to levy such duties on 
medicinal preparations as were being levied by them prior to the Constitution and 
that would save the levy of duty under Notification No. 4.73. But we are here 
concerned with a new duty imposed for the first time by Notification dated 18th 
November, 1952. As neither the Legislature nor the Government of Madras 
had on that date any competence to impose a duty en medicinal preparations, 
the imposition under Notification No. 941 is not within the saving of Article 277 
and must be held to be ultra wires. It was at one stage of the argument suggested 
on behalf of the Government that the duty levied under Notification No. 941 was 
in substance the same as what was imposed under Notification No. 473. But the 
duty payable under Notification No. 473 was in respect of the spirit contents of 
medicinal preparations at Rs. 35 per gallon ; whereas the duty under Notification 
No. 941 is in respect of potable medicinal preparations at Rs. 3 per bulk gallon. The 
two duties are so dissimilar that it is not possible to treat the one as substantially 
identical with the other. The tax on the spirit contents of medicinal preparations 
is in reality a tax on intoxicating liquors which has always been within the com- 
petence of the State Legislature. (Vide Entry No. 31, List II in Schedule 7 to the 
Government of India Act, 1935 and Entry No. 8 in List II in Schedule 7 to the 
Constitution.) The duty on bulk gallon imposed by Notification No. 941 is clearly 
excise duty on medicinal preparations ard that is under the Constitution, within 
the exclusive competence of the Union under Entry 84 in List I. We must, there- 
fore, hold that the imposition of duty under Notification No. 941 is unauthorised 
and illegal. e 


- 
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It remains to deal with the question raised in W.P. No. 593 of 1952 whether 
the order of the Government dated 29th May, 1952, classifying ‘ Vitogen ° as ‘medi- 
cated wine’ and declaring it liable to a duty of Rs. 35 per proof gallon of spirit 
contents therein is liable to be set aside. That duty was imposed in terms of Noti- 
fication No. 473, dated 7th March, 1949. Being a pre-Constitution levy on a sub- 
ject which was then within the competence of the Legislature, it is saved by Article 
277 of the Constitution. The only question for determination is whether the medi- 
cine in question is within the proviso to that Notification, under which “ purely 
Ayurvedic preparations containing 20 per cent. or less of proof spirit self-generated ” 
„are exempt from taxation. The contention of the Government is that it 
is not a ‘ purely Ayurvedic preparation ° and it is, therefore, not within the proviso. 
No question is raised by them that the spirit contents of the medicine exceed 20 
per cent. It appears that ‘ Vitogen’ is manufactured by mixing certain quantity 
of an Ayurvedic preparation called “ Asvagandhi Panakam ” with an equal quan- 
tity of another Ayurvedic preparation called “ Dhraksha Savam ”?. The conten- 
tion of the petitioner, who argued his case in person, is that the fact that ‘ Vitogen ° 
is a compound of several ‘Ayurvedic preparations does not destroy its character 
as a ‘ purely Ayurvedic preparation’ and that, therefore, hc is entitled to exemp- 
tion under the proviso. On the other hand, the contention of the Government 
is that by ‘purely Ayurvedic preparations’ are meant specifics well knewn and 
recognised in the Ayurvedic system and that the proviso is not intended to apply, 
to new medicines, even though they may be prepared cut of indigenous drugs. 
A reference to the several Notifications issued by the Government in respect of this 
matter clearly supports the contention of the Governme.t that what is meant 
by ‘purely Ayurvedic preparations’ is only, ‘asavas’ and ‘arishtds”” known 
to. the Ayurvedic system and not any new medicine that may bè manu- 
factured out of the indigenous drugs. Such a medicine may be Ayurvedic but 
not ‘ purely Ayurvedic’. Thus, G.O. No. 1505, dated 7th April, 1952, speaks of 

‘all pure Ayurvedic asvas and arishtas’ and Notification No. 941, dated 18th July, 
1952, exempts “ all indigenous medicinal prepa. ations known purely as ‘ asavas 
and arishtas’.” ‘ Vitogen’ is not an ‘asava’ or ‘arishta’ known to the Ayur- 
vedic system and that is not claimed. The Government are, therefore, rigkt in 
holding that ‘ Vitogen’ is not within the proviso to Notification No. 473 and that 
it is liable for payment of a duty at Rs. 35 per proof gallon on the spirit contents 
of the medicine. The prayer in the petition that the order of the Government 
dated agth May, 1952, should be set aside is, therefore, refused. 


A question was raised as to whether the petitioner was liable to pay iay: at 
Rs. 35 per proof gallon on the spirit contents of ‘ Vitogen ’ and also a duty at Rs. 3 
per bulk gallon under Notification No. 941. The latter Notification cancels the 
proviso to Notification No. 473 and imposes a duty of Rs. 3 per bulk gallon on all 
potable ‘asavas’ and ‘arishtas’. The body of Notification No. 473 applies to 
medicinal preparations which are not ‘asavas’ and ‘arishtas’ and it is on that 
basis that the petitioner was held not entitled to the exemption contained in the 
proviso to that Notification. Notification No. 941 applies only to ‘asavas’ and 
‘arishtas’ and therefore, it cannot apply to ‘ Vitogen’. The two Notifications 
are mutually exclusive and that is the reason why the proviso to Notification No. 473 
was cancelled by Notification No. 941. The petitioner is, therefore, liable to pay 
a duty in respect of * Vitogen’ only under Notification No. 473 at Rs. 35 per proof 
gallon of the spirit contents ; he is not liable in addition to pay a duty of Rs. 3 per 
bulk gallon under Notification No. 941, even if that Notification were valid. In 
fact the challenged order dated 29th May, 1952, declares that the petitioner is 
liable to pay duty on ‘ Vitogen’ only on the basis of Notification No. 473. 


To sum up the provisions of the Madras Prohibition Act, X of 1937, in so far 
as they relate to medicinal preparations are regulatory and reasonable in character 
and are valid ; section 16 of the Act imposes on the Government a duty to exempt 
medicinal preparations from the operation of the Act ; section 23 (2) of the Act is , 
void ; and Notification No. 941 dated 18th November, 1952, is vltra vires and un- 
enforteable to the extent that it imposes a duty on medicinal preparations. 
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: 7 Inthe result W.P. No. 593 of 1952 and W.P. No. 672’and W.P. No. 673 of 
1952 are dismissed. In W.P. No. 149 of 1953, prayer No. 1 is granted to the extent 
mentioned above and. the petition is otherwise dismissed. There will be no order 
as to costs. i 


RM. a S Petitions dismissed in the main. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` Present MR. P. V. RayAmannar, Chief Justice AND Mr. JUSTICE VENKATA- 
RAMA’ AYYAR. i 


P. P. Selvarajan (Advocate) ` -- , Appellant* 
% a. 3 
Bar Council, Madras, represented by its Secretary 

Mr. A. N. Veeraraghavan .. Respondent. 


Bar Councils Rules, rule 28—Order of Bar Council refusing application by an Advocate who had to look after 
‘a business for permission to practise—No legal sanction exists to enf rce order and therefore the applicant cannot 
be said to be aggrieved hy such order and ask for the quashing of the same under Artiz'e 226 of the Constitution. 


There are no sanctions behind the rules of the Bar Council. They embody sound advice. But 
a contravention of rule 28 does not affect the status or legal rights of an advocate contravening them. 
Ultimately it is only the High Court acting under section 10 of the Bar Councils Act that can pun sh 
an advocate in such a way as would. prevent him from practising his profession temporarily or per- 
-manently. 


An advocate cannot be said to have been legally aggrieved by the refusal by the Bar Council 
of- his application under Bar Council Rules, rule 28, for permission to practise while having some 
businesses of his own which he conducted through agents or active partners. Therefore there is no 
need to quash the order of the Bar Council. 


Appeal under clause 15 of the Letters Patent against the order of Hon’ble Mr. 
Justice Subba Rao, dated 4th September, 1952 and made in W.P. No. 537 of 1952, 
a petition to issue a writ of certiorari calling for the record relating to the order in 
‘D.C. No. 11 of 1952, dated 16th April, 1952, of the Bar Council, Madras and to 
-quash the said order. 


K. V. Venkatasubramania Ayyar and K. B. Krishnamurthi for Appellant. 


The Advocate-General (V. K. Tiruvenkatachari), K. Rajah Aiyar and S. Venkata- 
krishnan for Respondent. 


The Judgment of the Court was delivered by 


Rajamannar, C.F.—This is an appeal against the judgment of Subba Rac, J., 
dismissing the appellant’s application filed under Article 226 of the Constitution 
for a writ of certiorari or any other appropriate writ to ca!l for the records and quash 
the order dated 16th April, 1952, of the Bar Council, Madras, ard pass such other 
order or give such other direction as this Court deems fit to the Bar Council and 
enter the appellant’s name in the register of practising advocates. The appellant 
is an advocate of this Court, having been enrolled as such on 20th September, 1937. 
He continued to practise till April, 1944, when he intimated to the Bar Council 
that he was suspending his practice because his maternal uncle died in January, 
1942, leaving ne male issue and a running business in fancy goods and it became 
necessary for him to devute his whole time to the business. Subsequently the 
appellant found that the income from tbe business was insufficient for the needs 
of his family and he applied to the Bar Council on 29th July, 1949, requesting 
‘their permission to practise as an advocate and at the same time to look after his 
business interests. He stated that his businesses were functioning without his 
actual presence and that it would not cause any prejudice to his duties as a lawyer 
if he had only a supervisory control over his business. The Bar Council refused 
to giant him permission by their letter dated roth August, 1950. As the income 
fiom the business diminished still further the appellant completely divested him- 
self of all personal contact with the business, gave a general power-of-attorney to 
his manager and entrusted the conduct of another business to an active partner and 
renewed his application to the Bar Council on 12th March, 1952. The Bar Coun- 
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cil howevér refused the request by their letter dated 16th. April, 1952. ` It is this 
order: that has given rise to this application for certiorari. 


The application by the appellant to the Bar Council was made under rule 28 
of the Madras Bar Council Rules which runs as follows : 

“ No advocate shall be a promoter of a trading company, nor shall he without the’ ledve of the 
Bar Council otherwise engage in-any trade or calling.” ` 

In the affidavit filed by him in support of bis application he. attacked the order 
of the Bar Council as being arbitrary. He submitted that the arbitrary diseretion 
vested in the Bar Council under rule 28 was void and inoperative after the coming 
into force of the Constitution because it would be contrary to the rule of equal 
protection of laws laid down in Article 14 and alsó because it would be contrary 
to the provisions of Article 19 (i) (g) which guaranteed to the citizens freedom to 
practise any profession. 

Subba Rao, J., after an elaborate discussion of the case-law soe ‘he principles: 
Jaid down both in the American decisions and in this country, came to the conclusion’ 
that rule 28 did not infringe on the fundamental rights embodied in Article 14 and 
Article 19 of the Constitution. He also held that the order of the Bar Council 
was not passed arbitrarily. He therefore dismissed the application. , 


Soon after Mr. Venkatasubramania Ayyar, learned Counsel for the appellant, 
began his arguments it became obvious that the appellant could not complain of 
any legal grievance. Before Subba Rao, J., Counsel on both sides appear to have 

` proceeded on the assumption that an order of the Bar Council refusing to permit 
the appellant to continue to have an interest in his business would effectively prevent 
him from having such an interest and at the same time -practising his profession. 
When we asked the learned Advocate-General who represented the Bar Council 
what legal sanction there was behind rule 28 of the Bar Council Rules, he confessed 
there was none. There is no provision declaring what is to happen if there was a 
contravention of that rule of the Bar Council. Obviously the Bar Council as such 
have no power to take any disciplinary action against an advocate. The Bar 
Council cannot suspend or remove from practice any advocate of the High Court. 
There is nothing in the Bar Councils Act or in the Bar Council Rules to the effect 
that an advocate ‘contravening the provisions of rule 28 is guilty of professional 
or other misconduct. Under section 10 (1) of the Indian Bar Councils Act, it is 
only the High Court which may reprimand, suspend or remove from practice any . 
advocate of the High Court whom it finds guilty of professional or other misconduct, 
The utmost that the Bar Council might be able to do is to make a complaint to 
this Court that the advocate who has infringed rule 28 of their rules has been guilty 
of misconduct. It is then for this Court to decide judicially whether: the action. 
of the advocate amounts to professional or other misconduct which calls for punish- 
ment. There is nothing in the Bar Councils Act or the Rules which would prevent 
this Court from coming to the conclusion that an advocate is not guilty of professional 
or other misconduct inspite of the fact that his application under rule 28 ‘had been. 
refused by the Bar Council or even if the advocate has not chosen to make any 
application under that rule. 


Section 15 of the Bar Councils Act provides that 
“ A Bar Council may, with the previous sanction of the High Court for which it is constituted 

make rules consistent with this act to provide for and regulate any of the following matters, namely: : 

{a) the rights and duties of the advocates of the High Court and their discipline and pro- 
fessional conduct ; 

(4) the conditions subject to which advocates of other High Courts may be permitted to 
practise in the Hi igh Court ; \ 

(c) the giving of facilities for legal education and training and the holding and conduct of 
examinations by the Bar Council ; 

(d) the charging of fees payable to the Bar Council in respect of the enjoyment of educationa. 
facilities provided, or of the right to appear at examinations held by the Bar Council ; 

(e) the investment and management of the funds of the- Bar Council ; and 

(f) any cther matter in respect of which the High Court may require rules to be made 
under this section.” : 


` 
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l It is ‘evidently in exercise of the power conferred by this section that the Bar 
‘Council has made certain rules, one of which is rule 28. We are-heré con+ 
‘cerned only with rules which fall under clause (a). They are rules 28 to 36-A, 
Among them we find for instance a rule like the following : 
: “28-A : No advocate of 15 years’ standing or more shall appear without a junior in any case- 
in which the valuation is Rs. 5,000 or more.” j 
"| Now, what is the force of this rule? Is it anything more than advisory ? 
Suppese an advocate infringes this rule, can he be prevented from appearing and 
pleading? Or, can he be held to be guilty of professional misconduct by a mere- 
contravention of this rule? Obviously not. Some of the other rules are also 
clearly advisory as, for example, rule 31 (1) which runs as follows :— . , 
“ Where any amount is received from Court or from other parties on behalf of the client, the fact 
of'such receipt must be intimated to the client as carly as possible.” ; 

Surely, it cannot be contended that a non-compliance with this rule by itself 
would automatically render an advocate liable for any punishment. In short, 
there are are no sanctions behind these rules of the Bar Council. They embody 
sound advice. But a contravention of this rule does not affect, the status or legal 
rights of an advocate contravening them.. Ultimately it is only this Court acting 
under section 10 of the Bar Councils Act-that can punish an advocate in such a 
way as would prevent him from practising his profession temporarily or permanently. 


In this view the appellant cannot be said to have been legally aggrieved by 
the refusal by the Bar Council of his application under rule 28. There is therefore- 
no need to quash the order of the Bar Council. The appeal is dismissed. 


` Mr. Venkatasubramanya Ayyar, during the course of his arguments, said that 
if there was no sanction behind rule 28 there was no place for such a rule, as it would 
serve no purpose. We do not agree. Rule 28 will, in our opinion, serve a useful 
purpose. When an advocate obtaias permission of the Bar Council under rule 28 
and is engaged in any trade, and proceedings are thereafter taken for professional 
misconduct against him, this Court would certainly consider his case with great 
lenience as his obtaining permission would be convincing proof of his bond fides. 


KS. 0. —— Appeal dismissed... 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMA AYYAR. 


Kallubandi Nanjamma 3 ©-  Appellants* 
v. ; 
Kethe Rangappa and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 53 (2)—Settlement deed by two brothers—Indebtedness by- 
one of them-meanwhile—Creditor bringing property to sale—Gift deed whether avoided—Suit by creditor for decla- 
ration of settlement deed as fraudulent—Decree for costs—Sale in execution—Whether transfer of such property: 
could prevail over title of the donee under the settlement. 


Two brothers, defendants 6 and 7, owned items 1 and 2 and a half share in item 3 as co-sharers,. 
each being entitled to a moiety thereof.. They executed a sale deed Exhibit A-1, settling the said 
properties along with others on the plaintiff, who was the daughter of the 7th defendant. At that time 
6th defendant was indebted to 4th defendant on same promissory notes. He agreed to sell item 3 
to him and having defaulted, the 4th defendant filed a suit for specific performance which was decreed 
and laer a sale deed was executed by him in favour of the 4th defendant under Order 21, rule 34, Civil 
Procedure Code. Possession was also obtained by 4th defendant. 4th defendant then filed a suit 
for declaration that Exhibit A-1 (settlement deed) was in fraud of creditors and not binding on tbem.. 
It was decreed and also confirmed on appeal by the High Court. The 4th defendant applied in execution 
to recover costs of his suit and appeal and items 1 and-2 were sold and purchased by grd defendant.. 
- Thereupon the appellant here instituted as plaintiff a suit for establishing her title to items 1 to 3 
on the basis of Exhibit A-1 the settlement deed. Both the lower Courts held that the decree in the 
suit filed by 4th defendant for declaration of the settlement deed having been vitiated by fraud was- 
correct and the plaintiff’s title would not prevail against defendants 3 and 4 and dismissed her action. 
On appeal, A : i 
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Held, (1) the question whether 4th defendant could claim relief under section 53 (2), Transfer 
of Property Act,as a subsequent transferee would be unnecessary to discuss in view of the fact that he.had 
avoided the gilt i in favour of the plaintiff and that until the sale deed in his own favour was executed 
he was a creditor satisfying all the requirements of section 53 of the Act. 


(2) That it is well settled that when a decree-holder entitled to avoid a transfer of property 
under section 53 of the Act has elected to do so by bringing the properties to sale in execution of his 
decree, that avoidance would enure for the benefit of the auction-purchaser, notwithstanding the 
fact he was not himself. creditor or transferee. So, regarding items 1 and 2 also the sale would prevail. 


Case-law reviewed. 
(3) That in respect of a decree for costs also the 4th defendant was a creditor entitled 6 ‘avoid 


the gift deed, and in consequence the title of the auction-purchaser (grd defendant) in excution of the 
decree prevailed over that of the appellant. . 


Case-law reviewed. . 


Appeal against the decree of the District Court of Anantapur in A.S. No. 26 
of 1948 preferred against the Decree of the Court of the District Munsif of Penu- 
konda in O.S. No. 238 of 1946. 


A. Bhujanga Rao and D. R. Krishna Rao for Appellant. 
T. R. Srinivasan for Respondents. 


The Court delivered the following 


. . Jupcment.—This is an appeal by the plaintiff against the judgment and decree, 
in A.S. No. 26 of 1948 on the file of the District Court, Anantapur, which confirmed 
the decree of the District Munsif, Penukonda, in O.S. No. 238 of 1946. Defendants 
6 and 7 are brothers and they owned items 1 and 2 and a half share in‘item 3 as 
co-sharers, each being entitled to a moiety thereof. On 5th August, 1932, they 
executed a deed of gift Exhibit A-1 settling the said properties along with others 
on the plaintiff who is the daughter of the 7th defendant. At that time the 6th 
defendant was indebted to the 4th defendant under pronotes dated 15th March, 
1932 and 25th July, 1932. On goth July, 1935, the 6th defendant agreed to sell 
item 3 to the 4th defendant in discharge of the promissory note dated 25th July, 
1932 ; and he having defaulted in executing a sale deed in pursuance of the agree- 
ment the 4th defendant filed O.S. No. 78 of 1937 on the file of the District Mun- 
sif’s Court, Penukonda, for specific performance of the ayreement and that was 
decreed with costs on grd March, 1937. In execution of this decree, a sale deed 
was executed by the Court.in favour of the 4th defendant under Order 21, rule 34, 
Civil Procedure Code, and possession was also obtained under the sale deed. ‘The 
4th defendant then filed O.S. No. 232 of 1938, District Munsif’s Court, Penukonda, 
for a declaration that the gift deed Exhibit A-1 was in fraud of creditors and not 
binding on them and that was decreed on 17th September, 1940. There was an 
appeal against that decree, A.S. No. 161 of 1940, District Court, amantan and 
there in the decree in O.S. No. 232 of 1938 was confirmed ; 


“ with the clarification that the decree does not affect the half share of Karnam Ramaswami 
(7th defendant) in the properties gifted, but only the half share of the rst defendant (present 6th 
.defendant).” 
This decision was affirmed on appeal to the High Court in Ș.A. No. 858 of 1942. 
‘The 4th defendartt then applied in execution to recover the costs decreed in O.S 
No. 78 of 1937 and in E.P. No. 310 of 1943 items 1 and 2 were sold on 5th June’ 
1944. and purchased by the grd defendant. Thereupon, the appellant instituted 
the suit out of which the present appeal arises for establishing her title to items 1 to 3 
-on the basis of the gift deed Exhibit A-1. Both the Courts have held that by reason 
of the decree in O.S. No. 232 of 1938 her title cannot prevail as against that of 
defendants 3 and 4 and dismissed her action. The plaintiff prefers this second appeal. 


Mr. A. Bhujanga Rao, the learned Advocate for the appellant, urged that 
the decree in O.S. No. 232 of 1938 declared Exhibit A-1 void only as against the 
creditors of the 6th defendant ; that the right now claimed by the 4th defendant 
is not as a creditor of the 6th defendant, but as his transferee under an agreement 
slated goth July, 1935 and perfected by conveyance in execution of the decree in 
O.S. No. 78'of 1937, District Munsif’s Court, Penukonda, and that Exhibit A-1 
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is not.void as against such a transferee. It was further contended that the Court 
sale of items 1 and 2 in execution of the decree in O.S. No. 78 of 1937 could not 
confer greater rights than the transfer in pursuance of that decree in favour of the 
4th defendant and that the 3rd defendant who is a purchaser of those items cannot 
set up his title as against the plaintiff as he is neither a creditcr of the 6th defendant 
nor a transferee from him. 


It is undoubted law that when a transfer is declared void as against creditors 
under section 53 of the Transfer of Property Act, the result is not to annul it alto- 
gether, but only to render it incperative as against creditors and that too only to 
the. extent necessary to satisfy thei: claims ; and subject to their claims, the tran- 
saction is valid and enforceable. In Storey on “ Equity cf jurisprudence” sec- 
tion 371, the law is thus stated : 

“ A conveyance of this sort (it has been said, with great truth and force) is void only as against 
creditors ; and then only to the extent in which it may be necessary to deal with the conveyed estate 
for their satisfaction. To this extent, and to this only, it is treated as if it had not been made. To 
every other purpose it is good. Satisfy the creditor, and the conveyance stands.” 

The effect of the declaration made in O.S. Ne. 232 of 1938 that the gift deed 
was void as against creditors is, therefore, not to extinguish the title of the appellant 
under Exhibit A-1, but to render it subject to the claims of the creditors. The 
contention of the Advocate for the appellant thus far is unexceptionable. 


» The next step in his argument is that though the 4th defendant was a creditor 
of the 6th defendant at the time of Exhibit A-1, he shed that character when he 
‘agreed on 20th July, 1935, to purchase item 3 from him in satisfaction of his debt 
and obtained a conveyance in enforcement of that agreement through Court in 
execution of the decree in O.S. No. 78 of 1937 and that in consequence he can 
‘claim no benefit under the declaration granted in O.S. No. 232 of 1938 which enures 
-only for the benefit of the creditcrs and not transferees. The assumption under- 
lying this contention is that where there is a transfer in fraud of creditors the only 
‘right which the creditor has is to institute an action for its avoidance and that if he 
takes a transfe: in satisfaction of his debt, that will not be protected under section 53 
of the Transfer of Property Act. That, however, is not the true position. It is 
well-settled that a creditor having the right to avoid a transfer under section 53 
of the Transfer of Property Act can do so by any act which shows clearly and unam- 
biguously an intention to avoid it. In Oakes v. Turquand and Harding!, it was 
held that voidable transactions may be avoided by any open or unequivocal decla- 
‘ration of an intention to avoid them. In Rè Kingston Cotton Mills Co. v. Mouat?, ` 
in discussing the rights of creditors with reference to two assignments which were 
- impeached as in fraud to cerditors under 13 Eliz, C. 5, Stirling, J. observed as 
follows :— 

“The effect of the statute appears to be this : that, as against creditors, an assignment which is 
within the statute is void both at law and in equity ; and the property which is the subject matter 
of the assignment is to be treated as being the property of the testator at the time of his death o 
‘According to the law which has been laid down in the cases I have just cited, the assignments became 
void the moment the creditors claimed to treat them as such ; and thereupon the property which was 
‘comprised in those assignments ceased, as against the creditors, to be property of the assignee, and 


became assets for the payment of the creditors in such a way that they had a legal right to be paid 
out of those assets.” 


In Ramaswami Chettiar v. Mallappa Reddiar®, it was held by a Full Bench of this 
Court that a decree-holder is entitled to avoid a fraudulent transfer of the properties 
by the judgment-debtur by simply attaching those properties in execution of the 
decree. . Wallis, C.J., after referring to the decision of the House of Lords in Oakes 
v. Turquand and Harding+, observed as follows :— 

“ I am of opinion that it is open to the judgment-creditor by virtue of section 53 of the Transfer 
-of Property Act to attach as the property of the judgment-debtor property which has been fraudulently 
transferred to the claimant with intent to defeat or delay creditors. If he knows of the transfer when 
he applies for attachment the application is sufficient evidence of his intention to avoid it ; if he only 
hears of the transfer when a claim petition is preferred under Order 21, rule 58 and still maintains 
his right to attach, that again is a sufficient exercise of his option to avoid. 
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i In Ayya Perumal Asari v. Adinam Ashagiya Pillai+, the facts were that on oth April, ` 


1911, one Subramania Asari sold certain properties to the appellant and in August, 
4912, he sold some of the same properties to the defendant who was.a creditor. 
‘The defendant having got into possession of the propertiés, the appellant sued to. 
eject him relying on the sale deed dated gth April, 1911. Both the Courts below 
had found that that sale deed was in fraud of c:editors and on that finding, dismissed. 
the action. In second appeal two contentions were raised on behalf of the plaintiff : 
(1) That the defendant was not entitled to plead. by way of defence that the sale 
deed in favour of the plaintiff was in fraud of creditors as the same had not been 
set aside in an action undef section 53 of the Transfer of Property Act and .(2) 
that as the debt due to the defendant had become discharged when he took a sale 
deed, he was not entitled to relief as a creditor under section 53 of the Transfer of 
Property Act. On the first question it was held following the decision in Ramaswami 
Chettiar v. Mallappa Reddiar®, that it was sufficient if there was an open and un- 
‘equivocal declaration by the creditor of his intention to avoid the transfer and that 
-the taking of the sale deed was “an unequivocal expression of an intention by the 
‘defendant to avoid the alienation to the plaintiff”. 


On the second question, Sadasiva Ayyar, J., observed : 

“ The next question is, when did the defendant so avoid the sale of the 44 cents? If he avoided 
it after he became the transferee under Exhibit 1 and after his debt was thereby extinguished by the 
purchase money under the transfer, he cannot of course rely on section 53 so far as it says that a creditor 
can avoid a transfer intended to defeat him because he ceased to be a creditor on the transfer. But 
his intention to avoid had, in my opinion, clearly been made and expressed by conduct before (it 
may be only just before) he obtained the transfer under Exhibit t and therefore there is nothing in the 
pare of the appellant that the avoidance by the defendant was made as transferee and not as 
creditor.’ 

It is true that notwithstanding such unilateral expression of intention to avoid 
the transfer, it would be necessary- for the creditor to establish when the transferee 
insists on his title and seeks to enforce it, that the transfer was in fraud of creditors 
-and liable to be set aside under section 53 of the Transfer of Property Act. But the 
right to avoid does not depend on the ability to establish fraud in a Court of law, 
‘though its practical worth will be nothing without it. Applying these principles 
ito the facts of the present case, it must be held that when the 4th defendant agreed 
on 20th July, 1935, to take a sale deed in respect of item 3 in discharge of the amount 
‘due to him under the promissory note, dated 25th July, 1932, he had avoided the 
gift deed in favour of the plaintiff and that as at that time and indeed till 1937 
when the sale deed was actually executed, he was a creditor, the requirements.of 
‘section 53 of the Transfer of Property Act are satisfied. His title therefore to item 
3:must prevail as against that of the appellant. In this view, it is unnecessary to 
discuss whether the 4th defendant could claim relief under section 53 (2) of the 
‘Transfer of Property Act as a subsequent transferee. 


The claim of the grd defendant to items 1 and 2 has next to be considered. 
It is common ground that he was at no time a creditor of the 6th defendant. Nor 
is he a transferee from him, he having purchased the properties in Court-auction 
in execution of the decree for costs obtained by the 4th defendant in O.S. No. 78 
of 1937. The question is whether such a person can claim the, benefit of section 53 
of the Transfer of Property Act. In Vasudeo Raghunath v. Janardhan Sadashiv*, certain 
properties were attached and sold in execution of a decree and purchased by the 
defendant in the auction in 1909.. In 1906 the judgment-debtor had conveyed 
the property to the plaintiff. In a suit by him to recover possession of the property 
from the auction-purchaser the latter pleaded that the sale deed of 1906 in favour 
of the plaintiff was in fraud of creditors. It was held that such a plea was not 
open to him as he was neither a creditor nor a transferee. Shah, J., with whom. 
Heaton, J., agreed, observed as follows :— 


: * Tt is quite clear that the defendant is not a creditor and that he does not seek to avoid the docu- 
ment for the benefit of any creditors. It was sugested, however, that the defendant would be a subse- 
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quent transferee or a person having an interest in the property within the meaning of section 53, 
paragraph 1. But the defendant is an auction-purchaser at a Court sale, and not a transferee by any 
act of the original owner. Having regard to the preamble as well as section 5 of the Act, it seems to 
be clear that a person who steps in by operation of law and not by any act of the owner is not a subse- 
quent transferee within the meaning of section 53. He is clearly not a person having an interest 
in the property within the meaning of the section, which apparently refers to interest, which exists 
in fact at the time of the transfer objected to. It is clear, therefore, that the deed is not voidable at 
the option of the defendant.” 

In Bai Hakimbu v. Dayabhai Rugnath1, the facts were similar with this difference 
that the decree-holder himself became the purchaser in Court sale. While agreeing 
with the observations of Shah, J., in Vasudeo Raghunath v. Janardhan Sadashiv?, 
already quoted that an auction-purchaser is as such neither a creditor nor a trans- 
feree within the meaning cf section 53 of the Transfer of Property Act, Lokur, J., 
held that the decree-holder who had the right to avoid the transfer under that 
section did not lose it by becoming in addition the purchaser of the properties. 


_ Ifthe law as laid down in these two decisions is to be accepted as sound, then 
the claim of the appellant to items 1 and 2 must prevail as against defendant 3. 
‘This Court, however, has consistently taken the view that when a’ deciee-helder, 
who has the right to avoid a transfer as in fraud of creditors brings the properties 
covered by the deed of transfer to sale in execution cf the decree, that itself is sufficient 
avoidance under sc¢tion 53 uf the Act and that the auction-purchaser is entitled 
to the benefit of the avoidance by the decree-holder. In ‘Ayya Perumal Asari v. 
Adinam Ashagiya Pillai? dissenting from the view taken in Vasudeo Raghunath v. Janar- 
dhan Sadashiv*, Sadasiva Ayyar, J., observed as follows :— J 

“If, however, Vasudeo Raghunath v. Janardhan Sadashiv?, intended to hold that, notwithstanding 
that a suit to set aside the sale by a creditor was unnecessary and the creditor could set it aside by an 
unequivocal expression of intention, the auction-purchaser could not take advantage of the acts of the 
decree-holder, I must, with great respect, say that the decision is, in my opinion erroneous because 
the protection given to him to recover his debt by bringing the property to Court-auction sale notwith- 
standing the prior fraudulent purchase by another would be made of no effect and become a purely 
illusory right if the Gourt auction-purchaser is not to get a clear title overriding the fraudulent pur- 
chase. The very object of allowing the creditor or decree-holder to take advantage of his avoidance 
of a fraudulent transaction is to give the auction-purchaser in the sale brought about by the creditor 
a clear title.” 

In Ramaswami Naik v. Lakshmana Kudumban*, the facts were that a judgment- 
debtor sold some properties to the defendant‘on 3rd January, 1927. The decree- 
hclder then attached those properties on 12th March, 1927 and in the Court-auction 
which was held on 17th November, 1927 and 4th January, 1928, the plaintiffs 
became purchasers. In a suit by them to establish their title, they contended that 
tlie sale deed dated grd January, 1927, in favour of the defendant was in fraud of 
‘creditors and could not prevail as against their title under the auction-purchase. 
One of the defences to the action was that the auction-purchasers themselves were 
not creditors and that the right which the decree-holder had to avoid the transfer 
under section 53 of the Act did not pass to them. In rejecting this contention 
Venkataramana Rao, J., observed as follows :— 

“ Tf it is the law that a suit is not necessary and that by an open declaration of unequivocal con- 
duct as aforesaid a creditor can avoid the transaction and thereupon the transaction beccmes avoided 
and void from the beginning there is no necessity for the auction-purchaser to avoid the transaction 
again thoigh he may be a subsequent transferee as stated in Vasud-o Raghunath v, Janardhan Sadashir®. 
The transaction having been avoided the property in the language of Stirling, J., was the asset of the 
judgment debtor available for satisfaction of the decree-halder’s debts, and the auction-purchaser gets 
a clear title and his suit is based upon that title. The only question in that suit is, whether the tran- 
saction has been avoided, as being in fraud of creditors, and if that is found, the auction-purchaser’s 
right for a declaration cannot be questioned. The decision in Vasudeo Raghunath v. Janardhan 
Sadashiv? has been rightly dissented from by Sadasiva Ayyar, J., in Apya Perumal Asari v. Adinam Ashagiya 
Pillai’, 

. Itis thus well settled in this Court that when a decree-holder entitled to avoid 
a transfer of property under section-53 of the Transfer of Property Act has elected 
to do so by bringing the properties to sale in execution of his decree, that avoidance 
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enures for the benefit of the auction-purchaser, notwithstanding ‘that he is nob 
himself a creditor or transferee. 


It was next contended that the sale under which the grd defendant claims was: 
in execution of a decree for costs passed in favour of the 4th defendant in O.S. 
No. 78 of 1937 01 3rd March, 1937, that that was nota debt which was in existence: 
on the date of the gift in favour of the appellant on 5th August, 1932 and that, there-: 
fore, the 4th defendant was not himself entitled to avoid the deed of gift under 
section 53 and that the auction-purchaser succeeding to his rights could not claim 
higher rights. But the decree for costs was passed in an action for specific perform- 
ance of the agreement dated 20th July, 1935, which in turn was for the discharge 
of the promissory note, dated 25th July, 1932. The decree can, therefore, be ulti- 
mately traced to a debt which was in existence on the date of the deed of gift. Apart 
from that, under section 53 of the Transfer of Property Act it is not merely the credi- 
tors who are in existence at the date of the transfer but also subsequent creditors 
that are entitled to avoid it. In Stileman v. Ashdown1, Lord Hardwick observed : 

“It is not necessary that a man should actually be indebted at the time he enters into a voluntary 
settlement, to make it fraudulent ; for if a man does it with a view to his being indebted at a future 
time it is equally fraudulent, and ought to be set aside.” 

In Thomas Pillai v. Muthuraman Chettiar®, it was held that subsequent creditors 
are also within the rule enunciated in the first clause of section 53 of the Transfer 
of Property Act and that a settlement could be avoided at the instance of subse- 
quent creditors. In Rajagopala.Cheiti v. Sivagami Ammal®, it was again held that 
under section 43 of the Transfer of Property Act it was not necessary that the creditor’ 
impugning the alienation should have been a creditor at the time cf the alienation 
and that it was open to a subsequent creditor to avoid a deed of settlement as in’ 
fraud of creditors. On these authorities it must be held that the 4th defendant 
was in respect of the decree for costs in O.S. No. 78 of 1937 a creditor who was. 
entitled to avoid the gift deed dated 5th August, 1932, in favour of the appellant 
and thac in consequence the title of the grd defendant as the auction-purchaser 
in execution of the decree in O.S. No. 78 of 1937 prevails ove: that of the appellant 
under Exhibit A-1. 


In the result, the second appeal fails and is dismissed with costs. No leave. 
K.C. ` Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice CHANDRA REDDI. 


Sethurama Thevar .. Petitioner* 
en Aa Os 
Kameetha Rowther and othees .. Respondents. 


Madras Agriculturist? Relief Act (IV of 1938), section 23-A—Inserted by amendment .Act of 1948— 
Petition to set aside sale in execution—Period,within which can be made. 

. The clause ‘may apply to the Court within go days of such commencement or of the confirmation . 
of the sale, whichever is later * in section 23-A (of the Madras Agriculturists’ Relief Act) has reference , 
only to the two conditions in the section, namely, where the confirmation had not taken place or 
where it had taken place within go days of the commencement of the Act (XXIII of 1948) (z.c.),g0th « 
September, 1947. The expression ‘whichever is later’ means only ‘ whichever’ in the case. ` 

Where the petitioner (Appellant) applied on 1st April, 1949, to set aside a sale which was con- ` 
firmed on 3rd May, 1948, on the ground that the confirmation violates section 23-A of Madras Act IV - 
of 1938, 

Held, that the application not having been made within go days of the confirmation he could 
not avail himself of its benefits. ` 


Appeal against the order of the District Court of Ramanathapuram, dated 
the and day of March, 1951 and made in A.S. No. 442 of 1949, preferred against - 
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the order of the Court of the District Munsif of Ramanathapuram in E.A. No. 121 
of 1949 in E.P. No. 131 of 1947 in O.S, No. 231 of 1943. 


V. Meenakshisundaram for Appellant. 
R. Kesava Aiyangar and K. Parasaran for Respondents. 
The Court delivered the following : 


Jwocmenr.—The judgment-debtor is the appellant. In execution of a decree 
obtained on the foot of a mortgage the properties of the judgment-debtor were 
brought to sale on 1st April, 1949 and the sale was confirmed on 3rd May, 1948. 
Subsequent to this confirmation, the Madras Legislature passed Act XXIII of 1948 
amending the Madras Agriculturists’ Relief Act in several respects. In view of 
these amendments, the appellant filed a petition E.A. No. 121r of 1949 in E.P. No. 
131 of 1947 on 18th March, 1949 to set aside the above-mentioned sale. The basis 
of this application is section 23-A. That section enacts : i 


“t Where in execution of any decree, any immovable property, in which any person entitled to 
the benefits of the Madras Agriculturists’ Relief (Amendment) Act, 1948, had an interest, has been 
sold or foreclosed on or after the goth September, 1947 and the sale had not been confirmed before the 
commencement of the said Act, (or ninety days, have not elapsed from the confirmation of the sale 
or from the forcelosure), at such commencement, then, notwithstanding anything contained in the 
Indian Limitation Act, 1908, or in the Code of Civil Procedure, 1908, and notwithstanding that the 
sale has been confirmed, any Judgment-debtor claiming to be entitled to the benefits of the said Act 
may apply to the Court within ninety days of such commencement or of the confirmation of the sale, 
which ever is later, to set aside the sale or foreclosure of the property, and the Court shall, if satisfied 
that the applicant is a person entitled to the benefits of the said Act, order the sale or foreclosure to 
be set aside, and thereupon the sale or foreclosure shall be deemed not to have taken place at all : 


Provided that no such order shall be made without notice to to the decree-holder, the auction- 
purchaser, and other persons interested in such sale or forceclosure and without affording them an 
opportunity to be heard in the matter ”. : . 

The trial Court dismissed the application holding that the petitioner is not 
entitled to the benefits of that section as he had not applied within ninety days 
of the confirmation of the sale. On appeal the lower appellate Court agreed with 
this view and confirmed the dismissal of the application. 


The judgment-debtor, who is aggrieved by these orders, has filed the present 
second appeal. The question for consideration in this second appeal is whether 
the view of the courts below is correct, or whether the appellant can claim the 
benefit of the provisions of section 23-A. Admittedly, this application has been 
filed more than go days after the confirmation of the sale. But it is urged by Mr. 
Meenakshisundaram that the section confers a right on the judgment-debtor to 
file an application for setting aside the sale within ninety days of the commence- 
ment of the Act or of the confirmation of the sale. I do not think the language 
of that section can lend itself to this interpretation. The section specifically lays 
down that it is only sales or foreclosures which have taken place after the goth 
September, 1947 and that have not been confirmed before the commencement of 
the Act or confirmed within ninety days of the commencement of the Act that are 
governed by it. In other words, this applies only to sales whose confirmation had 
not yet taken place at the commencement of the Act or which have been confirmed 
within go days of the commencement of the Act. The section does not touch 
sales which -have been confirmed more than go days before the coming into force 
ofthe Act. The clause ; 

: “ may apply.to the Court within ninety days of such commencement or of the confirmation 

of the sale, whichever is later ” 

has reference only to the two conditions laid down earlier in the section, namely, 

where the confirmation had not taken place, or where it had taken place within 

ninety days of the commencement of the Act. It looks to me that the expression 

“ whichever is later” means only “ whichever in the case”. This, in my opinion, 

will be in harmony with the earlier portion of the section. If the interpretation 

sought to be put on the expression is accepted it would be repugnant to one of the’ 
conditions laid down in ‘the section, namely, that ninety days should not have‘elapsed 
from the confirmation of sale or foreclosure at the commencement of the Act. It is 
a well-recognised principle of construction of statutes that inconsistency should 
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‘not: be attributèd. to the Legislature. unless it is inevitable. As far.as possible an 
interpretation, which would give effect to all the provisions of an enactment arid 
‘which would reconcile apparently conflicting provisions of a section should be 


. adopted. The view by me is conformable to this rule of construction. 


In these circumstances, the orders of the Courts below are correct and havé to 
be affirmed. The C.M.S. A. is therefore dismissed wihout costs. Leave refused. 


> KG ` So Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATARAMA AYYAR. . 


~ 


V. Gopalakrishna a aes .. Petitioner* 
“The Secretary, Board of Revenue, Madras and another ` . | Respondents. 


Land Acquisition Act (I of 1894), sections 4, 5 and 6 (1)—Suit lands Cea by Government’s notificatoin 
-on the strength of Panchayat Board’s resolution—Grounds for attacking the notification——Compliance with provisions 
of statute—Effect—Power of Court to entertain objections to notification by a writ petition. * 


The Madras State Government issued a notification under section 6 (1) of the Land Acquisiticn 
Act to acquire for a Panchayat Board lands belonging to the petitioner. The petitioner who wanted 
the suit lands for himself objected to the acquisition by the Government for purposes of a market of 
‘the particular lands, on the ground that the resolution of the Panchayat Board was not valid owing 
to certain vitiating circumstances alleged in his. affidavit, and that. consequently the issue of the 
notification was also vitiated by illegality, 


Held, (1) that where the grounds for acquiring land by the Government was provea to be public 
purposes, there would be no purpose served in trying to attack it on the ground that there would be 
malicious satisfaction obtained in depriving the petitioner of the acqui:iticn of property. Further 
the Fact that objections before the issuing of the notification under section 6 (1)were heard and decided 
upon by the Government was sufficient to make it valid. Should the resolution of the Panchayat 
Board be inspired by illwill against the petitioner, even then once the Government had decided upon 
the acquisition after hearing objections, there was not ing to make it ultra vires so as to attract, å writ 
petition. Judgment in C.M.P. No. 2778 of 1951 followed, 


(2) Even where there is an infirmity attached to a resolution. of the Panchayat Board, there - 
ds no ground to impugn a notification of the Government under section 6 (1) when the provisions of the 
statute have been complied with: 

In re Manickchand- Mahata v. The Corporation of Cacutta, (1921) I.L.R. 48 Cal. 916, dissented from. 

(3) On the facts there was nothing to deem the resolution itself bad iri any way. Hence the 
‘question does not arise whether even if it was bad, the Government’s action should be upheld or not. 

Petition praying that in the circumstances stated in the affidavit filed therewith. 
the High Court will be pleased to issue a writ of certzorari calling for the records 
relating to the order of the Government in G.O. R. No. 124, L.A., dated 22nd 
„January 1953, No. 1 115 and quash the order therein. ; 

N. Subramaniam and M.. Ramakrishna for Petitioner. | 

The Government Pleader (P. Satyanarayana ` Raju), M. S. Ramachandra Rao 
-and M. Krishna Rao for Respondent. 

The Court delivered the following 

‘JUDGMENT .—This is an application under Article 226 of the Contain for the 
issue of a writ of certiorari to quash a notification of the Government of Madras, 
‘dated 22nd January, 1953, under section 6 of the Land Acquisition Act. The land 
proposed to be acquired is a vacant site of the extent of about 1 acre and 39 cents 
situated in the village of Pithapuram. Just to the north of this plot is a market 


--where weekly ‘shandis are held. The market is bounded on the east by a public 


road and on the north and west by a channel called “ The Cherugula kalvai” 
If the market is to expand, it can be only on the south. The Maharajah of Pitha- ` 
puram to whom: the site belonged offered it for sale in the year 1945. On 15th 


“ August, 1945, the Panchayat Board of Pithapuram passed Resolution No. 74 to 


-acquire it from the Maharajah by private sale for the purpose of the market. -As the 
negotiations did not make much of a progress, a further resolution No.: 53 was. 
passed on 17th June, 1946, requiring the Maharajah to grant the site at a reasonable 
«cost to the Panchayat and by a further resolution No. 230, dated 31st January, 1947,. 
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the Panchayat Board offered a price of Rs. 10,000 for the site. It was at this stage 
that on 25th March, 1947, the petitioner purchased the site from the Maharajah 
for a price of Rs. 10,200. The Panchayat Board then passed a resolution on goth 
September, 1947, requesting the Government to acquire the plot under the provisions 
of the Land Acquisition Act. The petitioner raised objections to the acquisition 


` before the Revenue Officers and after protracted correspondence the Panchayat 


t 


Board passed finally, resolution No. 108 on gist October, 1950, agreeing to the 
acquisition on the terms mentioned by the Revenue Divisional Officer. Thereafter, 
a notification under section 4 (1) of the Land Acquisition Act was published on 
12th December, 1950. The petitioner filed his objections to the acquisition under 
‘section 5 of the Act. He also endeavoured to get the Panchayat Board itself to 
rescind its resolution dated gist October, 1950, and to withdraw from the acqui- 
‘sition and offered to make a gift of 16 cents to the Panchayat if they would drop 
the acquisition proceedings. It is stated in the affidavit in support of the petition 
that resolutions were passed on goth April, 1951 and 26th May, 1951 cancelling 
the previous resolution, dated goth September, 1947, for acquisition of the plot: 
"This, is, however, denied on behalf of the respondents. They state that a requisition 
was received from the Revenue Divisional Officer informing the Panchayat that 
the acquisition would be completed during 1951-52 and asking the Panchayat 
to be ready with the necessary funds and that in reply to this resolution, No. 6 
“was passed on 2oth April, 1951, stating that the Panchayat Board had already that 
information ; that on 26th May, 1951, when a resolution,was moved for reconsidering 
the matter, it was ruled as out of order and that thereafter the payment of Rs. 11,750 
by the president towards the cost of the acquisition was ratified by the Panchayat 
Board by its resolution No. 86, dated 31st August, 1951. 


After this the petitioner moved the Board of Revenue for withdrawing from the 
-proceedings alleging various irregularities and stating that the site was worth Rs. 
45,000 and that there was no need to acquire the same. It is stated in the affidavit 
-of the petitioner that the Inspector of Municipal Councils and Local Boards was 
-asked to report on the necessity for the acquisition of this plot, that he held an enquiry 
-and sent a report that there was no need for the acquisition and that the Panchayat 
Board was not acting bona fide in attempting to acquire the land. The report 
however is not among the records. Eventually, the Government considered the 
-entire matter and decided to acquire the site and issued a notification under section 
6 (1) of the Act om 22nd January, 1953. Itis the validity of this notification that is 
now in question. z 3 


Two points have béen urged by the petitioner in support of this petition : 
(1) There was no need to expand the market ; the real object of the acquisition 
was to deprive the petitioner of his property and the proceedings are therefore mala 
Jide and liable to be set aside ; and (2) there was no compliance with the provisions 


“of the Act and therefore the acquisition was illegal. 


The contention on behalf of the petitioner is that the Panchayat is a 
small one ; that the existing market is more than ample to saisfy the requirements 
of the public ; that he was prepared to make a gift of 16 cents and that would in any 
‘event have sufficed and that the real object of the acquisition was to deprive the 
petitioner of his property. The counter-affidavit of the respondents states that the 
market is insufficient for holding the weekly shandis, that it is. congested and that 
has resulted in accidents, that as it could expand only southwards it had become 
necessary tò acquire the site belonging to the petitioner and that the small strip 
-of 16 cents offered would be quite insufficient for the needs. It is also denied that 
the acquisition was started with the object of depriving the petitioner of his pro- 
pērties. : 

It cannot be maintained that the acquisition of property fot the purpose of 


market is not for a public purpose. The only question is whether on the facts of 
the case there was need for such acquisition. Section 6 of the Land Acquisitions 


.Act provides thata declaration under that section shall be conclusive evidence that 


-the land is needed for a public purpose. It has.accordingly beer held by a Full 
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Bench of this Court in Suryanarayana v. Province of Madras? that a declaration made 
under that section could not be challenged in a Court of law. Leach, C.J. observed x 


“ Sub-section 3 makes it quite clear that the declaration of the Provincial Government cannot be 


. questioned in a Court oflaw. Of course, if the Proyincial Government in fraud of its powers directed 


land ‘to be acquired, a suit would no doubt lie ; but, where there is no charge against the Provincial 
Government that it has acted.in fraud of its powers, its action in directing the acquisition cannot be ` 
challenged in a Court of law ”. , 

In this case, there is no allegation that the Government has acted in fraud of . 
its powers. What all is alleged is that the resolutions of the Panchayat Board were 
actuated by malice. It would therefore follow that it is not open to the petitioner 
to challenge the validity of the notification on the ground that there was really 
no need for a market or that the Panchayat Board was actuated by malice against 


` him. Mr. N. Subramaniam, learned Advocate for the petitioner argued that 


the present case was governed by the decision of the Privy Council in Luchmeswar 
Singh v. Chairman, Dharbanga Municipality®. In that case during the minority of the. 
Maharajah of Dharbanga, properties belonging to him were taken by the Munici- 
pality of Dharbanga in proceedings taken under the Land Acquisition Act of 1870 
the Court of Wards waiving compensation due under the Act. It was found that in 
substance the transactioon was one of gift by the Court of Wards to the Municipality 
and that proceedings under the Land Acquisition Act were taken colourably with 
the object of enabling the Court of Wards to make a gift which was not within its. 
competence. It was held by the Privy Council-that this was a fraud on the powers. 
conferred under the Land Acquisition Act. In the present case, the Government 
is competent to acquire lands for purposes of market and the acquisition is real. 
and not colourable. Reliance was also placed on certain obseivations of the Pri 
Council occurring in Trustees for the Improvement of Calcuita v. Chandrakanta Gosh®, 
There, an acquisition of land for the purpose of Calcutta Land Improvement Trust 
_was challenged on the ground that the trué object of the acquisition was not to. . 
improve the road conditions in Calcutta but to exact an exemption fee from the 
owner. Dealing with this contention, the Privy Council observed as follows : 

“ The object of this section is to give an opportunity to owners of land to request the abandon- 
ment of its compulsory acquisition, and it only comes into operation where land has been properly 
included in a scheme, as required for purposes of the Act. To have included land within the area 
of the scheme not because it was wanted for purposes of the Act, but in order to exact an exemption 
fee from the owner would, in the opinion of their Lordships, have been a misuse of the powers conferred 
upon the Board, and ifin fact the Board had included the land of the respondent in the scheme merely 
for the purpose of exacting exemption fees, the Board would have acted ultra vires and the respondent. 
would have been entitled to succeed in his actions”’. : 


These observations clearly have no application to the present case as the present 
acquisition has been made for improving, the market conditions. The utmost 
that can be said by the petitioner is that in deciding upon acquiring his property 
for the purpose of the market the members of the Panchayat had also the malicious 
satisfaction that it was the petitioner’s property that was being acquired. That, 
however, is not a ground for holding that the acquisition is illegal. 


Moreover the petitioner had an opportunity of putting forward all his objec- 
_tions on the merits to the acquisition of the property before the Government. He. 
did file his objections under section 5 (a) and it is after hearing those objections. 
that the Government decided to acquire the land and issued the notification under 
section 6. In C.M.P. No. 2778 of 1951 a Bench of this Court of which I was a 
member held that a notification under section 6 was not liable to be attacked on 
the ground that the resolution on which the acquisition was made was mala fide 
and engineered by political opponents, if the owner had an opportunity of putting 
forward his objection before the Government. Following this decision, it must 
be held that the notification of the Government dated 22nd January 1953 under- 
section 6 of the Act is not liable to be quashed even if the resolution of the Panchayat 
was inspired by motives of personal ill-will against the petitioner. 
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I must add that even on the facts I am not satisfied that the Panchayat Board 
was actuated by any malice in passing a resolution for the acquisition of the site 
in question for the purpose of the market. The Board had been attempting to 
acquire the property even from 1945 before the petitioner came on the scene and 
' it cannot therefore be said that they were actuated by an intention to deprive the 
petitioner of his property. 


- Ig is next contended that the notification under section 6 (1) is bad because 
there had been no proper resolution by the Panchayat Board for acquisition of the 
property. It is argued that the original resolution dated goth September, 1947, 
had been rescinded by resolutions dated goth April, 1951 and 26th May, 1951 and 
that the Board which passed the final resolution for acquisition dated roth Novem- 
ber, 1952, was not really competent to do so because two of the members belonging 
to the petitioner’s faction had been compelled by the Government to resign, a third 
member of that faction had died and a fourth had vacated his seat by continued 
absence. There is no substance in this objection. Apart from the fact that the 
parties are not agreed as to what happened at the meetings on 2oth April, 1951 and 
26th May, 1951, the petitioner cannot succeed unless he is in a position to challenge 
the validity of the resolution, dated roth November, 1952. Counsel for the peti- 
tioner states that two of the members had been obliged by the Government to 
resign and that the resolution, dated roth November, 1952, passed in their absence 
is invalid. The facts are that these two-persons became Government servants 
when the Government took over the estate and they ceased to hold office as members. 
by reason of the provisions contained in the Village Panchayat Act and what the 
Government did was merely to send an intimation to them to that effect. As those 
two members ceased to be members as a result of their continuing in service as 
Government employees there is no question of compulsory resignation. This 
objection must accordingly fail on the merits. 


I have so far assumed that the absence of a valid resolution by the Panchayat 
Board would be,a good ground for holding that a notification under section 6 (1) 
would be bad. But, that however does not appear to me to be the correct position. 
The petitioner relied on the decision In re Manickhand Mahata v. The Corporation 
of Calcutta, and the Calcutta Improvement Trust+, where Greaves, J. held 

“that though the notification under section 6 of the Land Acquisition Act is conclusive so far 
as section 4 of the Evidence Act is concerned yet the Court is entitled to enquire into the validity 
»of the steps leading up to the recommendation, and was competent to inquire into the legality or 
otherwise of the acts of the Corporation and the trust”. 

In Luchmeswar Singh v. Chairman of the Dharbanga Municipality®, it was held by the 
Privy Council that where the validity of an acquisition was challenged, it would be 
open to the Court to consider whether there had been due compliance with the 
provisions of the Act. Both these authorities are relied on on behalf of the peti- 
tioner as supporting the position that if there was no valid resolution by the Panchayat 
Board, the acquisition by the Government would be open to attack notwithstanding 
the declaration under section 6 (1). There cannot be any doubt that if the Govern- 
ment in exercising the powers*under the Land Acquisition Act does not comply 
with the requirements of the statute, its action must be held to be ultra vires. But, 
in this case the Government has complied with all the requirements of the statute 

and the acquisition is not liable to be challenged on the ground that it is not in 
` accordance with the Act. The further contention that the notification under 
section 6 (1) is liable to be impugned on the ground that it was in furtherance of a 
resolution of the Panchayat Board which was not duly passed is open to question. 
- It is difficult to see why an act of the Government which is valid according to the 
provisions of the Land Acquisition Act should be open to attack because of the 
infirmity attaching to a resolution of the Panchayat Board. - It is for the Govern- 
ment to consider that resolution and decide whether they should act upon it. If 
they had decided to act upon it and issued a notification under section 6 (1), it is 

LJ 
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‘not within the province of the Court to hold that the Government ought not to have 
acted upon the resolution and taken action under the Act. With all respect I am 
unable to agree with the rather wide observations of Greaves, J., in In Re Manick- 
chand Mahata v. The Corporation of Calcutta and the Calcutta Improvement Trust+. But 
in the view which I have expressed that there has been a valid résolution, this 
question does not arise. 


I should add that a suit is the more appropriate remedy for considering ques- 
tions of the kind raised by the petitioner and that on that ground also I should 
decline to interfere with the notification in proceedings by way of writ. 

This petition is accordingly dismissed with costs, one set Advocate’s fee Rs. 250. 


K.C. 





— Petition dismissed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice GovinpA Menon, Mr. JuUsTICE BASHEER AHMED 
SAYEED AND MR. JUSTICE VENKATARAMA AYYAR. 


` 


Mantravadi Bhavanarayana and another .. Appellants. * 
v. ' 
MeruguVenkatadu and others .. Respondents. 


Madras Estates Land Act (I of 1908) (as amended by Madras Acts (VIII of 1936) and (IT 
section 3 (2) (d)—Scope of. (VIII of 1936) and (IT of 1945),) 


Out of the entire ayacut of a village consisting of 620 acres, 86 cents, 43 acres, 15 cents were deduc- 
ted as minor inams and the residue including poromboke lands of the extent of 44 acres, 76 cents 
were granted in Bhattavarthi Inam in A.D. 1764. The minor inams were three in number consisting 
of a Bhattavarthi and two Devadayams. In the Inam Fair Register it was shown that the poromboke 
was deducted in columns 3 and 4. Ona contention that the grant was not an ‘estate’ within the 
meaning of section 3 (2) (d) of the Madras Estates Land Act, 


Held, (a) the crucial test to find out whether the subject-matter of a grant falls within the definition 
of an ‘estate’ in section 3 (2) (d) of the Act is whether at the time of the grant the subject-matter 
was a whole village or only part of a village. If at the time of the grant it was only part of a village 
then the amending Act II of 1945 makes no difference to this and such a part would not be an estate 
within the meaning of the term. But if the grant was of a whole village and a named one ther it 
would be an estate. 


(b) On the facts, the original grant was of a named village out of which, at the time of the 
grant, certain lands were already granted in service or other tenure and the same have peen deducted, 


(c) There is no justification for circumscribing the wide ambit of the expression ‘other tenure? 
by stating that only holdings of land which are of a personal nature should come within the expres- 
sion. If the intention of the legislature had been that only service tenures or tenures of the same 
genus should be excluded, the words used would have been ‘ service or similar tenure’. In the appli- 
cation of the ejusdem generis interpretation of the word ‘ other’, though prevalent in many statutes 
the better view in modern days is that it should not be construed narrowly, In the context it cannot 
have the connotation contended for, viz., that it is ejusdem generis with service tenure but means any 
other tenure. Therefore the grant of a village after deducting minor inams which are Devadayam 
and therefore not service inams, would not make any difference and the grant is an ‘ estate’ within 
the meaning of the section. 


(d) What was confirmed by the British Government isexactly and definitely the grant of the 
original inam and there being no difference whatever between the confirmation and original grant, 
‘the grant falls within the meaning of the term ‘ estate’ in clause g (2) (d). ý 


{e) Obiter-—Even if there is a difference between the original grant and con i 

the section posits is that the grant should be confirmed or pecugrieed aad not the sea P AMan 
in existence at the time of the Inam Settlement. When the Inam Commissioner after taking into 
consideration all the information placed before him regarding the original grant, issues a title deed 
“with regard to a portion of the acreage of the original inam, by that process it should be deemed that 
ħe recognised the original grant. It does not matter that at the time of the Settlement portions of 
the original grant happened to be in the possession of differentindividuals. But if the total quantum 
_of the original grant was recognised by the issuing of separate title deeds, even then it must be said 
_that the original grant has been confirmed or recognised. 
. f) The words ‘ deduct poromboke’ do not mean that the pora 

das in ascertaining the aacenent since such land cotld not A anani ees ope me 
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Appeals under clause 15 of the Letters Patent against the Judgment and order 
of the High Court, dated 8th February, 1949 and passed in A.A.O. No, 648 and 649- 
of 1946 respectively preferred against the order of the court of the Subordinate 
Judge of Masulipatam, dated goth April, 1945 and made in O.S. No. 46 of 1944 
and O.S. No. 53 of 1943 respectively. 


K. Kotayya for Appellants. 
P, Satyanarayana Raju, E. Venkatesam and K. Ramamurthi for Respondents. 


The Court delivered the following 

Juccements: Govinda Menon, 7.—Letters Patent Appeal No. 61 of 1949 is against 

, the judgment of Panchapagesa Sastri, J. in C.M.A. No. 648 of 1946 and Letters 
Patent Appeal No. 62 of 1949 is against the judgment of the same judge in C.M.A. 
No. 649 of 1946. C.R.P. No. 66 of 1946 is against the order of the Subordinate 
Judge of Masulipatnam in S.C.S. No. 62 of 1943 on his file. The two Civil Mis- 
cellaneous Appeals and the revision petition were heard together by the learned Judge. 
who pronounced judgment in the civil miscellaneous appeals which is reported in 
Suryanarayana v. Venkatadu?. The common judgment shows that the Civil Miscellane- 
ous Appeals were dismissed with costs, whereas the revision petition was adjourned 
for final orders to a later date. Before final orders were passed in the Revision 
Petition, the Letters Patent Appeals were filed against the judgment in those Civil 
Miscellaneous Appeals and all the three have been heard together. By an order, 
dated 31st October, 1952, the learned Chief Justice and Venkatarama Ayyar have 
referred the matter to a Full Bench and that is how these appeals have come up 
before the Full Bench as constituted. As the facts have been set forth in the judgment 
of Panchapagesa Sastri, J. no useful purpose will be served by once more repeating 
them here. The main question which has been referred to us for consideration 
is whether, the syit lands which lie within the ambit of the village of Cherichintala 
in Krishna District are situated in an “estate” as defined in section 3 (2) (d) of 
the Madras Estates Land Act. If that is so, then the civil courts will have no juris- 
diction to entertain the suits by the plaintiff and the orders of the lower court return- 
ing the plaints for presentation to the propér Court must therfore be correct. The 
decision depends upon the true and proper construction to be put upon section 
3 (2) (d) as well as Explanation (1) to that section. When the Madras Estates 
Land Act was enacted for the first time in 1908; section 3 (2) (d) was as follows :— 

“ Any village of which the land revenue alone has been granted in inam to a person not 
owning the kudivaram thereof, provided that the grant has been made, confirmed, or recognised by 
the British Government or any separated part of such village.” 

Owing to a variety of reasons, which it is unnecessary to mention at present, there 
was an amendment to this section by which clause (d) as it originally stood was ° 
removed and a fresh clause substituted by section 2 (1) of the Madras Estates Land 
(Third Amendment) Act, 1936 (Madras Act XVIII of 1936). Clause (d) as it 
stands was the result of Madras Act XVIII of 1936 and it runs as follows :— 

“ Any inam village of which the grant has been made, confirmed or recognised by the 

Government, notwithstanding that subsequent to the grant, the village has been partitioned 
among the grantees or the successors-in-title of the grantee or grantees”. 
The old Explanations (1) and (2) were renumbered: as Explanations (2) and (3) 
respectively and a new Explanation was inserted as Explanation (1) by section 2 
(1) of thé Madras Estates Land (Amendment) Act, 1945 (Madras Act IT of 1945). 
This Explanation is now.as follows :— 

“ Whereas a grant as an inam is expressed to be of a named village, the area which forms 
the subject-matter of the grant shall be deemed to be an estate notwithstanding that it did not 
include certain lands in the village of that name which have already been granted on service or 
other tenure or been reserved for communal purposes ”’. 

It will therefore be seen that the present clause (d) and Explanation (1) were the 
result of subsequent amendment to the original section by the Acts of 1936 and 
1945. Eg 
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Two points of law were raised before the learned Judges of which, in their 
opinion, the second one had no substance whatever. The contention was that 
since it is shown from the Inam Fair Register, Exhibit P-1, that from the ayacut 
of the village, 44 acres, 96 cents. were deducted as.poromboke, it should be held 
that the grant was not of a named village. As stated by the learned Judges it is 
impossible to ‘say that the poromboke lands were excluded from the grant at all. 
The details mentioned in columns 4 and 5 of the Inam Fair Register, extract Exhi- 
bit P-1, are intended to find out the exact extent of the cultivable lands which 
remained in the possession of the grantee in order that the Inam Commissioner 
might fix the quit rent. There is no question of the grantee not being entitled 
to the poromboke lands as a result of this grant. The question as to how far the 
so-called exclusion of poromboke or waste land in computing the area of the inam 
grant would make the grant only of a part of the village, was considered by their 
Lordships of the Judicial Committee in Krishnaswamit v. Perumal+, and the obser- 
vations at page 108 show that the words in the specification ‘ deduct poromboke” 
do not mean that poromboke was excluded from the grant, but should be under- 
stood as showing that the poromboke, or waste land, was deducted in ascertaining 
the assessment since such land could not be assessed. It is therefore clear that when 
in columns 4 and 5 of Exhibit P-1 we find a deduction of poromboke land of the 
extent of 44 acres, 96 cents it was intended only for the ascertainment of the assess- 
ment but that the poromboke land should be understood as being included in the 
land as well. The observations of the Judicial Committee are direct authority 
for negativing the contention that the exclusion of poromboke would not detract 
from: the nature of the grant of a whole village as inam, if otherwise the conditions 
contained in section 3 (2) (d) of the Act are complied with. We therefore agree 
with the conclusion arrived at in the order of reference regarding this point. 


The substantial question which has been argued at considerable length is what 
exactly is the nature of the grant ; whether it is a who]e inam village coming within 
the definition of section 3 (2) (d) or only a part of a village. 


Exhibit P-1 is a copy of the Inam Register of Cherichintala village, Gudivada 
Taluk and it is a confirmation by the British Government of the earlier inam. The 
document begins by stating that what was granted was Cherichintala village. 
Columns 4. and 5 show that the entire ayacut of the village consists of an area 
of 620 acres, 86 cents out of which 44 acres 96 cents are deducted as poromboke 
and 43 acres 15 cents are deducted as minor inams. ‘The residue is an area of 532 
acres, 75 cents which is taken into consideration for the assessment of the quit rent. 
It is seen from Exhibit P-1 that the original grantee.was one Mantravadi Ganga- 
dhara Sastiulu to whom the inam was granted in A.D. 1764 and the document 
also states that it was granted for Bhattavarthi service. Exhibits P-4 and P-5 are 
copies of the Inam Fair Register regarding the minor inams in the same village 
which are for the Devasthanams of Sri Venugopalaswami and S1i Someswaraswami. 
Exhibit P-3 is another minor Bhattavarthi inam granted to one Bokka Narayana. 
A comparison of Exhibit P-1, Exhibit P-3 and P-4 shows that at the time of the 
grant confirmed by Exhibit P-1' there were already three minor inams one of them 
a Bhattavarthi and two Devadayams totalling in all 43 acres, 15 cents carved out 
of the village. The remaining area of the village including the poromboke was , 
granted to this Mantravadi Gangadhara Sastrulu in A.D. 1764 by title deed No. 1247. 


Mr. Kotayya invited our attention to Exhibit P-2, an extract from the Oaks 
Register, relating to Gudivada Pargana. Column 1 therein relates to Cherichintala 
and column 2 refers to an agraharam. Column 4 mentions Kamadana Papayya 
and Surayya as the grantor, and column 5 shows Mantravadi Gangadhara Sastrulu 
as the grantee. The date of the sanad is given in column 7 as fasli 1173. The 
extent is shown as 20 1/2 khats in column 10. How this document would help 
the contention of the appellant’s counsel to show that the grant does not form an 
estate has not been explained. Construing the document with the recitals as they 
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“stand, it seems to us that there was a grant of a named village to the grantee in 
fasli 1173. If at all the extract from the Oaks register shows anything, it is more 
‘against the appellant’s contention than in his favour. But since the learned counsel 
‘has not. been able to satisfy us as regards its relevancy for the determination of the 
present questions, we do not intend to place any reliance on it. From a reading 
-of Exhibits P-1, P-3, P-4 and P-5 we are satisfied that the original grant in favour 
of Mantravadi Gangadhara Sastrulu was of a named village out of which, at the 
time ,of the grant, there were certain lands already granted on a service and other 
tenures and the same have been deducted. It is now settled law that by reason 
of the amendment made in 1945, which added an Explanation to section 3 (2) (d) 
of the Madras Estates Land Act and numbered as Explanation (1), a grant consti- 
tutes an estate if it is expressed to be a named village irrespective of the fact that 
some of the lands in the village had already been held as service grants, or were 
reserved for communal purposes. The crucial point to decide is what was the 
“ grant : Whether it putports to be of a particular village. _ The reason which neces- 
sitated the amendment in 1945 was a decision of this Court in Ademma v. Satya- 
dhyana Thirtha Swamivaru1, where the learned Judges held that even if a named 
-village is granted on inam but at that time there had already been some ‘minor 
inams carved out of the village, then such a village would not be a whole inam 
village coming within the definition of an “‘ estate”? in section 3 (2) (d). Even 
though the grant comprised the area within the boundaries of the village, still, 
when it was known that certain acreage of minor inams and other lands had been 
deducted, it could not be held that the grant was of the whole village. In deciding 
this the learned Judges had lost sight of the observations of a Bench of this Court in 
rican Nayudu v. Subramanyam? where Srinivasa Ayyangar, J. observed 
thus :— ' 


“ The definition in sub-section (2) clause (d) was obviously intended to exclude from the definition 
. of “ Estate’? what are known as minor inams, namely, particular extents of land in a particular 
village -as contrasted with the grant of the whole village by its boundaries. The latter are known 
as ‘whole-inam villages.’ The existence of ‘ minor inams’ in whole inam villages is very common 
and if these inam villages do not come within/the definition of ‘ Estate’ almost all the agraharam, 
shrotriyam and mokkhasa villages will be excluded. This certainly cannot have been the intention 
of the legislature. These minor inams are generally granted for services to be rendered to the village 
or to the owner and that seems to be the nature of the minor inam in this case ”. 


It was tq set right the uncertainty created by the decision in Ademma v. Satya- 
dhyana Thirtha Swamivaru+, Explanation I was added to clause (d) of section 3 (2) 
thereby. accepting as correct the law laid down in Narayanaswami v. Subramanyam?. 


The crucial test to find out whether the subject-matter of a grant falls within 
the definition of an “ estate ” in section 3 (2) (d) of the Act is whether at the time 
of the grant the subject-matter was a whole village or only a part of a village. If 

‘at the time of the grant it was only part of a village, then the amending Act makes 
no difference to this and such a part would not be an “ estate” within the meaning 
' of the term. But if the ‘grant was of the whole village and a named one, then it 
would be an “estate”. That the original grant was ofa named village with the 
entire area excepting those excluded is clear from Exhibits D-1 and D-2 of which the 
former is a sanad granted to Mantravadi Gangadhara Sastrulu in fasli 1763, where 
it is‘seen that Cherichintala Agraharam has been granted to him by Kamadana 
Papayya Garu and Surayya Garu. Exhibit D-2, dated roth May, 1792 is a more 
important document being a Purvana issued by the then Collector one Mr. M, 
Tuder. This is to the effect that Mantravadi Gangadhara Sastrulu has an Agra- 
haram called Chirichintala village in the Pargana Gudivada dated fasli 1173 and 


granted to him. 3 


‘* Though he was not able to produce the regular dumbalas as per the.order of the Board, because 
he was an instructor of Veda Sastram and was giving charity to poor people, and as he stated that 
he had.no other means of livelihood than this, the purvana was issued for him for fasli r201 ”. | 
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We have therefore no hesitation in coming to the conclusion on a consideration of 
Exhibits P-1, P-3, P-4, P-5 as well as D-1 and D-2, that what was granted was a 
named village viz., Cherichintala, as Bhattavarthi inam though at the time of the 
grant there had been three other inams already created one of which was a Bhatta- 
varthi inam and the other two Devadayam inams. That the mischief created by 
the decisions in Ademma v. Satyadhyana Thirtha Swamivaru+ and Suri Reddi v. Agm- 
hotrudu® has been corrected and rectified by Madras Act II of 1945 has been subse- 
quently explained in various decisions. We need only refer to a few of them, 
wherein grants similar to the one which we have to consider in this case have been. 
held to be “ Estates’? even though some portions had already been granted for 
service or other tenures. 


. . 5 a . 
In Venkanna v. Lakshmipathi Raju, Leach C.J. and Lakshmana Rao J. referring 
to the amendment say as follows :— 

** Before the passing of this Act (Madras Estates Land (Amendment) Act, 1945) the law was 
that unless the evidence showed that the grant was of the whole village, it was not an estate within 
. the meaning of the Madras Estates Land Act. In Ademma v. Satyayadhana Thirtha Swamivaru 
this Court held that where previous inams had been granted, the grant of the remaining lands in 
the village would not constitute a grant of the whole village so as to make the land granted an estate. 
The object of the amending Act of 1945 was to ensure that where the grant was expressed to be of a 
village the lands granted would constitute an estate, notwithstanding that they did not include lands 
which had been already granted on setvice or other tenure or reserved for communal purposes. Sub- 
section (2) of section 2 gave the Act retrospective effect from the date on which the Madras Estates 
Land (Third Amendment) Act, 1936, came into force which was the goth October, 1936 ”. 


The same Bench again in Lakshminarastmhacharyulu v. Ratnam*, expressed this. . 
opinion in a similar manner : 

“ In Ademma v. Satyadhyana Thirtha Swamivaru', a Division Bench, of which one of us was a members: 
held that a grant could not be regarded as a grant of the whole village when there were already minor 
inams and a portion of the village had been reserved by the landlord. - The decision was followed 
in other cases. This resulted in the Legislature amending the Act further. By the ‘Madras Estates 
Land (Amendment) Act, 1945, an explanation was added to sub-section (d) of clause (2) of section 
3 of the Act and numbered Explanation (1).......0. css e eee r reer een eneenes area seb aca aie 
It was provided that the amendment should be deemed to have had effect from the 31st October, 
1936, the date on which the Madras Estates Land (Third Amendment) Act, 1936, came into force. 
By reason of the amendment made in 1945, it is now the law that a grant constitutes an estate if it is 
expressed to be of a named village, irrespective of whether some of the lands in the village are already 
held under inam or service grants or whether there has been a reservation of part of the village for 
communal purposes. The test is whether the grant purports-to be of a particular village”. ` 


To the same effect is a decision in Bapiraju v. Vallayya'. 


We need not multiply authorities to show that the consensus of opinion in 
this court is to the same effect. See L.P.A. No. 56 of 1948, the judgment which 
confirmed the decision in C.M.A. No. 479 of 1949. “In C.M.As. Nos. 560 of 1947 
and 396 of 1948 the decision was that a named village is an “ estate” even though 
at the time of the grant certain inams described as Deva, Brahmana and Mirasi’ 
Manyams, were excluded from the grant. See also the Judgment in S.A. No. 1513 
of 1948, where it is held that the crucial test for finding out whether the subject 
matter of a grant falls withing the definition of an “estate” in section 3 (2) (d) 
of the Act, is whether at the time of the grant the subject-matter was a whole village: 
or was only a part of a village. 


But it is argued that even if a named village is granted, still, if the deduction. 
had not been of an inam granted for a service tenure, then the named village would 
mot come within the definition of “estate”. In other words in this case since it 
is found that under Exhibts P-4 and P-5 the minor inams are Devadayam inams and 
as such not service tenures, the remaining area granted as Bhattavarthi inam wouid . 
not be an “estate”. Reliance is placed upon the observations of Mahajan, J. 
in District Board, Tanjore v. Noor Mohamed,*, a recent decision of the Supreme Court. 
At page 590 of the report his Lordhip observes as follows :— : 
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“The expression ‘other tenure’ in the explanation should ordinarily be construed ejusdem generis 
with a service tenure owing to the reason that these service inams usually are resumable and in case 
of resumable tenures the reversionary right in the land remains in the grantee and therefore even 
if such resumable tenures are excluded from the grant in substance the grant can be deemed to be 
-of the whole village. The same can be said of lands reserved for communal purposes.” ; 


"Chandrasekhara Ayyar, J., the other member of the Bench, expressed himself thus 
at page 592 of the report: 

“ Ņor is it necessary to hold that the words ‘ or other tenure’ in the explanation to clause (d) 
of sub-section (2) of section 3, must be construed ejusdem generis with ‘ service’ ; they are in my opinion 
wide enough to include lands granted as personal inams.” a, 

As stated by the referring Judges, the observations of Mahajan, J., were not strictly 
. necessary for the decision of that case, because his Lordship, on the evidence, came 
to the conclusion that what was granted was not a whole inam village, as it was not 
a named village. But the observations are entitled to the greatest respect and if 
they are to be understood as laying down the law that the exclusion in the Expla- 
„nation must relate either to a service tenure or to a tenure ejusdem generis with 
„service tenure, then it necessarily follows that even if a named village is granted in 
inam still it would not,be an estate. The contention put forward on behalf of the 
appellants is that we should read the words “ granted on service or other tenure ” 
jointly and not disjunctively and if what is excluded is not a service tenure, then the 
major inam would not be an estate. On the other hand, the respondent’s conten- 
tion is that we must analyse that part of the sentence in the following manner : 


“Which have already been granted on service tenure or which have already been granted on 
other tenure or which have already been reserved for communal purposes.” 


Analysing the sentence in that manner, it would look as if “ other tenure ” cannot 
be understood as a tenure of the same genus as “service tenure ”. That the word 
“other” when used in such a context cannot have the connotation contended 
for on behalf of the appellants, is sought to be proved by a reference to varicus 
authorities. In Ramanatha Ayyar’s Law Lexicon at page 924 the primary meaning 
for the word ‘other’ is given as: 

“Other: Different from that which has been specified; not the same; different. Other 
always implies something additional or something different. Lord Tenderden said: Where a 
statute, or other document, enumerates several classes of persons or things, and immediately following 
and classed with such enumeration the clause embraces other persons or things the word ‘ other’ 
will generally be read as ‘ other such like’, so that the persons or things therein comprised may be 
read as ejusdem generis, with and not of a quality superior to, or different from, those specially enu- 
merated. The.principle of this rule as regards statute was explained by Kenyon, G.J...... 
‘wherein he said that if the Legislature had meant the general words to be applied without restric- 
tion it would have used only one compendious word. Yet, on the other hand, though it is very likely 
that in former days the doctrine was applied strictly, there afe cases which show that the modern 
tendency is to reject a restricted construction. The rule of ejusdem generis is by no means a rule of 
universal application, and its use is to carry out, not to defeat, the legislative intendment. When it 
can be seen that the particular word by which the general word is followed was inserted, not to give a 
colouring to the general word, but for a distinct object, then to carry out the purpose of the statute, . 
the general word ought to govern. It is a mistake to allow the rule to pervert the construction.” 


_ InStroud’s Judicial Dictionary, Third Edition, Vol. 3, at page 2024, the 
primary meaning of the word ‘ other’ is given as follows : 
“ Other always implies something additional. ‘ Other’ ought to be other in nature, quality 
and person.” , 


The learned author then discusses the applicability of the ejusdem generis 
rule of the word “ other ” in various statutes. 


In the application of the ejusdem generis interpretation of the word ‘other’, 
though prevalent in many statutes, the better view in modern days seerns to be 
that the word should not -be so narrowly construed. See the discussion under the 
heading ‘ Unrestrictedly Comprehensive’ at pages 2031 to 2034 of Stroud’s Judi- 
cial Dictionary. i 

In Maxwell’s Interpretation of Statutes, Ninth Edition, at page 244, the learned 
author discusses the import of specific words of different genera and says that the 
general principle in question applies only where specific words are all of the 
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same nature. Where they are of different genera, the meaning of the general 
word remains unaffected by its connection with them. 


“ Thus where an Act made it penal to convey to a prisoner, in order to facilitate his escape, 
“any mask, dress, or disguise, or any letter, or any other article or thing,’ it was held that the last 
general terms were to be understood in their primary and wide meaning and as including any article 
or thing whatsoever which could in any manner facilitate the escape of a prisoner, suchas a crowbar.” 


It has been said that the ejusdem generis principle cannot be employed to 
restrict the operation of the Act within narrower limits than was intended py the 
law-makers. See Crawford’s Statutory Gonstruction. We may also refer to page 
170 of Craies on Statute Law, Fifth edition, where the learned author says that : 

“ there must be a category and that the ejusdem generis rule is one to be applied with caution and 
not pushed too far, as in the case of many decisions which treatit as automatically applicable, and not 
as being, what it is, a mere presumption, in the absence of other indications of the intention of the 
Legislature. The modern tendency of the law it was said is ‘ to attenuate the application of the rule 
of ejusdem generis, To invoke the application of the efusdem generis rule there must be a distinct genus 
or category ’. 0 f 

The specific words must apply not to different objects of a widely differing character but to somes 
thing which can be called a class or kind of objects. Where this is lacking, the rule cannot apply. 
“Unless you can find a category’, said Farewell, L.J., ‘ there is no room for the application of the 

jusdem generis doctrine’ and where the words are clearly wide in their meaning they ought not to 
be qualified on the ground of their association with other words. For instance, where a local Act 
required that ‘ theatres and other places of public entertainment’ should be licensed, the question 
arose whether a ‘fun-Fair’ for which no fee was charged for admission was within the Act. It 
was held to be so, and that the ejusdem generis rule did not apply to confine the words ‘ other places’ 
to places of the same kind as theatres. So the insertion of such words as ‘ or things of whatever 
d&éscription’ would exclude the rule.” 


Mr. Kotayya referred to Subramania v. Kailasanatha+ and Sami Aiyangar v. 
Venkataramana® as affording examples of tenure which can come within the ejusdem 
generis rule of other tenures which are partly personal and partly not and he con- 
tended that the Legislature by using the words “other tenures” could have intended 
only to bring such tenures into the category. But if we are to look at the intention 
of the Legislature as seen from the objects and reasons published in the Fort St. 
George Gazette it is clear that the Legislature did not intend to restrict the words 
in this manner. The objects and reasons are as follows : 

“ Under section 3 (2) (d) of the Madras Estates Land Act, 1908, as amended by the Madras 
Estates Land (Third Amendment) Act, 1936, an inam village of which the grant was made, confirmed 
.or recognised by the British Government is an estate. In a recent case the Madras High Court held 
that unless the grant was of a whole village it will not be an estate within the meaning of the section. 
In many cases althopgh the grant was expressed to be of a village, certain small areas therein, which 
were already enjoyed on service or other tenure were not included in the grant. Such villages were 
however treated as estates and the ryots therein were regarded as having acquired permanent rights 
of occupancy. In order to protect their rights the Government considered that section 3 (2) (d} 
should be amended so as to make it clear that inams of the kind referred to above are estates within 
the meaning of that section. A Bill for this purpose was published for criticism and after considering 
the objections and suggestions received, His Excellency the Governor has enacted the Madras Estates 
Land Amendment Act, 1945.” ` 

That the general words used should receive a wider interpretation in a remedial 
enactment than in a penal enactment is seen from passages from pages 495 and 496 
of Halsbury’s Laws of England, Second edition, Vol. 31. We have therefore to 
look at the nature of the amendment in order to ascertain what was meant by the 
words “ other tenure”. As stated already what the Legislature wanted was to 
rectify the erroneous impression created by the decision in Ademma v. Satyadhyana 
Thirtha Swami Varu?. If, as a matter of fact, the intention of the Legislature had been 
that only service tenures or tenures of the same genus should be excluded, then it 
would have been quite easy for tHe Legislature to have used the words “ service . 
-or similar tenure”. If we consider the history of the legislation, viz., Madras Act II 
-of 1945 and the evils which it sought to remedy, then there will be no difficulty what- 
-ever in holding that the Legislature did not intend to restrict the minor inams to 
the group of service inams alone. What was intended was that the tenants in a whole 
‘inam village ought not to be deprived of the right of occupancy which they would 
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have if it were an estate by the mere fact that some portions of the village had already 
been granted on some minor inam. We are also not able to see that there is any 
other class of inams which are of the same genus as personal inams. We therefore 
feel that the restrictive interpretation sought to be put upon the words “ other 
tenure ” would nullify the beneficient effect of the amendment. 


We are fortified in this conclusion because of the wide meaning that has to be 
given to the word “ tenure ” which in its generic sense means “ holding or possession 
of lard”. Giving the words “other tenure” the common significance attached 
to such words i in English language, we do not see any justification for circumscribing 
the wide ambit of that expression by stating that only holdings of land which are of 
a personal nature should come within that expression. The contention of the 
learned counsel that because under Exhibit P-4 and Exhibit P-5 two Devadayam 
inams are excluded from the grant, the major inams would not be an “estate” cannot 
therefore be accepted. : 


There is a further point raised by the learned counsel which, as the order of 
reference states, has not been raised, in the Courts below and that depends upon 
the true interpretation of the words “ confirmed or recognised by the Government ” 
in clause (d). The basis of the appellants’ contention is that though the original 
grant might have been of a named village, with all the area comprised within the 
contours of that region, except the minor inams that have already betn granted, 
still the confirmation by the British Government, as evidenced by the Inam Fair 
Register Exhibit P-1, was only of that portion of the village excluding the minor 
inams and therefore there has been no confirmation or recognition of the entire 
village as such. On this ground we are asked to say that the major inam would 
not be an estate. It is true that under Exhibit P-3 an area of 8°48 acres has been 

~confirmed as a Bhatavarthi personal inam on the grandson of the original grantees. 
Exhibits P-4 and P-5 show that an area of 16°97 acres each had granted on Dharma 
Devadayam to the Devasthanams of Sri Venugopalaswami and Sii Someswara- 
swami respectively. These documents confirm the earlier grants made in favour 
of those Devasthanams. At the very outset we may say that in our opinion the 
confirmation evidenced by Exhibit P-1 by itself tantamounts to the confirmation 
of. the minor inams as well irrespective of the fact that there has been separate con- 
firmations of the minor inams. 


Madras Act VIII of 1869 was intended to clear doubts with regard to thg 
legal import of the title deeds granted by the Inam Commissioner. Section 1 
clarifies the situation and lays down that by the grant of a title-deed the grantee 
does not get anything morethan what was originally granted but at the same time 
it also says that the title-deed cannot in any way be understood as taking away, 
or limiting, or infringing, or destroying, the rights which the grantee had. The 
preamble as well as the section are worth quoting. They read : 


“ Whereas, under the Rules sanctioned by the Local Government in the year 1859, and published 
in the Fort St. George Gazette, dated the 4th October, 1859, for the adjudication and settlement of inam 
lands in the Madras Presidency, the Inam Commissioner of the said Presidency is required to furnish 
Inam holders with Title Deeds in respect of their Inams, prepared according to certain forms pres- 
cribed by the said Government ; and whereas the terms of the Title Deeds so prepared appear in 
many cases to convey a more extensive right than was intended tobe given, or than could be legally 
given ; and whereas it is apprehended that the terms of the Title Deeds may be so construed as to 
affect the rights and interests which other persons may have in lands from which the Inam are derived 
or drawn, in cases where the Inam-holders do not possess the proprietary right in the soil, but only 
the right of receiving the rent or tax payable to Government in respect of the Inam lands as trans- 
ferees of the Government, and it is therefore expedient to remove all doubts as to the true intent and 
meaning of the words used in the said Title Deeds; and where the words ‘ land ’ and ‘ lands’ are used 
in Madras Acts IV of 1862 and IV of 1866 in connection with Inams in a sense not applicable to 
Inams, and it is expedient to explain the true intent and meaning of such words in the said Acts : 
It is enacted as follows :— 


(1) Nothing contained in any Title Deed heretofore issued to any Inam-holder shall be deemed 
to define, limit, infringe or destroy the rights of any description of holders or occupiers of the lands 
from which any Inam is derived or drawn, or to affect the interests of any person other than the Inam- 
holder named in the Title Deed ; and nothing contained in Madras Act IV of 1862, or in Madras 
Act IV of 1866, shall be deemed to confer on any Inam-holder any right to land which he would 
not otherwise possess.” 


ie 
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Sir Lawrence Jenkins in delivering the judgment of the Judicial Committee 
in The Secretary of State for. India v. Srinivasachariar! says that the title deed of the - 
Inam Commissioners conferred no higher title than was originally granted. The 
observations of the Judicial Committee are as follows :— 


“ But it was rightly decided by the final Appellate Bench of the High Court that the title deed 
of the Inam Commissioners conferred no higher title than was originally granted. There is language 
in the Act of 1862 that might possibly be read as having the effect for which-the plaintiffs contend, 
but this was corrected by Act VIII of 1869, and it is now clear that though a larger interest was created, 
nothing done under the Inam Commission could vest in the inamdars a subject-matter not already 
belonging to them.” 


If, therefore, we coriectly appreciate the meaning of the confirmation by the 
grant of the title deed then the question does not present any difficulty. But 
a few previous decisions of this Court are quoted before us showing that when a 
minor inam is confirmed by the Inam Commissioner, separately then, even if there 
is a confirmation of the major inam, still that would not make it an “estate ” unless 
the confirmation is of the entire area of the village including a minor inam. Great 
reliance is placed by the learned counsel for the appellants on the judgment of 
Subba Rao and Krishnaswami Nayudu, JJ., in Somasundaram v. State of Madras?, 
in which the learned Judges lay down that the confirmation contemplated in sec- 
tion 3 (2) (d) of the Madras Estates Land Act is confirmation of the grant of a 
whole village and if at the time of the confirmation the whole village is not avail- 
able, then the grant of a title-deed to a portion of the village would not make it an 
estate within the meaning of the definition. The facts of that case show that at the 
time of the original Darmasanam inam grant in 1774, as seen from the Inam Fair 
Register, an entire village was granted as Dharmasanam Inam but subsequently 
a portion was purchased by a third party and granted as an inam for the support 
of a chatram. Therefore by the time the Inam Settlement came, the villagé con- 
sisted of a Dharmasanam Inam of a large portion with some area being held by a 
chatram for its support. Such being the case, at the time of the Inam settlement, 
two title deeds were issued one for the Dharmasanam: portion and the other for 
the Chatram. In these circumstances the learned Judges held that the original 
grant had been split up and what was confirmed at the time of the inam settlement 
was only a portion of the Dharmasanam village which would not therefore be an 
estate. Whatever might be the position created by the subsequent splitting up of 
a whole inam, after the’ grant, but prior to the Inam Settlement, as was the case in 

omasundaram v. State of Madras*, such a question does not arise in the present case 
because here, even at the time of the original grant, there were three minor inams 
and they had been excluded from the grant of the Inam village. We can there- 
fore steer clear of the conflict of view which has arisen in the decision above cited. 
In the present case what was confirmed under Exhibit P-1 is exactly and definitely 
the grant of the original inam and there being no difference whatever between the 
confirmation and the original grant, the question does not arise here at all. As 
the matter has been argued at some length before us we propose to refer to the. 
decided cases and express our views therein. 


The first case in which this aspect of the question was discussed is a judgment 
of Kuppuswami Ayyar, J., in Viswanatham Brothers v. Subbaiya®. What happened in 
that case was this: There was a original grant of an entire village to a person as 
a Bhatavarthi Shrotriem inam. After the original grant, but prior to the Inam 
Settlement, there was a grant by the grantee of some portions of the inam to another 
person which was treated as a minor inam. At the time of the settlement the Inam 
Commissioner confirmed the minor inam separately along with the confirmation 
of the rest of the Agraharam. The question that was raised was whether in an 
item of property included within the minor inam, the tenant had occupancy right. 
The learned Judge held that merely because the land in question formed part of 
an original grant of an entire village, it cannot be said that at the time when it, 
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‘was recognised it was part of the inam in favour of the Agraharam which was re- 
cognised or confirmed by the British Government and that hence the land in ques- 
tion cannot be deemed to be part of an estate. There are observatjons in this case 
that if there is no confirmation of the entire village as originally granted, then such 
part of it as remained after splitting up could not be termed to be an estate. But 
the question did not arise there regarding the nature of the minor inam. What 
the learned Judge held was that in a minor inam there is no occupancy ment for 
the tenant. ` 


The next case to which our attention is drawn is the judgment of Happell, J., 
in Atchuta Ramayya v. Akkayyat, where also the question that fell for decision was 
with regard to the right of occupancy in a minor inam created subsequent to the 
origin of the inam itself. The learned Judge, following the decision of Kuppu- 
swami Ayyar, J., above cited held that where there is a subsequent grant out of a 
larger grant which had been separately confirmed at the time of the Inam Settle- 
ment, the subsequent grant cannot be said to be a portion of an estate, especially 
since the minor inam was confirmed separately and was not included in the inam 
which was confirmed as a whole and could not be regarded as a part of the estate 
‘which that inam is by virtue of the confirmation. Even here, as in the previous 
case, the nature of the major inam, after deducting the portion alienated, never 
came up for consideration. These two decisions were considered and followed 
by Shahabuddin, J., in Mangamma v. Appadu*, where the facts were not similar to 
the earlier cases. Where two parcels of land which originally formed part of an 
inam village were treated, even befcre the inam settlement, as separate grants and 
at the time of the settlement were confirmed under two title deeds, the learned 
Judge came to the conclusion that the lands comprised in one of the title deeds did 
not form part of an estate within the meaning of the definition and the tenant there- 
fore cannot claim any occupancy rights. Though the facts were dissimilar, the 
learned Judge Shahabuddin, J., did not seem to discern the distinction between the 
case before him and the earlier ones. There is very little discussion of the two 
cases and all that the learned Judge says is that in both cases there were two title 
deeds issued at the time of the Inam Commission even though the original grant 
‘was a whole village. He applies those decisions to the facts of the case before him. 


In Kankatala Ghantayya v. Hari Lakshmipathi® (S.A. Nos. 1771 and 1772 

of 1945) Satyanarayana Rao, J., followed the decision of Kuppuswami 
_Ayyar, J., above mentioned and held that since the minor inam was 
separately confirmed at the time of the Inam Commission by the Inam 
Commissioner, the tenant of lands included in that minor inam cannot claim 
any occupancy rights. Here also the carving out, or the creation, of a minor inam 
was subsequent to. the original grant by which not only the major inam also that 
was confirmed by the Inam Commissioner but the minor inam were granted as one 
unit to the original grantee. The learned Judge held that when the two grants 
were separately confirmed it must be taken that the Government did not’ treat 
the minor inam as part of the Agraharam grant but being outside its purview and 
therefore ‘the minor inam cannot be treated as part of an estate, though the major 
inam may be an estate under Act II of 1945. ‘Though the question for considera- 
tion related to apiece of land situated in the minor inam, the observations of the 
learned Judge seem to’ take it that the major inam, i.e., the larger area of the ori- 
ginal grant which was confirmed in favour of the earlier grantees” heirs, would 
form part of an estate. If at all, this judgment is against the contention of the 
appellants. The decisions of Kuppuswami Ayyar, J. and Shahabuddin, J., were 
again considered and followed by Krishnaswami Nayudu, J., sitting alone in Rama- 
swami v. Jagannathaswami*, Even here the question was whether an item of pro- 
perty included in the minor inam can be said to-be a portion of an estate and the 
learned Judge held that it was not. But on‘carefully examining the facts of that 
case it will be seen that the minor inam must have come into existence even before, 
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or contemporaneous with, the original grant and such being the case the facts of 
.this case have some resemblance to the one before us. There was no question about 
the nature of the major inam at all. But even then if there was a minor inam 
in existence at the time of the original grant which was of a named village, then. 
the confirmation: by the British Government separately of the original grant and 
the minor inam and the issuing of separate title deeds should be understood as the 
confirmation of the original grant as such. The mere fact that the minor inam was 
separately confirmed is an indication that the.major mam also has been confirmed 
with the result that what was confirmed at the time of the Inam Commission 
was the entire entity which formed the original grant. Looked at in that way 
the application ofthe decisions in Viswanathan Brothers v. Subbaiya) and Mangamma 
v. Appadu®, to the facts of the case before Kiishnaswami Nayudu, J., cannot be 
said to be quite apposite. í 


We may also refer to a decision’ of Subba Rao and Panchapakesa Ayyar, JJ., 
in Srinivasa Ayyangar v. State of Madras*. In that case, from out of the original 
grant in inam of an entire village, the British Government confirmed at the time 
of the Inam Settlement only 15/16th part of the village because the remaining 
1/16th part had already been resumed. The learned Judges held that the confir- 
mation of 15/16th part of the village would not make it an estate within the meaning 
of section 3 (2) (d) of the Act, the reason being that what was confirmed was not 
exactly the same acreage, or extent, or the quantum, of what was originally granted. 
The learned Judges followed the decision of Kuppuswami Ayyar, J. and Shaha- 
buddin, J., adverted to earlier, and distinguished the Privy Council decision in 
Krishnaswami Aiyangar v. Perumal Goundan*. The last case which we have to 
consider is the case reported in Somasundaram v. State of Madras*, already 1eferred to 
above. Krishnaswami Nayudu, J., in that case took the view that it is the title 
deed that determines the extent and scope of the grant and if from the title deed 
it is seen that what was confirmed by the British Government is not the exact area. 
of what had been originally granted, but only a remaining portion after deducting 
certaia lands which had gone out of the grantee, either by alienation or other- 
wise, then the grant would not be an estate. Subba Rao, J., though agreeing 
with Krishnaswami Nayudu, J., on the principle of stare decisis stated his view in 
the following words at page 212: , 

“I would like to lay down the following simple formula which would steer clear of all the 
difficulties ; First find out whether the original grant was of the whole village. If it is established, 
the next question is whether the confirmation or recognition was of the entire grant or of a part . 
of the grant. If the entire grant was confirmed or recognised, the process of confirmation or 
recognition of the fact that different title deeds were issued, or the grant was recognised by 
separate acts should not matter, for in either case the original grant which was of the entire village 
shuuld be confirmed or rerognised by the British Governmenr.” : 

We are inclined to agree with the view taken by Subba Rao, J., what has to be found. 
out is the extent and nature of the confirmation., What the section pcsits is that 
the grant should be confirmed cr recognised and not the area or the extent in exis- 
tence at the time of the inam settlement. When the Inam Commissioner after 
taking into consideration all the information placed before him regarding the 
original grant, issues a title deed with regard to a portion of the acreage ef the 
original inam, by that process it should be deemed that he has recognised the ori- 
ginal grant. It does not matter that at the time of the settlement portion of the 
‘ original grant happened to be in the possession of different individuals. But if 
the total quantum of the original grant was recognised by the issuing of separate 
title deeds, even then it must be said that the original grant has been confirmed 
or recognised. The crucial factor is that the Inam Commissioner should recog- 
nise or confirm the entire area of the original grant es an inam though the result 
of such confirmation might be the grant of different title deeds separately to diffe- 
rent individuals. It is not the multiplicity of title deeds that matters ; but it is 
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the fact that the entire area originally granted retains its character as an-inam. 
Viewed in that light it does not matter whether for the minor inams created subse- 
quently separate title deeds have been issued at the time of the confirmation. In 
our opinion, the reasoning of Subba Rao, J., is the proper view to be accepted. 


But as stated already in the present case what was confirmed under Exhibit P-x 
is exactly what ‘was granted at the time of the original: grant and therefore the 
questions discussed above do not strictly arise for consideration. The decision of 
Panchapagesa Sastri, J., is right and these Letters Patent Appeals are dismissed with 
costs (one set). The Civil Revision Petition also is dismissed. 


Basheer Ahmed Sayeed, FJ—I have had the benefit of reading the Judgments 
of my learned brothers Govinda Menon and. Venkatarama Ayyar, JJ. I agree 
with them that these Letters Patent Appeal and the Civil Revision Petitions must 
be dismissed for the reasons set out in those judgments. Whether the original grant 
is of a named village is always a question of fact, and the contents of Exhibit P-1 
in the present appeals and the other documents do not admit of any doubt in that 
regard. Therefore, the area which forms the subject-matter of the grant must be 
deemed to be an estate within the meaning of the Estates Land Act as amended, 
notwithstanding the fact that the original grant did not include lands in the village 
which had already been granted on service or other tenure. Even so, the exclusion 
of certain, poromboke lands which has been done only for the purpose of computing 
the assessment that is to be paid by the grantee, cannot be said to detract from 
the character or the nature of the grant which is of a named village. . 


The learned counsel for the appellants has conceded that only what was origi- 
nally granted has been confirmed by the Inam Commissioner so that the require- 
ments of section 3 (2) (d) of the Madras Estates Land Act, in regard to confirmation 
or recognition by the Government has been fully satisfied. There is, therefore, 
no point in the contention that the entire village as such has not been confirmed or 
recognised by the-Government when the title deed was granted. A correct under- 
standing of the section does not lend itself to the interpretation that the confirma- 
tion that is contemplated under the section should be that of the area. On the 
othe: hand the confirmation or recognition is required to be only that of the grant. 
Therefore, the fact that the title-deed issued to the grantee by the Inam Commissioner 
did not include some minor portions which had been already granted as minor 
inams cannot be said to detract from the character of the grant of the whole village. 
Similarly, the issue of the separate title deeds in respect of the minor inams could 
not also alter the character of the main inam which in this case, is again that of a 
named village. 


My learned brother, Govinda Menon, J., has, in his very exhaustive judgment 
discussed the question raised by the learned advocate for the appellants that, in 
order to bring the inam within the meaning of an estate, the minor inams granted 
should be of the same nature as a service tenure and has held that this contention 
is wholly untenable. With respect, I agree with him in the reasoning given in 
his judgment that the principle of ejusdem generis cannot be invoked on any inter- 
pretation of the words “service or other tenure”? used in the amended section. 
Both my learned brothers have further considered the scope of the earlier decisions 
of single Judges and Division Benches of this Court on the implication involved 
in the issue of separate title deeds by the Inam Commissioner to holders of different 
extents comprised in the same village but granted subsequently to the Inam grant 
and the bearing of such confirmations on the questions whether they would or not 
alter the nature of the grant as coming within the scope of the amended section 

*3 (2) (d) and the Explanation thereto. With respect I agiee with the views ex- 
TN by my ltarned brothers on this point. My brother Venkatarama Ayyar, J., 
has gone into these questions more aia and I do not feel called upon to 
add anything thereto. 


The result would be that the inam in question will be an estate and it would 
be outside the jurisdiction of the civil courts. 
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Venkatarama Ayyar, J-—I have had the advantage of reading the judgment of 
my learned brother Govinda Menon, J. and I am in complete agreement with it. 
If I add a few words of my own, it is out of deference to the learned Judges of this 
Court from whom we are differing on the question, whether to constitute an estate 
under section 3 (2) (d) of the Estates Land Act there should not merely be a grant 
of a whole village, but further whether the confirmation of that grant should also 
be a single title deed. We start with this, that the original grant in favour of Man- 
travadi Gangadara Sastrulu in A.D. 1764 was, by reason of Explanation J,*of an 
entire named village of Cherichintala, notwithstanding that portions thereof had 
been already granted as inams as evidenced by Exhibits P-3, P-4 and P-5. Then 
the only other question to be decided under section 3 (2) (d) is, whether that grant 
had been confirmed or recognised by the British Government. There is no dispute 
before us that what was confirmed under Exhibit P-1 is precisely what was granted 
in A.D. 1764 to Mantravadi Gangadhara Sastrulu. Thus all the requirements of 
section 3 (2) (d) would appear to be satisfied and the conclusion should follow 
that the suit lands are situated within an estate as defined therein. 


Mr. Kotiah, the learned advocate for the appellants argues that the grant in 
favour of-Mantravadi Gangadhara Sastrulu in A.D. 1764 was not in fact of the entire 
village because portions thereof had been already granted, as seen from Exhibits P-3 
to P-5; that it.is only by importing the fiction enacted in Explanation I that the 
grant is deemed to be of the entire village, but that that fiction does not extend to 
confirmetion of grants ; and that the result accordingly is, that as the confirmation 
is in fact of a:portion of a village, there is no confirmation of the grant of an entire 
village and no estate as defined in section 3 (2) (d). But, there is nothing in the 
language of the Explanation to limit its operation to the grant and to exclude con- 
firmation thereof from it. It governs the whole of section 3 (2) (d) and the word 
‘ village’ in the body of the section must, therefore, bear the meaning given 
to it in the Explanation, in its application both to the grant and to its confirmation. 


- Any other construction would plainly defeat the purpose for which the Expla- 


nation was enacted by Madras Act IÏ of 1945. In Narayanaswami Nayudu v. Subra- 
manyam, it was observed by this Court that the existence of service inams and 
Dharmadaya Inams was very common in villages and that where there was a subse- 
„quent grant of the village, to hold that such grant is not an estate as defined in 
‘section 3 (2) (d) by reason of the existence of minor inams would result in the 
‘exclusion of agraharams, shrothriams and mokhasa villages from the operation 
-of the Act and that that could not have been the intention of the Legislature. This 
interpretation of section 3 (2) (d) was accepted without question until the decision 
in Ademma v. Satyadhyana Thirtha Swami Varu?, where for the first time a different note 
was struck. It was held therein that where portions of the estate had previously been 
granted as minor inams, a subsequent grant of the rest of the village was not an 


-estate as it was not of the whole village. The Legislature thereupon intervened 


and enacted Explanation I with the object of restoring the view of the law which 
had been held before the decision in Ademma v. Satyadhyana Thirtha Swami Varu*. 
Now, if we are to adopt the construction contended for by the appellants, the 
result will be to render the Explanation nugatory because as the grants of minor 
inams would be in favour of different persons and of different portions of the village, 


:separate Inam title deeds would have been issued in respect of these grants and 


the confirmation of the subsequent grant of the village must necessarily have been 
by a different title deed and the consequence of it is, according to the appellants, 
that the village is not an estate as defined in section 3 (2) (d). In other words, 
the Explanation must be held to have failed to achieve the purpose for which it was 
-enacted. A construction which leads to such a result must be avoided. i 
But then it is argued that decisions of this Court have established that even 


‘though the original grant might have been of the whole village, when the con- 
firmation thereof is in parts and separate title deeds are issued, the grant is nut 


:an estate, as defined in section 3 (2) (d); and that accordingly it-should be held 
sca ae Br 
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that the grants as confirmed in Exs. P-1, P-2, P-3 and P-4 are none ¿f them 
estates. The earliest of these decisions is Viswanadham Brothers v. Subbaiya’. ‘There, 
the facts were that the village of Sripuram was granted as Bhattavrithi Inam to 
one Vedachala Rangacha:lu; and subsequent thereto there was a grant by the 
Inamdar of one acre out of it to the predecessor in title of the plaintiff. At the 
time of the Inam settlement both the original grant to the Inamdar and the subse- _ 
‘quent grant by the Inamdar were confirmed and separate title-deeds were issued, 
‘The suit out of which the appeal arose was instituted in the Court of the District 
Munsiff of Tenali to eject the tenant who was in possession of the one acre of land. 
‘The defence was that the holding was part of an estate and that the Revenue Court 
alone had jurisdiction to entertain the suit. In rejecting this contention, Kuppu- 
swami Ayyar, J., observed as follows : 

“The answer to the question asto whether the confirmation or recognition by the British 
‘Government was in respect of the entire inam village or of only a portion is the basisfor the 


decision as to whether the land was an estate or not. In this case, Exhibits I and II show that 
‘the grants were confirmed separately and independently of each other.” 


‘He accordingly held that the suit lands did not form part of an estate and that 
the Civil Court had jurisdiction. 


This decision was followed in a number of cases, to which reference must 
now be made. In Achyuta Ramayya v. Akkayya®, the original grant was of the 
whole village called Padala Mokhasa; there was a subsequent grant of 
a portion of it by the Mokhasadar; and the Inam Commissioner issued 
separate title-deeds in respect of both the grants. It was held by Happell, J., 
following Viswanadham Brothers v, Subbaiya1, that the grant by the Mokhasadar was 
not an estate as defined in section 3 (2) (d) of the Madras Estates Land Act. In 
Mangamma v. Appadu®, the facts found were that from the very beginning there 
‘were two distinct and independent grants of portions of villages; and both of 
them were confirmed by the Inam Commissioner ; and two title deeds were issued 
therefor. It was accordingly held by Shahabuddin, J., that there was no proof 
that the entire village had been granted in Inam. On this finding, no further 
‘question arose as to the nature and effect of the confirmation of the grant. But 
Shahabuddin, J., referred to the issue of two’ title-deeds by the Inam Commis- 
sioner and following the decisions in Viswanadham Brothers v. Subbaiya! and Achyuta 
‘Ramayya v. Akkayya®, held that was no confirmation of the grant of a village under 
section 3 (2) (d). In Kankatala Ghamiayya v. Hari Lakshmipathi*, the suit lands 
were situated within the village of Pennada. “In 1710 that village was granted as 
Inam to Srirangam Garu and two others and the finding of the Subordinate 
„Judge was that the suit lands were not comprised in that grant. The Inam Fair 
Register showed that those lands were “ granted some time before Fasli 1221 by 
‘some unknown person to another unknown person.” Both these grants were con- 
firmed by the Inam Commissioner and separate title deeds issued. On these facts, 
‘Satyanarayana Rao, J., held that me decision in Viswanadham Brothers v. 
‘Subbatya? applied, and that 


“ the effect of the confirmation was to validate the grant of the minor Inam, just as the effect 
-of the confirmation of the grant of the village was to validate the original grant.” 


In Ramaswami v. Jagannatha Swami’, the facts were that in 1731 A.D. the village of 
Sankarshanapuram was granted as an agraharam Inam. The Inam Fair Register 
- disclosed that out of the total gudicat of the village, 32 acres 58 cents were excluded 
as poramboke ; 59 acres 53 cents were deducted as minor inams, and the balance 
of 24.7 acres 35 cents was granted as an Agraharam. One of the minor Inams 
which was included in the total of 59 acres 53 cents was a grant of 7 acres 38 cents. 


“The Inam Commnissioner issued one pipade in repent of the Agraharar grant 
[E = A a 
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of 1731 ; and another in respect of the minor inam.of the extent of 7 acres 33 cents. 
The point for decision in the suit was whether this minor inam was an estate as 
defined in section 3 (2) (d) of the Madras Estates Land Act. Following the deci- 
sions in Viswanadham Brothers v. Subbaiya1, Achyuta Ramayya v. Akkayya®, and Mangam- 
ma v. Appadu®, Krishnaswami Nayudu, J., held that it was not. In Somasundaram v. 
State of Madras*, the question was, whether the villages of Sudiyur and Perungarai 
were estates liable to be notified under the Madras Act XXVI of 1948. The 
facts found were these: The entire village of Sudiyur was granted as Dhasmasa- 
nam Inam in 1774. In 1794 one Marudu purchased a portion of the village from 
the Inamdars and dedicated it to a chatram. The Inam Commissioner con- 
firmed both the grants ; and issued. two title-deeds, one in favour of the chatram 
for the portion dedicated in 1794 ; and another in favour of the Inamdars for the 
rest of the village. ‘There was likewise a grant of the entire village of Perungarai 
to the Mahajanams as a Dharmasanam Inam and a portion of it came to be sub- 
sequently settled on the Sudiyur chatram. The Inam Commissioner confirmed 
all these grants and issued two title-deeds, one to the Mahajanams and the other 
to the chatram in respect of the portions of the village respectively belonging, to 
them. The question was whether the Dharmasanam grants of the two villages 
were estates under the Act. Krishnaswami Nayudu, J., held on a review of the autho- 
rities cited above that though the grants themselves were of the entire villages, 
there was no confirmation of the grant of the villages as required by section 3 (2) (d) 
inasmuch as the confirmation was of different portions of the estates under different 
title-deeds and that therefore they were not estates as defined in section 3 (2) (d). 
Subba Rao, J., differed, but in view of the numerous authorities cited above, he 
did not dissent from the decision of Krishnaswami Nayudu, J. On the strength 
of these authorities the appellants contend that the grant of the village in favour 
of Mantravadi Gangadhare Sastrulu in 1764 could not be held to be an estate as 
the Inam Commissioner issued separate title-deeds Exs. P-1, P-3, P-4 and P-5, 
with referénce to different portions of the village. 


Before discussing these authorities, it will be useful to examine the circumstances 
under which and the purposes for which enfranchisement proceedings were insti- 
tuted by the Government. It had been the immemorial practice of the sovereigns 
of this country, Hindu and Moslem, to make grants to religious institutions, to 
learned men, and men of piety, as also for services rendered or to be rendered, 
The British Government continued this practice for some time. Vide Secretary of 
State v. Krishna Rao®, but subsequently discontinued it. During the latter half of 
the 18th century when South India was in an unsettled condition, owing to the 
absence of a strong central Government, military chieftains usurped power in various 
parts of the country and purported to exercise sovereign powers and to make grants. 
After the British became rulers of this country, they decided to investigate the titles 
put forward under Inam grants and enacted Regulation XXXI of 1802 for that pur- 
pose. Questions also arose as to whether any of the Inams had lapsed, in. which 
event the Government claimed them by right of reversion. There was also a 
proposal by the Government to release their reversionary interest in the Inams 
for proper consideration. In 1859 the Government framed Rules for a compre- 
hensive investigation of all these matters ; authorities were constituted for holding 
an enquiry under the Rules ; and title-deeds were issued in accordance with their 
-decision. It will thus be seen that the object of the inquiry was to discover whether 
the Inams were true and whether they were granted by persons having authority 
in that behalf; and to protect the reversionary right of the Government. Thére- 
fore, when a title-deed was issued it merely meant that the Government has satis- 
„fied itslelf about the truth and validity of the grant ; and it is in this sense that it 
is. confirmation of the original grant. The title-deed, however, did not operate 
either to enlarge or abridge the rights of the Inamdar under the grant ; nor did 
eS  SavX—X—Xv oo  ———eewyoe—=~<s 
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it affect the rights of other persons such as tenants on the land. Vide Madras 
Act VIII of 1869 and Secretary of State for India v. Srinivasachariar}, Such 
being the nature and effect of enfranchisement proceedings, it has now to 
be considered what the precise import of the words “ any inam village of which 
the grant has been made, confirmed or recognised by the British Government ” 
occurring in section 3 (2) (d) is. The confirmation referred to in the section is 
clearly the confirmation by the Inam Commissioner. Vide Sam v. Ramalinga 
Mudatiar®, and that confirmation, has, as already mentioned, reference to the truth 
and validity of the Inam. In other-words, the confirmation is of the act of making 
a grant, and has no relation to the extent of the properties covered by it. If the 
Government was satisfied that the grant was true and made by a proper person, 
then it was to confirm it. If not, it was to refuse to confirm. There can be no 
question of a grant being confirmed in part and disaffirmed in part. The Govern- 
ment may in confirming a grant, resume a portion of it. But that is not the same 
thing as disaffirming the grant in part ; the very act of resumption proceeds on the 
recognition of a pre-existing grant. 

That this is the correct interpretation of section 3 (2) (d) is borne out by refe- 
rence to other portions of the section. pe with the hypothesis that there 
was at the outset a grant of an entire village as Inam, if at the time of the enfran- 
chisement there is resumption by the Government of a portion of the village and 
the issue of an Inam title deed in respect of the rest of it, the latter will be an estate 
under Explanation 3. But if instead of resumption, there is an issue of a title-deed 
as regards a portion of the village and of another in respect of the rest of it, the 
latter will not be an estate. Can any reason be suggested for this differentiation? 
In the above illustration, if the Government regrants that portion of the village 
which was resumed, that again will become an estate under that Explanation: 
But if the same portion of the village reaches the grantee under a title-deed 
issued in recognition of the previous grant and not under a regrant, it will not 
be an estate. On principle, why should there be this difference? Then again, 
if the Government issued one title-deed setting out therein the names of the 
different grantees and their respective interests, the grant will be an estate, as 
the confirmation, is in one title-deed. Is there any reason why the same result 
should not follow, when for convenience separate title-deeds are issued in favour 
of the several grantees? The section provides that if the original grant was of 
«athe whole village, it will be an estate, ° notwithstanding that subsequent to the 
grant, the village has been partitioned among the grantees or the successors-in-title 
of the grantee or grantees °. When there has been partition and separate title- 
deeds have been issued in favour of. the several branches, that would clearly not 
affect the character of the grant as an estate. Why should the issue of separate 
title deeds be regarded as a determining factor in other cases under 
the section? It will be noticed that for purposes of the section, recognition of the 
grant of an'entire village Inam stands on the same footing as its confirmation ; 
and there is authority that such recognition could be implied from conduct and 
even from inaction. Vide Ramalinga Mudali v. Ramaswami Aiyar*. In such a case, 
where does a title-deed come in as a decisive element? A reading of the section 
as a whole, therefore, leads to the conclusion, that what is material under the 
section is the confirmation of the act or transaction of grant, that the issue of a 
title-deed is a matter of mere procedure, and that its value is evidentiary. This 


is in accordance with the views expressed by Subba Rao, J., in Somasundaram v. . 


State of Madras‘. 

Turning now to the authorities cited by the appellants, in Viswanadham 
Brothers v. Subbaiya®, there was to begin with a grant of the entire village as inam 
and a ‘subsequent grant of a portion of it by the Inamdar. The question raised 
was whether the latter grant was part of an estate and the decision was that it 
Aa as that At 
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was not. After referring to the fact that the confirmation had been made wider 
separate title-deeds, Kuppuswami Ayyar, J., went on to observe : 

“ So, merely because it formed part of the original grant of an entire village or agraharam it 

cannot be said that at the time when it was recognised this was part of the inam in favour of the 
agraharamn which was recognised or confirmed by the British Government.” 
The ground of the decision appears to be that the confirmation of the minor 
grant under a separate title-deed signified that it was not confirmed as part of 
the original grant of the village and it could not therefore be regarded ag part 
of it. But the minor Inam is only a derivative grant depending for its validity 
on the grant of the village in favour of the Inamdar. The title of the holder of 
the minor inam could not be confirmed unless and until the grant of the village. 
in favour of the Inamdar was confirmed. The issue of a separate title-deed in 
favour of the minor grantee can only be on the.basis of a confirmation of the 
grant of the village in favour of the Inamdar and as part of that process. Nor 
is there any ground for holding that the issue of a separate title-deed implies that 
to that extent there is no confirmation of the original grant; it amounts at the 
least to a recognition of the grant in favour of the Inamdar and that is sufficiént to 
satisfy the requirements of section 3 (2) (d). The facts in Achyuta Ramayya v. Akkayya? 
were similar and the decision therein is open to the same criticism as Viswanatham 
Brothers v. Subbaiya®. In Mangamma v. Appadu® the finding was that there was at no 
time any grant of an entire village. On that the question as to the effect of 
issuing two title-deeds did not arise. 

Though Ramaswami v. Fagannatha Swami* purports to follow the decisions in 
Viswanadham Brothers v. Subbaiya®, Achyuta Ramayya v. Akkayyat and Mangamma 
v. Appadu® it materially differs from them on the facts. There, the minor inam 
was in existence on the date of the grant of the village as an agraharam. The 
agraharam grant would, ‘therefore, be a whole village under Explanation I and as 
it was confirmed in its entirety that would clearly be an estate as defined in section 
3 (2) (d). The point for decision in that case was whether the minor inam was an 
estate. It clearly was not and that is what was decided by Krishnaswami Nayudu, J. 
He also observed that the agraharam grant would, on the other hand, be an estate. 
With that observation I agree. In Kankatala Ghamtayya v. Hari Lakshmipathi®, 
the question arose with reference to a minor inam. The Subordinate Judge had 
found that the lands comprised in that inam were not included in the agraharam 
grant. They must, therefore, have been granted prior to it. It was, therefore,, 
clearly a minor inam and not an estate as defined in section 3 (2) (d). That was 
the decision of Satyanarayana Rao, J., and that is clearly right. The learned 
Judge went on to add that the agraharam grant which was confirmed under separate 
title deed would be an estate and that is the position here. It is true that both in 
Kankatala Ghamtayya v. Hari Lakshmpathi® and Ramaswami v. Jagannatha Swamit 
the decision in Viswanadham Brothers v. Subbayya® was referred to with approval. 
But that was not material for the decision. In Somasundaram v. Staté of Madras® 
the facts were similar to those in Viswanadham Brothers v. Subbaiya® and Achyuta 
Ramayya v: Akkayya+ ; there was first a Dharmasanam grant of the whole village 
and subsequently there were grants of portions thereof in favour of a chatram and 
separate title-deeds were issued both to the Inamdar and to the chatram. The 
question whether it was an estate arose with reference to the grants in favour of the 
Inamdars and in this respect the case differs from Viswanadham Brothers v. Subbaiya® 
and Achyuta Ramayya v. Akkayya*. It was held by Krishnaswami Nayudu, J., that it 
should logically make no difference whether the question was raised with refere nce 
to one portion of the village or another because if the effect of issuing separate title- 
deeds was that there was no confirmation of the grant of the whole village, no 
portion of the estate comprised in any of the title-deeds could be regarded as estates 
and that the Dharmasanam grants should, therefore, be held to be not estates. 
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In the view which I have taken that the decisions in Viswanadham Brothers v. Sub- 
baiya! and Achyuta Ramayya v. Akkayya® are erroneous, it should follow that the 
decision in Somasundaram v. State of Madras? which is based thereon should also be 
held to be erroneous. The position may be thus summed up ; (1) where there is 
grant of a village of which portions have been previously granted as minor inams, 
such a grant constituting an estate under Explanation I to section 3 (2) (d) of the 
Estates Land Act, and the grants of the village and of the minor inams are confirmed 
under separate title-deeds, the village is an estate as defined in that section, but 
not the minor inams. (2) Where there is a grant which comprises, either in fact 
or by reason of the Explanation to section 3 (2) (d), a whole village and the Inamdar 
subsequently transfers portions of the village and the Imam Commissioner issues 
separate title-deeds to the Inamdar as well as his transferees, there is a confirmation 
of the original grant as required by section 3 (2) (d). The Inamdar will be an 
estate holder and~his transferees, landholders entitled to portions of the estate and 
it is the Revenue Courts that have jurisdiction with reference to him. In this view, 
the decisions in Viswanadham Brothers v. Subbaiyat, Achyuta Ramayya v. Akkayya* 
and Somasundaram v. State of Madras? must be held to be erroneous. The decisions 
in Mangamma v. Appadu*, Kankatala Ghamtayya v. Hari Lakshmipathi® and Ramaswami 
v. Jagannatha Swami! are correct, though the approval of Viswancdham Brothers 
v. Subbaiya? therein cannot be supported. 


It was finally argued by Mr. Kotiah that as there has been a long course of 
decisions holding that the confirmation of a grant under. separate title-deeds would 
take it out of section-3 (2) (d) of the Act, the reversal of that course now would be 
productive of much inconvenience and hardship and that it was a case for the 
application of the maxim ‘ Stare decisis’. But I am not aware of nor have the 
appellants been able to point to, any decision prior to Viswanadham Brothers v. Sub- 
baya! in which that view had been taken, On the other hand, the issue of separate 
title-deeds have never been understood as a material or relevant factor in deciding 
whether there had been a confirmation of the grant. In Srungaram Venkatacharyulu 
v. Pillamsetti Ramachandra Rao’ the facts were that the village of Kondur was granted 
as inam in 1749 and subsequently there had been grants of small extents by the 
Inamdar. The Inam Commissioner issued separate title-deeds in respect of the 
original grant as well as the subsequent minor grants. The holder of a minor 
grant filed a suit in the court of the District Munsif of Gudivada for recovery of rent, 
The defendant resisted the suit on the ground that the lands were parts of an estate 
and that it was only the Revenue Courts that had jurisdiction over the subject-matter. 
Leach, C.J. and Lakshmana Rao, J., held confirming the judgment of the District 
Judge, that the lands were “part of an estate within the meaning of section 3 (2) (d) 
of the Act and that it was the Revenue Court that had the jurisdiction”. No 
question was raised that the issue of several title-deeds made any difference in the 
application of section 3 (2) (d). In Lpyunni Venkatarangacharyulu v. Mukku Ganganna® 
the question was whether the grant of the village of Patha Pentapadu made in the 
year 1744 was an estate. The facts found were that portions of the village had 
been previously granted as Bhattavrithi and Devadayam inams and these were 
excluded in the grant of 1744. The Inam Commissioner issued separate title- 
deeds to the holders of the minor inams and to the Inamdar of Patha Pentapadu. 
The contention on behalf of the Inamdar was that it was not an estate because, 
firstly the grant was of a hamlet and not of a whole village and secondly as separate 
title-deeds had been issued there’ was no confirmation of the grant of the entire vil- 
lage. Patanjali Sastri and Bell, JJ., held that what was granted was only a hamlet 
and that, therefore, it was not an estate. With reference to the contention based 
on the issue of separate title-deeds, the Court observed : 
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. “In the view we have expressed above, it becomes unnecessary to consider the correctness or 
otherwise of the decision of a single Judge of this Court in Viswanadham Brothers v. Subbaiyal which 
was followed by another learned Judge in Achyuta Ramayya v. Akkayya*. 


It cannot, therefore, be said that there has been any such long and uniform course 
of decisions as would justify the application of the maxim ‘ Stare decisis’, The 
following observations in Sheo-Soondary v. Pirthee Singh®, might be quoted : 


“ These decisions come near together in point of time. They are not decisions running over a 
long period of years, which might in that case be considered to have declared the law with regard to the 
succession to property, and which under such circumstances their Lordships would have been une 
willing to disturb ; but they are decisions of a recent date and coming very nearly together.” 


In the result, the grant confirmed in Ex. P-1 must be held to be an estate 
as defined in section 3 (2) (d) of the Madras Estates Land Act and the appeals 
and the revision petitions dismissed with costs as provided in the judgment of 
Govinda Menon, J. 

V.PS. — Appeals and petitions dismissed. 

[FULL BENCH.} 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice SATYANARAYANA RAO, Mr. JUSTICE SUBBA RAO AND 
Mr. JUSTICE RAMASWAMI. : 


Subbia Goundan .. Appellant* 
v. 
Ramaswami Goundan and others .. Respondents. 


Provincial Insolvency Act (V of 1920), sections 37 and 28-—Scope—Annulment of insolvency without 
order vesting properties in any one—Effect-—Decree and execution sale in suit on mortgage without impleading the 
Official Receiver—Validity—Effect of reverting of property to the debtor on annulment of insoluency—Sale in execu- 
tion—If can be challenged by the judgment-debtor or his representatives. 

The effect of an order of annulment is to vest the property retrospectively in the insolvent. The 
consequence of annulling an order of adjudication is'to wipe out altogether the insolvency and its 
effect, except to the limited extent reserved under the section. The Legislature introduced the 
fiction of vesting the title retrospectively in the insolvent. In view of this, the alienations made of 
property, moveable or immoveable, by the insolvent after adjudication, the decrees and execution 
proceedings suffered by him, during such insolvency, the status of an agriculturist notwithstanding 
the property is taken away and transferred from him are all restored and validated with effect 
from the date on which the insolvency petition was filed, in which the subsequent adjudication 
and the vesting of the property in the Official Receiver followed. 

Case-Law discussed. j ' 

Arunahalam v. Narayanaswami (1950) 1 M.L.J. 35 (F.B.) : LL.R. (1951) Mad. 555 (F.B.) reaffir- 
med. 

Kisen v. Sitaram : LL.R. (1951) Nag. 12 : ALR. 1951 Nag. 241 dissented from. 

_ In case of transfers of property by an insolvent during his insolvency such transfers are retros- 
pectively validated by reverter under section 37 of the Provincial Insolvency Act and if the conditions 
of section 43 of the Transfer of Property Act are fulfilled they may also be supported under that 
section. 

Case-law discussed. 

A decree and execution proceedings in a suit on a mortgage without impleading the Official 
Receiver are valid and binding on the insolvent and as on an annulment of the adjudication the pro- 
perty reverts to the insolvent, the insolvent or his representatives cannot question the validity of the 
execution sale. It is only the Official Receiver who can object to the sale on the ground of his not 

> SSgimpleaded in the proceedings. The debtor who was a party to the suit could not take advantage - 

~~agjoinder of the Official Receiver in the proceedings. 

Sao, 3.—Insolvency does not operate as civil death. The in solvents’ property vest 

-seiver for the purpose of administering the estate and for meeting the claims of the 

` does not affect the capacity of the insolvent to enter into contracts and otherwise 

y. He isin the position of a person who has alienated all his property or other- 

‘yosition cannot be equated to that of a minor or a lunatic. He can be sued 

xe of the court as the case may be and in that suit he can properly represent 

‘that may be obtained against him would not bind the Official Receiver 
Xes vest. If the properties vested in the Official Receiver are sold as if the 
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‘were the properties of the insolvent, the sale would be valid and the judgment-debtor cannot question 
the validity of the sale. Such a sale would be analogous to a sale of the property of a third party 
as if it was the property of the judgment-debtor. The sale cannot be held to be a nullity or one made 
without jurisdiction. i 

The Official Receiver could have taken steps to set aside the sale on the ground that he was not 
a party. Butifhe did not choose to do so and the adjudication itself was annulled the representatives 
of the judgment-debtor are precluded from questioning the validity of the sale on those grounds. 

Appeal against the decree of the Additional District Judge of Coimbatore in 

Civil Appeal No. 159 of 1946, preferred against the decree of the Court of the Addi- 
tional Subordinate Judge of Coimbatore in O.S. No. 66 of 1944. 


S, Muthiah Mudaliar and C.T. Verghese for Appellant. 


K. Rajah Ayyar, V. Seshadri, K. S. Ramamurihi, M. Krishna Bharati and K. Subba 
Rao for Respondents. i 

[The Bench, Govinda Menon and Krishnaswami Nayudu JJ. (2nd April, 1952), 
xeferred the case to a Full Bench as they considered that there was a conflict of 
judicial opinion]. ‘ 

The Judgment of the Court was delivered by 

Satyanarayana Rao, F.—This matter was referred to a Full Bench by Govinda 
Menon and Krishnaswami Nayudu, JJ., as the learned Judges felt that there were 
‘conflicting decisions regarding the interpretation of section 37 of the Provincial 
Insolvency Act and that the conflict should be resolved by a Full Bench. From 
the order of reference, it is not clear whether the case itself is referred to the Full 
Bench or only the question on which there are conflicting decisions in this Court. 
We, however, understand the order of reference to be restricted only to the deci- 
sion *of the question on which there are conflicting opinions in this Court. The 
arguments before us, therefore, were restricted only to the single question concern- 
ing the proper interpretation of section 37 of the Provincial Insolvency Act. It 
has, however, to be observed at the outset that pointed attention of the learned 
Judges was not drawn to the decision of a Full Bench of three Judges which con- 
sidered the question on a reference made by the Bench consisting of Subba Rao 
and Panchapakesa Ayyar, JJ. The decision of the Full Bench is Arunachalam v. 
Narayanaswami1. Had the learned Judges been apprised of this Full Bench deci- 
sion, this reference would probably have been unnecessary. We, however, out of 
deference to the learned Judges who made the reference, heard arguments fully 
on the question, and we have reached the conclusion that the Full Bench case in 
Arunachalam v. Narayanaswami1, was rightly decided. „If we had been of opinion, 
after hearing arguments, that the Full Bench decision required reconsideration, 
‘our only course would have been to refer the matter to a fuller Bench. But we think 
it is unnecessary to adopt that course. 

The facts relevant to the decision of the question have been fully and exhausti- 
vely stated in the order of reference. We need not therefore cover the same grpund 
elaborately, and it would be sufficient if we confine ourselves only to such facts 
as are relevant for a correct appreciation of the question that arises for decision. 


The first plaintiff is the appellant before us. The father of plaintiffs 1 and 2, 
one Murugappa and Krishnaswami Goundan were brothers. On 7th December, 
1920, under Exhibit D-1, there was a division of family properties between these 
members of the coparcenery. In 1922, the two brothers started a chit fund, and 
the printed chit memorandum is Exhibit D-3, dated 14th March, 1922. The chit, 
according to its terms, was to run for a period of 12 years, one chit being auctioned 
every year. The subscription for a ticket was Rs. 750 and the person who bid at 
the auction for the lowest amount secured the priz2>. The two brothers, the stake- 
holders, executed on 7th April, 1923, Exhibit D-4, a security bond in favour of the 
ticket-holders, giving their respective properties as security, guaranteeing there- 
‘by the proper conduct of the chit fund, and also securing repayment of the amount 
subscribed by them. The chit ran smoothly without disputes till the tenth auction. 
At that auction, however, the ticket was. purchased jointly by Venkataramana 
Ayyar, the second defendant, and one Palani Goundan. Each was entitled to a half 


1. (1950) 1 M.L.J. 35: LLR. 1951 Mad. 555 (F.B.). 
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of the amount, and the amount had to be paid by Murugappa and Krishnaswami 

Goundan. Murugappa’ paid his half share to Palani Goundan, but Krishnaswami- 
Goundan did not pay the amount to which Venkataramana Ayyar was entitled. 

The result was, on gth October, 1931, Venkataramana Ayyar instituted O.S. No. 
192 of 1931, Sub-Court, Coimbatore, against the two brothers for enforcing pay- 
ment of the amount due to him as per the terms of the security bond. “Exhibit D-5 
is the certified copy of the plaint in that suit. On 5th December, 1931, the suit 
was decreed, vide Exhibits D-5-a and D-5-b, the judgment and decree respectively 
in that suit. The decree, of course, was amortgage decree. In the meanwhile, 
however, I.P. No. 311 of 1931, Exhibit D-12, was filed on 14th October, 1931, by 

a creditor of Murugappa to adjudicate him an insolvent. An order of adjudication 
was made on 19th February, 1932, which related back therefore to the date of the 
petition, 14th October, 1931. The Official Receiver was not made a party to the 

suit, and in 1934 in E.P. No. 709 of 1934, Venkataramana Ayyar brought to sale 
the properties given as security, and they were sold on 21st March, 1935. The 
decree-holder himself became the purchaser. Exhibit D-5-c, dated 25th February, 
1932, is the sale certificate obtained by Venkataramana Ayyar. Possession of the 
properties was also delivered to the second defendant on 5th April, 1935, as evidenced 
by Exhibit D-5-e, the delivery receipt. As the insolvent failed to apply for dis- 
charge, the insolvency was annulled on 13th October, 1935, without making any 
vesting order. The second defendant sold this property on 11th March, 1940, under 
Exhibit D-7 to the first defendant fora large amount. The further facts which 
are adverted to in the order of reference are not essential and therefore need not be 
adverted to. 


ú 

The question raised on behalf of the appellant was that as the Official Receiver 
in whom the right, title and interest of the judgment-debtor in the properties became 
vested after adjudication was not impleaded as a party to the decree and execution 
proceedings, the decree and execution. proceedings were null and void and did not 
bind the properties. By reason of the annulment of adjudication without a vesting 
order, the plaintiff became entitled to the property as the title which the first and 
second defendants claimed to have acquired was non-existent, as the proceedings in 
which such title is claimed to have been acquired were null and void. The contention 
of the respondents, defendants 1 and 2, was that the effect of annulling the adjudi- 
cation was to wipe out altogethe: the insolvency and to vest the title to the property 
retrospectively in the insolvent. The effect of annulment was as if there was no 
insolvency. It is further contended before us that,whatever may be the view to be 
taken regarding the interpretation. of section 37 and the effect of annulment, the | 
objection that the decree and the sale in pursuance thereof are null and void can 
be taken only by the Official Receiver and not by the insolvent himself who was a 
party to the proceedings. These contentions have now to be considered with a 
viewto determine whether the title of defendants 1 and 2 should prevail against 
the title claimed by -the plaintiffs. If either of the contentions urged on behalf 
of the respondents were to be accepted, their title should undoubtedly be upheld. 


The argument most strongly pressed on behalf of the appellant by his learned 
advocate, Mr. Muthiah Mudaliar, was that.as the Official Receiver in whom the 
property had vested after adjudication was not impleaded as a party to the decree 
and execution proceedings, the proceedings which were carried on in the presence 
of the insolvent alone were null and void and further that the proper view to take. 
of section 37 of the Provincial Insolvency Act was that the vesting of the property. 
takes place as on the date of the annulment of adjudication and not retrospectively. 
It is no doubt true that after an order of adjudication the property of the insolvent 
vests in the Official Receiver and becomes divisible among the creditors as provided 
by section 28 (2) of the Act ; and as a result of the provision in section 28.(7), an 
order of adjudication 1elates back to, and takes effect from, the date of the 
presentation of the petition on which the adjudication order was made. The order 
of adjudication in I.P. No. 311 of 1931 which was made on 1gth February, 1932, , 
therefore, dates back to 14th October, 1931, the date of the petition, and vests the 
property in the Official Receiver on and from that date. What is the effect of the: 
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omission to implead the Official Receiver as a party to the mortgage action and 
execution proceeding ? 


The question was considered by the Judicial Committee in Kala Chand Banerjee 
v. Jagannath Marwari} under the Provincial Insolvency Act of 1907. No doubt 
under the old section 16 (5) corresponding to the present section 28 (6), the power 
of a secured creditor to deal with the security in any manner he is entitled to realise 
is saved ; but that does not mean, as pointed out by the Privy Council in the afore- 
said ĉase, that after adjudication the secured creditor was entitled to deal with 
the secured property as if there had been no vesting order in the Receiver. Lord 
Salvesen observed at page 598 : K 

“That the rights of the secured creditor over a property are not affected by the fact that the 
mortgagor or his heir has been adjudicated an insolvent is, of course, plain, but that does not in the 
least imply that an action against him may proceed in the absence of the person to whom the equity 
of redemption has been assigned by the operation of law. The latter alone is entitled to transact in 
regard to it, and he and not the insolvent, has sole interest in the subject-matter of the suit. To him 
therefore, must be given the opportunity of redeeming the property. The contrary view would 
encourage collusive arrangements. between the secured creditor and the insolvent and may involve 
the sacrifice of valuable equities of redemption which ought to be made available for the benefit of 
the unsecured creditors of the insolvent with whose interest the receiver is charged.” 


And it was further pointed out that the ratification made by the insolvent Amulya 


was a nullity. It was observed : 

“ The ratification by Amulya of the deed of compromise on which the decree against him pro- 
ceeded was therefore a nullity, and the whole proceedings by which he was made a party to the suit 
were equally ineffective to bind the equity of redemption vested in the receiver.” ° 
This sentence was strongly relied cn in support of the contention urged on 
behalf of the appellant that the decree itself is a nullity if the Official Receiver in 
whom the property had vested was not impleaded as a party. The sentence does 
not at all warrant such an interpretation. What is declared to be a nullity was the 
ratification by the insolvent of the deed of composition when his status as an insolvent 
continued. As regards the validity of the proceedings, in the second half of the 
sentence, it was clearly stated that the proceedings in which the insolvent alone 
was made a party to the suit were ineffective to bind the equity of redemption vested 
in the receiver. The reason is obvious. The person in whom the right of redemp- 
tion was vested was not made a party and therefore the property could not be validly 
sold so as to confer a title on the purchaser. Such a sale in the absence of the 
Official Receiver has no effect on the property. This was also the view taken in 
an earlier decision of this Court in Puninthavelu Mudaliar v. Bhashyam Ayyangar? and 
in a very recent case by the learred Chief Justice and PanchapakesaAyy ar, J., in 
_Ammanna v. Ramakrishna Rao? following the decision in Kala Chand Banerjee v. 
Jagannath Marwari’. These decisions, howéver, do not lend support to the argument 
that the decree and execution proceedings therein are null and veid in the sense 
that they have no legal existence at all. Notwithstanding the insolvency of the 
mortgagor, the mortgagor under the law as it now exists, is a necessary and proper 
party, as under section g1 of the Transfer of Property Act, the mortgagor is a. 
person entitled to redeem the property, and under Order 34, rule 1, Civil 
Procedure Code, all persons having an interest either in the moitgage security 
or in the right of redemption have to be joined as parties in any suit relating to 
mortgage, so that even if a person has no interest in the mortgage security, 
if he has still the right of redemption he should be joined as a party to a 
mortgage action, and an insolvent mortgagor is no exception to the rule. As 
he is a person entitled to redeem under section gt of the Transfer of Property Act, 

` his right of redemption would become barred only if he is impleaded as a? party 
and not otherwise. The effect of not impleading the Official Receiver in whom 
the entire interest in the property had vested was only to keep unaffected his right 
of redemption of the property, and the title to the property does not vest in the 
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court auction-purchaser. The decision of Lloyd v. Lander} cited by Mr. Muthiah 
Mudaliar which holds that after a mortgagor became a bankrupt, a mortgage 
action is filed against the bankrupt and his assignee to redeem, and the bankrupt 
demurs the demurrer should be allowed, he not being a necessary party to the 
appeal, proceeds on the law relating to procedure in such actions obtaining in 
England and is no authority for holding that a mortgagor who became a bankrupt 
was not a necessary party to the action under the Indian law. It was, however, 
observed in that case that if in a suit for foreclosure the bankrupt was not impleaded 
and the suit was proceeded only against the assignee the bankrupt could not impeach 
the validity of such a decree. 


This leads us on to the next question regarding the proper interpretation and 
the effect of reverter of property under section 37 of the Provincial Insolvency Act.- 
There are two earlier decisions of this Court, Ramaswami Kottadiar v. Murugesa 
Mudali? and. Kothandarama Ravuth v. Murugesa Mudaliar®, which interpreted a similar 
provision under the Indian Insolvency Act, 1848, 11 and 12 Vict. Ch. 21, section 7, 
in which the language used was somewhat different. The learned referring Judges, 
and also in some cases, it was observed that by reason of the difference in the lan- 
guages of the two sections the decisions in Ramaswami Kottadiar v. Murugesa Mudali? 
and Kothandarama Ravuth v. Murugesa Mudaliar® cannot be treated as useful guides 
to interpret section 37 of the Act. The relevant portion of section 7 of the Indian 
Insolvency Act, 1848, is as follows : 

“ Provided always, that in case, after the making of any such vesting order, the petition of any 


such petitioner shall be dismissed by the said Court, such vesting order made in pursuance of such 
petition shall from and after such dismissal be null and void to all intents and purposes : 


“ Provided also that in case any such vesting order as aforesaid shall become null and void 
by the dismissal of such petition, all acts theretofore done by any assigne or other person acting 
under his authority according to the provisions of this Act shall be good and valid, and no action 
or suit shall be commenced against any assignee nor against any person duly acting under his 
authority except to recover any property of such petitioner detained after an order made by the 
said Court for the delivery thereof, and demand made thereupon.” 


This Proviso lays down thatif the petition is dismissed the vesting order becomes 
null and void to all intents and purposes, but the acts done by the assignee 
before that date shall be good and valid. This Act follows the language of 
the earlier Bankruptcy Acts in England. By 1869, however, in England, under 
the Consolidating and Amending Bankruptcy Act of that year we find the 
language altered, and instead of the words, “null and void” the word 
“ revert ” was used which is the language followed in the Provincial and Presi- 
dency Town, Insolvency Acts of 1907 and 1909 respectively in India. ° Section 
81 of the Bankruptcy Act of 1869 was as, follows :— 


“ Whenever any adjudication in bankruptcy is annulled all sales and dispositions of property 
and payments duly made, and all acts theretofore done, by the trustee or any person acting under 
his authoriy, or by the Court, shall be valid, but the property of the debtor who was adjudged a bank- 
rupt shall in such case vest in such person as the Court may appoint, orin default of any such 
‘appointment revert to the bankrupt for his estate or interest therein upon such terms and subject 
to such conditions, if any, as the Court may declare by order.” 


The language of this section is also repeated in the present Bankruptcy Act 
of 1914. 


Section 37 (1) of the Provincial Insolvency Act, with which we are now 
concerned, runs as follows :— 

“ Where an adjudication is annulled, all sales and dispositions of property and payments duly 
made, and all acts theretofore, done, by the Court or receiver, shall be valid ; but, subject as afore- 
said, the property of the debtor who was adjudged insolvent shall vest in such person as the Court 
may appoint, or, in default of any such appointment, shall revert to the debtor to the extent of his 
right or interest therein on such conditions (ifany) as the Court may, by order in writing, declare.” 


The language perhaps was altered by omitting the words “null and void” 

and using the word “revert” instead, for the reason that if the vesting order ‘is 
%. (1821) 5 Mad. 282 : 56 E.R. 903. ` 3. (1903) 13 M.L.J. 372: ILL.R. 27 Mad. 7. 
2. (1897) 7 M.L.J. 229: LL.R. 20 Mad. 452. 





II]' SUBBIAH GOUNDAN 7. RAMASWAMI GOUNDAN (E.B.) (Satyanarayana Rao, J). 77% 


once declared to be null and void to all intents and purposes, it may not be appro- 
priate that the acts theretofore done by an assignee according to the provisions of the 
Act shall be good and valid. For it would then result in upholding at least partly 
the vesting order for the limited purpose of validating the acts done by the assignee. 
It may be considered to be a contradiction in terms to say that a void thing is partly 
valid. Perhaps for that reason, in the later enactments, the word “revert” 
was used, to import thereby to return to the former position, to go back to the 
former state which is the meaning given by the Shorter Oxford Dictionary of the 
word “revert”. The dictionary meaning therefore of the word ‘f revert” is to go 
back, that is, to the former state, and not like the word “revest”, to vest 
again, in which case the vesting will be from the date from which the order 
operates. In other word, the object of using the word “revert” seems to be to put 
the clock back, subject however to the extent of holding as valid sales and disposition 
of property and payments made before that date by the receiver. On a considera- 
tion of the two sections, that is, section 7 of the Indian Insolvency Act, 1848, and 
section 37 of the Provincial Insolvency Act, the difference in language does not 
connote any difference in the effect. The opinion of Cockburn, G.J., expressed in the 
Exchequer Chamber in Bailey v. Johnson? has been adopted as still good law by 
Williams on Bankruptcy in the latest (16th) edition. At page 265, the learned 
Chief Justice stated the effect of section 81 of the Bankruptcy Act of 1869 in these 
terms :— 

‘* The effect of section 81 is subject to any bona fide disposition lawfully made by the trustee prior 
to the annulling of the bankruptcy, and subject to any condition which the Court annulling the bank- 
ruptcy may by its order impose, to remit the party whose bankruptcy is set aside to his original situa- 
tion, Here the Court of Bankruptcy has imposed no condition ; the general provision of the section 
has therefore its full effect, and that effect is to remit the bankrupt, at the moment the decree annulling 
his bankruptcy is pronounced, to his original powers and rights in respect of his property. We must 
therefore look at the money as though it were money paid in his name instead of in the name of Bul- 
lard, for having become his by virtue of the annulling of his bankruptcy, it is to be considered as 


his át the moment when it was paid in ; as his, therefore, at the time of the bankruptcy of Harvey and 
udson,’ 


The title of the bankrupt to the money was taken back to the date when the 
money was paid in and not to the date when the bankruptcy was annulled, No 
doubt, Blackburn, J., in that case was not prepared to go to the extent to which 
Cockburn, J., was prepared to’ go, but the other learned Judges agree with the 
opinion of the learned Chief Justice. Brett, J., expressed his concurrence with the 
opinion `of the learned Chief Justice and observed that it was logically impossible 
to “ stop short of giving to the word ‘revert’ in section 81 the full interpretation 
he has placed upon it.” This decision on the interpretation of the word “revert ” 
in section 81 of the English Act arid the two decisions of our Court in Ramaswami 
Kottadiar v. Murugesa Mudali? and Kothandarama Ravuth v. Murugesa Mudaliar® which 
were concerned with section 7 of the Indian Insolvency Act, 1848, interpret the 
section in the samé manner, though the language of course is different. And we 
see no reason to differ from that interpretation and to brush aside the earlier decisions 
of this Court on the simple ground that the language employed in the section consi- 
dered by the learned Judges in those cases was different from the present. The 
difference in the language does not lead to any difference in the interpretation. 
In fact, in the decision of Horwill, J. and Rajamannar, J. (as he then was), in Peraya 
v. Kondayya* the learned Judges saw 


“ no reason to think that the effect of the later statute was any different from what it was at the 


time when Ramasami Kottadiar v. Murugesa Mudali® and Kothandarama Ravuth v. Murugesa Mudaliar® 
-were decided.” 


With these observations of the learned Judges, we respectfully agree. In 
Ramaswami Kottadiar v. Murugesa Mudali*, it was held that the attachment made 
after the insolvency of a partner of the property belonging to him was valid by 


L.R. 7 Ex. C. (1871-72) 263. at p. 9. > 
(1897) 7 M.L.J. 229 : I.L.R. 20 Mad. 452. — 4.4 (1948) 1 M.L.J. 290: I.L.R. (1948) Mad 
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reason of subsequent annulment. Though the properties in that case were outside 
. Madras, the adjudication of Tawker was.at Madras under the Act of 1848. The 
Act of 1848 applied only to Presidency Towns of Madras, Bombay and Calcutta. 
In Kothandarama Ravuth v. Murugesa Mudaliar+, it was held that the use of the phrase 
‘null and void’ has the effect of re-vesting the property in the insolvent retrospec- 
tively from the date of the vesting order, and provision is therefore made for vali- 
dating all acts done by the Official Assignee in the interval between the date of the 
vesting order and -the dismissal of the insolvency petition. The same argpment 
would equally apply to the present section, for if the annulment had the effect 
of vesting the property in the insolvent only from the date of the annulment order 
and not retrospectively, there was no need for making a provision validating the 
sales and dispositions and payments made by the receiver up to that date. This, 
in our opinion, is a very stiong circumstance in support of the retrospective operation 
‘of the vesting of the property in the‘insolvent after an order of annulment. -In our 
+ Court, this section was considered by the learned Judges under different and varying 
circumstances. In Lingappa v. Official Receiver, Bellary?, Beasley, C.J., upheld the 
transfer by the insolvent of a promissory note after an order of adjudication when 
subsequently the adjudication was annulled, as the effect of annulment was to 
make the transfer of the promissory note valid so as to entitle the transferee to sue 
and recover the amount due under the promissory note, and the learned Judge 
followed the two earlier decisions already referred to. The learned Judge adverted 
to the fact that after adjudication an insolvent had no power to deal with the pro- 
perty as it has vested in the Official Receiver as a result of adjudication ; but still 
the annulment of adjudication had the effect of vesting the title in the property 
retrospectively. It is as if the insolvency was wiped out by 1eason of the annulment 
order. On a similar principle King, J., upheld a gift by an insolvent in Dharma- 
samarajayya v. Sankamma®, In Ratnavelu Chettiar v. Franciscu Udayar*, Somayya, J., 
in an . elaborate judgment considered the question in detail and held that a suit 
instituted without leave of the Court after an insolvency without even making 
the Official Receiver a party to the suit or execution proceedings was valid and 
that the decree and the sale were operative. The learned Judge was of opinion 
that once the adjudication was annulled without imposing any conditions, it must 
be taken that there was no insolvency at all and by reverter the prior state of things 
was restored and the property vested in the insolvent with retrospective effect. 
The decision of Wallace, J., in Ponnuswami Chettiar v. Kaliaperumal Naicker” on which 
strong reliance was placed by Mr. Muthiah Mudaliar in the arguments before us 
to the effect that if a suit was instituted without leave of the Court during the 
pendency of insolvency proceedings it was not maintainable and it does not cease 
to be so even after insolvency proceedings terminated, was wrong, as the learned 
Judge’s attention was not drawn to the earlier cases on the point. We think that 
this view of the learned Judge, Somayya, J., of the judgment of Wallace, J., is 
correct. On similar facts, this decision was followed by me in Somanna v. Rama- 
chandra Ghowdari®. . . 


The learned referring Judges placed reliance on the view of Venkataramana 
Rao, J., in Lakshmanan Chettiar v. Srinivasa Iyengar’, for doubt ing the correctness of 
the earlier decisions. Venkataramana Rao, J., held in that case that if the share of 
an insolvent coparcener reverts back to the family after the annulment of adjudi- 
cation, it becomes separate property. But apparently, the learned referring 
Judges were not apprised of the fact that this view was overruled by Wadsworth 
and Patanjali Sastri, JJ., in the later decision in Suryanarayanamurthy v. Veeraraju®, 
where it was held that the property when it reverts continues to be joint family 

, property. In that case, it was also pointed out that the vesting of the property 
‘in the receiver was only to facilitate administration for the purpose of satisfying 
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the claims of the coparceners’ creditors and that there was no reason to hold that 
the interest ceased to be joint family property or was lost to the family. Patanjali 
Sastri, J., observed at page 60: 


‘* When the purpose for which the law places a fetter on the coparcenery interest has been ful- 
filled, the surplus of such interest must, as it seems to us, partake of the same character as the interest 
_originally attached or divested, as the case may be. We are accordingly of opinion that on the 
, annulment of the adjudication the surplus assets in the hands of the Official Receiver reverted to the 
rst defendant as joint family property.” 


This decision was followed in Hanumantha Gowd v. Official Receiver, Bellary4. The 
question received exhaustive consideration again by Horwill, J. and Rajamannar, J. 
(as he then was), in Perayya v. Kondayya®, which related to a sale by the insolvent. 
The deed was executed on roth August, 1931, but was registered on 1st December, 
1931. In the meanwhile, on 18th November, 1931, on a creditor’s petition, one 
of the executants was adjudged an insolvent. The document was attacked in the 
insolvency proceedings, but finally the adjudication itself was annulled in August, 
1944. On 6th August, 1943, the executant who was not an insolvent filed a 
suit against the purchaser impleading the insolvent also as a party for recovery 
of balance of price from the purchaser. The purchaser claimed a set off for the 
amount due to ‘him as mesne profits for the period he was. kept out of possession. 
The transaction was sought to be supported under section 37 of the Provincial 
Insolvency Act and section 43 of the Transfer of Property Act as well. The case 
was considered from a twofold aspect as the registration of the document after 
the insolvency even would date back to the date of execution and validate the 
sale deed it could not be treated as a document executed during the course of 
insolvency. Leaving the opinion on that aspect of the case as we are not now 
concerned with it, what is relevant is the view expressed by the learned Judges 
on the alternative case that even if the sale took place during the course of the 
insolvency, the sale became valid by reason of the subsequent annulment of adjudis 
cation. The earlier decisions were followed and the opinion was expressed that 
it was Valid under section 37 of the Provincial Insolvency Act also. They also 
applied section 43. l 


In Venkataramakrishna Rao v. Sambamurti?, the matter aagin came up for con- 
sideration before a Division Bench consisting of Horwill and Balakrishna Ayyar, JJ' 
The question arose under the Madras Agriculturists’ Relief Act (IV of 1938) ; the 
judgment-debtor under a decree in a suit of 1933 was adjudged insolvent on 16th 
April, 1937. The adjudication was subsequently annulled on 5th March, 1941. 
He thereafter applied under section 19 of the Madras Agriculturists’ Relief Act to 
scale down the debt. As in between the dates of adjudication and annulment, 
the property had vested in the Official Receiver, the question that arose for con- 
sideration was whether on the material dates the judgment-debtor was an agri- 
culturist or not under Act IV of 1938. If the effect of annulment was to vest 
the property retrospectively in the insolvent on the material dates under Act IV 
of 1938, namely, 1st October, 1937, and 22nd March, 1938, the insolvent would be 
an agriculturist owning agricultural lands. If it has no such operation, he would 
not be entitled to relief under the Act, as on the material dates he was not an 
agriculturist. 


The earlier decisions were considered by the learned Judges, and following 
‘them, they upheld the contention of the judgment-debtor that by reason of the 
annulment the title to the property vested in him retrospectively and that therefore 
he was an agriculturist. Before the Full Bench in Arunachalam v. Narayanaswami*, 
also the question raised was similar, and the contention of the judgment-debtor 

- was upheld. 





1. (1946) 1 M.L.J. 247: I.L.R. (1947) Mad. 3. (1949) 2 M.L.J. 833. 
44. ; ' 4. (1950) 1 M.L.J. 35: LL.R. (1951) Mad. 
` 2. (1948) i M.L.J. 290 : I.L.R. (1948) Mad. 555 (F.B.). 

72- , 


774 | THE MADRAS LAW -JOURNAL REPORTS, [1953 


It has therefore been uniformly held in this court from Ramasami Kottadiar v. 
Murugesa Mudali onwards that the effect of annulment is to vest the property 
retrospectively in the insolvent, in other words, the consequence of annulling an 
order of adjudication is to wipe out altogether the insolvency and its effect except 
to the limited extent reserved under the section. The Legislature introduced the 
fiction of vesting the title retrospectively in the insolvent. In view of this, the 
alienations made of property, moveable or immoveable, by the insolvent after 
adjudication, the decrees and execution proceedings suffered by him, during such 
insolvency, the status of an agriculturist notwithstanding the property is taken 
away and transferred from him are all restored and validated with effect from the 
date on which the insolvency petition was filed, in which the subsequent adjudi- 
-cation and the vesting of the property in the Official Receiver followed. . 


Reference was made to the decision in Jethaji Peraji Firm v.” Krishnayya*, by 
the learned referring Judges and also by Mr. Muthiah Mudaliar, in the course of 
his arguments before us. In our opinion, that decision does not concern itself 
with the question which arises now before us. In that case, after adjudication, 
an application under section 54 was made to annul a mortgage made by the 
insolvent. While these proceedings were pending, the adjudication was annul- 
led, without making any vesting order, overlooking the fact that proceedings 
under section 54 which were hotly contested were pending. There were appeals 
against the unconditional order of annulment and other connected matters. The 
‘learned Judges allowed the appeals and set aside the order of the District Judge 
annulling adjudication of the insolvent unconditionally, and instead passed an order 
upholding the annulment but vesting the property in the Official Receiver, the 
object being to have the proceedings under section 54 enquired into and disposed 
of. Venkatasubba Rao, J., discussed the scope of section 37 and section 43 of the 
Act, but he did not express any opinion on the import of the word ‘“ revert”. The 
observations of Reilly, J., in the same case that it cannot he suggested that annul- 
ment of adjudication puts the clock back as if the adjudication had never been, 
have been misunderstood, ifwe may say so with respect, in some cases.” Section 
37 does not provide that in all cases the clock is put back, but the setting back is 
always subject to the conditions which may be imposed by the Court, and the 
property may be vested even in the receiver or other person. It is in that sense 
that the learned Judge used the expression, as is clear. from the sentence which 
follows it, in which he refers to the opening sentence in section 37 of the Act which 
-yalidates what has been done while the adjudication has been in force. This is 
‘enough to dispose of any such suggestion that the clock is put back by annulment 
of adjudication as if the adjudication had never been, which is not correct. 


It only remains to deal with decisions of the other High Courts. The case 
which most strongly supports the contention of the appellant and adverts to all 
the arguments that might possibly be urged against the view taken by this Court 
in the decisions already referred to is the decision of Bose, C.J., of the Nagpur High 
Court, as he then was, in Kisan v. Sitaram®. The learned Judge addressed himself 
_ to the question whether as a result of the order of annulment the acts preformed 
by the insolvent during the period of insolvency were revived. The learned Judge 
refers to the decision in Ramasami Kottadiar v. Murugesa Mudali1 and Kothandarama 
Ravuth v. Murugesa Mudaliar*, as well as the later case in Lingappa v. Official Receiver, 
Bellary® decided by Beasley, C.J. He does not, however, refer to the subsequent 
-decisions of this Court, as they were not probably cited before the learned Judge. 
He observes that one cannot put the clock back as if the adjudication had never 
been made, using the words of Reilly, J., in Jethaji Peraji Firm v. Krishnayya®, which 
were quoted with approval by Venkataramana Rao, J., in Lakshmanan Chettiar v. 
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‘Srinivasa Iyengar? As has been already observed, Reilly, J., does not go to the length 
-of holding that as a consequence of an annulment, the clock is put back in its 
-entirety, but only subject to the exceptions recognised in section 37. The decision 
‘of. Venkataramana Rao, J., was overruled in Suryanarayanamurthy v. Veeraraju®, and 
this Bench decision was followed in the later Bench decision in Hanumantha Gowd v. 
. Official Receiver, Bellary?, Presumably, these decisions were not brought to the notice of 
4he learned Judge. He holds the opinion that the insolvent was altogether incompetent 
to aliénate the property while the insolvency was continuing and that he was during 
. that period in the same position as a lunatic with intervals of sanity or as a minor. 
Notwithstanding the fact that. the order of adjudication divests the insolvent of all 
‘right, title and interest in the property, it must be observed that there is no statu- 
tory prohibition against the transfer by the insolvent during the continuance of 
insolvency and the vesting of the property under section 28 of the Act, does not 
-affect in any manner his capacity to deal with the property. The capacity of a 
person, legally speaking, implies legal competency or legal qualification or ability 
. to take in or hold property, as in the case of a minor. A distinction must be drawn 
between the capacity of a person to deal with property when there is a statutory 
prohibition either because he is a minor or a person governed by the Court of Wards 
Act. Under section 7 of the Transfer of Property Act which speaks of persons com~ 
petent to transfer, it is stated that every person competent to contract and entitled 
.to transferable property or authorised to dispose of transferable property not his 
own, is competent to transfer such property. The competency of a person, there- 
. fore, to transfer property is co-extensive with his competency to enter into a con~ 
tract. As there is no statutory prohibition against alienation by an insolvent in 
the Insolvency Act and as he is not a minor, there is no reason to hold that his 
competency is affected by reason of insolvency. Competency to deal with pro- 
perty is one thing and the power to transfer is another. A man may be competent 
to. enter into a contract to transfer, but he may not have the power to dispose of 
the property, either because it is not his own or because there is a prohibition against 
transfer as in section 6 of the Transfer of Property Act. A, a person sui juris 
may transfer property not his own, but the deed of transfer is inoperative because 
he had no power to deal with the property. The conveyance he executed, how- 
ever, is valid in the sense that the covenants contained therein can be enforced 
as he had agreed to such covenants when he transfers property not his own with a 
warranty of title, express or implied. The alienation therefore by an insolvent 
. when his status as an insolvent continues is not altogether viod but is only void- 
able at the instance of the Official Receiver in whom the property had vested by 
‘reason of an order of adjudication. The effect of annulling the adjudication is 
vto revert the property as stated in section 37, and not merely re-vest it. Re-vesting 
implies that the vesting takes place at the moment the order of re-vesting is made ; 
but reverter is to take back the title to the date on which it was taken away from 
the person. The learned Judge in the Nagpur case, Kisan v. Sitaram4, stated that 
the position of the insolvent after an order of annulment was like that of a person 
who transfers property to another by sale with a right to re-purchase and then 
purchases it again. It is only the re-purchase that re-vests the title in him, and 
dealing with the property in the interval would not have the effect of vesting the 
title in the purchaser for he had none in himself. The analogy, in bur opinion, does 
not hold good in view of the language in section 37 of the Act. The Legislature 
introduced a fiction by which the title is taken back to the original date when it 
was divested from the insolvent. The transactions by the insolvent, when the 
adjudication was annulled without vesting the property in the receiver or some other 
person, may also be supported under section 43 of the Transfer of Property Act, 
in cases to which that section applies, as was done in Diwan Chand v. Manak Chand* 
and Rup Narain Singh v. Har Gopal Tewari®. The importance of the Allahabad 
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-decision Rup Narain Singh v. Har Gopal Tewarit, however, is that the learned Judges 
‘consider that notwithstanding the order of adjudication an insolvent was not in- 
competent to enter into a contract and that there is no statutory provision prohi- 
biting the insolvent from transferring his property. He was competent to enter 
into a composition with his creditors and he can therefore enter into a contract 
with his creditors. The transfer, therefore, as pointed out by the learned Judge, was 
not wholly void but is voidable at the option of the receiver or the Court, for as 
long as the order of adjudication continues in force, the property vests in the receiver 
-of the Court, who had the option of refusing to recognise the validity of the transfer. 
See the observations at page 507 of Rup Narain Singh.v. Har Gopal Tewari4, In our 
‘opinion, the reasoning adopted by the-learned Judge in the Nagpur case to come 
to a contrary conclusion is not warranted by the language of section 37 and the 
scheme of the Insolvency Act. Further, the learned Judges’ attention was not 
drawn to the several decisions of this Court in which the matte: was fully con- 
sidered. Probably, if the learned Judges’ attention was drawn to those cases, 
he would have considered the matter more fully. For those reasons, with great 
respect ‘we are unable to follow the decision of the learned Judge. 

The Patna High Court has also adopted the same view as our High Court 
in Fokhiram Surajmal Firm v. Chouthmal Bhagirath? and Chouthmal Bhagirath v. Fokhiram 
Surajmal®, It may be added that under section 55 of the Insolvency Act, notwith- 
standing the adjudication once made relates back to the date of the petition, the 
transactions which take place between the insolvent and other persons before the 
date of the order of adjudication and the presentation of the petition if bona fide 
are protected, thereby implying that his power to deal with the property is not 
affected by reason of the relation back of the order of adjudication to the date 
of the presentation of the petition. In re Mirja Md. Masrur Ali Khan*, does not 
throw much light, though it construes section 23 of the Presidency Towns Insol- 
vency Act. It is assumed that the property reverts to the debtor unless the Court 
appoints some other person in whom it shall vest. Perhaps it may not be without 
significance that the Legislature used in section 37, the words “ shall’ vest in such 
person as the Court may appoints? whereas in the case of the debtor it used the 
word “‘ reverts,” so that in the former case the vesting'is only from the date of 
the order, while in the latter case it is a reverter to the debtor who is restored back 
to his original position. 

From the foregoing, it is clear that the weight of authority in this Court is in 
favour of the view that the effect of annulling the adjudication is to wipe out the 
effect of insolvency altogether and to vest the property in the insolvent debtor, 
subject however to the exceptions provided in section 37. In our view, therefore, 
the decision of the Full Bench in Arunachalam v. Narayanaswami® was rightly decided 
and does not require re-consideration. It settles the conflict in this‘ Court. The 
decree and execution proceedings in the present case are valid and binding on the 
insolvent. In case of transfers of property by an insolvent during his insolvency 
such transfers are retrospectively validated by reverter under section 37 and if the 
-conditions of section 43 of the Transfer of Property Act are fulfilled they may also 
be supported under that section. 

It remains to consider one other aspect of the case presented by’ Mr. Rajah Ay- 
yar, the learned advocate for the respondents, namely, that whatever may be the 
position regarding the position of the Official Receiver, the insolvent cannot now take 
the objection that by reason of the non-joinder of the Official Receiver in the decree 
and execution proceedings they do not bind him. - In other words, the contention 
is open only to the Official Receiver whom the proceedings do not bind and is 
not available to the quondam insolvent. In support of this position, he relied 
upon the decision in Wood v. Surr*. The facts in that case were: under a deed of 
1830, Surr and Brooking obtained a first mortgage of a real estate. Davis was 
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tthe mortgagor. In 1838, Davis instituted a suit against the mortgagees to set 
-aside certain deeds and to take an account of what was due. In 1843, a redemp- 
.tion decree was made, and the matter was referred to the Master for ascertaining 
the amount. While these proceedings were pending, in 1844 Davis was adjudged 
-an insolvent. The assignees, however, were not made parties to the suit, and 
the matter proceeded, and in 1848 the Master made his report ascertaining the 
amount due. 21st August, 1848, was fixed for the payment which was subsequently 
-extended to rst August, 1849. As default was made in payment, the suit was 
ultimately dismissed, the effect of which was the mortgagor became foreclosed. 
During the pendency of these proceedings, there were further transactions of Davis. 
In October, 1841, he mortgaged :the equity of redemption of the same property to 
-one Mrs. Cuppage with a power to sell, and in January, 1849, Cuppage under 
the power of sale sold the property to the plaintiff Wood. Neither Cuppage nor 
Wood the assignees in insolvency of Davis, were made parties to the earlier suit 
for redemption by Davis. But Cuppage and Wood had notice of the proceedings. 
Wood thereafter filed the suit out of which the appeal arose to set aside the pro- 
ceedings and the foreclosure made earlier in the suit of Davis. It was held that 
though the assignee in insolvency was not bound by the foreclosure, as the assign- 
ment in favour of Wood and Cuppage was pendente lite, they were bound by it and 
_ that they were not entitled to raise the objection of the absence in the suit of the 
-assignees in insolvency of Davis. Sir John Romilly, M.R., observed : 
“ There can be no question butthat the suit (Davis’s suit) was defective, by reason of no notice 
-having been taken of the insolvency. The proceedings having gone on exactly as if no insolvency 
had taken place, the subsequent proceedings would, in my opinion, be wholly inoperative against 
:the assignee in insolvency and if he thought fit to contest the validity of the decree of foreclosure against 
Davis, it could not be held to be binding on such assignee. But that does not conclude the questicn, 
which really is, waether the plaintiff who, but for this, would in truth have been bound, can take 
-advantage of this objection? I am of opinion that, although the suit was undoubtedly defective, 
by reason of this insolvency, the assignee alone could take advantage of this defect. It is obvious 
that Davis himself could riot take advantage of it, or if from any subsequent cause, or any 
-subsequent circumstance, the insolvency or bankruptcy had been superseded or annulled, he could 
not have said that the foreclosure was not absolute against him.” 
This statement of law-exactly applies to the present case, as Murugappa who 
“was a party to the suit and the execution proceedings could not take advantage 
of the defect of non-joinder of the Official Receiver in the proceedings. ‘This 
portion was noticed and followed on the question of lis pendens in Punithavelu 
Mudaliar v. Bhashyam Ayyangar1, In Inamullah Khan v. Lala Shambu Dayal?, Sulai- 
man and King, JJ., applied the principle, though they did not refer to the case. 
In that case, a mortgagor was adjudicated in insolvency after the preliminary 
decree but before the final decree. The Official Receiver was not impleaded as 
a party to the final decree and therefore his right to redeem was not extinguish- 
ed. The decree was followed by a sale, and the judgment-debtor objected to the 
auction sale on the ground that the Official Receiver was not a party to the 
proceedings. It was held that the judgment-debtor could not get the sale set 
aside on that ground. Nothing is shown as to why we should not apply the 
principle of Wood v. Surr? to the present case. We think that even on this 
ground Murugappa is precluded from contending that the decree and the sale 
ie not binding on him and are inoperative to convey title to the second defen- 
ant. 


We answer the reference accordingly. 


Subba Rao, F.—I have had the advantage of reading the judgment prepared 
by my learned brother Satyanarayana Rao, J. Iam glad that my learned brother 
has come to the same conclusion arrived at by another Full Bench of this Court 
in Arunachalam v. Narayanaswami*t, of which I was a member. I have nothing 
more to add to what has already been stated therein. But, T would like to express 
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my view in regard to the alternative contention raised by the learned counsel for 
the respondents. The relevant facts have been fully stated in the judgment of 
my learned brother and itis unnecessary to restate them. The argument of the 
learned counsel may be put thus: The decree and sale arè not a nullity. They 
may not be effective against the Official Receiver in whom the property of the insol- 
vent vests. But the mortgagor who is a party to the decree as well as the sale, will 
be precluded from questioning the same. To appreciate the contention, the rele- 
vant statutory provisions may be extracted and considered. 7 


Section 28 (2) of the Provincial Insolvency Act : 


On the making of an order of adjudication, the whole of the property of the insolvent shall 
vest in the Court or in a receiver as hereinafter provided, and shall beccme divisible emerg the 
creditors, and thereafter, except as provided by this Act, no creditor to whcm the insolvent is 
indebted in respect of any debt provable under this Act shall during the pendency of the insol~ 
vency proceedings have any remedy against the property of the insolvent in respect of the debt, or 
commence any suit or other legal proceedings, except with the leave of the Court and on such terms 
as the Court may impose.” 


` Section 28 (6): 

** Nothing in this section shall affect the power of any secured creditor to realise or otherwise 
deal with his security, in the same manner as he would have been entitled to realise or deal with it 
if this section had not been passed.” x i 
Under this section, the property of the insolvent vests in the receiver on. the date 
of the adjudication and no creditor, in respect of a debt provable at the insolvency, 
can proceed against him or his property without the leave of the Court. But, 
a secured creditor stands out in insolvency, as when the mortgagor becomes insol- 
vent it is only the equity of redemption that vests in the receiver. It is open to 
him to come in under the insolvency by surrendering his security and proving 
for the whole debt, or after exhausting the security by proving for the balance of 
the debt due to him. But he is not bound to doso. The section does not in any 
way affect his undoubted right to pursue his remedies to realise his debts from his 
security. He can institute a suit against the mortgagor without the leave of the 
Court. i 


But the insolvency of a mortgagor does not clothe the mortgagee with rights 
either substantive or procedural, which he did not already possess. For instance, 
before insolvency he would be bound by the provisions of Order 34, rule 1 of the 
Code of Civil Procedure. The insolvency of a mortgagor would not obviously have 
the effect of exempting him from the said provisions. Order 34, rule 1 of the Code 
of Civil Procedure reads : 

“Subject to the provisions of this Code, all persons having an interest either in the mortgage 
security or in the right of redemption shall be joined as parties to any suit relating to the mortgage.” 
Under this Order, all persons having an interest in the mortgage-security or the 
equity of redemption should be made parties to a mortgage action. Al! persons 
in whom the equity of redemption vest either by transfer inter vivos or by operation 
of law are necessary parties to an action. The order of adjudication operates as 
a statutory transfer to the Official Receiver of all the properties of the insolvent. 
As the entire property of the mortgagor vests in the receiver by operation of law, 
any decree made in the suit or a sale held pursuant thereto without impleading 
him as a party and behind his back would not bind him. They would be in- 
effective against him. His right to redeem the mortgage would remain intact 
just as in the case of a purchaser of equity of redemption who was not made a party 
to the suit. The aforesaid legal position is well established. The more difficult 
question is, whether a mortgagor can question the decree and the sale on the ground 
that the Official Receiver in whom his properties vested was not impleaded as a 
party in the mortgage action. It is an elementary principle of law that a person 
who is a party to a decree or a sale cannot question the same, except in the manner 
provided by law, unless the decree and sale are nullities or made without jurisdic- 
tion, The question, therefore is, whether a decree against an insolvent mort- 
gagor without impleading the Official Receiver is a nullity or one made without 
jurisdiction. To put it differently, what is the legal status of an insolvent after 
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adjudication ?' Does he undergo a process of civil death and, therefore, has no 

legal capacity to sue or to be sued? These questions have been satisfactorily ans- 

wered by some of the leading decisions cited at the Bar which I will now proceed. 


to consider. 


The leading case on thé subject is Wood v. Surri. The facts in that case were 
pending a suit by a mortgagor for redemption, the plaintiff became an insolvent, 
and. hg also aliénated the property. Neither the Official Assignee nor his alience 
were made parties, and in their absence an order was made foreclosing the plain- 
tiff. It was held that the decree was binding on the insolvent and the alienee who 
was claiming under him. When it was contended that the plaintiff should be treated 
exactly in the same way as if he had died, in which case, the decree of foreclosure 
made against him after his death would have been a mere nugatory proceeding 
and of no value, Sir John Romilly countered that contention with the following 


observations : á 


“ The proceeding having gone on exactly as if no insolvency had taken place, the subsequent 
proceedings would, in my opinion, be wholly inoperative against the assignee in insolvency, and if 
he had thought fit to contest the validity of the decree of foreclosure against Davis, it could not be 
held to be binding on such assignee. But that does not conclude the question, which really is, whether 
the plaintiff who, but for this, would in truth have been bound, can take advantage of this objection ? 
I am of opinion that, although the suit was undoubtedly defective, by reason of this insolvency, the 
assignee alone could take advantage of this defect. It is obvious that Davis himself could not take 
advantage of it, or if from any subsequent cause, or any subsequent circumstances, the insolvency 
or bankruptcy had been superseded or annulled, he could not have said that the foreclosure was not 
absolute against him. The plaintiff purchased voluntarily, pending the suit, and does not, like the 
assignee claim under an assignment in invitum against Davis. The plaintiff having purchased pending 
the suit, with a full knowledge of all the proceedings init, my opinion is, that he can no more object 
to the orders than Davis himself could have done, and that he must stand exactly in his place, and in 
the same situation as if there had been no insolvency or bankruptcy to take away the interest 


of Davis.” 


The correctness of the principle of law so clearly enunciated by the Master of the 
Rolls has not been questioned by any later decision. No such decision has been 
cited to us. In Punithavelu Mudaliar v. Bhashyam Ayyangar®, a similar view has 
been expressed by Bhashyam Ayyangar, J. : i 

“ The decree, as a mortgage decree directing the sale of the chattels, including the debt in question, 
is void and inoperative as against the Official Assignee, inasmuch as the whole right, title and interest 
of the defendant therein devolved by operation of law upon the Official Assignee during the pendency 
of the suit and before the decree was passed.” 


The*word ‘ void’ here must have been used only in the sense that it is voidable 
at the instance of the Official Assignee ; the decree would be ineffective and would 
not bind’the Official Assignee. It is obviously not used in the sense of nullity. 
Strong reliance was placed by the learned Advocate for the appellant on the decision 
~of the Judicial Committee in Kala Chand Banerjee v. Jagannath Marwari®, in support 
of his contention that the decree and the sale were nullities. There, one Amulya 
Krishna Bose was adjudicated an insolvent on the 21st February, 1914. His 
father Tara Prasanna Bose had executed a mortgage in February, 1913, in favour 
of the defendants over certain properties that belonged to him. He failed to pay 
mortgage interest. On 11th January, 1915, the mortgagees instituted a suit for 
foreclosure of mortgage. Pending the suit, there was a compromise in and by 
which it was agreed that the time for payment of the mortgage debt should 
be extended on the undertaking of the mortgagor to pay the interest regularly 
gvery year within the month of Chaitra. It was also agreed that in default of 
payment, the mortgagees were to be entitled to foreclosure. But before the com- 
promise was recorded Prasanna Bose died and Amulya Krishna Bose, the insolvent 
succeeded to his estate. Instead of bringing the Official Receiver on record, the 
defendants chose to transact with the insolvent and obtained from him a ratifi= 
cation of the deed of compromise. As the interest stipulated was not paid in time; 
Se eA A oe ee 
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a preliminary decree was passed and in due course a final decree was pronounced, 
The Official Receiver brought a suit to set aside the decree for foreclosure of the 
mortgage upon the property which had devolved upon the insolvent and to redeem 
the property. The Judicial Committee held that he was entitled to redeem the 

- same. ‘Their Lordships’ reasons for their conclusions are found at page 598 : 


“ That the rights of the secured creditor over a property are not affected by the fact that the 
mortgagor or his heir has been adjudicated an insolvent is, of course, plain, but that does ngt in the 
least imply that an action against him may proceed in the absence of the person to whem the equity 
of redemption has been assigned by the operation of law. The latter alone is entitled to transact 
in regard to it, and he and not the insolvent, has the sole interest in the subject-matter of the suit. 
To him, therefore, must be given the opportunity of redeeming the property.” 


They proceeded to state: 


“ The ratification by Amulya of the deed of compromise on which the decree against him pro- 
ceeded was therefore a nullity, and the whole proceedings by which he was made a party to the suit 
were equally ineffective to bind the equity of redemption vested in the receiver.” 


The Judicial Committee held that the Official Receiver in whom the estate of Amulya 
vested wds not bound by the decree tu which he was not a party and that the whole 
proceedings were ineffective, so far as he was concerned. As the decree was not 
binding on him, it follows that he would be entitled to redeem the mortgage.. It 
is true that they used the word ‘ nullity’ in dealing with the question whether the 
ratification of the compromise by the insolvent was binding on the receiver. But 
they clearly stated that the proceedings would be ineffective to bind the equity 
of redemption vested in the receiver. In that case, the Judicial Committee was 
not considering the question, whether and how far a mortgagor who was a party 
to the decree would be bound by the decree and would be in a position to ques- 
tion the same, for, in that case the insolvency did not terminate and the Official 
Receiver himself questioned the decree as not binding on him. I cannot there- 
fore consider this decision as an authority for the position that a decree obtained 
in circumstances mentioned therein would be a nullity and, therefore, the mortgagor 
who was a party to the decree could question the same. In Muthukumaraswami 
Pillai v. Muthuswami Thevan’, the question whether the sale of a property belong- 
ing to a third party as if it belonged to a judgment-debtor was void, arose for con- 
sideration. The appellant there obtained a decree against one Muthusami Theévan. 
In execution of that decree he brought to sale certain property and purchased it, 
bona fide believing that it belonged to his judgment-debtor. It turned out that 
it really belonged to a third party. The Court sale was confirmed and the satis- 
faction of the decree was recorded. The decree-holder discovering his mistake 
applied to the executing Court to have the sale set aside. The learned Judges 
stated : 


“ It has been invariably laid down in this country and elscwhere that a Court sale carries no 
guarantee, that the property is the property of the judgment-debtor and that the aucticn-purchaser 
takes the risk, and bears the loss ifit is subsequently discovered nat to be the property of the judgment- 
debtor. There is therefore no warrant for the proposition that a sale by the Court of property which 
subsequently turns out not to belong to the judgment-debtor is void, and in this vicw, it makes no 
difference that the auction-purchaser is the decree-holder. ‘The principle of caveat empter will apply 
to the decree-holder auction-purchaser equally as to any other auction-purchaser.” 


This judgment clearly indicates that the sale of a property on the basis that it be- 
longs to the judgment-debtor is not void, if it turns out at a later stage that the 
property in fact belonged to a third party. Ir Jnamullah Khan v. Lala Shambhu, 
Dayal®, Sulaiman and King, JJ., have answered a similar question in a way favour- 
able to the respondents in this case. In that case the mortgagor had been adjudi- 
cated an insolvent after the preliminary decree but before the final decree, and the 
Official Receiver had not been impleaded as a party to final decree proceedings 
on a mortgage. The property was sold in execution of the decree. The mort- 
gagor sought to question the sale on the ground that the Official Receiver was 





1- (1926) 52 M.L.J. 148 : ILL.R. 50 Mad. 639 2. ALR. 1931 All. 159 (at page 160), 
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not a party. The learned Judges negatived the right of the mortgagor in the 
following words : 


“ We find that this interpretation of the provisions of section 16 (4) and (5), Provincial Insol- 
vency Act, 1907, has been laid down by their Lordships of the Privy Councilin the case of Kala 
Chand Banerji v. Jagannath Marwari). The language of the corresponding section 28 of the new Act 
is practically identical. But this can only mean that the right of the Official Receiver to redeem 
the property has not been extinguished by the sale. It may be open to him still to sue for redemption, 
and it may be possible for him to object to the mortgagee’s name being entered in the schedule of 
creditors if the security is not given up ; but it is quite clear that the judgment-debtor cannot get 
the sale set aside on that ground.” 


The judgment also supports the view that the sale was not a nullity. Indeed, 
the learned Judges interpreted the decision of the Judicial Committee in Kala Chand 
Banerji v. Jagannath Marwari, in the manner I have done in this case. In Rup 
Narain Singh v. Har Gopal Tewari?, Iqbal Ahmad and Kisch, JJ., held that an alie- 
nation by an undischarged insolvent of property belonging to him is not altogether 
void but only voidable at the option of the receiver. At page 507, the learned 
Judges stated the principle in support of the decision as follows : 


“ There is no statutory prohibition with respect to the transfer of the property of the insolvent. 
A transfer of his property by the insolvent cannot, therefore, be wholly void. Itis, no doubt, voidable 
at the option of the receiver or the Court, for thesimple reason that solong as the order of adjudi- 
cation is in force the property vests in the receiver or the Court, and itis open to them to refuse to 
recognise the validity of the transfer by a person in whom, at the time of the transfer the property 
did not vest. A distinction must be drawn between cases in which because of a statutory prohibi- 
tion a person is incompetent to contract or to transfer his property, and cases where the person 
entering into a contract or transferring his property is under no such disability. In the former case 
the contract or the transfer would be wholly void, but in the latter class of cases it would only be 
voidable and not void ab initio.” P 


This Judgment is an authority for the position that notwithstanding an insol- 
vency, the legal competency of an insolvent is not put an end to, but the transaction 
entered into by him, would be voidable only at the option of the Official Receiver. 
A similar view was expressed by a Bench of this Court by Horwill, J. and Rajaman= 
nar, J., as he then was in Peraya v. Kondayya? and the learned Judges observed : 


* We do not agree with the learned Advocate for the appellant that the transaction was void for 
all purposes merely because under section 28 of the Insolvency Act the property vested is the Official 
Receiver. Admittedly, there is no statutory prohibition against the sale of property by an insolvent 
after insolvency proceedings have been initiated, and so the argument can only proceed on the basis 
that the insolvent had no property with which he could deal. The vesting of the property in the 
Official Receiver is for the benefit of the creditors and so does not purport to affect transactions between 
an insolvent and other persons, except in so far as they affect the administration of the insolvent’s 
estate for the benefit of the creditors. As far as the parties to the transaction are concerned, they 
are binding on them.” 


The status of an insolvent in connection with his right to prefer an appeal 
under sections 68 and 75 of the Provincial Insolvency Act came up for a judicial 
scrutiny by a Full Bench of this Court in Narasimham v. Ramayya*. The learned 
Judges held that an appeal would lie to the High Court at the instance of the in- 
solvent under certain circumstances. They accepted the doctrine that the pos’- 
tion of an insolvent is not that of a person who is citilitur morthus. They also acted 
upon the following passage of Farewell, J., in Bird v. Philpott®. Farewell, J., put 
the position of an insolvent in the following words : 


l 4 . > « Subject to his non-interference with the administration and with the manage- 
ment of the trustee during the bankruptcy in the due course of the execution of his duty, he can, in 
my opinion, demand the surplus, and he has a right to the surplus—a right which he can dispose of 
by will or deed or otherwise during the pendency of the first bankruptcy, even before the surplus is 
ascertained, although such disposition will of course be ineffecutal unless in the event there prove to 
be a surplus upon whith it can operate.” 





1. (1927).52 M.L.J. 734: L-R. 54 TA. 190: Mad. 872 (at page 877). 
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The aforesaid: passage indicates that the insolvent on adjudication has not 
been incapacitated from entering into contracts or transferring property. l 


From the aforesaid decisions, the following principles emerge : Insolvency 
does"not operate as civil death. The insolvent’s property vests in the Official 
Receiver for the purpose of administering the estate and for meeting the claim 
of the creditors. The Act does not affect the capacity of the insolvent to enter 
into contracts and otherwise deal with the property. He is in the position of a 
person who has alienated all his property or otherwise lost it. But his position 
cannot be equated to that of a minor or a lunatic. He can be sued with or without 
the leave of the Court as the case may be, and in that suit he can properly represent 
himself. But any decree that might be obtained against him would not bind 
the Official Receiver in whom his entire properties vest. If the properties vested 
in the Official Receiver are sold as if they were the properties ,of the insol- 
vent, the sale would be valid and the judgment-debtor cannot question the validity 
of the sale. Such a sale would bé analogous to-a sale of the property of a third 
party as if it was the property of the judgment-debtor. The sale cannot be held 
to be a nullity or one made without jurisdiction. 


It follows from the aforesaid principles that the appellant who is the repre- 
sentative of the insolvent judgment-debtor is precluded from questioning the validity 
of the sale on the ground that the Official Receiver was not a party to the decree 
or to the execution proceedings. The Official Receiver could have taken steps 
to set aside the sale, but he did not choose to do so. Now that the adjudication 
has been annulled, there cannot be any difficulty on that score. I would, therefore, 
agree with my learned brother even on the alternative contention raised by the 
respondents that the plaintiff cannot question the decree and the sale to which 
he was a party. , 


K.S. Reference answered. 
' [THE SUPREME COURT OF INDIA.} 
[Civil Appellate Jurisdiction. ] 


PRESENT :—MEHRCHAND MAHAJAN, N. CHANDRASEKHARA AYYAR 
AND N.H. Bracwatt, JJ. 


Sunderabai w|o Devrao Deshpande and another : .. Appellanis* 
` v. Š ` 
Devaji who calls himself as the adopted son 
of Shankar Deshpande : .. Respondent. 


Hindu law—Death of sole surviving coparcener leaving a widow A and widowed 
daughter-in-law B—Adoption by B of X as son to her deceased husband—Disputes between 
A on the one hand and B and X on the other regarding, validity of adoption—Arbitration 
and award in terms of compromise declaring adoption invalid and that B had lost the 
right to adopt from the very beginning—Provision for payment of Rs. 8,000 to X as 
consideration for accepting the compromise and payment of maintenance to B—Decree 
in terms of award—Adoption of X a second time by B on legal advice—Suit by X claiming 
property on the basis of second adoption—If barred by res jmdicata—Bar of estoppel— 
Applicability—Civil Procedure Code (V of 1908), section 11 and Evidence Act (I of 
1872), sectton 115. 


After the death of D sole surviving coparcener leaving a widow A and a widowed 
daughter-in-law B, the daughter-in-law: adopted X as a son to her deceased husband. 
Disputes between A on the one hand and B and X on the other regarding the validity 


s 
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of the adoption were referred to an arbitrator. The arbitrator entered upon the 
reference and during the course of the reference he communicated to the parties his 
‘opinion in regard to 'the position of X as the adopted son of B’s husband, in fact suggesting 
to the parties that they should if possible bring about an amicable settlement and an 
award was made by tHe Arbitrator in terms of the compromise. Under the terms of the 
award the Arbitrator ordered :— 


(1) It is declaréd that the adoption of the plaintiff is not valid. 

(2) It is declared that the right of adoption is lost to B from the very beginning. 

(3) It is declared that the Plaintiff is not and can never become entitled to the 
property belonging to the family of D. 
i (4) Nevertheless, with the object of maintaining peace and good-will and affection 
in the family and the property belonging to the family may not be wasted away owing 
to the rise of any dispute of: whatsoever sort and if B and X were to agree to what is 
written in the above paragraphs some consideration will have to be given to them 
respectively for all these purposes—d4 shall pay to X Rs. 8,000 in one lump sum. If 4 
does not pay the amount as aforesaid X shall recover the same from the property belonging 
to the family, lying in A’s possession. 
: (5) The decree for maintenance obtained by B shall continue permanently. 

.A decree in terms of the award was passed on 6th August, 1937, X having admitted 


the terms and receipt of Rs. 8,000. A continued to pay B maintenance in accordance with 
the decree and this position of affairs continued right up to December, 1943. 


After the decision of the Privy Council in Anant v, Shankar, (1943) L.R. 70 LA. 
232: (1943) 2 M.L.J. 599: 46 Bom.L.R. 1 (P.C.), which was pronounced 
on 26th July, 1943, some lawyer advised B that she could adopt X again. Following that 
advise B adopted X as a son to her deceased husband again on the 12th December, 1943. 
A on coming to know of this herself made an adoption of C as son to her deceased 
husband D.. 

X thereupon filed a suit against A and C claiming possegsion of the properties belonging 
to the family basing ‘his claim to the same on his adoption by B on 12th December, 1943. 
The adoption of X was found as a fact to_be valid. 

Held: X was litigating under the same title, ie., in the same right as the adopted 
son of B’s husband though that claim was sought to be based on a later adoption than 
the one in the former suit, ' 

The bar of res’ judicata however, may not in terms be applicable in the present case 
as the prior decree was one in terms of the compromise. But the underlying principle 
of estoppel would still apply, X having accepted the Rs, 8,000 and relinquished all rights 
which he then had or which he could ever have had in the future to the property belonging 
to the family of D and B having continued to receive the maintenance, to allow X to 
take up the position that B had the right to adopt him, would be to encourage a fraud 
and circuity of action which would be the last thing a Court would ever countenance. 

The estoppel prevails in spite of the fact that both the Courts below have found that 
X was validly adopted by B as a son to her deceased husband. 


On appeal from the Judgment and Decree dated the 7th January, 1948, of 
the High Court of Judicature at Bombay (Bavdekar and Dixit, JJ.) in First 
Appeal No. 344 of 1946 from Original Decree arising out of Judgment and 


Decree dated the 30th September, 1946, of the Court of the Civil Judge, Senior 
Division, Belgaum, in Special Civil Suit No. 330 of 1944. 


M. C. Setalvad, Senior Advocate (K. G. Datar, Advocate, with him), for 
Appellants. 

C. K. Daphtary, Senior Advocate (V. N. Lokur, Advocate, with him), 
for Respondent. 

The Judgment of the Court was delivered by 


Bhagwati, J.—This is an appeal from the judgment and decree of the High 
Court of Bombay confirming the decree passed in favour of the plaintiff by the 
‘Civil Judge, Senior Division of Belgaum. 
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One Devarao'tad a son by name Shankar born to him by his-wife Rangubaï 
who died in about 1898. Shankar died in about 1902 leaving him surviving his- . 
widow Gangabai. Devarao died in the year 1904 leaving him surviving his 
widow Sunderabai, the Defendant 1. Devarao was the sole surviving co-parcener- 
of the family and after his death the Defendant 1 and Gangabai the widow 
of his pre-deceased son Shankar were the only two members of the family survi- 
ving. Gangabai adopted Devaji the plaintiff as a son to her deceased husband’ 
Shankar on ‘or about the 18th February, 1934, and disputes arose between Ganga- 
bai and the Plaintiff on the one hand and the Defendant 1 on the other in regard’ 
to the validity of the adoption of the Plaintiff. These disputes were referred’ 
to the sole arbitration of V. D. Belvi, a pleader at Belgaum. He entered upon: 
the reference and during the Goursé of the reference he communicated to the 
parties his opinion in regard to the position of the plaintiff as the adopted son 
of Shankar, in fact suggesting to the parties that they should if possible bring 

` about an amicable settlement and an award was made by the Arbitrator in terms. 
of the compromise. Under the terms of the award the Arbitrator ordered :— 
1. It is declared that the adoption of the Plaintiff is not valid. 
2. It is declared that the right of adoption is lost to Gangabai from the very beginning.. 
3. It is declared that the: Plaintiff is not and can never become entitled to the property 
belonging to the family of Devarao Bapuji Deshpande. , 
4. Nevertheless, with the object of maintaining peace and good-wilt and affection 
in the family and the property belonging to the family may not be wasted away owing 
to the rise of any dispute of whatsoever sort and if Gangabai and the plaintiff were to 
agree to what is written in the above paragraphs some consideration will) have to be 
given to them respectively—for all these purposes—the Defendant 1 shall pay to the 
plaintiff rupees 8,000, eight thousand in one lump sum. If the Defendant 1 does not pay 


the amount as aforesaid the Plaintiff shall recover the same from the property belonging 
to the family, lying in the Defendant 1’s possession. ie eed 


5. The decree for maintenance obtained by Gangabai against the Defendant 1 in 
the regular suit No, 224 of 1911 of the Gokak Subordinate Judge’s Court, shall continue 
permanently, 

An application was made in the Court of the First Class Subordinate Judge 
at Belgaum which was registered as Suit No. 291 of 1937, to obtain a decree in 
terms of the award and the plaintiff having admitted the terms of the compromise 
and the award and the receipt of Rs. 8,000 the Court made a decree accordingly 
on the 6th August, 1937. The Defendant 1 continued to pay to Gangabai mainte- 
nance in accordance with the decree passed in her favour by the Subordinate 
Judge’s Court at Gokak and this position of affairs continued right, up to: 
December, 1943. a 


The decision of their Lordships of the Privy Council in Anant v. Shankar; - 
was pronounced on the 26th July, 1943, and some lawyer seems to have advised. - 
Gangabai that she could adopt the Plaintiff again. Following the advice Ganga- 
bai adopted the Plaintiff as a son to her deceased husband Shankar again on the 
12th December, 1943. Coming to know of this adoption, the Defendant 1 
adopted her daughter’s son, Jivaji, the Defendant 2 as a son to her deceased 
husband Devarao but it is alleged that she ante-dated the deed of adoption: 
executed by her in his favour to the 28th November, 1943. The Plaintiff there- 
‘upon filed on the 31st January, 1944, a suit being Regular Original Suit No. 330 
of 1944 in the First Class Subordinate Judge’s Court at Belgaum against the 
Defendants 1 and 2 claiming possession of the properties ‘belonging to the family, ` 
basing his claim to the same on his adoption by Gangabai 6n the 12th December 
1943. 

~ In the plaint he -contended that the adoption of the Defendant 2 by the 
Defendant 1 had not taken place on the 28th November, 1943, as alleged but on a 


. 2. (1943) L.R. 70 I.A. 232: (1943) 2 M.L.J. 599: 46 Bom.L.R. 1 (P.C.).. ° 
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date subsequent to’ the 12th December, 1943. The Defendant 2 was impleaded 
as a party defendant to the suit as some property out of the said property was in: 
his possession. The Defendant 1 filed her written statement in the suit contend- 
ing inter alia that the suit was barred by res judicata by virtue of the decree passed’ 
in suit No. 291 of 1937 and that the Plaintiff's claim was barred by estoppel. 
The Defendant 2 filed his written statement adopting the contentions raised by 
the Defendant 1 in her written statement set out above. 


The learned Trial Judge came to the cofelusion that the suit was not barred: 
by res judicata, that the adoption of the Plaintiff by Gangabai on 12th December, 
1943 was proved and that the same was valid, and that the adoption of the 
Defendant 2 by the Defendant 1 was also proved though he did not record a. 
finding on the issue as to what was the date of that adoption. He, however, held’ 
that the Plaintiff was estopped from claiming possession of the properties from 
the Defendant 1 and was only entitled to possession of the properties belonging 
to the family after her death. He came to the conclusion that the adoption bf 
the Defendant 2 by the Defendant 1 was invalid by reason of the adoption of the 
Plaintiff by Gangabai which was anterior in date. He, therefore, granted to the 
Plaintiff the declarations that he was the validly adopted son of Shankar, that 
the adoption of the Defendant 2 by the Defendant 1 as son to her deceased hus- 
band Devarao was invalid and that the Plaintiff was entitled to the possession of 
the suit properties on the death of the Defendant 1. The Plaintiff’s suit in other 
respects was dismissed. The learned Trial Judge:in effect dismissed the Plain- 
tiff’s suit for possession merely granting to him the declarations above-mentioned. 
The Defendants 1 and 2 appealed against this decree to the High Court of 
Judicature at Bombay the same being first appeal No. 344 of 1946. The High 
Court confirmed the decree and dismissed the appeal with costs. The Defend- 
ants 1 and 2 obtained from the High Court leave to appeal to the Federal Court 


ae the present appeal has thus come for hearing and final disposal perote this 
ourt. 


The findings of facts reached by both the courts below were not contested 
before us. `The adoption of the Plaintiff by Gangabai on the 12th December, 
1943 was held proved by both the courts below and was held to be a‘valid adop- 
. tion. The adoption of the Defendant 2 by the Defendant 1 was equally held by 
both the courts as subsequent in date to the adoption of the Plaintiff by Gangabai 
and therefore invalid. No appeal was filed by the Defendant 2. against this 
finding. 


l 
The only points which were canvassed’ before us were points of law and 
they were :— 
(1) Whether the present suit was barred by res judicata by reason of the 
< consent decree passed in suit No. 291 of 1937, and 


(2) Whether the Plaintifi’s claim was barred by- estoppel. o 


Before we deal with these points of law we might deal with an argument 
which impressed the High Court, viz., that the plaintiff in the suit before us was 
claiming under a different title from the one which he put forward in the former 
suit No. 291 of 1937 and that therefore there was no bar of res judicata nor 
estoppel. Reliance was placed in support of this position on a decision of the 
High Court of Bombay reported in Mahadevappa v. Dharmappa.* In that suit 
one R, a distant agnate of S, brought a suit in 1928 for-a declaration that thie 
adoption of M by D, the widow of S, was invalid. A-compromise decree was 
obtained by R declaring that adoption of M was null and void, as under the law 
of adoption then understood D had no power to adopt without authority of her 


-- 
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husband S. In 1932, there was a change in the law of adoption, and in 1935 M 
was again adopted by D and a suit was then brought by M for a declaration that 
‘he was the adopted son of S. On a plea of res judicata being taken by the 
Defendant in that suit, it was held that M was not litigating under the same title. 
‘The title that he sought to make out in the two suits had according to him been 
‘derived from different transactions and prima facie therefore his title in each 
suit though of the same nature in both was different. The two adoptions of 
M by D, the widow of S were treated as different transactions conferring oft the 
Plaintiff in that suit different titles-though the claim in each suit was really of 
the same nature, ïe., the claim as an adopted son of S. Even though the facts 
‘of that case appear to be on all fours with the facts of the present case, the real 
‘ratio of the decision is to be found in the judgment of Bromfield, J. as under :— 

“Tt is true that ‘litigating under the same title’ has generally been interpreted to mean 
‘in the same capacity’, The Plaintiff here is litigating in the same capacity in this suit 
as in the suit of 1928, namely, in the capacity of an adopted son. All the same, I doubt 
very much whether he can be said to be litigating under the same title. One of the 
‘matters to be considered must, I think, be whether the claim put forward in the second 
‘suit could have been put forward in the first, and obviously Plaintiff could not have set 
-up his adoption in 1935 in the suit of 1928.” 

Thus Mr. Justice Bromfield refused to entertain the bar of res judicata not 
on the ground that the Plaintiff was not litigating under the same title but on 
the ground that the matten directly and substantially in issue in the subsequent 
‘suit had not been directly and substantially in issue in the former suit in a court 
competent to try such subsequent suit and had not been heard and finally decided 
‘by such court. 


The real ratio governing such class of cases is to bé found in a decision of 
the Full Bench of the Lahore High Court in Mt. Sardaran v. Shiv Lal and others,* 
where it was held that where the right claimed in both suits is the same the 
stibsequent suit would be barred as res judicata though the right in the subsequent 
suit is sought to be established on a ground different from that in the former 
suit.’ It would be only in those cases where the rights claimed in the two suits 
were different that the subsequent suit would not be barred as res judicata even 
though the property was identical. IË is therefore clear that the Plaintiff in 
the case before us was litigating under the same title, t.e., in the same right as 
the adopted son of Shankar though that claim of his was sought to be based on 
a later adoption than the one in the former suit. 


The bar of res judicata however, may not in terms be applicable in the pre- 
sent case, as the decree passed in Suit No. 291 of 1937 was a decree in terms of 
the compromise. The terms of section 11 of the Civil Procedure Code would not 
bé strictly applicable to the same but the underlying principle of estoppel would 
still apply. Vide: the commentary of Sir Dinshaw Mulla on section 11 of the 
Civil Procedure Code at page 84 of the 11th Edition under the caption ‘Consent 
decree and estoppel’ : i 
_ “The present section does not apply in terms to consent decrees; for it cannot be said 
-in the cases of such decrees that the matters in issue between the parties ‘have been heard 
cand finally decided’ within the meaning of this section. A consent decree, however, has 
to all intents and purposes the same effect as res judicata as‘a decree passed in invitun. 
It raises an estoppel as much as a decree passed in invitum.” 

The contention which was very strenuously urged before us by the learned 
Attorney-General on behalf of the Defendant 1 therefore was that the Plaintiff 
was estopped from contending that Gangabai had a right to adopt him as a son 
-to her deceased husband Shankar, on the 12th December; 1943. 


Estoppel is a rule of evidence and the general rule is enacted in section 115 
of the Evidence Act whitch lays down that when one person has by his declaration 


1. LL.R. (1944) Lah. 568: A.I.R. 1944 Lah. 282 (F.B.). 
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act or omission caused or permitted another person to believe a thing to be true 
and to.act upon such belief neither he nor his representative shall be allowed in 
any suit or proceeding between himself and such person or his representative to 

- deny the truth of that thing. This ‘is the rule of estoppel by conduct as dis- 
tinguished from an estoppel by record which constitutes the bar of res judicata. 
The estoppel in this case was pleaded by the Defendant 1 in the manner following, 
in Paragraph 6 of her written statement :— 


e . 

“The plaintiff's claim is also barred by estoppel as he received Rs. 8,000 as a considera- 
tion for accepting the terms of compromise from the defendant. As the compromise was 
lawful and as he induced the defendant to pay Rs. 8,000 on the understanding that 
Gangabai lost her right to adopt and he would never raise any dispute, he is estopped 
from contending that Gangabai had not lost her right to adopt.” 


We have set out above the terms of the consent decree obtained by the 
parties in that suit and this plea of estoppel is based on term No. 2 of the con- 
sent decree whereby’ it was declared that the vight.of adoption was lost to Ganga- 
“bai from the very beginning. It was contended that the representation of fact 
which was made by this term was that whatever right Gangabai had to adopt a 
son to her deceased husband Shankar was lost to her from its very root or from 
Tts very commencement and that she had not and would not have any right of 
adoption as such. The learned Solicitor-General who appeared for the Plaintiff 
drew our attention to the terms of the award where it was stated that there was 
‘no dispute between the parties regarding the facts of the case but there was 
difference of opinion between them regarding legal issues only. The legal issues 
which arose were whether or not the adoption of the Plaintiff was valid and if 
the adoption was valid, whether the Plaintiff became or might become entitled 
to the property belonging to the family. There was before the arbitrator the 
decision of the Bombay High! Court in Balu v. Lahoo, in which a minority 

` judgment had been delivered by Rangnekar, J., holding that under such circum- 
stances the power to adopt was at an end and the widow could not make a valid 
‘adoption to her deceased husband. If this point of view was correct the 
adoption of the Plaintiff by Gangabai would be illegal and no right whatever at 
any time to the family property would accrue to the Plaintiff. This was the 
dispute between the parties and a compromise of the dispute was arrived at which 
was incorporated in the terms of the order set out in the award. As a part of 
‘the compromise it was declared that the right of adoption was lost to Gangabai 
from the very beginning, that the adpption of the Plaintiff was not valid, and 
that the Plaintiff was not and ‘could never become entitled to the property belong- 
ing to the family of Devarao. The decree for maintenance obtained by. Ganga- 
‘bai against the Defendant 1 was to continue permanently and the Plaintiff was 
to be paid a sum of Rs. 8,000 in a lump sum. 


On a true construction of term No. 2 of this.consent decree, Gangabai, as 
-also the Plaintiff, declared that the right of adoption was lost to Gangabai from 
the very beginning. That was in our opinion a represeritation of fact that Ganga- 
‘bai had from the very beginning no right to adopt a son to her deceased husband 
“Shankar. The sum of Rs. 8,000 was to be paid by the Defendant 1 
‘to the Plaintiff as a consideration for this declaration and it was because 
of this declaration that she in fact paid the sum of Rs. 8,000 to 
the Plaintiff a day, before the court passed the decree in terms of 
-the award. It was this representation of fact made my Gangabai as 
well as the plaintiff which induced the Defendant 1 to believe it to be 
true and to act upon such belief to her detriment. But for her being induced in . 
:this manner she would not have paid to the Plaintiff the sum of Rs. 8,000. 
en 

1. (1937) 39 Bom.L.R. 382. 
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The Plaintiff in his turn having received the sum of ‘Rs, 8,000, the representation : 
was in fact acted upon and he could not be heard to deny the truth of that repre- 
sentation and subsequently assert that Gangabai had in fact the right to adopt a 
son to her deceased husband Shankar, she having lost that right from the very 
commencement. : 


It was contended by the learned Solicitor-General on behalf of the Plaintiff ` 
that this was no representation of fact but was only an expression of a mere in- 
tention on the part of Gangabai not to adopt the Plaintiff as a son to her deĉeas- 
ed husband Shankar. It was argued that a mere representation of an intention 
could not amount to an estoppel. This contention however ignores the wording - 
of term No. 2 which does not limit the declaration to any particular period but 

_is quite general in its terms. It is not a declaration that Gangabai had no right 
to adopt in the past, it is not a declaration that she did not intend to adopt a 
son in the future, it is a clear representation that the right of adoption which was 
vested in her by virtue of her being the widow of her deceased husband Shankar > 
was lost to her from the very commencement. This right could be lost in various 
ways and one of the ways in which it could be lost was the legal position as it 
obtained in the minority judgment of Rangnekar, J., in Balu v. Lahoo,* above- 
mentioned. The right could be lost also by reason of other circumstances and ' 
if the representation of the nature contained in term No. 2 was made it would’ 
be not merely a representation of intention or a representation of the legal posi- 
tion but a representation of fact in regard to the right of adoption which had ` 
vested in Gangabai as the widow of her deceased husband. 


Tt was further contended by ‘the learned Solicitor-General that on a true - 
construction of term No: 2 Gangabai agreed not to adopt a son to her deceased ` 
husband Shankar, that the matter had passed from the stage of mere representa- 
tion into an agreement and_that therefore it would be a case of breach of con- 
tract, if any. We are afgaid that this position cannot avail him. Even though - 
the matter may have passed from the. stage of a representation into an agreement, 
there are cases where the courts are entitled to entertain a plea of estoppel in- 
order to prevent fraud or circuity of action. Authority for this position is to- 
be found in the following passage. from Bigelow on ‘Estoppel’, 6th Edition, . 
pp. 639-640:—  “ 

“Situations may arise, in which a contract should be held an estoppel, as in certain 
cases where only an inadequate right of action would, if the estoppel were not allowed, . 
exist in favour of the injured party. In such a case the estoppel may sometimes be 
available to prevent fraud anda circuity of action.” . ’ 
In the case before us Gangabai as well as the Plaintiff could be deemed to have . 
agreed that Gangabai would not take a son in adoption to her deceased husband ° 
Shankar in the future, for the consideration of Rs. 8,000 paid by the-Defend- 
ant 1 to the Plaintiff. The Defendant 1 acted upon this position to her detri- 
ment and paid in fact a sum of Rs. 8,000 to, the Plaintiff. The Plaintiff accepted ` 
this sum of Rs. 8,000 and relinquished all rights which he then had or which 
he could ever have had in the future to the property belonging „to the family of 
Devarao. Gangabai continued to accept maintenance’ in accordance with the 
decree for maintenance which was passed in her favour and the parties all along 
acted upon this agreement upto the time that the lawyer advised Gangabai to 
adopt the Plaintiff again after the decision of their Lordships of the Privy Coun- 
cil in Anant v. Shankar? To allow the Plaintiff to take up this position now 
would be to encourage a fraud or circuity of action which according to the pas- 
sage from Bigelow above quoted would be the last thing a court would ever - 
countenance. Treating it therefore as an agreement or an undertaking given by 





f. (1937) 39 Bom. L. R. 382. 232: 46 Bom.L.R. 1 (P.C.). 
2, (1943) 2 M.L.J. 599: E.R. 70 LA. 
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‘Gangabai as well as the Plaintiff, even so the Plaintiff would be estopped from 
«contending that Gangabai had not lost‘ her right of adoption as set out in term 
No. 2 of the award and asserting that she could adopt the Plaintiff as a son to 
“her deceased husband on the 12th December, 1943. 

Having regard to the observations which we have made above, we have 
come, to the conclusion that the Plaintiff was estopped from contending that 
‘Gangabai had the right to adopt him as a son to her deceased husband on the 
12th December, 1943. This estoppel prevails in spite of the fact that both the 
courts below have found that he was validly adopted by Gangabai as a son to her 
deceased husband on the 12th December, 1943. 

_ The result therefore is that the Plaintiff’s suit is barred by estoppel, that 
‘he ‘is not entitled to any relief which he has prayed for in his plaint, that the 
decree which has been passed by the Trial Court in his favour and which the 
High Court has confirmed is liable to be set aside and that his suit is liable to be 
‘dismissed. We accordingly allow this appeal, reverse the decree which has been 
passed by the High Court in favour of the Plaintiff and dismiss the Plaintiff’s 
suit with costs throughout. 

Agent for Appellants: M. S. K. Sastri. 

Agent for Respondent: 4. C. Dave. , 
‘G.R.IK.S. Appeal allowed. 


[THE SUPREME COURT OF INDIA.] 


[Civil Appellate Jurisdiction. } ' 
Present :—MeEuRrCHAND Mamazan, B. K. MUKHERJEA AnD B. 
JAGANNADHADAS, JJ. 


‘Sidheshwar Mukherjee .. Appellant” 
; v. \ 
Bhubneshwar Prasad Narain Singh and others .. Respondents. 


Hindu law—Mitakshara—Joint family—Debts—Personal money decree against a 
coparcener—Execution—Purchase of share of the coparcener—Interest of the sons in 
the property—If passes—Rights of purchaser of undivided share. 


Under the law, as it now stands, the obligation of the sons to pay the debts of their 
ancestor is not a personal obligation existing irrespective of the receipt of any family 
property or to his interests in the same. The obligation exists whether the sons are 
major or minor, or whether the father is alive or dead. If the debts have heen contracted 
by the father and they are not immoral or irreligious, the interest of the sons in the 
coparcenary property can always be made liable for such debts. 

Where a debt is incurred for necessity or benefit of the family, the manager, whether 
he be the father or not, has the undoubted power to alienate any portion of the coparcenary 
property for the satisfaction of such debts, irrespective of the fact as to who actually 
contracted the debts. The authority of the manager is based on agency or implied 
authority. Such family debt, however, stands on quite a different footing from a personal 
debt contracted by the father which does not benefit the family. The liability of his 
sons to pay such debts is a special liability created purely on religious grounds and can 
be enforced only against the sons of the father and no other coparcener. 


It cannot be laid down as a proposition of law that creditor's power of proceeding 
against the son’s share in the joint estate for recovery of the debt due by the father is 
-co-extensive with the father’s power of disposal over such interest. It is true that under 
the Mitakshara law, as it is administered i the State of Bihar, no coparcener can alienate, 
‘even for valuable consideration, his amdivided interest in the joint property without the 
consent of his coparceners; but although a coparcener is incompetent to alienate volun- 
tarily his undivided coparcenery interest, it is open to the creditor, who has obtained a 
decree against him personally, to attach and put up to sale this undivided interest, and 
after purchase to have the interest separated by a suit for partition. A personal decree 

_ obtained against the sons could certainly be executed against them by attachment and 
sale, of their undivided interest. The position cannot be different if they are under | a 
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legal liability to discharge the decretal debt due by their father; and this liability must 
be capable of being enforced in the same manner as a personal decree against them. The: 
fact that the father was not the karta or manager of the joint family or that the family 
did consist of other coparceners besides the father and sons, does not affect the liability 
of the sons in any way. 

Lalia Prasad v. Gajadhar, (1932) I.L.R. 55 All, 28; Chotey Lal v. Ganpat Rat 
(1934), ILL.R. 57 A, 176 and Virayya v. Pardhasarathi, (1933) 65 M.L.J. 417: I.L.R. 
57 Mad. 190, approved. ` 

Strictly speaking the sons could not be said to be necessary parties to the money suit 
against the father, though they might have been added as parties so that the question of 
their liability for the debts of their father might be decided in their presence. The 
money decree passed against the father certainly created a debt payable by him. If the 
debt was not tainted with immorality, it was open to the creditor to realise the dues by 
attachment and sale of the sons’ coparcenary interest in the joint property. The creditor 
has an option in such cases. He can, if he likes, proceed against the father’s interest 
alone but he can, if he so chooses, put up to sale the sons’ interest also and it is a question. 
of fact to be determined with reference to the circumstances of each individual case 
whether the smaller or the larger interest was actually sold in execution. 

Without, being a karta, a coparcener could, as a father, completely represent his- 
branch of the coparceners consisting of himself and his sons as effectively in the sale or 
execution proceedings ‘as he could do if he was the kerta himself, 

The purchaser of the undivided share did not acquire any defined share in the property 
and was not entitled to joint possession from the date, of his purchase. He could work 
out his rights only by a suit for partition and his right to possession would date from the 
period when a specific allotment was made in his favour. He is not entitled to the income- 
or profits of the share from the date of purchase, 

Appeals froni the Judgment and Decree, dated the 8th September, 1948, of 
the High Court of Judicature at Patna (Manohar Lall and Mahabir Prasad, J.) 
in C. A. Nos. 219 of 1946 and 40 and 39 of 1945, arising out of the Judgment 
and Decree, dated the 29th January, 1946 and 16th September, 1944, of the- 
Court of the Subordinate Judge, Motihari, in Original Suits Nos. 108, 109 and 
110 of 1943. 

C. K. Daphtary, Solicitor-General for India, (Rameshwar Nath, Advocate, 
with him) for Appellant. 

Ratan Lal Chowla, Senior Advocate, (K. N. Aggarwal, Advocate, with him), 


for Respondents Nos. 1 and 2. 
H. J. Umrigar, Advocate, (Guardian ad litem), for Respondents Nos. 3 and 4. 


The Judgment of the Court was delivered by 

. Mukherjea, J—Civil Appeal No. 53 of 1951.—This appeal is on behalf of 
the plaintiff and is directed against a judgment and decree of a Division Bench of 
the Patna High Court, dated the 8th of September, 1948, modifying those of 
the Additional Subordinate Judge, Motihari, passed in Partition Suit No. 108|6 
of 1943|46. There were two Money Suits between the same parties which were 
tried along with the suit for partition and both of them were decreed by the trial 
Judge, but dismissed by the High Court on appeal. Civil Appeals Nos. 54 and 55 
of this Court arise out of these appeals and we will deal with them separately. 

So far as the main appeal is concerned, the material facts are uncontroverted 
and the dispute centres round one short point, which relates to the extent of share 
in the disputed properties to which the plaintiff can be said to have acquired a 
legal title. The plaintiff averred that he was entitled to a 4 annas share in the 
schedule lands and this claim was allowed by the trial Judge. The High Court 
held, on the other hand, that the plaintiff’s title extended only to 1 anna 4 pies’ 
share in the disputed properties, and with regard to this share alone he could 
claim partition. It is the propriety of this decision that has been challenged 
before us in this appeal. ` 

To’appreciate the contentions that have been raised by the parties before us, 
it may be convenient to narrate'a few material facts. The properties in suit, 
which are comprised in Tauzi No. 703 of the Champaran Collectorate, belonged 
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admittedly to the defendants first party and their, ancestors. Defendant No. 1 
Bhubneshwar Prasad, who is the main defendant in the present litigation, 
borrowed a sum of money from one Panchanan Banerjee on the basis of a pro- 
missory note some*time before 1932. Panchanan instituted a suit in the Court 
of the Subordinate Judge at Motihari against Bhubneshwar for recovery of this 
loan and having obtained a decree, put the decree in execution in Execution 
Case No. 16 of 1932 of the Court of the Subordinate Judge at Motihari. In 
course of these proceedings, the right, title and interest of the judgment-debtor 
in the properties in suit, which was described as amounting to 4 annas’ share in 
the same, was put up to sale and purchased by the decree-holder himself on 7th 
of September, 1932. The purchaser got delivery of possession on 25th January, 
1935. It is admitted that at the time of the sale, Bhubneshwar along with his 
grand-father Bishun Prakash, his father Lachmi Prasad and his two sons who 
are defendants 2 and 3 in the suit, constituted an undivided Hindu family, of 
which apparently his grand-father was the karta; and it is not disputed that if a 
partition had taken place at that time, Bhubneshwar Prasad along with his sons 
would have got 4 annas’ share in the joint ancestral property. Panchanan sold 
the interest purchased by him at the execution sale to the plaintiff by a conveyance 
dated the 1st of February, 1935 and it is on the strength of this conveyance that 
the plaintiff instituted the present suit claiming specific allotment of a 4 annas’ 
share in the suit properties. Bhubneshwar and his three sons, to wit, defendants 
2, 3 and 4, are the main defendants in the suit and it is not disputed that at the 
present moment they own the remaining 12 annas’ share in the suit properties. 
The defendants 5, 6 and 7 were impleaded as parties defendants on the allegation 
that they held different portions of the joint properties as zarpeshgidars under 
the 12 annas’ proprietors. 


The suit was contested primarily by defendant No. 1 and the substantiat 
contention put forward by him was that as the Money Suit was instituted by 
Panchanan against him alone and his, sons were not made parties either to the 
suit or the execution proceeding, his own undivided interest in the joint family 
properties and not that of his sons passed by the sale. Consequently, the execu- 
tion creditor could not by his purchase acquire more than 1 anna 4 pies’ share in 
the suit properties and to this share alone the plaintiff could legitimately lay a 
claim. This contention was repelled by the Subordinate Judge who took the 
view that as the debt contracted by Bhubneshwar was not for immoral purposes, 
it was open to his creditor to realise his dues not merely.from the father’s un- 
divided coparcenary interest in the ancestral property but from the entire interest 
of the father and the sons in the same. The execution proceedings showed that 
the creditor intended to attach and sell the interest of the sons as well and unless, 
therefore, the sons succeeded in showing that the debts were such which they 
were not obliged to pay under the rules of Hindu Law, the fact that they were 
not made parties to the proceedings was altogether immaterial. The result was 
that the trial Judge allowed the plaintiff’s claim in its entirety and passed a preli- 
minary decree declaring the plaintiff’s one-fourth share in the schedule pro- 
perties. The defendant No. 1 thereupon took an appeal to the High Court. 
The learned Judges of the High Court, who heard the appeal were of the opinion 
that the decision of the trial court would have been unassailable if the defendant 
No. 1 was the head of a joint family consisting of himself and his sons. In 
such cases he could have represented the interests of his sons and the entire inte- 
rest could have been sold in the execution sale. But as in this case the plaintiff 
himself was a junior member of the family, he had neither any right of disposi- 
tion over the interests of his sons, nor could he represent them in any suit or 
proceeding. What the purchaser acquired by the execution sale was not any 
interest in a specified portion of the joint property, but the right of the judg- 
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-ment-debtor to have his share defined and allotted by partition, and in this claim 

for general partition the question of the pious obligation of the sons to pay their _ 
father’s debts would not at all arise. It was held, therefore, that the plaintiff 
was legally entitled to 1 anna 4 pies’ share in the joint properties which the father 
himself could claim on partition at the date of the sale. The sole point for our 
consideration is, whether the view taken by the learned Judges is right? 

For a proper determination of this point, it would be necessary to coysider 
first of all whether the sons of defendant No. 1 were legally liable to pay the 
decretal débt due by their father and could this liability be enforced by attachment 
and’ sale of their undivided coparcenery interest in the ` joint family property 

_ along with that of their father? If the liability did not exist, no other question 
would arise; but if it did exist, a question of procedure would still have to be 
considered as fo whether the sons’ interest in the coparcenary could be attached 
and sold without making the sons parties to the suit and the execution proceed- 
ings. . ; 

So far as the first point is concerned, the question whether the sons of 

defendant No. 1 were liable in law to discharge the decretal debt due by their 
father could be answered only with reference to the doctrine of Mitakshara law 
which imposes a duty upon the déscendants of a person to pay the debts of their 
ancestor provided they are not tainted with immorality. This doctrine, as is 
well known, has its origin in the conception of Smriti writers who regard non- 
payment of debt as a positive sin, the evil consequences of which follow the un- 
discharged debtor even in the after-world. It is for the purpose of rescuing the 
father from his torments in the next world that an obligation is imposed upon the 
sons to pay their father’s debts. The doctrine, as formulated in the original 
texts, has indeed been modified in some respects by judicial decisions. Under 
the law, as it now stands, the obligation of the sons is not a personal obligation 
existing irrespective of the receipt of any assets; it is a liability confined to the 
assets received by him in his share of the joint family property or to his interest 
` in the same. The obligation exists whether the sons are major or minor or 
whether the father is alive or dead. If the debts have been contracted by the 
father and they are not immoral or irreligious, the interest of the sons in the co- 

-parcenary property can always. be made liable for such debts. 

We do not find any warrant for the view that to saddle the sons with this 

- pious obligation to pay the debts of their father, it is necessary that the father 
should be the manager or karta of the joint family, or that the family must be 
composed of the father and his sons only and no other male member. No such 
limitation is deducible either from the original texts or the principles which have . 

` been engrafted upon the doctrine by judicial decisions. Where a debt is incur- 
red for necessity or benefit of the family, the manager, whether he be the father 
or not, has the undoubted power to alienate any portion of the coparcenary pro- 
perty for the satisfaction of such debts, irrespective of the fact as to who actually 
contracted the debts. The authority of the manager is based upon the principle 
of agency or implied authority which has been formulated in a text quoted by 
Mitakshara. l 
“Even a single individual” thus runs the text, “may make a donation, mortgage or 


sale of immovable property during a season of distress, for the sake of the family and 
. especially for religious purposes.” 


Such family debt, however, stands on quite a different footing from a personal 
debt contracted by the father which does net benefit the family. The liability 
of his sons to pay such debt does not rest on the principle indicated above, accord- 
ing to which the junior members of a family are made to pay the family debts. 
It is a special lability. created on purely religious grounds and can be enforced 
. only against the sons of the father and no other coparcener. The liability, there- 





“1. Mitak. 1. 1. 28, 
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` fore, has its basis entirely on the relationship between the father and the son. 
There is no authority to show that it is in any way dependent upon the consti- 
tution of the family either at the time when the debt was contracted or when the 
obligation is sought to be enforced. On the other hand, the subject of debts 
has been dealt with by the author of Mitakshara quite separately and it has 
apparently no connection with the provisions made by the author relating to 
inheritance and constitution of the family. 

‘The learned Judges of the High Court laid great stress on the fact that the 
defendant No. 1 in the present case was a junior member and not the karta of 
the family and consequently had no rights of disposal over his own interest or 
the interest of his sons in the joint property. The idea seems to be that if the 
father was incompetent to alienate the coparcenary rights of his sons for satis- 
faction of his own debts, the creditor of the father could not claim to occupy a 
better position, This way of approach does not seem to us to be correct. It 
cannot be laid down as a proposition of law that the creditor’s power of proceed- 
ing against the son’s share in the joint estate for recovery of the debt due by the 
father is co-extensive with the father’s power of disposal over such interest. As 
thas been observed by this court in the case of Pannalal and another v. Mst. 
Neraini*. 

“the father’s power of alienating the family property for payment of his just debts 
‘may be one of the consequences of the pious obligation which the Hindu Law imposed 


upon the sons; or it may be one of the means of enforcing it, but it is certainly not 
tthe measure of the entire obligation.” + 5 


If the creditor’s rights are deemed to be based exclusively upon the father’s 
power of disposition over the son’s interest, such rights must necessarily come to 
an end as soon as the father dies, or there is a partition between him and his sons. 
It is settled Jaw that even after partition the sons could be made liable for the 
pre-partition debts of the father if there was no proper arrangement for the pay- 
ment of such debts at the time when the partition was effected, although the 
father could have no longer any right of alienation in regard to the separated 
shares of the sons. < 

It is true that under the Mitakshara law, as it is administered in the State 
‘of Bihar, no coparcener can alienate, even for valuable consideration, his un- 
«divided ‘interest’ ïn the joint property without the consent of his coparceners; but 
although a coparcener is incompetent to alienate voluntarily his undivided copar- 
‘eenary interest, it is open to the creditor, who has obtained a decree against. him 
personally, to attach and put up to sale this undivided interest, and after purchase 
‘to have the interest separated by a suit for partition. A personal decree obtained 
‘against the sons could certainly be executed against them by attachment and sale 
of their undivided interest. The position, in our opinion, cannot be different if 
they are under a legal liability to discharge the decretal debt due by their father; 


and this liability must be capable of being enforced in the same manner as a: 


personal decree against them. Whether this could be done only by making the 
‘sons parties to the sale or execution proceeding, is another matter to which we 
would advert presently ; but so far as the legal liability of the sons is concerned, 
cas the debts incurred by the father have not been shown to be immoral or irreli- 
-gious, it must be held that under the rule of Hindu Law mentioned above, there 
‘is a legal liability on the part of the sons to discharge these debts and the creditor 
«ean, enforce this liability by attachment and sale of the sons’ interest in the same 
manner as if it was a personal debt due by them. The fact that the father was 
not the karta or manager of the joint family or that the family did consist of 
other coparceners besides the father and sons, does not affect the liability of the 
sons in any way. This view has been taken in quite a number of cases? by the 
1. (1952) S.C.J. 211: aaa J. (1934) 57 All. 176; Virayya v, Partha- 


-83: 1952 S.C.R. 544 at 556 (S.C.). serathi, (1933) I.L.R. 57 Mad. 190: 65 M. 
2. Vide Lalta Prasad v. Gazadhar, (1932) L.J. 417. ` 


T.L.R.e55 All. 283: Chotey Lal v. Ganpat, 
a 99 gn 
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Allahabad as well as the Madras High Courts, and in our opinion it is quite a 


sound view to take. . ETEN PE ETES 

Holding, as we do, that the sons were liable = = See : Ps Se 

due by their father, the further question aris 0 
apel aod ld the interest of the sons in the joint property be 
lity could be sere Ser rties to the suit and the execution 
d and sold without making the sons parties 1 t 

attached an ‘nt does not seem to us to present much difficulty. Strictly 
Do ae aot be said to be necessary parties to the money suit 
esr ii tituted by the creditor against the father on the basis of a promis- 
ase i a pes was passed against the father and the sons jointly, the 
latie a ld have been personally liable for the debt and the decree could have 
oni inst their separate or personal property as well. No doubt the 
as eres me ees patios to the suit in order that the question of their 
lability for the debts of their father might be decided in their pe ie 
that as it may, the money decree passed. against the father certainly created a 
debt payable by him. If the debt was not tainted with immorality, it was open 
to the creditor to realise the dues by attachment and sale of the sons’ coparcenary 
interest in the joint property on the principles discussed above. As has been 
laid down by the Judicial Committee in a series of cases, of which the case of 
Nanomi Babuasin v. Modun Mohan, may be taken as a type, the creditor has an 
option in such cases. He can, if he likes; proceed against the father’s interest 
alone but he can, if he so chooses, put up te sale the son’s interest also and it is a 
question of fact to be determined with reference to the circumstances of each 
individual case whether the smaller or the larger interest was actually sold in exe- 
cution. In the present case it has been found as a fact by the trial Judge—and this: 
finding has not been reversed in appeal—that the executing court intended to sell 
and did sell a four anna share in the joint property which included the undivided 
interest of the sons of defendant No. 1. According to the view taken by the 
Privy Council in Nanomi Babuasin’s case”, all that, the son can claim in such cases 
is that not being made party to the sale or execution proceeding, he ought not 
to be barred from trying the nature of the debt or his liability to pay the same 
in any suit or proceeding started by him or to which he might be made a party. 
He could raise the point either by way of objection in the execution proceeding 
itself or he could himself file a suit for a declaration that the debt was not bind- 
ing on him. He could also raise it by way of defence when the auction pur- 
chaser seeks to have his rights defined and demarcated in a partition suit. In 
the case before us, the sons, who were made defendants to the partition suit, had 
that opportunity given to them. Unfortunately however, they did not choose 
to avail themselves of this opportunity. Defendant No. 2, the major son of 


. defendant No. 1, did not file any written statement or contest the suit at all. 


A. written statement was indeed filed on behalf of the minor sons, defendants 3 
and 4, who were represented by a pleader guardian and there this point was speci- 
cally raised. But it appears from the records that they did not invite the court 
to frame any issue on the point, nor did they lead any evidence upon it. They 
failed to show, therefore, that the debt was one which they were not obliged to: 
pay under the rule of Hindu 'Law. It may be further noted that although the 
trial court’s decision was against the sons, they did not choose to challenge the 
decree by way of an appeal. The appeal was filed only by their father and they 
were made respondents; and it was only at a very late stage that the appellate 
court transferred them to the category of appellants. The learned Judges of the 

1. (1885) L.R. 13 I.A. 1: LL.R, 13 17 LA. 11: LL.R. 17 Cal. 584 (P.C.); 
Cal.. 21 (P.C.). Also see Bhagbut Per- Sripat v. Tagore, (1916) 32 M.L.J. 133: 


shad v. Mst. Girja Kour, (1888) L.R. 15 L.R. 44 I.A. 1: I.L.R. 44 Cal. 524 (P. 
I.A. 99: T.L.R. 15 Cal. 717 (P.C.); Mi C.). k 

nakshi Naidu v, Immudi, (1888) L.R. 16 2. (1885) L.R. 13 LA. 1: LL.R. 13° 
BA. 1: LL.R, 12 Mad, 142 (P. C.); Cal, 21 (P.C.). ; 
Mahabir Pershad v, Markunda, (1889) L.R. 
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High Court seem to be of the opinion that the principle enunciated by the Judicial 
Committee in Nanomi Babuasin’s case or the other cases that followed it could 
apply only when the father was the head of the family and in that capacity could 
represent his sons in the suit or the execution proceeding. But if the father was 
not the karta, this principle, it is said, would not apply and the purchaser could 
only acquire the right, title and interest of the father alone even though the 
court purported to sell the interest of the sons as well. This does not seem to 
us to be a sound view to take. It is true that in all the cases referred to above, 
the fathér was actually the head of the family but that does not make any differ- 
ence in principle. If the difference is sought to be made on the basis of the 
father’s capacity to represent the sons in any litigation, it may be said that, sub- 
ject to the rights of the sons to assert and prove that the debt contracted by 
their father was not such as would be binding on them under the rule of Hindu 
law, the father, even if he was not a karta, could represent the sons as effectively 
in the sale or execution proceedings as he could do if he was the karta himself. 
Without being a karta he could, as a father, completely represent his branch of 
the coparceners consisting of himself and his sons; and vis-a-vis his sons his 
position would not improve in any way by his being a karta of the family. It has 
been observed in a Madras case,? and we think rightly that so long as the family 
remains joint, all the members of a branch or a sub-branch of the family can form 
a distinct and separate corporate unit within the larger unit. Of such a smaller 
unit consisting of the father and his sons, the father would undoubtedly be the 
head and legal representative, although he is not the head of the larger unit. In 
our opinion, therefore, the High Court was not right in holding that the plaintiff 
could not claim 4 annas’ share in the property on the strength of the purchase by 
his predecessor in the execution sale simply because the father was not the 
manager or karta of the joint family at that time. The result is that this appeal 
is allowed, the judgment and decree of the High Court are set aside and those of 


the trial judge restored. The plaintiff will have costs of this court as well as 
. of the court below. 


Civil Appeals Nos. 54 and 55 of 1951. 

Coming now to the Money Appeals, the point for consideration is a short 
one. ‘The suits out of which these appeals, arise were instituted by the plaintiff 
in the partition suit against the first party defendants for recovery of his 4 annas’ 
share of the income or profits of the properties specified in the schedules to the 
plaints and which were included admittedly in his purchase, on the allegation that 
the defendants first party appropriated the entire profits to themselves and 
refused to give the plaintiff his legitimate share. The High Court has held that 
this claim of the plaintiff must fail. All that he purchased at the execution sale 
was the undivided interest ofthe coparceners in the joint property. He did not 
acquire title to any defined share in the property and was not entitled to joint 
Possession from the date of his purchase, He could-work out his rights only by 
a suit for partition and his right to possession would date from the period when 
a specific allotment was made in his favour. In our opinion, this is the right 
view to take and Mr. Daphtary, who appeared in support of the appeals, could 
not satisfy us that in law his client was entitled to joint possession on and from 
ohne of his purchase. The result is that thése appeals are dismissed with 
costs. Š 

Agent for Appellant: Rajinder Narain. 

Agent for Respondents Nos. 1 and 2: P. C. Aggarwal. 


Appeal No. 53 of 1951 allowéd and 
G.R.JK.S. — the other appeals dismissed: 
1. (1885) L.R. 13 L.A. 1: ILLL.R. 13 (1901) 11 M.L.J. 353: I.L.R. 25 Mad. 


Cai. 21 (P.C.). 149, 155 (F.B.) 
H Vide Sudarsanam v, Narasimhulu, ` 
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[THE SUPREME COURT OF INDIA.]} 
[Civil Appellate Jurisdiction. ] 
Present :—Meprcuanp Magajyan, B. K. MUKHERJEA anv B. JAGAN- 
NADHĦHADAS, JJ. Í ; 


C. N. Arunachala Mudaliar .. Appellant* 
v. r 
C. A. Muruganatha Mudaliar and another ' `.. Respondents. 


Hindu Law—Mitakshara—Property obtained from father by gift or will—If becomes an- 
cestral vis-a-vis the sons of the donee, é 

There is no warrant for saying that according to the Mitakshara, an affectionate gift 
by the father to the son constitutes ipso facto ancestral property in the hands of the 
donee. [Texts and authorities discussed .] . 

As the law is accepted and well-settled that a Mitakshara father has complete powers 
of disposition over his self-acquired property, it must follow as a necessary consequence 
that the father is quite competent to provide expressly, when he makes a gift, either 
that the donee would take it exclusively for himself or that the gift would be for the 
benefit of his branch of the family. If there are express provisions to that efect either 
in the deed of gift or will, no difficulty is likely to'arise and the interest which the son ' 
would take in such property would depend on the terms of the grant. If, however, there 
are no clear words describing the kind of interest which the donee is to take, the ques- 
tion would be one of construction and the Court would have to collect the intention of 
the donor from the language of the document taken along with the surrounding circum- 
stances in accordance with the well-known canons of construction. Stress would cer- 
tainly have to be laid on the substance of the disposition and not on its mere form. The 
question would be whether the grantor wanted to make a gift of his properties or to 
partition the,same. As it is open to the father to make a gift or partition of his pro- 
perties as he himself chooses, there 1s, strictly speaking, no presumption that he intended 
either the one or the other. 

[On a construction of the will in the instant case and in view of the surrounding | 
circumstances it was held that the grantor did not intend that the properties should be 
taken by the sons as ancestral properties. ] 

On Appeal by Special Leave granted by the Supreme Court on the 21st May, - 
1951, from the Judgment and Decree, dated the 13th December, 1949, of the 
High Court of Judicature at Madras (Subba Rao and Somasundaram, JJ.) in 
Appeal No. 529 of 1946 arising out of the Judgment and Decree, dated the 20th 
February, 1946, of the Court of Subordinate Judge of Coimbatore in O.S. 


No. 138 of 1945. 


P. Somasundaram, Senior Advocate (R. Ganapathy Iyer, Ravecaté with 
him), for Appellant. i 


B. Somayya, Senior Advocate (K. R. Chaudhury, Advocate, with him), for 
Respondent No. 1. . 


The Judgment of the Court was delivered by ' 


Mukherjea, J—This appeal, which has come before us on special leave, is 
directed against a judgment and decree of a Division Bench of thé Madras High 
‘Court, dated December 13, 1949, affirming, with slight modification, those of the 
Subordinate Judge, Coimbatore, passed in O.S. No. 138 of 1945, 


The suit was commenced by the plaintiff, who is respondent No. 1 in this 
‘appeal for specific allotment, on partition, of his one-third share in the properties 
described in the plaint, on the allegation that they were the joint Properties of a 
family consisting of himself, his father, the defendant No. 1, and his brother 
the defendant No. 2 and that he was entitled in law to one-third share in the 
same. It appears that the plaintif and defendant No. 2, who are two brothers 
-are both sons of defendant No. 1 by his first wife who predeceased her husband. 





- . * Civil Appeal No. 191 of: 1952. 14th October, 1953. 
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- After the death of plaintiff’s mother, the defendant No. 1 married again and his 
second wife is defendant No, 3 in the suit. The allegations in the plaint, in 
substance, are that after the step-mother came into the house, the relation between 
the father and his sons became strained and as the father began to assert an ex- 
clusive title to the joint family property, denying any rights of his sons thereto, 
the present suit had to be brought. The properties in respect of which the 
plaintiff claims partition are described in Schedule B to the plaint. They con- 
sist of four items of agricultural land measuring a little over 5 acres in the 
aggregate, one residential house in the town of Erode-and certain jewellery, fur- 
- niture and brass utensils. In addition to these, it is averred in paragraph 11 of 
the plaint that there is a sum of about Rs. 15,000, deposited in the name of the 
first defendant in the Erode Urban Bank Limited; that money. also belongs to 
_ the joint family and the plaintiff is entitled to his share therein. 


The defendant No. 1 in his written statement traversed all these allegations 
of the plaintiff and denied that there was any joint family property to which the 
plaintiff could lay a claim, His case was that items 1 and 2 of Schedule B lands 
as well as the house property were the self-acquired properties of his father and 
he got them under a will executed by the latter as early as in the year 1912. The 
other items of immovable property as well as the cash, furniture and utensils were 
his own acquisitions in which the sons had no interest whatsoever. As regards 
the jewels mentioned in the plaint, it was said that only a few of them. existed 
and they belonged -exclusively to his wife, the defendant No. 3. 


The defendant No. 2, who is the brother of the plaintiff, supported the 
plaintiff’s case in its entirety. The defendant No. 3 in her written statement 
asserted that she was not a necessary party to the suif*and that whatever jewellery 
there were belonged exclusively to her. : 


After hearing the case the trial judge came to the conclusion that the pro- 
perties bequeathed to defendant No. 1 by his father should be held to be ancestral 
properties in his hands and as the other properties were acquired by defendant 
No. 1 out of the income of the ancestral estate, they also became impressed with 
the character of joint property. The result was that the Subordinate Judge made 
a preliminary decree in favour of the plaintiff and allowed his claim as laid in the 
plaint with the exception of certain articles of jewellery which were held to be 
non-existent. 


Against this decision, the defendant No. 1 took an appeal to the High Court 
of Madras. The High Court dismissed the appeal with this variation that the 
jewels—stuch of them as existed—were held to belong to defendant No. 3 alone 
and the plaintiff’s claim for partition of the furniture and brass utensils was 
dismissed. The High Court rejected the defendant No. 1’s application for leave 
to appeal to this Court but he succeeded in getting special leave under Article 136 
of the Constitution. 


The substantial point that requires consideration in the appeal is, whether 
the properties that the defendant No. 1 got under the will of his father are to be 
regarded as ancestral or self-acquired properties in his hands. If the properties 
were ancestral, the sons would become co-owners with their father in regard to 
them and as it is conceded that the other items of immovable property were mere 
accretions to this original nucleus, the plaintiff’s claim must succeed. If, on the 
other hand, the bequeathed properties could rank as self-acquired properties in 
the hands of defendant No. 1, the plaintiff’s case must fail. The law on this 
point, as the Courts below have pointed out, is not quite uniform and there have 
been conflicting opinions expressed'upon it by different High Courts which require 
to be examined carefully. : Fs 
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For a proper determination of the question, it would be convenient first of 
all to refer to the. law laid down in Mitakshara in regard to the father’s right of 
disposition over his self-acquired property and the interest which his sons or 
grandsons take in the same. Placitum 27, Chapter I, section 1 of Mitakshara 
lays down: 

“It is settled point that property in the paternal or ancestral estate is by birth, 
though the father has independent power in the disposal of effects other than the im- 
movables for indispensable acts of duty and for purposes prescribed by texts of law as 
gift through affection, support of the family, relief from distress and so forth; but he 
is subject to the contro! of his sons and the rest in regard to the immovable estate, whe- 
ther acquired by himself or inherited from his father or other predecessors since it is 
ordained, ‘though immovables or bipeds have been acquired by man himself, a gift or 
sale of them should not be made without convening all the songs.” Mitakshara insists on 
the religious duty of a man not to leave his family without means of support and con- 
cludes the text by saying: “They who are born and they who are yet unbegotten and they 
who are still in the womb, require the means of support.’ No gift or sale should there- 
fore be made.” : 

Quite at variance with this precept which seems to restrict the father’s right 
of disposition over his self-acquired property in an unqualified manner and in 
the same way as ancestral lands, there occur other texts in the commentary which 
practically deny any right of interference by the sons with the father’s power 
of alienation over his self-acquired property. Chapter I, section 5, placitum 9 
says: 

“The grandson has a right of prohibition if his unseparated father is making a dona- 
tion or sale of effects inherited from the grandfather: but he has no right of interference 


if the effects were acquired by the father. On the contrary he must acquiesce, because 
he is dependent.” 


The reason for this distinction is explained by the author in the text that follows: 


“Consequently the difference is this: although he has a right by birth in his father’s 
and in his grandfather's property; still since he is dependent on his father in regard 
to the paternal estate and since the father has a predominant interest as it was acquired 
by himself, the son must acquiesce in the father’s disposal of his own acquired property.” 
Clearly the latter passages are in flat contradiction with the previous ones ånd 
in an early Calcutta caset, a reconciliation was attempted at by taking the view 
that the right of the sons in the self-acquired property of their father was an 
imperfect right incapable of being enforced at law. The question came pointedly 
for consideration before the Judicial Committee in the case of Rao Balwant v. 
Rani Kishori? and Lord Hobhouse, who delivered the judgment of the Board, 
observed in course of his judgment that in the text books and commentaries on 
Hindu Law, religious and moral considerations are often mingled with rules of 
positive law. It was held that the passages in Chapter I, section 1, verse 27 of 
‘Mitakshara contained only moral or religious precept$ while those in section 5, 
verses 9 and 10 embodied rules of positive law. The latter consequently would 
override the former. It was held, therefore, that the father of a joint Hindu 
family governed by Mitakshara law has full and uncontrolled powers of disposi- 
tion over his self-acquired immovable property and his male issue could not ° 
interfere with these rights in any way. This statement of the law has never been 
challenged since then and it has been held by the various High Courts in India, 
and in our opinion rightly, that a Mitakshara father is not only competent to sell 
his self-acquired immovable property to a stranger without the concurrence of 
his sons’, but he can make a gift of such property to one of his own sons to the 
detriment of another’; and he can make even an unequal distribution amongst 
his heirs‘. 


1. Vide Muddun v. Ram, (1863) 6 W. 3. Vide Sital v. Madho, (1877) I.L.R. 
R. 71. 1 All, 394, 

2. , (1898) L.R. 25 I.A. 54: I.L.R. 20 4. Vide Bawa v. Rajah, (1868) 10 W.R. 
All, 267 (P.C.). 287. 
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So far the law seems to be fairly settled and there is no room for con- 
troversy. The controversy arises, however, on the question as to what kind of 
interest a son would take in the self-acquired property of his father which he 
receives by way of gift or testamentary bequest from him, vis-a-vis his own male 
issue. Does it remain self-acquired property in his hands also, untrammelled by 
the rights of his sons and grandsons or does it become ancestral property in his 
hands, though not obtained by descent, in which his male issue become co-owners 
with him. This question has been answered in different ways by the different 
High* Courts in India which has resulted in a considerable diversity of judicial 
opinion. It was held by the Calcutta High Court* as early as in the year 1863 
that such property becomes ancestral property in the hands of his son as if he had 
inherited it from his father. In the other High Courts the question is treated as 
one of construction to be decided in each case with reference to its facts as to 
whether the gifted property was intended to pass to the sons an ancestral or self- 
acquired property; but here again there is a sharp cleavage of judicial opinion. 
The Madras High Court has held? that it is undoubtedly open to the father to 
determine whether the property which he has bequeathed shall be ancestral or 
self-acquired but unless he expresses his intention that it shall be self-acquired, it 
should be held to be ancestral. The Madras view has been accepted by a Full 
Bench of the Patna High Court? and the latest decision of the Calcutta High 
Court on this point seems to be rather leaning towards it.* On the other hand, 
the Bombay view is to hold such gifted property as self-acquisition of the donee 
unless there is clear expression of intention on the part of the donor to make it 
ancestral> and this view has been accepted by the Allahabad and the Lahore 
High Courts. This conflict of judicial opinion was brought to the notice of the 
Privy Council in Lal Ram Singh v. Deputy Commissioner of Partabgarh’, but 
the Judicial Committee left the question open as it was not necessary to decide it 
in that case. 


In view of the settled law that a Mitakshara father has absolute right of 
disposition over his self-acquired property to which no exception can be taken by 
his male descendants, it is in our opinion not possible to hold that such property 
bequeathed or gifted to a son must necessarily, and under all circumstances, rank 
as ancestral property in the hands of the donee in which his sons would acquire 
co-ordinate interest. This extreme view, which is supposed to be laid down in the 
Calcutta caset referred to above, is sought to be supported on a two-fold ground. 
The first ground is the well-known doctrine of equal ownership of father and son 
in ancestral property which is enunciated by Mitakshara on the authority of 
Yagnavalkya. The other ground put forward is that the definition of “self- 
acquisition” as given by Mitakshara does not and cannot comprehend a gift of 
this character and consequently such gift cannot but be partible property as 
‘between the donee and his sons. 


So far as the first ground is concerned, the foundation of the doctrine of 
‘equal ownership of father and son in ancestral property is pane well-known text 
of Yagnavalkya* which says: 


“The ownership of father and son is co-equal in the acquisitions of the grandfather, 
whether land, corody or chattel.” 





1. Vide Muddun v. Ram, (1863) 6 W. 5. Vide leans Das v, Sir Mangal 

Py Ai Das, (1886) 1.L.R. 10 Bom. 528, 

2. Vide Nagalingham v. Ram Chandra, 6. Vide Parsotam v. Janki Bai, (1907) 
(1901) I.L.R. 24 Mad. 429: 11 M.L.J. I.L.R. 29 All. 354; Amarnath v. Guran, 
315, "ALR, 1918 Lah, 394. 

3. Vide Bhagwat v. Mst. Kaporni, 7. Vide (1923) L. R. 64 I.A. 265 (P. 
(1944) I.L.R. 23 Pat. 599, 2. o 

4, Vide Lala Mukti Prasad v.  Srimati $. Vide Yagnavalkya Book 2, 129. - . 
swari, (1918) 24 C.W.N. 938. 


x 
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It is to be noted that Vijnaneswar invokes this passage in Chapter I, section $ 
of his work, where he deals with the division of grandfather’s wealth amongst his. 
grandsons. The grandsons, it is said, have a right by birth in the grandfather’s 
estate equally with the sons and consequently are entitled to shares on partition, 
though their shares would be determined per stirpes and not per capita. This 
discussion has absolutely no bearing on the present question. It is undoubtedly 
true that according to Mitakshara, the son has a right by birth both in, his father’s - 
and grandfather’s estate, but as has been pointed out before, a distinction is made 
in this respect by Mitakshara itself. In the ancestral or grandfather’s property 
in the hands of the father, the son has equal rights with his father; while in the 
self-acquired property of the father, his rights are unequal by reason of the 
father having an independent power over or predominant interest in the same". 
Tt is obvious, however, that the son can assert this equal right with the father 
only when the grandfather’s property has devolved upon his father and has 
become ancestral property in his hands, The property of the grandfather can 
normally vest in the father as ancestral property if and when the father inherits 
such property on the death of the grandfather or receives it, by partition, made 
by the grandfather himself during his life time. On both these occasions the 
grandfather’s property comes to the father by virtue of the latter’s legal right as 
a son or descendant of the former and consequently it becomes ancestral property 
in his hands. But when the father obtains the grandfather’s property by way of 
gift, he receivés it not because he is a son or has any legal right to such property 
but because his father chose to bestow a favour on him which he could have 
bestowed on any other person as well. The interest which he takes in such pro- 
perty must dépend upon the will of the grantor. A good deal of confusion, we 
think, has arisen by not keeping this distinction in mind. To find out whether a 
property is or is not ancestral in the hands of a particular person, not merely the 
relationship between the original and the present holder but the mode of trans- ` 
mission also must be looked to; and the property can ordinarily be reckoned as 
ancestral only if the present holder has got it by virtue of his being a son or ` 
descendant of the original owner. The Mitakshara, we think, is fairly clear on 
this point. It has placed the father’s gifts under a separate category altogether 
and in more places than one has declared them exempt from partition. Thus in 
Chapter I, section 1, placitum 19, Mitakshara refers to a text of Narada which 
says: ` ; 

“Excepting what is gained by valour, the wealth of a wife and what is acquired by 
science which are three sorts of property exempt from partition; and any favour conferred 


by. father.” ` 

Chapter I, section 4 of Mitakshara deals with. effects not liable to partition and 
property “obtained through the father’s favour” finds a place in the list of things 
of which no partition can be directed.2 This is emphasised in section 6 of Chap- 
ter I which discusses the rights of posthumous sons or sons born after partition. 
In placitum 13 of the section it is stated that though a son born after partition 
takes the whole of his father’s and mother’s property, yet if the father and 
mother has affectionately bestowed some property upon a separated son, that 
must remain with him. A text of Yagnavalkya is then quoted. that 


“the effects which have been given by the father, and by the mother belong to him oe 
whom they are bestowed”.3 . 


Tt may be noted that the expression ‘obtained through favour of the father” 


ña Tae gea which occurs in placitum 28, section 4 of Mitakshara is very 
significant. A Mitakshara father can make a partition of both the ancestral and: 





pie Vide Mayne’s Hindu Law, ilth edi- shara. 


tion, page 336, ns , 3. Vide Yagnavalkya 2, 124. 
2. Vide section 4, placitum 28 of Mitak- = ? 
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self-acquired property in his ‘hands any time he likes even without the concurrence 
of his sons; but if he chooses to make a partition, he has got to make it in accor- 
dance with the directions laid down in the law, Even the extent of inequality, 
which is permissible as between the eldest and the younger sons, is indicated in 
the text. Nothing depends upon his own favour or discretion. When, how- 
ever, he makes a gift which is only an act of bounty, he is unfettered in the 
exercise of his discretion by any rule or dictate of law. It is in these gifts 
obtafned through the favour of the father that Vijnaneswar, following the ear- 
lier sages, declares the exclusive right of the sons. We hold, therefore, that 
there is no warrant for saying that according to the Mitakshara, an affectionate 


gift, by the father to the son constitutes ipso facto ancestral property in the hands 
of the donee. . 


If this is the correct view to take, as we think it is, it would furnish a com- 
plete answer to the other contention indicated above that such gifted property 
must be held partible between the father and the sons as it does not come within 
` the definition of ‘self-acquisition’, as given by Mitakshara. In Chapter I, sec- 

tion 4 of his work, Vijnaneswar enumerates and deals with properties which are 
not liable to partition. The first placitum of the section defines what a “self- 
acquisition” is. The definition is based upon the text of Yagnavaikya that 
“whatever is acquired by the coparcener himself without detriment to the father’s 
estate as present from a friend or a gift at nuptials, does not appertain to the 
co-heirs”. What is argued is this, that as the father’s gift cannot be said to 
have been acquired by the son without detriment to the father’s estate, it cannot 
be regarded as self-acquisition of the son within the meaning of the definition 
. given above and consequently cannot be exempted from partition. This argu- 
ment seems to us to be untenable. Section 4 of the first chapter in Mitakshara 
enumerates various items of property which, according to the author, are exempt 
from partition and self-acquisition is only one of them. Father’s gifts consti- 
tute another item in the exemption list which is specifically mentioned in placi- 
tum 28 of the section. We agree with the view expressed in the latest edition of 
Mayne’s Hindu Law that the father’s gift bejng itself an exception, the provision 
in placitum 28 cannot be read as requiring that the gift must also be without 
detriment to the father’s estate, for it would be a palpable contradiction to say 
that there could be any gift by a father out of the estate without any detriment 
. to the estate? There is no contradiction really between placitum 1 and placitum 
28 of the section. Both are separate and independent items of exempted properties, 
of which no partition can be made. 


Another argument is stressed in this connection, which seems to have found’ 
favour with the learned Judges of the Patna High Court who decided the Full 
Bench case? referred to above. It is said that the exception in regard to father’s 
gift as laid down in placitum 28 has reference only- to partition between the 
donee and his brothers but so far as the male issue of the donee is concerned, it 
still remains partible. This argument, in our opinion, is not sound. If the pro- 
vision relating to self-acquisition is applicable to all partitions, whether between 
collaterals or between the father and his sons, there is no conceivable reason why 
placitum 28, which occurs in the same chapter and deals with the identical topic 
should not be made applicable to all cases of partition and should be confined to 
‘sollaterals alone. The reason for*making this distinction is undoubtedly the theory 
of equal ownership between the father and the son in the ancestral property which 
we have discussed already and which in our opinion is not applicable to the- 
father’s gifts at all. Our conclusion, therefore, is that a property gifted by a 








1. Vide Mit., Chapter I, section 2. 3. Vide Bhagwat v. Mst. Kaporni, 
2. Vide Mayne’s Hindu Law, lith edi- (1944) I.L.R, 23 Pat. 509 (F.B.). 
tion, paragraph 280, page 344, 
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father to his son could not become ancestral property in the hands of the donee 
simply by reason of the fact that the donee got it from his father or ancestor. 


As the law is accepted and well settled that a Mitakshara father has com- 
plete powers of disposition over his self-acquired property, it must follow as a 
necessary consequence that the father is quite competent to provide expressly, 
when he makes a gift, either that the donee would take it exclusively for him- 
self or that the gift would be for the benefit of his branch of the family. If 
there are express provisions to that effect either in the deed of gift or a wilf no 
difficulty is likely to arise and the interest which the son would take in such pro- 
perty would depend upon the terms of the grant. If, however, there are no 
clear words describing the kind of interest which the donee is to take, the ques- 
tion would be one of construction and the court would have to collect the in- 
tention of the donor from the language of the document taken along with the sur- 
rounding circumstances in accordance with the well-known canons of construc- 
tion. Stress would certainly have to be laid on the substance of the disposition 
and not on its mere form. The material question which the court would have 
to decide in such cases is, whether taking the document and all the relevant facts 
into consideration, it could be said that the donor intended to confer a bounty 
upon his son exclusively for his benefit and capable of being dealt with by him 
at his pleasure or that the apparent gift was an integral part of a scheme for 
partition and what was given to the son was really the share of the property which 
would normally be allotted to him and in his branch of the family on partition? 
In other words, the question would be whether the grantor really wanted to make 
a gift of his properties or to partition the same? As it is open to the father 
to make a gift or partition of his properties as he himself chooses, there is, strictly 
speaking, no presumption that he intended either the one or the other. 


It is in the light of these‘ principles that we would proceed now.to examine 
the facts of this case. The will of his father under which defendant No. 1 got 
the two items of Schedule B properties is Ex. P-1 and is dated the 6th of June, 
1912. The will is a simple document. It recites that the testator is aged 65 and 
his properties are all his own which he acquired from no nucleus ‘of ancestral 
fund. He had three sons, the eldest of whom was defendant No. 1. In sub- 
stance what the will provides is that after his death, the A Schedule properties 
would go to his eldest son, the B Schedule properties to his second son and the 
properties described in Schedule C shall be taken by the youngest. The sons 
are to enjoy the properties allotted to them with absolute rights and with powers 
of alienation such as gift, exchange, sale, etc., from son to grandson hereditarily. 
The testator, it seems, had already given certain properties to the wives of his 
two brothers and to his own wife also. They were to enjoy these properties 
during the terms of their natural lives and after their death, they would vest in 
one or the other of his sons, as indicated in the will, The D Schedule property 
was set apart for the marriage expenses of his third son and an unmarried daughter. 
Authority was given to his wife to sell this property to defray the marriage ex- 
penses with its sale proceeds. 


It seems to us on reading the document in the light of the surrounding 
circumstances that the dominant intention of the testator was to make suitable 
provisions for those of his near relations whom He considered to have claims upon 
his affection and bounty. He did not want simply to make a division of his pro- 
perty amongst his heirs in the same way as they themselves would have done 
„after his death, with a view to avoid disputes in the future. Had the testator 
contemplated a partition as is contemplated by Hindu Law, he would certainly 
have given his wife a share equal to that of a son and.a quarter share to his 
‘annfarried daughter. His brother’s wives would not then come into the picture 


IT} SARASWATHI V. RAJAGOPAL AMMAL (s.c.). 808 


and there could be no question of his wife being authorised to sell a property to 
defray the marriage expenses of his unmarried son and daughter. The testator 
certainly wanted to. make a distribution of his properties in a way different from 
what would take place in case of intestacy. But what is really material for our 
present purpose is his intention regarding the kind of interest which his sons 
were to take in the properties devised to them. Here the will is perfectly explicit 
and it expressly vests the sons with absolute rights with full powers of alienation 
by way of sale, gift and exchange. There is no indication in the will that the 
propérties bequeathed were to be held by the sons for their fainilies or male issues 
and although the will mentions various other relations, no reference is made to 
sons’ sons at all. This indicates that the testator desired that his sons should 
have full ownership in the properties bequeathed to them and he was content to 
leave entirely to his sons the care of their own families and children. That the 
testator did not want to confer upon the sons the same rights as they could have 
on intestacy is further made clear by the two subsequent revocation instruments 
executed by the testator. By the ‘document Ex. P-2, dated the 26th of 
March, 1914, he: revoked that portion of his will which gave the Schedule C 
property to his youngest son. As this son had fallen into bad company and was 
disobedient to his father, he revoked the bequest in his favour and gave the same 
properties to his other two sons, with a direction that they would pay out of it 
certain maintenance allowance to their youngest brother or to his family if he got 
married. There was a second revocation instrument, namely, Ex. P-3 
executed on 14th April, 1914,.by which the earlier revocation was cancelled and the 
properties intended to be’given to the youngest son were taken away from the 
two brothers and given to his son-in-law and the legatee was directed to hand 
them over to the third son whenever he would feel confident that the latter had 
reformed himself properly. In our opinion, on reading the will as a whole the 
conclusion becomes clear that the testator intended the legatees to take the pro- 
_perties in absolute right as their own self-acquisition without being fettered in 
any way by the rights of their sons and grandsons. In other words, he did not 
intend that the property should be taken by the sons as ancestral property. The 
result is that the appeal is allowed, the judgments and decrees of both the Courts 
below are set aside and the plaintiff’s suit is dismissed. Having regard to the 
fact that the question involved in this case is one of considerable importance upon 
which there was considerable difference of judicial opinion and that the plaintiff 
himself is a pauper, we direct that each party shall- bear his own costs in all 
the Courts. 

Agent for Appellant: S. Subramanian. 

Agent for Respondent No. 1: -M. S. K. Aiyangar. 

G.R.|K.S. a Appeal allowed. 

[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction. ] 


PreseENT:—MEHRCHAND Manajan, B. K. MUKHERJEA AND B. JAGAN- 
NADHADAS, JJ. | 


Saraswathi Ammal and another .. Appellants* 
v. 
Rajagopal Ammal : .. Respondent. 


Hindu Law—Religious endowment—Perpetual dedication of property for worship at 
a tomb—Validity. 

Perpetual dedication of property for worship at a tomb is not valid amongst Hindus. 

Kunhanutty v, Thondikkodan Ahmad Musaliar, (1934) I.L.R. 58 Mad. 204: 68 M.L.J. 
107; Draiviasundaram Pillai v. Subrahmania, Pillai, 1.L.R. (1945) Mad. 854: (1945) 1 
M.L.J. 328 and Veluswami Goundan v. Dandapani, (1946) 1 M.L.J. 354, approved. 


*Civil Appeal No. 200 of 1952. 20th October, 1953.° 
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To the extent that any purpose is claimed to be a valid one for perpetual dedication 
ọn the ground of religious merit though lacking in public benefit, it must be shown to 
have a Shastraic basis so far as Hindus are concerned. No doubt since then other religious 
practices and beliefs may have grown up and obtained recognition from certain classes, 
as constituting purposes conducive to religious merit. If stich beliefs are to be accepted 
by Courts as being sufficient for valid perpetual dedication of property therefor without 
the element of actual or presumed public benefit it must at least be shown that they have 
obtained wide recognition and constitute the religious practice” of a substantial and large 
class of persons. It cannot be maintained that the belief in this behalf of one or more 
individuals is sufficient to enable them to make a valid settlement permanently tyiig up 
property. The heads of religious purposes determined by belief in acquisition of religious 
merit cannot be allowed to be widely enlarged consistently with public policy and needs 
of modern society. 


On Appeal from the Judgment and Decree, dated the 15th day of July, 1949, 
of the High Court of Judicature at Madras (Rajamannar, C.J., and Ayyar, J.) 
in Appeals Nos. 625 of 1945 and 200 of 1946, arising out of the Decree, dated 
the 5th day of November, 1945, in O.S. No. 35 ‘of 1944 of the Court of Subordinate 
Judge, Tinnevelly. 


R. Ganapathy Iyer and K. E EIN Advocates, for Appellants. 
Ramchandra Aiyar, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Jagannadhadas, J—This appeal arises out of a suit for partition. The 
plaintiff and the Ist defendant are daughters of one Kanakasabapathi Pillai. The 
2nd defendant is the husband of the 1st defendant. *Kanakasabapathi was a self- 
made man and built up a flourishing motor bus service and also acquired substan- 
tial properties, movable and immovable. He died on the 24th August, 1942, 
without any male issue and left him surviving a widow, Gomathi Ammal, and two 
daughters, the plaintiff and the Ist defendant. His widow continued the motor 
service and managed the other properties with the help of the 2nd defendant as 
her Manager and died on the 7th March, 1944. The Ist defendant and her hus-- 
band were throughout living with her mother. On her mother’s death they both 
got into possession of all the properties including the motor service. The plaintiff 
accordingly brought the present suit originally as one for administration but later 
amended it as one for partition and separate possession of her half share in the 
properties. Both the Courts below have decreed partition with ancillary reliefs. 
There are some minor variations in the decree of the High Court from that of the 
Subordinate Judge, details of which it is not necessary to notice. The defendants 
are the appellants before us. 


Shortly before her death, the widow, Gomathi Ammal, executed two docu- 
ments both on the same day namely the 4th November, 1940, (1)-a sale. deed by 
which she conveyed the entire bus service as a going concern to the 2nd defendant 
for consideration of Rs. 80,000 (vide Exhibit D-6) ; and (2) a settlement deed by 
which she dedicated some immovable properties worth about Rs. 27,000 for the 
performance of certain services purporting to be of a religious and charitable 
character (vide Exhibit D-8). The main dispute between the parties was as to 
the validity of these two deeds, apart from certain minor contest as to whether 
some of the suit properties were part of Kanakasabapathi’s estate and liable 
for partition. As regards the sale deed (Exhibit: D-6) both the Courts below 
have concurrently found that it was executed for grossly inadequate consideration 
and brought about by undue influence and fraud of the 2nd defendant. The sale 
deed was accordingly set aside. With reference to the dispute as regards the 
individual items of property, the Subordinate Judge found that item 25 of 
` Schedule II, item 6 of Schedule ITI-C and item 5 of Schedule IV did not form 
part of the estate of Kanakasabapathi and that all the other items belonged, to- 
the said estate. This finding also has been confirmed by the High Court. There 
is no further appeal to this Court as regards these matters. 
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The only questions before us are those arising out of the settlement deed 
(Exhibit D-8) and relate to the properties comprised in Schedules I and II 
attached thereto. They form Schedule II of the plaint. For a proper appre- 
‘ciation of the points that arise on this appeal, it is desirable to set out the settlement 
deed (Exhibit D-8) executed by Gomathi Ammal which reads as follows: 


“The properties described in Schedule I herein are the properties which belong to the 
estate of my husband the late T. G. Kanakasabapathi Pillai Avargal aforesaid. They 
were purchased by him in his name and after his death, they belong to me and are in my 
possession and enjoyment. All the properties described in Schedule II herein are my 

` private properties which were purchased in my name from out of my own funds and 
which are in my possession and enjoyment. My husband aforesaid who had been sick 
for about two months prior to 24th August, 1942, died on 24th August, 1942. My 
husband, while he was so sick, expressed to me his wish that if perchance he should 
die, he should he entombed in the property forming the first item property of Schedule I 
herein, that the vacant lands forming items 2 to 6 of the said Schedule I should be annexed 
to the first item property of the said Schedule I as part and parcel thereof utilised for 
the benefit of and free access to the said tomb that the incomes derived from the properties 
forming items 7 to 17 of the said Schedule I should be utilised for the kainkariyam 
(services) expenses relating to the samadhi (tomb) that tHe said first Schedule properties 
should be managed and enjoyed and the kainkarityam relating to the said samadhi per- 
formed by me during my life-time and after me, by the persons who may be appointed 
by me according țo my discretion, that the said properties should be charged solely with 
the said kainkariyam (services) in the manner stated above and that no one else should 
have any right or interest therein, that no one should alienate the said properties in any 
‘manner, that all necessary interest should be taken in improving the said properties and 
that I should make a settlement in writing, mentioning the above particulars, and within 
a few days thereafter, my husband passed away. As desired by him, he has been entombed 
in the property forming the. first item of Schedule I herein. A person was appointed 
for (doing) pooja in respect of the said samadhi and daily pooja as well as special 
Gurupooja and annadhanam (charity of feeding), etc., in Avani (August-September) of 
the first year in Tiruvona Nakshatram when he died, have been conducted. In having so 
_ conducted. them, a sum of Rs. 200 has been spent in connection with the expenses of 
daily pooja and for the salary of the person and a sum of Rs. 1,000 for Gurupooja and 
annadhanam, etc., in the aforesaid one year. The properties forming items 7 to 16 of 
Schedule I fetch only an income of Rs. 400 per year. Since it is not sufficient for 
conducting the said kainkariyams (services) and as I intend that the said kainkariyams 
shall be regularly and decently conducted by contributing the amount required for the 
expenditure over and above the said income, that the said acts shall be hereditarily and 
permanently performed for ever and that necessary arrangements must be made therefor, 
I have, with a view to discharge my duties which I have towards my husband and also 
realising the necessity of utilising also the income derived from my private properties 
described in Schedule II herein for the expenses in connection with the kainkariyam of 
the said samadhi, executed this settlement deed including also my private properties 
mentioned above. I have therefore charged all the properties mentioned in Schedules J’ 
and II herein solely with my husband’s samadhi kainkariyam. I have decided that out 
of the incomes derived from the aforesaid properties, the Revenue, Union and 
other theervas payable in respect of the aforesaid properties and the expenses in connection 
with repairs and improvement shalf be deducted, that, from out of the balance income, 
the expenses in connection with the daily pooja of the said samadhi, the expenses in respect 
of the salary of the person conducting the said daily pooja and, the expenses in connection 
with Gurupooja and annadhanam, etc., performed on the day of Tiruvona Nakshathram 
in the month of Avani of every year shall be regularly met and the said Kainkariyams 
decently performed, that after deducting the expenses incurred in the manner stated above 
the surplus that may be left over shall be spent for matters connected with education and 
that the properties described in Schedules I and IJ herein shall be enjoyed and all the 
acts performed in the manner stated above with the income derived therefrom during 
my lifetime and-after my death by K. Ramaswami Doss Avargal, my junior son-in-law, 
who has married my younger daughter, son of Krishna Konar Avargal, Yadhava, Vaishnavite, 
manager of my Motor Service, since I fully believe that only the said K. Ramaswami Doss 
Avargal is the fit and proper person to perform all the above acts truly, regularly and 
efficiently after my lifetime, and after him his male descendants in hereditary succession 
ag hukdars and I have executed this settlement. Koilpati, where the properties described 
in Schedules I and II herein, being a place growing in importance from day to day, the 
vacant land in the properties described in Schedules I and II herein may be sold if and 
when they can fetch suitably and profitably high price and for the amounts realised ‘by 
such sale, other substantial properties capable of yielding income may be purchased. 
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Except under such circumstances, no one has the right to make any other alienations 
whatever. Should any such alienations be made, it shall not be valid. No one has the 
right to cancel this settlement or make alterations therein.” 
As appears from the above, Kanakasabapathi was entombed after his death 
and the question is as to the validity of the dedication made therefor. It will be 
seen that the settlement deed proceeds on the footing that the dedication was made 
in pursuance of the desire of the husband and that the items in Schedule 2 thereto 
which are items 18 to 24 of Schedule II attached to the plaint in this suit are the 
widow’s own property and not part of the estate of Kanakasabapathi. The 
Courts below have found both these assertions not to be true.» But no question 
has been raised before the Courts below or before us that the settlement, even 
if otherwise valid, was beyond the powers of the limited owner, Gomathi Ammal. 
The Courts below in coming to the conclusion that the dedication was invalid 
(partially as held by the Subordinate Judge and wholly as held by the High Court) 
relied on Kunhamutty v. Thondikkodan Ahmad Musaliar and two others’ and 
other cases following it. Learned counsel for the defendants-appellants contested 
the correctness of this line of decisions and also urged that the dedication in the 
present case was substantially one for religious and charitable purposes like 
Gurupooja, annadhanam and education and that, therefore, this does not come 
within the scope of these cases. It will be convenient to consider this latter 


contention first. 


From the recitals in the settlement deed set out above, it will be seen that 
items 1 to 6 are vacant sites, and that the samadhi is in item 1, while items 2 to 
6 have been set apart along with item 1 for the benefit of and free access to the 
samadhi. All the other items 7 to 25 have been dedicated in order that the 
income thereof may be utilised for the following services. (1) Expenses in 
connection with the daily pooja of the said samadhi and the salary of the person 
conducting the daily pooja; (2) Gurupooja and annadhanam to be performed 
annually at the samadhi on Thiruvona Nakshathram day in Avani when he died, 
that is, the day of the annual sradh of late Kanakasabapathi; and (3) any balance 
left over after meeting the above expenses to be spent for matters connected with 
education. Learned counsel for the appellants points out that the recitals in 
the deed show that only a sum of Rs. 200 had been spent by the widow in con- 
nection with the expenses of daily pooja and that as much as Rs. 1,000 had been 
spent for Gurupooja and annadhanam on the day of annual sradh, and that it 
was to enable the Gurupooja and annual sradh to be performed regularly on 
‘more or less the same scale that items 7 to 25 of Schedule II to the plaint with 
their income has been dedicated. It is urged, therefore, that the performance of 
the pooja and the feeding at the annual sradh on a substantial scale and the 
utilisation of the balance, if any, for educational purposes, were the main destina- 
tion of the income and hence the main object of the settlement and that accord- 
ingly the dedication is valid. We are unable to accede to this contention. There 
is no evidence in the case as to what ‘Gurupooja’ contemplated in the deed 
consists of and whether it is not merely worship of the deceased entombed in the 
samadhi. Though the word ‘Guru’ ordinarily refers to a preceptor, it is not in- 
applicable to an ancestor considered as Guru. However that may be there is 
enough in the settlement deed to show what the dominant motive of the dedication 
is. A careful perusal of the document shows that Gurupooja and annadhanam on 
the sradh day were contemplated as being parts of the worship at the tomb. 
There can be no doubt about it at least so far as items 1 to 10 are concerned 
which fetch only a small income. The inspiration and motive for the dedication 
therefor is*the alleged desire of the husband that the properties and their income 
are to be utilised for the kainkariyam (services) expenses relating to the said 
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1. (1934) I.L.R. 58 Mad. 204: 68 M.L.J. 107. 
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samadhi. The dedication of additional items 11 to 25 is only in pursuance of 
the same,impulse. It is recited that during the first year after her husband’s 
death she herself got the daily pooja as well as Gurupooja and annadhanam on 
the sradh day conducted and spent for the same. Her spending as much as 
Rs. 1,000 for Gurupooja and annadhanam on the day of sradh was clearly as part 
of the samadhi kainkariyam which she had undertaken. It is for the continuance 
of the samadhi kainkariyam on the same scale that she endowed additional pro- 
perties over and above what was said to have been endowed at the desire of her 
husband. It is clear, therefore, that all these various items of expenses are 
contemplated as expenses for the samadhi kainkariyam and not for any other kind 
of religious or charitable purpose as such. That the dedication was meant not 
for the annual sradh or education as such but only as part of samadhi kainkariyam 
is clinched by the term in the deed, Exhibit D-8, which runs as follows: 

“I have, therefore, charged all the properties mentioned in Schedules I and IJ herein 
(Schedule II of the plaint) solely with my husband’s samadhi kainkariyam”. 
Hence notwithstanding that the major portion of the income may have to be 
spent for Gurupooja and annadhanam in connection with the annual sradh, it is 
clear that the dominant purpose of this dedication was the samadhi kainkariyam, 
that is to say that worship of and at the samadhi (tomb). The validity or other- 
wise, therefore, of the dedication must be determined on that footing and not as 
though it was a dedication for the performance of the annual sradh on a substan- 
tial scale or for annadhanam as such. Nor does it make any difference in this case 
that the surplus is contemplated to be utilised for educational purposes. That 
surplus is contingent and indefinite as well as dependent on the uncontrolled dis- 
cretion of the 2nd defendant as to the scale on which he chooses to perform the 
the samadhi kainkariyam. 


The validity, therefore, of such a dedication as was made under Ex. D-8 
for the worship primarily connected with the tomb of a deceased person falls to 
be considered. As already stated the Madras High Court has pronounced 
against it in a number of cases, viz., Kunhamutty v. Thondikkodan Ahmad Mu- 
saliar and two others; A. Draiviasundaram Pilla v. Subramania Pillai? and 
Veluswami Goundan v. Dandapani.” It has been brought to our notice that the 
said High Court in a case which came up for its consideration subsequent to the 
judgment in the present case felt that the above line of cases require re-considera- 
tion and referred the question for the consideration of a Full Bench. But we are 
informed that the Full Bench reference did not materialise on account of the sub- 
ject-matter therein having been compromised. 


It was held in the Madras decisions above noticed that the building of a 
Samadhi or a tomb over the remains of a person and the making of provisions 
for the purpose of Gurupooja and other ceremonies in connection with the same 
cannot be recognised as charitable or religious purpose according to Hindu law. 
This is not on the ground that such a dedication is for a superstitious use and 
hence invalid. Indeed the law of superstitious uses as such has no application 
‘ to India! The ground of the Madras decisions is that a trust of the kind can 
claim exemption from the rule against perpetuity only if it is for a religious and 
charitable- purpose recognised as such by Hindu law and that Hindu law does 
not recognise dedication for a tomb as a religious or charitable purpose. It is, 
however, strenuously argued by the learned counsel for the appellants that the 
pérpetual dedication of property in the present case as in the Madras cases above 
referred to, must be taken to have been made under the belief that it is produc- 
tive of spiritual benefit to the deceased and as being somewhat a a to 








1. (1934) I.L.R. 58 Mad. 204 at 211: i M.L.J. 328. 
68 M.L.J. 107. -(1946) 1 M.L.J. 354: LL.R. (1947) 
2. LL.R. 1945 Mad. 854: (1945): Mad. 47. 


808 on THE MADRAS LAW JOURNAL REPORTS. [1953 


“worship ‘of ancestors at a sradh, It is urged, therefore, that they are for reli- 
gious purposés and hence valid. The following passage in Mayne’s Hindu Law, 
11th Edition, at page 192, is relied on to show that a 


f “What are purely religious purposes and what religious purposes will be charitable 
-must be entirely decided according to Hindu law and Hindu notions”. 


It is urged that whether or not such worship was originally part of Hindu 
religion, this practice has now grown up and with it the belief in the spiritual 
efficacy thereof and that Courts cannot refuse to accord recognition to the same 
or embark on an enquiry as to the truth of any such religious belief, provided it 
is not contrary to law or morality. It is further urged that unlike in English 
law, the element of actual or assumed public benefit is not the determining factor 
‘as to what is a religious purpose under the Hindu law. Now, it is correct to say 
that what is a religious purpose under the Hindu law must be determined accord- 
ing to Hindu notions. . This has been recognised by Courts from very early times. 
(Vide Fatima Bibi v. The Advocate-General of Bombay and another) Tt cannot 
‘also be disputed that under the Hindu law religious or charitable purposes are 
not confined to purposes which are productive of actual or assumed public bene- 
fit. The acquisition of religious merit is also an important criterion. This is 
illustrated by the series of cases which recognise the validity of perpetual en- 
-dowment for the maintenance and worship of family idols or for the continued 
performance of annual sradhs of an individual and his ancestors. See Dwarka- 
nath Bysack and another v. Bwrroda Persaud Bysack® and Rupa Jagashet v. 
Krishnaji.2 So far as the textual Hindu law is concerned what acts conduce to 
religious merit and justify a perpetual dedication of property therefor is fairly 
‘definite. As stated by the learned author, Prananath Saraswathi, on the Hindu 
Law of Endowments, at page 18— 


“From very ancient times the sacred writings of the Hindus divided works produc- 
tive of religious merit into two divisions named ishta and purtta, a classification which 
has come down to our own times. So much so that the entire object of Hindu endow- 
‘ments will be found included within the enumeration of ishta’ and purtta’, 


‘The learned author enumerates what are ishta works at pages 20 and 21 and 
what are purtia works at page 27. This has been adopted by later learned 
authors on the law of Hindu. Religious Endowments and accepted by Justicé 
Subramania Ayyar in his judgment in Parthasarathy Pillai and another v. Thiru- 
vengada Pillai and others.* These lists are no doubt not exhaustive but they, 
indicate that what conduces to religious merit in Hindu law is primarily a matter 
of Shastraic injunction. To the extent, therefore, that any purpose is claimed 
to be a valid one for perpetual dedication on the ground of religious merit though 
lacking in public benefit, it must be shown to have a Shastraic basis so far’ as 
Hindus are concerned. No doubt since then other religious practices and beliefs 
may have grown up and obtained recognition from certain classes, as constituting 
purposes conducive to religious merit. If such beliefs are to be accepted by 
Courts as being sufficient for valid perpetual dedication of property therefor 
without the element of actual or presumed public benefit it must at least - 
be shown that they have obtained wide recognition and constitute the religious 
practice of a substantial and large class of persons. That is a question which 
does not arise for direct decision in this case. But it cannot be maintained that 
the belief in this behalf of one or more individuals is sufficient to enable them 
to make a valid settlement permanently tying up property. The heads of reli- 
gious purposes determined by belief in acquisition of religious merit cannot be 











) LL.R. 6 Bom, 42. 4. (1907) I.L.R. 30 Mad. ; 
02 (1878) LER. 4 Cal, 443: M.L.J. 379. P E es 


Ty] ` SARASWATHI V. RAJAGOPAL AMMAL (s.c.) (Fagannadha Das, 7.). 809 


allowed to be widely enlarged consistently with public policy and needs of modern 
society. ‘ 
The learned Judges of the Madras High Court appear to have made the 
Full Bench reference above noticed on an argument before them that erection of 
tombs for deceased persons and endowment of properties for the upkeep thereof 
and for the performance of worship thereat were common amongst Hindus of 
certain communities and that it is believed by them to redound to their spiritual 
benefit, and that the validity of such endowments have been recognised by the 
Courts. But the case that they referred to is Muthukana Ana Ramanadham 
Chettiar v. Vada Levvai Marakayar and others,’ which relates to Muslims and 
it may well be that the position is, as stated therein, amongst Muslims. We have 
been referred to a statement at page 223 of P. R. Ganapathi Iyer’s Hindu and 
Mahomedan Endowments, 2nd Edition, wherein it is stated— 

“Gifts for the maintenance of tombs or samadhis of private persons have been 
regarded as valid under the Hindu law.” 
We have been unable to find on what authority this statement was based. There 
is only a solitary passage in the case reported as the Most Reverend Joseph Colgan 
v. Administrator-General of Madras? wherein it appears as follows:— 


“Dedication of property in perpetuity for the performance of religious ceremonies, 
‘maintenance of tombs and other purposes not allowed by English law to be charitable, 
have always been held lawful amongst Hindus and Muhammadans’. 

In so far as this statement relates to tombs of Hindus, we are unable to find any 
support from our knowledge and experience. There have been no doubt in- 
‘stances of Hindu Saints having been deified and worshipped but very few, if at 
all have been entombed and we are not aware of arly practice of dedication of property 
for such tombs amongst Hindus. Such cases, if they arise, may conceivably stand 
on a different footing from the case of an‘ordinary private individual who is 
entombed and worshipped thereat. The case reported as The Board of Commis- 
sioners for, the Hindu Religious Endowments, Madras v. Pidugu Narasimham and 
others’ has also been referred to. It is a somewhat curious case furnishing an 
instance where images of as many as 66 heroes who were said to have been 
killed in a war between two neighbouring kingdoms in the 13th century were 
installed in a regular temple and systematically worshipped by the public for 
‘several centuries and inam grants therefor made during the Moghul period. 
With reference to the facts of that case, the learned Judges were inclined to 
hold that the worship was religious. This, however, is a case of a grant from 
a sovereign authority and in any case`is not an endowment for worship of a 
tomb. In the three Madras cases in which it was held that the perpetual dedi- 
cation of property by a Hindu for performance of worship at a tomb was not 
valid, there was no suggestion that there was any widely accepted practice of 
` raising tombs and worshipping thereat and making endowments therefor in the 
belief as to the religious merit acquired thereby. In the present case also, no 
‘question has been raised that in the community to which the parties belong there 
‘was any such well-recognised practice or belief. The defendants in the written- 
statement make no assertion about it. But on the other hand, the plaintiff in 
-paragraph 12 of his plaint, asserts that the— í 

“Institution of Samadhi and ceremonies connected with it are not usual in the 
community to which the parties belong”. 

Indeed it may ‘be assumed that such a practice is not likely to grow up amongst 
Hindus where cremation and not burial of the dead is the normal practice, except 
-probably as regards sanyasis and in certain dissident communities. We see no 
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reason to think that the Madras decisions are erroneous in holding that perpetual 
dedication of property for worship at a tomb is not valid amongst Hindus. 


We accordingly affirm the judgment of the High Court and dismiss the 
appeal but in the circumstances without costs. 


Agent for Appellants: S. Subramanian. ` 


Agent for Respondent: M. S. K. Aiyangar. 
G.R.|K.S. . Appeal dismissed. 


[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction. ] 


PRESENT: —M. PATANTALI SASTRI, Chief Justice, S. R. Das, Vivian BOSE, 
GauraĮm Hasan, anb N. H. Buacwaty, Jj. 


Sir Kikabhai Premchand, Kt., Bombay .. Appellant*® 
v. 
The Commissioner of Income-tax (Central), Bombay ` .. Respondent. 


Income-tax Act (XI of 1922), section 10 (1)—Scope—Assessee a dealer in silver 
and shares—Withdrawal of certain silver bars and shares and settlement on trusts— 
Assessee a beneficiary under the trusis—if liable to be assessed on fictional profits on the 
transfer of the stock. : 


The assessee maintained his accounts according to the mercantile system. In 
the course of the vear of accounting the assessee withdrew some bars of s'iver 
and shares from his business and settled them on certain trusts, three in number. The 
assessee was one of the beneficiaries in all three trusts retaining to himself a reversionary 
life interest after the death of his wife who was given the first life interest. After 
certana other life interests the ultimate beneficiaries were charities. The assessee was 
the managing trustee expressly so created in -two of the trusts and virtually so in the 
third. In his books the assessee credited the business with the cost price of the bars and 
shares so withdrawn. There was no suggestion that the bars and shares were withdrawn 
otherwise than in good faith. 


It was contended on behalf of the Revenue that (i) the assessee was liable to account 
for the assets withdrawn from the business at the market rate prevailing at the date 
of the withdrawal; (ii) that if the act of withdrawal is at'a time when the market price 
is higher than the cost price, then the State is deprived of a potential profit. 


Held: By the Majority, (Bhagwati, J., holding contra)—For income-tax purposes 
each year is a self-contained accounting peritd and income, profits and gains made in that- 
year alone can be taken into consideration. , One is not concerned with potential profits 
ae may be made in another year any more than one is with losses which may occur in 
the future. 


The assessee was right in entering the cost value of the silver and shares at the 
date of the withdrawal, because it was not a business transaction and by that act the 
business made no profit or gain, nor did it sustain a loss and the assessee derived no income 
from it. He may have stored up a future advantage for himself but as the transactions 
were not bus’ness ones and as he derived no immediate pecuniary gain the State cannot 
tax them, for under the Income-tax Act the State has no power to tax a potential 
future advantage. All it can tax is, profits and gains made in the relevant accounting 
year. 


Per Bhagwati, J., contra.—Even in the case of withdrawal as in the case of the 
realisation of the asset the business is entitled to credit in the goods account the market- 
value of the asset as at the date of its withdrawal whatever be the method adopted by 
it for valuation of its stock in trade on hand at the close of a year of account. 


On Appeal by Special Leave granted by the Supreme Court on 3rd October, 
1950, from the Judgment and Decree, dated the 14th day of September, 1949 
of the High Court of Judicature at Bombay (Chagla, C.J. and Tendolkar, J.) in 
its Original Civil Jurisdiction in Income-tax Reference No. 1 of 1949 arising 
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+ 


I]: KIKABHĦAI PREMCHAND 0. COMMR. OF. INCOME-TAX (s.c.) (Bose, J). 8u 


out'of the Order, dated the 20th day of February, 1948 and 9th April, 1948 of the 
Income-tax Appellate Tribunal, Bombay Bench ‘B’, Bombay in I.T.A. No, 894 
of 1947]48. 


R. J. Kolah, Advocate, for ‘Appellant. 


M..C. Setalvad, Attorney-General for India (G. N. Joshi, Advocate with 
him), for Respondent. 


The Judgment of the Court was delivered by 

Bose, J—This is an appeal by an assessee against a judgment and order 
of the High Court at Bombay delivered on a reference made by the Income-tax 
Appellate Tribunal. The Bombay High Court refused leave to appeal but the 
assessee obtained special leave from this Court. 


The appellant deals in silver and shares and a substantial part of his hold- 
ing is kept in silver bullion and shares. His business is run and owned by 
himself. His accounts are maintained according to the mercantile system. It 
is admitted that under this system stocks can be valued in one of two ways and 
provided there is no variation in the method from year to year without the sanc- 
tion of the Income-tax authorities an assessee can choose whichever method he 
wishes. In this case, the method employed was the cost price method, that is to 
say, the cost price of the stock was entered at the beginning of the year and not 
its market value and similarly the cost price was again entered at the close of the 
year of any stock which was not disposed of during the year. The entries on the 
one side of the accounts at the beginning of the year thus balance those on the 
other in respect of these items with the result that so far as they are concerned 
the books show neither a profit nor a loss on them. This was the method regu- 
larly employed and it is admitted on all hands that this was permissible under 
this system of accounting. 


The accounting year with which we are concerned is the calendar year 1942. 
The silver bars and shares lying with the appellant at the beginning of the year 
were valued at cost price. 


In the course of the year the appellant withdrew'some bars and shares from 
the business and settled them on certain trusts, three in number. The appellant 
was one of the beneficiaries in all three trusts retaining to himself a reversionary 
life interest after the death of his wife who was given the first life interest. After 
certain other life interests the ultimate beneficiaries were charities. The appel- 
lant was the managing trustee ‘expressly so created in two of the trusts and 
virtually so in the third. In his books the appellant credited the business with 
the cost price of the bars and shares so withdrawn and there lies the crux of the 
issue which we have to determine. There is no suggestion in this case that the bars 
and shares were withdrawn from the business otherwise than in good faith. 


According to the appellant, the act of withdrawal resulted in neither income 
nor ‘profit nor gain either to himself or to his business, nor was it a business 
transaction, accordingly ‘it was not taxable. 


The learned Attorney-General raised two contentions. First, he said that 
as the bars and shares were brought into the business any withdrawal of them 
from, the business must be dealt with-along ordinary and well-known business 
lines, namely, that if a person withdraws an asset from a business he must ac- 
count for it to the business at the market rate prevailing at the date of the with- 
drawal. He said that the mere fact that the appellant was the sole owner of the 
business can make no difference, for under the Act income is assessable under 
distinct heads and when we are working out the income of a business the rules 
applicable to business incomes must be applied whoever is the owner. His seconti 
contention was that if the.act of withdrawal is at a time when the market price 
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is higher than the cost price, then the State is deprived of a potential profit. He 
conceded that had the market rate been lower than the cost price, then the appel- 
lant would have been entitled to set off the loss on those transactions against his 
overall profit on the other transactions and thus,obtain the advantage of a lower 
tax on the overall picture. 


We are of opinion that the learned Attorney-General’s second contention is 
unsound because, for income-tax purposes, each year is a self-contained account- 
ing period and we can only take into consideration income, profits and gains made 
in that year and are not concerned with potential profits which may be made in 
another year any more than we are with losses which may occur in the future. 


As regards the first contention, we are of opinion that the appellant was 
right in entering the cost value of the silver and shares at the date of the with- 
drawal, because it was not a business transaction and by that act the business 
made no profit or gain, nor did it sustain a loss, and the appellant derived no 
income from it. He may have stored up a future advantage for himself but as 
the transactions were not business ones and as he derived no immediate pecuniary 
gain the State cannot tax them, for under the Income-tax Act the State has no 
power to tax a potential future advantage. All it can tax is income, profits and 
gains made in the relevant accounting year. f 

It was conceded that if these assets had been sold at cost price the State 
could have claimed nothing, for a man cannot be compelled to make a profit out 
of any particular transaction. It was also conceded that if the silver and stocks 
had lain where they were, then again there would have been no advantage to the 
State because the appellant would have been entitled to enter their closing values 
at cost at the end of the year. The learned Attorney-General even conceded that 
if they had been sold at a loss the appellant would have been entitled to set that 
off against his other gains, but he said that that is because all those are business 
transactions and that is the way the law deals with such matters when they occur 
in the ordinary course of business. But, he argued, when there is a withdrawal 
and no sale or its equivalent, the matter is different. As this is a business, any 
withdrawal of the assets is a business matter and the only feasible way of regard- 
ing it in a business light is to enter the market price at the date of the withdawal 
and whether that happens to favour the assessee or the State is immaterial, We 
do not agree. ` ; 

It is well recognised that in revenue cases regard must be had to the sub- 
stance of the transaction rather than to its mere form. In the present case disre- 
garding technicalities it is impossible to get away from the fact that the business 
is owned and run by the assessee himself. In such circumstances we are of 
‘opinion that it is wholly unreal and artificial to separate the business from its 
owner and treat them as if they were separate entities trading with each other 
and then by means of a fictional sale introduce a fictional profit which in truth 
and in fact is non-existent. Cut away the fictions and you reach the position 
that the man is supposed to be selling to himself and thereby making a profit out 
of himself which on the face of it is not only absurd but against all canons of 
mercantile and income-tax law. And worse. He may keep it and not show a 
profit. He may sell it to another at a loss and cannot be taxed because he cannot 
be compelled to sell at a profit. But in this purely fictional sale to himself he is 
compelled to sell at a fictional profit when the market rises in order that he may 
be compelled to pay to Governnfént a tax which is anything but fictional. 


Consider this simple illustration. A man trades in rice and also uses rice 
for his family consumption. The bags are all stored in one godown and he draws 
ypon his stock as and when he finds it necessary to do so, now for his business, 
now for his own use. What he keeps for his own personal use cannot be taxed 
however much the market rises; nor can he be taxed on what he gives away from 
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his own personal stock, nor, so far as his shop is concerned, can he be compelled 
to sell at a profit. If he keeps two sets of books and enters in one all the bags 
which go into his personal godown and in the other the rice which is withdrawn 
from the godown into his shop, rice just sufficient to meet the day to day demands 
of his customers so that only a negligible quantity is left over in the shop after 
each day’s sales, his private and personal dealings with the bags in his personal 
godown could not be taxed unless he sells them at a profit. What he chooses to 
do With the rice in his godown is no concern of the Income-tax department 
provided always that he does not sell it or otherwise make a profit out of it. He 
can consume it, or give it away, or just let it rot. Why should it make a diffe- 
rence if instead of keeping two sets of books he keeps only one? How can he 
be said to have made an income personally or his business a profit, because he 
uses ten bags out of his godown for a feast for the marriage of his daughter? 
How can it make any difference whether the bags are shifted directly from the 
godown to. the kitchen or from the godown to the shop and fiom the shop to the 
kitchen, or from the shop back to the godown and from there to the kitchen? 
And yet, when the reasoning of the learned Attorney-General is pushed to its 
logical conclusion, the form of the transaction is‘of its essence and it is taxable 
or not according to the route the rice takes from the godown to the wedding 
feast. In‘our opinion, it would make no difference if -the man instead of giving 
the feast himself hands over the rice to his daughter as a gift for the marriage 
festivities of her son. 

The appellant’s method of book-keeping reflects the true position. As he 
makes his purchases he enters his stock at the cost price on one side of the 
accounts. At the close of the year he enters the value of any unsold stock at cost 
on the other side of the accounts thus cancelling out the entries relating to the 
same unsold stock earlier in the accounts; and then that is carried forward as 
the opening balance in the next year’s accounts. This cancelling out of the 
unsold stock from both sides of the accounts leaves only the transactions on 
which there have been actual sales and gives the true and actual profit or loss 
‘on his vear’s dealings. In the same way, the appellant has reflected the true 
_ state of his finances and given a truthful picture of the profit and loss in his 

pusiness by entering the bullion and silver at cost when he withdrew them for a 
“purely non-business purpose and utilised them in a transaction which brought him 
neither income nor profit nor gain. 

There is no case quite in point. The learned Attorney-General relied ‘cn, 
Gold Coast Selection Trust Limited v. Humphrey (H. M. Inspector of Taxes)}, 
but there the assessee received a new and valuable asset in exchange for another 
in the ordinary course of his trade. It was held that he was bound to account for 
the receipt at a fair market-valuation, for though the receipt was not money it was 
capable of being valued in terms of money. In the present case, the assessee’s 
business received nothing in exchange for the withdrawal of the assets, neither 
_ money nor monev’s worth, therefore the only fair way of treating the matter was 

to do just what the appellant did, namely to enter the price at which the assets 
were valued at the beginning of the year so that the entries would cancel each 
other out and leave the business with neither a gain nor a loss on those tran- 
sactions. 

The learned Attorney-General contended that if that was allowed great loss 
would enstte to the State because all a man need do at the end of the year would 
be to withdraw all assets which had risen in value and leave only those which had 
depreciated and thus either show a loss or reduce his taxable profits. 

This argument can only prevail on the assumption that the State can tax 
potential profits because, except for that, the State would neither gain nor lose in 


1. .(1946) 30 Tax Cases 209. 
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‘a case of this kind. Had the assets been left where they were, they would have 


been valued at- the end of the year as they were at the beginning, at.the cost price 
and we would still be where we are now. But the assumption that there would 
‘bea gain at some future indefinite date is mere guess work, for equally there 
might be loss. Apart, however, from.that the learned Attorney-General’s rule is 
equally capable of abuse. A man coitld.as easily withdraw from the business 
assets which had depreciated and enter in his books the depreciated market-value 
and: leave’ at cost price the assets which had risen. . 


There are two cases which bear a superficial resemblance to this case. They 
are In the matter of Messrs.-Chouthmal Golapchand” and In re The*Spanish 
Prospecting Company Limited?. i 


We refrain from expressing any opinion’ about them, especially as ‘they 
appear to reach different conclusions, because the facts are not the same and the 
questions which grose on the facts there were not argued here. They raise 
matters of wider import which will require consideration in a suitable case. These 


- cases were not cases of a business owned and run by a single owner and so the 


A 


fiction of treating the business as a separate entity from its owner actually trading 
with him, which we are asked to apply here, does not arise, In the. next place, the 
businesses there were not continuing as here. : 


In the Calcutta case, a partnership was wound up and the question related 
to the valuation of assets consisting of stocks and shares, on the dissolution. In 


.the English case, a’ company with no fixed capital was under liquidation and. the 


question ‘was whether the market-value of certain debentures which the company 
had purchased ought to be brought into the profit and loss account so as to 
augment the profits actually shown in the balance-sheet. The company wished to 
treat those debentures as of no value and thus show a much smaller profit than 
would otherwise have been the case. On the answer to that question hung the 
fate of two servants of the company who, under the terms of their agreement with 
the company, could only be paid their salaries out of the profits of the company. 
. Neither case is, in our opinion, apposite here. 


The questions referred were :— 
“(1) Whether in the circumstances of the case any ‘income arose to` the assėsseg 
as à- result of the transfer of shares and silver bars to the trustees? 


(2) If the answer to the question (1), is. in the affirmative, whether the method 
employed by the Appellate Assistant Commissioner and upheld by the Appellate Tribunal 
in computing the assessee’s income from the transfer is the proper method for computing 
the income? P, 

Our answer to ie first question is siii in the circumstances of this case no income 
arose to the appellant as a result of the transfer of the shares and silver. bars to 
the trustees. In view of that the second question does not arise. 

The appeal is allowed with costs. 


Bhagwati, J~—This appéal by special leave from'a judgment of the High 
Court of Judicature at Bombay on a reference by the Income-tax Appellate 
Tribunal under section 66 (1) of the Indian Income-tax Act XI of 1922 raises 
an interesting question as to the valuation of an asset withdrawn from the stock- 
in-trade of a running business. 


The assessee was in the year of ‘account (calendar year 1942) a dealer in 
shares and: silver. On the 21st January, 1942, he withdrew from the business 
certain shares and silver bars ‘and executed two deeds of trust'and onthe 19th! 
October, 1942, he withdrew further shares and silver bars and executed.a third 
deed‘ of trust. The terms and ‘conditions. of the deeds of\trust are not maferial ; 
for the purpose of this-appeal. 
ee ee a a es ers 
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The assessee kept his books of account on the mercantile basis and the 
method employed by him in the past for valuing the closing stock of his stock in 
trade was valuation at the cost price thereof. The deeds of trust were valued for 
the purpose of stamp at the market-value of the shares and silver bars prevailing 
at the dates of their execution. The assessee however showed the transfer of 
these shares and silver bars to the trustees in the books of account at the cost price 
thereof thus setting off the debit shown in respect of the same at the beginning of 

- the year of account. He contended that the market-value of the said shares and 
silver bars on which the stamp duty was based could not be the basis for com- 
puting his income from the stock-in-trade thus transferred. The Income-tax 
Authorities did not accept this contention and assessed the profit at the difference 
between the cost price of the said shares and silver bars and the market-value 
thereof at the date of their withdrawal from the business. The I.T.O., the Ap- 
pellate Assistant Commissioner as also the Income-tax Appellate Tribunal rejected 
this contention of the assessee and the Income-tax Appellate Tribunal submitted 
at the instance of the assessee a case under section 66 (1) of the Act referring 
the following two questions for the decision of the High Court :— 


“(1) Whether in the circumstances of the case any income arose te the petitioner. 
as a result of the transfer of shares and silver bars to the trustees? 


(2) If the answer to the question (1) is in the affirmative whether the method 
Employed by the Appellate Assistant Commissioner and upheld by the Appellate Tribunal 
in. computing the petitioners income from the transfer is the proper method for 
computing the income?” ; ` i 


The High Court answered both the questions in the affirmative. 


It was not disputed before the Income-tax Appellate Tribunal that the 
shares transferred were the stock in trade of the business. As regards the sil- 
ver bars the Tribunal found that the assessee had been making purchases and 
sales frequently and that the silver also was stock in trade and not a capital in- 
vestment. Both the shares and the silver bars were thus part of the stock in 
trade of the business. They had been purchased by the'assessee from- time to 
time and formed part of the stock in trade of the business and had been shown at 
the cost price thereof in the books of account of the previous years and also 
at the opening of the year of account. 


If the shares and the silver bars which were thus withdrawn from the stock 
in'trade of the business had continued to form part of the stock in trade at the 
closing of the year of account, the value of these shares and silver bars would 
also have been shown at the cost price in accordance with the system of accounts 
maintained by the assessee. The question however which falls to be determined 
is what is the effect of these assets having been withdrawn from the stock in trade 
of the business. 


So far as the business itself is concerned the asset which has been brought 
in is of a particular value at the date when it has been so brought in and it is 
then valued in the books of account at its cost. In the course of the business 
however the asset appreciates or depreciates in value in accordance with the 
fluctuations of the market. If the cost price basis is adopted for the valuation of 
the stock in trade at the close of the year this appreciation or depreciation in the 
value as the case may be would not be reflected in the accounts. If however the 
market value basis is adopted for.such valuation, the asset on being valued at the 
market rate thereof at the close of the year might show a loss and this loss would 
be allowed by the Income-tax Authorities in computing the profit or loss of the 
business. In either event, the assessee would have to carry over the asset in the 
books of account of the subsequent year at the valuation adopted at the close of 
the previous year and the assessee would not be allowed to change the basis of 
valuation thus adopted unless he chose to adopt at the end of the subsequent year 
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or years valuation at thé cost price or the niarket valúe thereof whichever was lower. 
This process would continue until the-asset is realised. When the asset is realised 
the assessee would have to show the actual price. realised by the sale of the asset 
in the books of account and the difference between the price thus realised and the 
value shown in the beginning of the year of account would be the profit or loss as 
the case may be, in regard to that asset and that profit or loss would be allowed 
by the Income-tax Authorities in the computationsof profit or loss for that year 
of account. The adoption of one or the other basis of valuation would not how- 
ever make any difference in the ultimate result. On the cost price basis of valua- 
tion all intermediate fluctuations of price during the interval. between the bringing 
of the asset in the business and the realisation of it would be eliminated and the 
only thing considered in the accounts would be the difference between the price 
of the asset when it was brought into the.business and the price thereof when the 
asset was realised. On the other hand, the market value basis would bring into 
account each year the fluctuations in the market value of the asset as at the close 
of every year of account until the asset was realised with the result that in each 
and every year of account a rectification would have to be made in the result of 
the trading of the previous year which was not correctly reflected in the accounts 
by reason of the assessee having adopted the market value obtaining at the close 
of the previous year as the value of the asset. This process of rectification would, 
continue from year to year until the asset was realised in a particular year of 
account when the actual price realised on the sale of the asset would be brought 
into account in that year. The ultimate result of these operations so far as the 
asset itself is concerned would be no different. Because if regard be had to the 
various fluctuations in the market value which have been reflected in the accounts 
of the intermediate period, what the business actually gains or loses would be the 
difference between the cost price of the asset when it was brought in and the 
price at which it was sold when it was actually realised. The only advantage 
which the assessee obtains would be that he would be able to anticipate in a parti- 
cular year the loss that may be made on thé asset in the following year or years, 
which However might have to be rectified in the following year or years if the 
prices rose again. 


Is there any difference in the position when instead of the asset being realised 
is withdrawn from the stock in trade of the business? So far as the business is 
concerned the asset ceases to be a part of the stock in trade whether it is realised 
or is withdrawn from the stock in trade. The asset after it has been brought in- 
to the business appreciates or depreciates in value in accordance with the fluctua- 
tions of the market and that appreciated or depreciated asset continues to be a 

_part of the stock in trade of the business until it is realised or withdrawn. This 
appreciation or depreciation in value is not reflected in the books of account when 
the cost price basis is adopted for the valuation of the stock in trade at the close 
of the year of account, but is certainly reflected as above indicated in the books 
of account at the close of each year of account when the market valye basis is 
adopted. In each case however the actual profit or loss to the business as the 
case may be in relation to the price at which the asset was brought into the busi- 
ness would be determined at the date when the asset is realised. That would be 
the measure of the appreciation or depreciation in va'ue of the asset which till 
then formed a part of the stock in trade of the business, and would also be the 
measure of the ultimate profit or loss as the case may be of the busiriess in regard 
to that particular asset. When the asset is withdrawn from the stock in trade of 
the business the position in my opinion ‘would be no different. So far as the 
business is concerned the asset would go out and cease to be a part of its stock 
instrade and this again would be the measure of the profit or loss as the case may 
be of the business qua that particular asset. Tomy mind it makes not the slightest 
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difference whether an asset is realised in the course of the business or is with- 
drawn from the stock-in-trade of the business. An asset which has appreciated. 
or depreciated in value as the case may be in accordance with the fluctuations of 
the market ceases to be a part of the business, by the one process or the other. 
So far as the business is concerned it is entitled to credit in its goods account the 
price of that asset as has been realised by the sale thereof or the market value of 
that asset as at the date of its withdrawal. 


Looking at the matter from the assessee’s point of view also, it does not 
‘make any the slightest difference whether he realises the asset in the course of 
. the business or withdraws it from the business and utilises it in any manner he 

chooses. Having brought into the business an asset which was of a particular 
value at that time, he withdraws from the business that asset at a time when it 
has appreciated or depreciated in value. The business would be entitled to the 
. appreciation or depreciation in value of that asset in so far as the asset had be- 
come a part of the stock-in-trade of the business. When the asset is withdrawn 
by the assessee, the assessee obtains in his hands by reason of such withdrawal 
an asset which at the time of the withdrawal has appreciated or depreciated in 
value as the case may be in comparison with its value at the time when it was 
brought into the business and the assessee on such withdrawal would be able to 
deal with or dispose of an asset which had thus appreciated or depreciated in 
value. In my opinon the manner of his dealing with the asset after he withdraws 
it from the stock in trade of the business is really immaterial. What is material 
to consider is what is the value of the asset which he has withdrawn from the 
stock-in-trade of the business and that value can only be determined by the 
market value of the asset as at the date of its withdrawal. 


It was urged that the withdrawal of the asset from the stock-in-trade of the 
business was not a business operation and that an entry on the credit side credit- 
ing the cost price of the particular asset would therefore be enough. This argu- 
ment however does not take into account the appreciation or the depreciation in 
the value of the asset on the date of the withdrawal as compared with its value 
when it was initia'ly brought into the business. It also does not take into ac- 
count the fact that the assessee might have adopted the market value basis for 
valuation of the stock in trade on hand at the close of the previous year or years 
of account. The entry on the debit side at the beginning of the year of account 
would not then represent the cost price of the asset but would represent the 
market value of the asset at the close of the previous year of account. What 
would then be the rational basis on which the credit entry should be made at the 
date of withdrawal? Should it be the cost price of the asset which was not at 
all reflected into the accounts except at the initial stage when the asset was brought 
into the business or the market value of the asset when it was withdrawn? Surely 
the method of accounts keeping cannot make any difference to the actual position, 
whether an asset has appreciated or depreciated in value and what profit or loss 
if any accrued to the business when the asset was withdrawn from the stock-in- 
trade of the business. There is also a further fact to be considered and it is 
that when the asset is withdrawn from the stock-in-trade of the business there 
would be of necessity an entry in the account of the person withdrawing it debit- 
ing the price of that asset to him. If the assessee withdraws from the stock-in- 
trade of the business an asset which has thus appreciated or depreciated in va'ue, 
is there any justification whatever for debiting him with the cost price of that 
asset and not the market va'ue of the asset as at the date of withdrawal? In 
the event of the asset having appreciated in value the assessee should be debited 
in his account with the appreciated market value of the asset inasmuch as he with- 
draws from the stock in trade of the business an asset which is at that date of that 
market value. If, however, the asset has depreciated in value the.assessee should 
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certainly not be muleted. He withdraws from the stock in trade of the business 
an asset which is of a depreciated value as compared with its value when it was 
brought into the business and he should not certainly be debited with a higher 
price even though it may be the cost price as appearing in the books of account 
according to the particular system of accounting adopted by the assessee. 


'I am therefore definitely of the opinion that even in the case of withdrawal | 
as in the case of the realisation of the asset the business is entitled to credit in - 
the goods account the market value of the asset as at the date of its withdrawal 
whatever be the method adopted by it for valuation of its stock-in-trade on hand 
at the close of a year of account. 


. Shri R. J. Kolah appearing for the Appellant particularly relied upon a 
decision of the Calcutta High Court, In the maiter of Messrs. Chouthmal Golap- 
chand.1 The assessees there were the firm of Messrs. Chouthmal Gopalchand 
constituted by four partners with equal shares, and they had at the beginning of. 
the accounting year 1935-36 an opening stock of shares valued at cost price of 
Rs. 85,331. On the 8th January, 1936, the partners resolved to dissolve the 
firm with effect from the 30th March, 1936, and in view of the pending dissolu- 
tion they divided amongst themselves on the 9th March, 1936, these shares which 
were then valued at the rates prevailing in the market at an aggregate sum of 
Rs. 51,966. There was a difference of Rs. 33,365 between the value of the 
opening stock, viz., Rs. 85,331 and the then market valuation of Rs. 51,966 and 
this difference was claimed by the assessees as a loss in the assessment. This 
claim of the assessees was negatived on the ground that there was nothing to show 
that loss had occurred in the year of account. The assessees having adopted the 
system of valuing the shares at cost price at the end of every year and the opening 
of the next year, the cost price of the shares was taken to have been their value 
at the beginning of the year of account and the partition was taken as not amount- 
ing to a sale of the shares with the result that there was no evidence of any loss. 
With great respect to the learned Judges I do not see my way to agree with the 
reasoning of this judgment. Apart from the fact that this distribution of shares 
amongst thé partners was in view of the impending dissolution of the firm and 
different considerations may arise when one considers the distribution of the 
-assets of a dissolved partnership amongst its partners, the judgment does not take 
count of the fact that at the date of the partition the assets which had been 
brought into the business at the earlier dates had depreciated in value and it was 
these depreciated assets which were the subject-matter of partition between the 
partners. Even if the partition be not treated as a sale it was a transfer of pro- 
perty, the property of the firm being transferred to the individual partners thereof - 
and each partner obtaining an absolute interest in the shares thus transferred to 
him by the firm to the exclusion of the other partners therein. So far as the firm 
was concerned it was certainly a transfer of the property to the individual part- 
ners and even as regards the partners themselves it was a transfer of the interests 
of the partners inter se in the shares respectively transferred absolutely to each of 
them. If it were necessary to do so I would certainly say that the case was 
erroneously decided. (See also the judgment of Fletcher Moulton, L.J:, in Jn 
re Spanish Prospecting Co., Ltd.*). 


‘ The result therefore is that the answers given by the High Court to both the 
questions referred to it were correct and the appeal must be dismissed with costs. 


Agent for Appellant: Rajindar Narain. 
Agent for Respondent: G. H. Rajadhyaksha. 
G.R.|K.S. BS Bed Appeal allowed. 


1. (1938) 6 I.T.R. 733. 2. L.R. (1911) 1 Ch. 92 at p. 98, 
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[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction. ] 


PRESENT :—MEHRCHAND Manajan, B. K. MuKHERJEA AND B. JAGAN- 
NADHADAS, JJ. 


Shri Jagadguru Gurusidhwaswami Guru Gangadharaswami : 
- Murusavirmath, Head of the Shri Jagadguru Murusavirmath. Appellant* 
v. 


The Dakshina Maharashtra Digambar Jain Sabha a registered 
Samstha by its Secretary, Mr. Malgatti, now the present 
officers, (1) Mr. A. B. Mithore, since deceased; (2) Mr. B. 
B. Chowdhary .. Respondent. 


Limitation Act (IX of 1908), section 10 and Article 134-B—Permanent lease by 
spiritual head of a Math—Transfers of portions by lessee—Transferee making a gift of 
the land for building a school—Suit by succeeding matadhibadi to recover possession 
on the allegation that there was no legal necessity to support the lease—Limitation. 


_ In 1887 G the then head of a Math granted to P a permanent lease of a tract of land 
belonging to the Math. In 1892 P sold a portion of the leaseho:d property to B. Ia 
_ 1897 G died and was succeeded by his disciple H who did not repudiate the permanent 
lease granted by G and went on accepting rents from the lessee in the same way as before. 
In 1905 another part of the’ land was put up for sale in execution of a decree against P’s 
heirs and was purchased by K who in turn sold it to B. In 1910 B made a gift of the 
entire portion of the premises to D a registered body for the purpose of building a school 
upon it for the education of Jain students. H died in -1920 and for some time after his 
death the affairs of the Math were in the hands of a committee of management. On 25th 
November, 1925, J became the head of the Math. On 27th August, 1932, J instituted 
a suit against the heirs and successors of B for recovery of possession of the land 
comprised in the permanent lease on the allegation, that there being no legal necessity 
for the granting the lease the alienation was not binding on the Math and became void 

‘on the death of the last Mahanth. 


D the registered society who was impleaded as defendant under a wrong name was 
dismissed from the suit on the ground of misdescription and the suit decreed ultimately 
by the High Court on 26th November, 1942. On 3rd December, 1943, J commenced 
a suit against D claiming khas possession, 


_ Held: The suit brought more than 12 years after the death of the previous Mahant 
is barred under Article 134-B of the Limitation Act. 


The first suit was not a suit by a landlord against his tenant; it was a suit by the 
holder or manager of the Math to recover possession of Math property which was 
improperly alienated by his predecessor on the ground that the defendant became a 
trespasser as soon as the previous Mahant died and the plaintiff was entitled to recover 
possession on proof of his title. It cannot be said that D was a sub-lessee bound by the 
decree for possession obtained by the lessor against his lessee. Further D was in fact 
not a lessee under B and his heirs. Both in form and substance the deed in favour of 
was a gift by B. 


-As the lease to P was for valuable consideration the case would come within the 
terms of the exception laid down in section 10 of the Limitation Act and consequently D 
would not be precluded by reason of the fact that the property was to his knowledge 
a' trust property, from relying on the provisions of the statute which limit the time with- 
in which such suits must be brought. 


The expression “valuable consideration has a well-known connotation in law and it 
ig not synonymous with “adequate consideration”. The fact that the rent reserved was 
small does not make it illusory. 

On Appeal from the Judgment and Toe dated the 19th day of October, 
1949, of the High Court of Judicature at Bombay (Bavdekar and Dixit, JJ.) in 
Appeal from Original Decree No. 275 of 1946 arising out of the Judgment and 
Decree, dated the 17th day of December, 1945 in Special Civil Suit No. 21 of 
1944 of the Court of Civil Judge (Senior Division), Hubli. 


rr rte SO 





“‘*Civil Appeal No. 187 of 1952. 14th October, 1953. 
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i M . C. Setalvad, Attorney-General for India (J. B. Dadachanji, Advocate,. 
* with him) for Appellant. , 


G. R. Madhbhavi, Senior Advocate (K. R. Bengeri, Advocate, with him) 
for Respondent. 


The Judgment of the Court was delivered by 

Mukherjea, J.—This appeal is directed against a judgment and decree of a 
Division Bench of the Bombay High Court, dated 19th October, 1949, affirnting, 
in appeal, those of the Civil Judge, Hubli, passed in Special Suit No. 21 of 1924. 


The facts of the case lie within a short compass and the whole controversy, 
so far as this appeal is concerned, centers round the short point as to whether or- 
not the plaintiff’s suit is barred by limitation. Both the courts below have de- 
cided this point against the plaintiff and he has come up on appeal before us. 


To appreciate the contentions that have been canvassed before us, a brief 
resume of the material facts will be necessary. The plaintiff appellant is the 
spiritual head or Matadhipathi of a Lingayet Math known as Murusavirmath 
situated within Hubli Taluka in the district of Dharwar. On 13th November, 1887,. 
Gurusidhwaswami, who was the then head of this religious institution, granted 
a permanent lease of a tract of land belonging to the Math and forming part of 
R. S. No. 34, in favour of one Pradhanappa and the rent agreed to be paid by 
the lessee was Rs. 50 per annum for the first six years and thereafter at the rate 
of Rs. 25 annually. On 19th June, 1892, Pradhanappa so!d a portion of the 
leasehold property, which is described in Schedule 1 (b) to the plaint, to a person 
named Bharamappa. In 1897, Gurusidhwaswami died and was succeeded by 
his disciple Gangadharswami, who did not repudiate the permanent lease granted 
by his predecessor and went on accepting rents from the lessee in the same way 
as before. In April, 1905, another part of the land, which is described in Sche- 
dule 1 (a) to`the plaint, was put up for sale in execution of a decree against 
Pradhanappa’s heirs and it was purchased by one Kadayya, and Kadayya in his 
turn sold the same to Bharamappa who had already purchased Schedule 1 (b) 
plot by private purchase. On 8th April, 1910, Bharamappa made a gift of the 
entire premises consisting of plots 1 (a) and 1 (b) to the Dakshina Maharashtra 
Digambar Jain Sabha, a registered body, for the purpose of bui'ding a school upon 
it for the education of Jain students. On 31st August, 1920, Gangadharswami 
died and for some time after his death the affairs of the Math were in the hands 
of a committee of management. On 25th November, 1925, the present plaintiff 
Gurusidhwaswami became the head of the Math. On 27th August, 1932, the 
plaintiff instituted a suit, being Suit No. 80 of 1932, against the heirs and suc- 
cessors of Bharamappa for recovery of possession of the land comprised in the 
permanent lease on the allegation that there being no legal necessity for granting 
the lease, the alienation was not binding on ‘the Math and became void on the- 
death of the last Mahant. The Jain Sabha was impleaded as defendant No. 
23 in the suit, but under a wrong name. The suit was dismissed by the trial judge 
but on appeal by the plaintiff to the High Court of Bombay, the trial court’s 
judgment was reversed and the plaintiff’s claim for khas possession was allowed 
in respect of the suit land against all the defendants with the exception of defend- 
ant No. 23, who was dismissed from the suit on the ground of misdescription. 
The judgment of the High Court is, dated the 26th of November, 1942. On 
3rd December, 1943, the plaintiff appellant commenced the present suit against 
the respondent Jain Sabha claiming khas possession of the land gifted in its. 
favour by Bharamappa, alleging that as the original permanent lease was not 
binding on the Math for not being supported by legal necessity, the defendant 
could’ not acquire any title by grant from the sticcessor of the lessee. The- 
defendant Sabha resisted the suit and the two material questions round which the 
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controversy centered were: (1) whether the original permanent lease was sup- 
ported by legal necessity and even if it was not, (2) whether the plaintiff’s suit 
was barred by limitation under Article 134-B of the Indian Limitation Act? The 
trial judge decided the first point in favour of the plaintiff, but on the question 
of limitation the decision was adverse to him. ‘The result was that the p'aintiff’s 
suit was dismissed. Thereupon the plaintiff took an appeal to the High Court 
of Bombay and the learned Judges, who heard the appeal, concurred in the deci- 
siorf of the court below and dismissed the appeal and the suit. It is the propriety 
of this decision that has been challenged before us in this appeal. 


Both the courts below have held that a suit of this description is governed 
by Article 134-B of the Limitation Act and the period of limitation is 12 years 
, computed from the date when the previous Mahant died. The plaintiff’s prede- 
cessor admittedly died in 1920 and the suit was brought more than 12 years after 
that and hence it was time-barred. 


To get round the plea of limitation, the learned Attorney-General, who ap- 
peared in support of the appeal, has put forward a two-fold contention. It is argued 
in the first place that the decree for ejectment, which was passed in favour of 
the plaintiff and against the heirs of Bharamappa in the earlier suit of 1932, was 
binding on the present defendant on the principle that a decree against a lessee 
binds the sub-lessee as we'l. The defendant, therefore, was not competent to 
resist the plaintiff’s claim for possession which was already allowed in the pre- 
vious suit. The other ground urged is, that limitation is saved in this case by 
virtue of the provision of section 10 of the Indian Limitation Act. 


So far as the first ground is concerned, it may be stated at the outset that 
even if the appellant’s contention is right, the present suit would be barred under 
section 47 of the Civil Procedure Code and the proper remedy of the plaintiff 
would be to apply for execution of the decree in the previous suit. This diffi- 
culty, however, is not insuperable, as under section 47 of the Civil Procedure 
Code, the court is empowered to treat a suit as an execution proceeding, when 
there is no question of limitation or jurisdiction standing in the way of the plain- ' 
tiff. In our opinion, however, the contention as put forward by the learned At- 
torney-General cannot succeed. It may be assumed as a proposition of law that 
a sub-lessee would be bound by a decree for possession obtained by the lessor 
against the lessee, no matter whether the sub-lease was created before or after the 
suit, provided the eviction is based on a ground which determines the sub-lease 
also. But there seem to be two insuperable difficulties in the way of applying 
that principle to the facts of the present case. In the first place, the suit of 1932 
was not by a landlord or ex-landlord against his tenant for evicting him from the 
leasehold premises basing his claim on the ground of determination of tenancy. 
The Mahant, who created the permanent lease in 1887, might not have been able 
to derogate from his grant and the lease might be taken to be valid so long as the 
alienating Mahant lived. As soon as he died, it was open to his successor to re- 
pudiate the lease and recover possession of the property on the ground that the 
alienation was not binding on the endowment. In the present, case the immediate 
successor of the alienating Mahant consented to the lessee’s continuing in posses- 
sion of the property and thereby he might be treated as creating an interest in the 
lessee commensurate with the period of his life-time or the tenure of his office. 
After his death, however, his successor did not accept any rent from the lessee or 
otherwise treated the lease as subsisting and in 1932 he brought the suit for re- 
covery of possession of the property against the successors of the original lessee on 
the footing that they did not aequire any title by the grant which, being unsup- 





‘i. Vide Sailendra v. Bijan, (1944) 49 (1931) I.L.R. 59 Cal. 739, æ. 
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_ported by legal necessity, was not binding on the Math.. -This was not a suit by 

a landlord against his tenant; it was a suit by the holder or manager of the Math 
to recover possession of Math property which was improperly alienated by his 
predecessor on. the ground that the defendant became a trespasser as soon as the 
previous Mahant died and the plaintiff was entitled to ri recover possession on proof 
of his title. 


Quite apart from this, the other difficulty is equally formidable for it does 
not appear to us that the defendant Jain Sabha was at alla sub-lessee under 
Bharamappa or his heirs. We have gone careftlly through the document exe- 
cuted by Bharamappa in favour of the Jain Sabha. Both in form and in substance 
it is a deed of gift and not a sub-lease. The gift, it seems, was made for a specific 
purpose, namely, for construction of a school building upon the site which was to 
be used for the education of the boys and girls of the Jain community, and it was 
for this reason that the deed provided that on the contingency of the school being 
removed from the site or its ceasing to exist, the land would revert to the donor. 
The attaching of a condition like that to a deed of gift could not, in our opinion, 
convert it into a sub-lease. It is clear, therefore, that the suit of 1932 was not 
a suit for eviction instituted by a lessor against his lessee, nor could the present 
defendant be regarded as a sub-lessee under the defendants in the earlier suit. 
It may be unfortunate that by reason of a pure misdescription, the earlier suit 
was dismissed against the Jain. Sabha, but that is altogether irrelevant for our 


present purpose. In our opinion, the first contention of the Attorney-General 
must fail. 


As regards the other ground raised by the Attorney-General, we are of 
opinion that the point is without any substance, and section 10 of the Indian 
Limitation Act is of no assistance to the plaintiff in the present case. In order 
. that a suit may have the benefit of section 10, it must be a suit against a person 
in whom the property has become vested in trust for any specific purpose or 
‘against his legal representatives or assigns, not being assigns ‘for valuable consi- 
‘ deration. It may be taken that the word “assign” is sufficiently wide to cover 
a lessee as well; but the difficulty is, that as the lease was for valuable considera- 
tion, the case would come within the terms of the exception laid down in section 
10 and consequently the defendant would not be precluded by reason of the fact 
that the property was to his knowledge a trust property, from relying on the 
provisions of the statute which limit the time within which such suits must be 
brought. The Attorney-General contended rather strenuously that the transfer 
here was not for valuable consideration inamuch as the rent reserved for a large 
tract of land which had immense potential value was Rs. 50 only for the first 
six years and then again it was to be reduced to Rs. 25 which would continue 
all through. We desire to point out that.the expression “valuable consideration” 
has a well-known connotation in law and it is ‘not synonymous with “adequate 
consideration”. It may be that judged by the standard of modern times, the 
rent reserved was small, but as has been found by both the courts below the consi- 
deration was not in any sense illusory having regard to the state of affairs pre- 
vailing at the time when the transaction took place. This is a concurrent find- 
ing of fact*which binds us in this appeal. ~ The result is that in our opinion, both 
the contentions raised by the learned Attorney-General fail and this appeal must 
stand dismissed with costs. 


Agent for Appellant: Rajinder Narain. ` 
Agent for Respondent: Naunt Lal. 
G.R.|K.S. Appeal dismissed. 
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[THE SUPREME COURT OF INDIA.] 
[Civil Appellate Jurisdiction. ] 


Present:—M. Patanyatr Sastet, Chief Justice, S. R. Das, Vivian 
Bose, Gautam Hasan anp N. H. BHAGWATI, JJ. 


The Commissioner of Income-tax, Madras .. Appellant* 
° v. 
K. R. M. T. T. Thiagaraja Chetty & Company .. Respondent. 


Income-tax Act (XI of 1922), sections 10, 12 and 13—Assessee firm managing agents 
of a company—Assessee entitled to commission on all plrchases, sales, ef¢c.—Amount of 
commission earned in a particular year—Liability to tax—Company keeping the amount 
in suspense account—Effect. : 


The assessee firm was the managing agents of a company. Under the agreement 
the managing agents were entitled to a commission on all transactions. „In the year 
1941-1942 the company made considerable profits and the firm became entitled to com- 
mission to the tune of Rs. 2,26,850. The amount was entered in the suspense account 
of the company and the firm did not show this sum in the return on the ground that it 
was not actually received in the year of account, viz, by the 31st March, 1942. 

Held (affirming the opinion of Viswanatha Sastri, J.): The aforesaid sum was income 
which had accrued to the assessee firm. The fact that the sum was not drawn by the 
firm can hardly affect the question of its liability to tax. The mere fact that the 
company was withholding payment on account of a pending dispute cannot be held to 
mean that the amount did not accrue to the firm. 

The computation of the profits whenever it may take place cannot possibly be allowed 
to .suspend their accrual, The quantification of the commission is not a condition 
precedent to its accrual. 


a 


On appeals from the Judgment and Decree, dated the 2nd day of February, 
1950, of the High Court of Judicature at Madras (Satyanarayana Rao and 
Viswanatha Sastri, JJ.) in Case Referred Nos. 76 and 78 of 1946 and 32 and 
56 of 1947. 


C. K. Daphtary, Solicitor-General for India (G. N. Joshi, Advocate, with 
him) for Appellant. 


~ B. Somayya, Senior Advocate (Alladi Kuppuswami, Advocate, with him) 
for Respondent. 


The Judgment of the Court was delivered by 


Ghulam Hasan, J.—These three appeals arise from the judgment and order 
of the Madras High Court, dated 2nd February, 1950, delivered on a reference 
by the Income-tax Appellate Tribunal (hereinafter referred to as ‘The Tribunal’), 
whereby the High Court answered the first referred question in the negative, and 
as regards the second question, Satyanarayana Rao, J., answered it in the affir- 
mative, while Viswanatha Sastri, J., answered it in the negative, as a result of 
which the judgment of Satyanarayana Rao, J., ultimately ‘prevailed. They 
relate to the assessment for 1942-1943 and are filed by the Commissioner of 
Income-tax, while Appeal No. 132 of 1952 which relates to 1943-1944 is filed by 
the assessee, and is dealt with separately. 


The two questions which were referred in respect of the first group of 
appeals are as follows :— 


- (1) Whether there is any material for the Tribunal’s finding that the appellants 
(respondents in this case) were being assessed on cash basis in the prior years? 


(2) Whether on the facts and in the circumstances of the case the Appellate Tribunal’s 


finding that the sum of Rs. 2,26,850 could not be assessed for the assessment year 1942-43 
is correct in law? ; Ste 


*Civil Appeals Nos, 131, 131-A and 131-B of 1952. 14th October, 1953; 
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The assessee is a registered firm (hereinafter referred to as ‘the firm’) con- 
sisting of K. R. M. T. T. Thiagaraja Chetty and his two sons. The firm is 
the managing agent of Shri Meenakshi Mills, Ltd. (hereinafter referred to as 
the Company) owning a spinning mill at Madura. The firm also conducted insu- 
rance business and the business of ginning cotton in a ginning factory at another 
place. Under the terms of the agreement the managing agents were entitled to 
a remuneration of Rs. 1,000 per mensem and a commission 
of % per cent. on all purchases, 1 per cent. on a'l sales 
and 10 per cent. commission on the net profits of the mills before allow- 
ing for depreciation. The firm had plenary powers of management of the 
caffairs of the company subject to general supervision of the Directors. It was 
to have charge and custody on behalf of the company of all the property books 
-of accounts, papers and documents and effects belonging to the company. It 
was required to keep at the expense of the company proper and complete books 
-of account of all purchases and sates and of all payments made and moneys 
received on behalf of the company. It had to defray all the expenses of main- 
taining a suitable office and a staff of assistants and clerks sufficient to transact the 
business of the firm as managing agents of the company. Clause 16 is most 
important and Jays down that the firm sha'l be at liberty to retain, reimburse, 
and pay themselves out of the funds of the company, all charges and expenses, 
legal or otherwise and all the costs and expenses of providing and maintaining 
‘offices for the company and the salaries of clerks, servants, agents or workmen 
and a'l moneys expended by them on behalf of the company and all sums due to 
the firm for commission or otherwise. 


The Company made considerable profit in the assessment year 1942- 1943, 
-and the firm became éntitled to commission to the tune of Rs. 2,26,850 5-0. The 
firm did not show this sum in the return on the ground that it was not actually 
received in the year of account, viz., by the 31st March, 1942. It relied upon a | 
resolution of the Board of Directors of the company, dated the 30th March, 1942, 
by which they had decided to keep the aforesaid amount in suspense without pay- 
ing it on the ground that an amount of two lakhs odd was due to the company from 
the firm. It appears that the firm owed a debt to the company for a long time 
past which was outstanding. The firm wrote on the 30th March, 1942, to the 
-company requesting that the debt be written off. The firm also wrote that on 
account of the extraordinary increase in the volume of business, it found it diffi- 
cut to bestow adequate attention on all the aspects of the mill business and pro- 
posed that the direct responsibility for sales and purchases may be transferred to 
some other agency, leaving the general supervision over the entire management 
in the firm’s hands. The firm agreed to forego its commission on purchases and 
sales and agreed to take half of the commission on the net profits. The Directors 
by their resolution, passed on the same date, refused to write off the amount 
without consulting the general body of shareholders and pending the settlement 
-of the dispute resolved to keep the amount in suspense. 


The Income-tax Officer held that the firm followed the mercantile method of 
accounting and not the cash basis and that the income having accrued became 
assessable whether received or not. The actual amount payab'e to the firm in 
accordance with the terms and conditions of the agreement for the year 1942-43 
was not disputed. The Appellate Assistant Commissioner confirmed the assess- 
ment and dismissed the appeal of the assessee. The Commissioner upheld the 
view that the income was determined on the mercantile basis and that the income 
had accrued or arisen to the assessee within the meaning of section 4 (1) (b) 
(i) of the Income-tax Act, and the mere fact that the amount was put in the 
suspense account did not alter the fact that the income had accrued to the firm, 
Wpon the matter being carried further in appeal by the assessee, the Tribunal held 
that the income had not accrued to the firm and that the amount should be ex- 
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cluded from taxation as not having been received during the accounting year. 
‘The two questions aforementioned were then referred at the instance of the 
‘Commissioner by the Tribunal to the High Court. 


As already stated, the opinion on the first question was unanimous, both the 
earned Judges Satyanarayana Rao, J. and Viswanatha. Sastri, J., ho'ding 
` against the assessee that there: was no material for the Tribunal’s finding that the 
‘firm was being assessed on cash basis in previous years, the latter observing that 
findings in respéct of 1942-1943 and 1943-1944 were mutually inconsistent, for 
in respect of the latter assessment year the Tribunal had held that the sum of 
“Rs. 2,20,702 was assessable to income-tax, though the amount merely stood as 
a credit to the firm in the books of the company and has not been drawn by’ the 
firm 


It is contended by Mr. Somayya on behalf of the firm that the finding of 
the Commissioner that the firm was hot paid in cash in the prior years was set 
aside by the Tribunal and being a finding of fact ought not to have been inter- 
-fered with by the High Court. The firm had raised this question before the 
‘Tribunal at the time of the reference and had contended that no question of law 
‘arose from its order, as it waseconcluded by finding of fact. The Tribunal, how- 
ever, repelled this contention observing that the question was one of law, as it 
related to the existence of any material for the finding. The High Court upon 
such. question being referred applied its mind to the precise question and came 
to the conclusion that there was no. material for the finding that the firm was 
being assessed on. cash basis in the prior years. The case of Commissioner of 
Income-tax, Bihar. and Orissa v. Maharajadhiraja of Darbhanga does not 
‘support the contention of Mr. Somayya. There the Income-tax Officer had 
computed the profits of the business for a particular year by taking into account 
- both actual receipts of interest in that year and sums treated by the assessee in 
that year:as receipts of interest by their transference to the interest register from 
what might be regarded as a suspense account. The Privy Council held that 
there was nothing’ illegal or contrary to principle in the computation arrived at 
by ‘the Income-tax Officer. The High Court under section 66 (1) had to decide 
the question of law raised by the first question and decided it against the assessee. 
Nor can it be said that in answering the question, the High Court acted illegally 
or contrary to principle. Admittedly, the firm kept no separate books of ac- 
counts other than the books of accounts of the company in which there was a 
ledger containing entries relating’ to the remuneration and commission paid in 
wash to the firm. The sum of Rs. 2,26,850-5-0 was debited as a revenue ex- 
penditure-of the company as having been paid to the firm in the books of accounts 
of the company kept by the firm and was also allowed as a deduction in computing 
the profits and gains of the company for the purposes of income-tax for 1941- 
1942. The fact that certain moneys were drawn in cash by the firm from time 
‘to time does not necessarily lead to the inference that the firm kept its accounts 
«n & cash basis. Anyone familiar with commercial transactions knows that even 
in accounts kept on a mercantile basis there can be entries of cash credits and 
-debits. We see no flaw in the conclusion reached by the High Court on the 
‘first question. 

‘The next question that falls to be determined is whether the sum of Rs. 
.2;26,850-5-0 was part of the profits and gains which had accrued to the firm during 
the accounting year 1941-42. The undisputed facts are that the amount in 
-question was the commission earned by the firm as managing agents of the 
‘Company. In the books of the company maintained by the firm the aforesaid 
‘sum ,was debited as an item of revenue expenditure and the profits were com- 
puted after deducting that sum. The amount was simultaneously credited to the 
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managing agents’ commission account. Under these circumstances, it is idle to 
contend that the aforesaid sum had not accrued. There can be no doubt under the 
circumstances that the aforesaid sum was income which had accrued to the firm. 
The only question is whether the aforesaid sum ceased to be income by reason of 
the fact that on the 30th March, the sum was carried to the suspense account by 
a resolution of the Directors as a result of the request made by the firm that the 
outstanding debt due from it may be written off. It is true that the sum was. 
not drawn by the firm but that can hardly affect the question of its liabilfty to: 
tax, once it is established that the income had accrued or arisen to the firm. The 
mere fact that the company was withholding payment on account of a pending, 
dispute cannot be held to mean that the amount did not accrue to the firm. 


The resolution of the Directors itself shows beyond doubt that’ the amount 
in question was treated as belonging to the firm though its payment was deferred 
on account of a pending dispute. As Viswanatha Sastri, J., tersely put it: 


“The sum had irrevocably entered the debit side of the comtpany’s account as a disburse- 
ment of managing agency commission to the firm and had been appropriated to the firm's 
dues and the same sum could not again be entered in a suspense account at a later date. The 
sum, therefore, belonged to the firm and had to be included in the computation of the 
profits and gains that had accrued to it unless the firm had regularly kept its accounts on 
a cash basis, which is not the case here.” 

A reference to the Ledger folios in the books of the company shows that 
apart from the managing agents’ monthly remuneration of Rs. 1,000 which has 
duly entered in their account the amount in question also finds a place in the 
ledger as outstanding charges against the company and as credits in favour of 
the firm. The Journal entries in the company’s books are the same. 


Section 10 of the Act makes “profits and gains of business, profession or. - 
vocation” carried on by an.assessee liable to tax. Section 12 makes “income 
from other sources in respect of income, profits and gains of every kind” liable 
to tax. By section 13, income, profits and gains shall be computed for the pur- 
poses of both those sections in accordance with the method of accounting regu- 
larly employed by the assessee, but there is a proviso that, if no method of ac- 
counting has been regularly employed, or if the method employed is such that, 
in the opinion, of the Income-tax Officer, the income, profits and gains cannot 
properly be deduced therefrom, then, the computation shall be made upon such 
basis and in such manner as the Income-tax Officer may determine. The In- 
come-tax Officer in computing the income of the assessee would have followed. 
the mercantile system or the cash basis whichever was employed by the assessee. 
There is some evidence, though not conclusive, on the record that the assessee 
followed the mercantile system of accountancy. This appears. from the assess- 
ment orders filed in the case, but apart from this, the Income-tax Officer had full 
authority under the proviso to compute the profits upon such basis -and in such 
manner as he thought fit. , i 


` The case of St. Lucia Business and Estates Company, Ltd. v. Colonial 
Treasurer of St, Lucia, was relied upon strongly before us as it was in the High 
Court in support of the contention that the sum not having been paid to or rea- 
lized by the firm no income can be said to have accrued to the firm.’ In that case 
the assessee company sold all its property in St. Lucia in 1920 and ceased to 
reside or carry on business there. In 1921 interest upon the unpaid part of the 
purchase price was payable to it, but was not paid. The company was liable to 
pay income-tax for the year 1921 under the Income-tax Ordinance, 1910, of St. 
Lucia, only if the interest above-mentioned was ‘income arising and accruing’ to 
t 
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it in 1921. It was’ held that though the interest was a debt accruing in 1921, it 
was not, ‘income arising or accruing’ in 1921, and that the company was not. lia- 
ble. The decision was based upon the meaning of the word ‘income’ as used in 
the Ordinance which was said to connote the idea of something “coming in”. 
Lord Wrenbury who. delivered the judgment of the Privy Council construed the 
words “income arising or accruing” as money arising or accruing by way of in- 
come and not “debts arising or accruing’. The learned Law Lord observed ‘A, 
debt*has accrued to him (tax-payer) but income has not’. It is clear that the 
case related to the meaning of the word ‘income’ as used in the Ordinance and 
can be no authority on the question of the assessment of profits and gains under 
the Indian Income-tax Act. 


The next case relied upon is Dewar v. C ommissioners of Inland Revenue. 

Tn that case one of the executors became entitled to a legacy which carried interest 
for such time as it remained unpaid. The testator’s estate was sufficient at all 
material times to enable interest to be paid on the legacy but the legatee acting 
on the advice of his Accountant did not demand the legacy or interest thereon. 
It was held that as the legatee had not received interest, there was no. income in 
respect of which he could be charged to sur-tax. The decision turned upon the 
language of Schedule D, clause 1, sub-clause (b) of the English Income-tax Act. 
of 1918, as distinguished from clause 1 (a). Clause 1 (a) deals with annual 
profits or gains arising or accruing from any kind of property whatever...... 
but clause (b) imposes a tax in respect of “all interest of fnoney, annuities and 
other annual profits.” Lord Hanworth, M.R., drew the distinction between the 
two clauses and observed that the case was one of interest of money and fell 
under clause (b) and not under clause (a). Under that clause the tax was. 
limited to any interest of money whether the same is received and payable half- 
yearly or any shorter or more distant period. The learned Master of the Rolls 
observed: , 

“If the interest on the legacy i in this case has not arisen to the PRR if he had not 
become the dominus of this sum, if it does not lie to his order in the hands of his agent, 


can it be said that it has arisen to him? ‘I think the answer definitely upon the facts must 
be: No, it has not.” 


Lord Maugham, L.J., put. the Position thus: ; 


“I think in the present case two circumstances may þe accurately stated in regard to 
the sum of £40,000 which it is said can be brought into charge. The first is that the sum of 
£40,000 was not during the year of assessment a debt due by the executors to Mr. Poyet 
and secondly, that the sum in question may never be paid or received at all.’ 


The case of Commissioner of Taxes v. The Melbourne Trust, Limited?, 
turned on the construction of the charging section in the Income-tax’Act, 1903 of 
Victoria, whereby a company was liable to. pay tax upon the profits earned in 
or derived in or from Victoria...... In this case the surplus realized by the asses- 
sees over the purchase ‘price for the assets sold after making all just deductions 
was taxed as profit but it was held that they were entitled to hold in suspense 
part of the surplus realized to meet possible losses on other assets and that under 

. the circumstances the profit was earned for the purposes of the Act only wher 
distributed to the shareholders. 


Having considered all these cases, we are of opinion that neither of them has 
any: bearing upon the facts and circumstances of the present case. 


Lastly it was urged that the commission could not be said to have accrued, 
as the profit of the business could be computed only after the 31st March, and 
therefore the commission could not be subjected to tax when it is no more than 
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a mere right to receive. This argument involves the fallacy that profits:do not 
accrue unless and until they are actually computed. The computation of -the 
profits whenever it may take place cannot possibly be allowed to suspend their 
accrual. -In the case of income where there is a condition that the commission 
will not be payable until the expiry of a definite period or the making up of the 
account, it might be said with’some justification, though we do not decide it, that 
the income has not accrued, but there is no such condition in the present case. 
Clauses 7 and 8 of the agreement which relate to the payment of the commfssion 
and the calculation of the profits mean no more than this that the commission 
will be quantified only after certain deductions had been made and not that the 
commission will not accrue until the profits have been ascertained. The quanti- 
fication. of the. commission is not a condition precedent to its accrual. If the 
profits of the company are said to have accrued on the 31st of March, upon a 
parity of reasoning, it must be conceded that the commission also accrued on the 
same date. The date has as much to do with the accrual of the commission as 
it has to do with the accrual of the profits. 


It was faintly suggested that the managing agency was’ not a business but 
this is immaterial for Income-tax purposes because section 13 will apply to: cases 
both under sections 10 and 12, so we refrain from deciding the point. We may, 
however, point out in passing that in two cases in Tata Hydro Electric Agencies, 
Lid., Bombay v. Commissioner of Income-tax, Bombay Presidency and Aden} 
and Commissioner of Income-tax, Bombay v. Tata Sons, Ltd., it was assumed 
that the managing agency is business but the point was directly decided in Inder- 
chand Hari Ram v. Commissioner of Income-tax® that it is, so. my 


For the foregoing reasons, we accept the view taken by Viswanatha Sastri, 
J., and allow the appeals. The respondent shall pay the costs of the Commis- 
sioner both in this court and before the High Court. , 


_ Agent for Appellant: G. H. Rajadhyaksha. 
Agent for Respondent: S. Subramanian. 
~G.R.|K.S. Appeals allowed. 


{THE SUPREME COURT OF INDIA.] 
a [Civil Appellate Jurisdiction. ] 


: PRESENT :—M. PATANJALI SASTRI, Chief Justice, S. R. Das, VIVIAN Boss, 
GHULAM Hasan AND N. H. BHAGWATI, JJ. 


The Commissioner of Income-tax, Bombay City .. Appellant* 
v. 
The Royal Western India Turf Club, Limited .. Respondent. 


Income-tax Act (XI of 1922), section 10 (1) and (6)—Company incorporated for 
carrying on business of a Race Course and Hotel keepers and refreshment purveyors—Same 
amenities provided for members and non-members—Receipts from sale of admission tickets 
to members—Liability to income-tax. i 

An incorporated company was authorised to carry on an ordinary business of a race course 
company and that of licensed victuallers and refreshment purveyors and in fact was 
carrying on such business. The dealings of the company with non-members took place in 
the ordinary course of business carried on with a view to earning profits as in any. other 
‘commercial concern. The company gave to its members the same or similar amenities 
cas it gave to non-members and there was no difference in the price charged. The 
en Se ee 


- i. (1937) 2 M.L.J. 763: L.R. 64 I.A. I.T.R. 195. 
215: I.L.R. (1936) Bom. 388: (1937) 5 3. A.I.R. 1952 All. 706: (1952) 22 
I.T,R. 202 (P.C.). I.T.R. 108. 
2. A.I.R. 1939 Bom. 283: (1939) 7 


_*Civil Appeal No. 165 of 1951. ' 26th October, 1953. 
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dealings in both cases disclosed the same profit earning motive and were alike tainted 
with commerciality. In’ respect of receipts from (1) Season admission tickets from 
members; (2) Daily admission gate tickets from members; (3) Use of private boxes from 
members; and (4) Income from entries and forfeitures ‘from the members whose horses 
did not run during the season the company claimed exclusion in computing its total 
income; 

Held: In the circupmstances, all the four items of receipts from members must be - 
taken into account in computing the total income of the company. The fact that the 
compapy had so long enjoyed exemption from taxation is neither here nor there, for 
there can be no question of acquiring any prescriptive right to exemption from taxation. 


The company is certainly not a professional association. Although it carries on 
‘business the company is not a trade association and section 10 (6) of the Income-tax 
Act has no application to the instant case. 


[Case law discussed.] ' 


On Appeal by Special Leave granted by the Supreme Court on the 27th 
March, 1951 from the Judgment and Order, dated the 22nd March, 1950 of the 
High Court of Judicature at Bombay (Chagla, C.J. and Tendolkar, J.) in its 
Original Civil Jurisdiction in Income-tax Reference No. 30 of 1947. 

M. C. Setalvad, Attorney-General for India, (G. N. Joshi, Advocate, with 
him)’ for Appellant. 

B.J. M. Mackenna, Senior Adyocate, (P. N. Mehta, Advocate, with him), 
for Respondent. 

The Judgment of the Court was delivered by 


Das, J.—This is an appeal, by special leave granted by this Court, from the 
judgment arid order pronounced by the High Court of Judicature at Bombay on 
the 22nd March, 1950 on a reference (I.T. Reference No. 30 of 1947) made by 
the Income-tax Appellate Tribunal at the instance of the appellant under section 
66 (1) of the Income-tax Act (XI of 1922). 


The facts necessary to be stated for the purpose of disposing of the present 
appeal are these: The Royal Western India Turf Club, Ltd. (hereinafter referred 
to as the “Company”) was incorporated in 1925 under the Indian Companies 
Act, 1913. The objects for which the company was incorporated were, inter 
` alia, as follows: 


(a) To take over the assets, effects and liabilities of the then unincorpo- 
rated club known as the Western India Turf Club; 

(b) to carry on the business of a Race Course Company in all its 
branches..............-- ; 

(c) to establish any clubs, Hotels and other conveniences in connection 
with the property of the company; 

(d) to carry on the business of Hotel Keepers, Tavern Keepers, licensed 
victuallers and refreshment purveyors; 

(e) to sell, improve, manage, develop, lease, mortgage; dispose of or other- 
wise deal with all or any part of the property of the company, whether movable 
or immovable, with power especially to sell and distribute or to permit to be sold. 
and distributed wines, spirits, tobacco and other stores. 


The liability of the members is limited by guarantee, each neber undertakinz 
to contribute to the assets of the company, in the event of its being wound up, 
such sum as may be required, not exceeding one rupee, for payment of the debts 
and liabilities of the company and the costs, charges and expenses of the winding 
up. Clause 6 of the Memorandum provides that if upon the winding up or dis- 
solution of the company there remains after the satisfaction of all debts and liabi- 
lities any property whatsoever, the same would be paid to or distributed among 
the members of the club in equal shares. 


1 
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Under the Company’s Articles of Assoċiation that were in force during the 
accounting year, besides Honorary Stand Members, Visiting Members and Tem- 
‘porary Members there were two main categories of members, namely, the Club 
Mémbers and Stand Members. The number of Club members was limited to 
350, exclusive of four designated high dignitaries and the number of stand 
members was liable to be limited by the committee at any time. Club 
members and stand members had to be elected by ballot by the committee. On 
election every Club member had to pay an entrance fee of Rs. 150,and a stand 
member had to pay an entrance fee of Rs. 75. Members of either class had also 
to pay an annual subscription of Rs. 25. The entire management of the com- 
pany and the control over its funds and property were left in the hands of a com- 
mittee of nine Club members elected as provided in the Articles of Association 
‘of the company. 


The company was and is the lessee of two plots’of land, one in Bombay and 
the other in Poona. Two race courses have been laid out on these plots of land. 
‘On each race course there are three enclosures known as Members’ Enclosure, 
First Enclosure and Second Enclosure. Each enclosure has a stand or stands 
from which races are watched. The Members’ Enclosure is for the exclusive 
use of the members, their wives and unmarried daughters above the age of 12 
years and their guests. The First and Second Enclosures are open to the public. 
For admission into each of the three enclosures an admission fee is charged. In 
the Members’ Enclosure admission is by season tickets or daily admission gate 
tickets. Private Boxes in the Members’ Enclosure are available to members on 
payment according to the number of chairs in the box. In addition to the admis- 
sion fees to the Members’ Enclosure, a member has to pay, in respect of his 
guests, an additional fee. In each of the enclosures there is a totalisator run on 
the pari-mutual system at which persons in that enclosure place their bets on each 
race. These several totalisators are linked by electric appliances, so that the 
moneys received from members and non-members are included in one pool and 
distributed, amongst the holders of the winning tickets in equal proportions. In 
each enclosure there is arrangement for the supply of refreshments on payment. 


The present disputes arose in connection with the assessment of the com- 
pany’s income, profits or gains in the accounting year 1st July, 1938 to 30th June, 
1939. The company received large sums of money on admission tickets from 
‘members as well as from non-members, besides other moneys on other Accounts. 
‘The company claimed that in computing its total income, the following four items 
‘of receipts should be excluded: 


(1) Season admission tickets from members. Rs. 23,635 
(2) Daily admission gate tickets from members. Rs. 51,777 
(3) Use of private boxes by members. Rs. 21,490 


« (4) Income from entries and forfeits received from the 
members whose horses did not run in the races during the season. Rs: 82,490 


‘There was no dispute as to the liability of the company in respect of moneys 
Teceived from ‘non-members and moneys received on all other accounts. The 
Income-tax Officer held that all the four items mentioned above were receipts 
from business falling under section 10 (1) of the Income-tax Act or, in the alter- 
native, were receipts by an association performing specific services for ‘its mem- 
bers for remuneration definitely related to those services within the meaning of 
section 10 (6) of the Act and assessed accordingly. On appeal by the company 
the Appellate Assistant Commissioner dismissed the appeal. He held that the 
company was carrying on business and that all the above-mentioned four items 
were receipts from business within the meaning of section 10 (1), although none 
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of those items fell within section 10 (6). Ona further appeal by the company 
to the Income-tax Appellate Tribunal the latter came to the conclusion that none 
of the sums in question could be said to be profits or gains of a business coming 
under section 10 (1). The Tribunal also held that items 1, 2 and 3 did not also 
> come within the ambit of section 10 (6) of the act. Apparently the Tribunal 
did not consider the applicability of section 10 (6) with regard to the fourth item. 


Qn the application of the Commissioner of Income-tax, Bombay, the Appel- 
late Tribunal, under section 66 (1) of the Act referred the following two ques- 
tions for the opinion of the Bombay High Court, namely— 


(1) whether on the facts ‘found or admitted in the case, The Royal Western India 
Turf Club Ltd., Bombay, received the sums of Rs, 23,635, Rs, 51,777, Rs. 21,490 and 
Rs. 82,490 from a busmess carried on by it with the members within the meaning of 
‘section 10 (1) of the Indian Income-tax Act? 


(2) whether on the facts found or admitted in the case, The Royal Western India 
Turf Club Ltd., Bombay, received the sums of Rs. 23,635, Rs. 51,777 and Rs. 21490 [and 
Rs. 82,490 with regard to which sum the. Tribunal did nop consider the applicability of 
section 10 (6)] as a trade, professional or similar association performing services for its 
members for remuneration definitely related. to those services within the meaning of 
section 10 (6) of the Indian Income-tax Act? 


` The reference having come up for hearing the High Court found that the 
statement of the case was insufficient and incomplete and accordingly it sent back 
the reference to the Appéllate Tribunal with directions to submit a proper state- 
ment of facts. The Appellate Tribunal thereupon submitted a supplementary 
statement of the case setting forth in greater detail the facts necessary for the 
disposal of the reference. On further hearing of the reference in the light of his 
supplementary statement of the case the High Court held that the company per- 
formed two distinct functions, namely, the carrying on of the business of racing 
and the tarrying on af the club and that the first three items of Rs. 23,635, 
Rs. 51,777 and Rs. 21,490 were charged to the members in respect of the various 
amenities specified in the supplementary statement of the case which were given 
by the club only to its members, namely, the use of the Members’ Enclosure on 
payment of admission fee, the use of the members’ totalisator, the right to watch 
the races from the lawn or from an unreserved seat in the Members’ stand, the 
use of a private box subject to payment and the use of the Guest House at Poona. 
Accordingly the High Court held that the said first three items did not fall either 
under section 10 (1) or section 10 (6) of the Act. With regard to the sum of 
Rs. 82,490 the High Court held. that it did not come under section 10 (6) but 
was a part of the income of the business of horse racing done by the company. 
Accordingly the High Court answered question No. 1 in the negative as regards 
the first three items of Rs. 23,635, Rs. 51,777 and Rs. 21,490 and in the affirma- 
tive as regards the fourth item of Rs. 82 490 and it answered question No. 2 in 
the negative in respect of the first three items and in the affirmative with regard 
to the fourth item. In effect the High Court held that the first three items 
were not taxable either under section 10 (1) or section 10 (6) and that the fourth 
item was taxable under both the said sub-sections of that section. 


The Bombay High Court having dismissed the application of the Commis- 
sioner of Income-tax under section 66-A (2) to appeal to this Court, the 
Commissioner applied for and obtained special leave to appeal to this Court. 
The company has not appealed from that part of the order which declared that 
the fourth item of Rs. 82,490 was taxable. Therefore, the questions we have 
to decide in this appeal are: ,- 


a) whether the first three items are receipts from business carried on by jhe 
company, an a 


` 
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(2)- whether those three items are receipts by a trade or professional or similar 
agsociation performing specific services for its members for remuneration definitely related 
to those services. ; 

On the first point our attention is drawn to the objects of the company as 
set forth in its Memorandum of Association. It appears that the objects of the 
company are, inter alia, to carry on the business of a Race Course company in alf 
its Branches and to carry on the business of Hotel Keepers, tavern keepers, licen- 
sed victuallers and refreshment purveyors. Although this circumstance may not 
be decisive, it cannot at the same time be overlooked altogether. It has to be 
noted as one of the material facts. Then we have the fact that so far as nón- 
members are concerned the company does carry on a horse racing business and 
the moneys it realises from non-members for admission into the First and 
Second Enclosures to watch the races from an unreserved seat therein and for the 
use of the totalisator and otHer amenities are income, profits or gains of that 
business. It is also to be noted that the rates of daily admission fee charged on 


the non-members for admission into the First Enclosure and for the railway . 


tickets are exactly the same as those charged from the members for admission 
into the Members’ Enclosure. Finally, it has been declared by the High Court 
by the order under appeal—and it is now accepted by the company—that the com- 
pany derived the sum of Rs. 82,490 (the fourth item mentioned above) from 
the horse racing business carried on by it with its members within the meaning 
of section 10 (1) of the Act. If this sum of Rs. 82,490 received from members 
represents, as held by the High Court, a part of the income of the horse racing 
business, why are not the first three items of receipts also parts of the income, 
profits or gains of that very business? On what principle or authority are those 
three items to be excluded from the computation of the total business income of 
the company? 

In support of its claim for exemption from tax liability in respect of these 
three items the company relies on the principles laid down by the House of 
Lords in the much discussed case of The New York Life Insurance Co. v. Styles 
(Surveyor of Taxes)*. The appellant in that case was an incorporated com- 
pany. The company issued life policies of two kinds, namely, participating and 
non-participating. There were no shares or shareholders in the ordinary sense 
of the term but each and every holder of a participating policy became ipso facto 
a member of the company and as such became entitled to a share in the assets and 
liable for a share in the losses. A calculation was made by the company of the 
probable death rate among the members and the probable expenses 
and liabilities and calls in the shape of premia were made on 
the members accordingly. An account used to be taken annually and the greater 
part of the surplus of such premia over the expenditure referable to such policies 
was returned to the members, t.e., (holders of participating policies) and the 
balance was carried forward as fund in hand to the credit of the general body of 
members.. The question was whether the surplus returned to the members was 
liable to be assessed to income-tax as profits or gains. The majority of the Law 
Lords answered the question in the negative. It will be noticed that in that 
case the members had associated themselves together for the purpose of insuring 
each other’s life on the principle of mutual assurance, that is. to say, they contri- 
buted annually to a common fund out of which payments were to: be made, in the 
event of death, to the representatives of the deceased members. Those persons 
were alone the owners of the common fund and they alone were entitled to parti- 
cipate in the surplus. It was, therefore, a case of mutual assurance and the 
individuals insured and those associated for the purpose of meeting the policies 
when they fell in and receiving the surplus, were identical and it was said that 
that identity was not destroyed, by the incorporation of the company. Lord 


1. (1889) 2 T.C. 460: L.R. 14 A.C. 381, 
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Watson even went to the length of saying that the company in that case did-not 
carry on any business at all, which perhaps was stating the position a little too. ` 
widely as pointed out by Viscount Cave in a later case; but, be that as it may,. 
all ‘the Noble Lords who formed the majority were of thé view that what the 
members received were ngb profits but were their respective shares of the excess. 
amount contributed by themselves. 

The cases of The Cornish Mutual Assurance Co. Ltd. v. The Commissioners 
of inland Revenue! and Jones v. South Wales Lancashire Coal Owners’ Asso- 
ciation, Ltd.2, both of which were cases of mutual assurance companies with the 
liability of the mémbers limited by guarantee carry the matter no further. In- 
deed, the decision in the Cornish case? as to the surplus of the contributions over- 
the expenses would have been the same as in Styles’ case, but for the special 
provisions of section 52 (2) (b) according to which profit was made to include 
in the case of mutual trading concerns the surplus arising from transactions with 
members. Jones’ case,? also shows that the fact that under the rules the surplus. 
was not distributable except on the winding up of the company makes no differ- 
ence in the application of the principle laid down in S tyles’ case®. 

Municipal _ Mutual Insurance, Ltd. v. Hills*, was relied on by the learned 

_ Attorney-General as showing the real ground on which Styles’ case? was 
decided. The appellant there was an incorporated company. It was formed 
by the representatives of various local authorities by co-operation to insure against 
fire on favourable terms. Effective control was in the hands of the fire policy- 
holders who alone were entitled, on winding up of the company, to participate in: 
the surplus assets. In course of time the company undertook an extensive busi- 
ness in employers’ liability and miscellaneous insurance. The Crown admitted 
that fire insurance business which was a mutual business was not taxable. The 
company admitted that the employers’ liability and miscellaneous insurance busi- 
ness done with outsiders were liable to tax. The question was whether the em- 
ployers’ liability and miscellaneous insurance business done with fire policy-hglders 
who were members of the company were liable to be brought to charge. It was 
held by Rowlatt, J., that they were and this decision was upheld by the Court 
of Appeal and the House of Lords. The argument in that case was that where 
the person with whom employers’ liability or miscellanéous insurance business 
was done happened to be also a fire policy-holder, the profit or surplus arising 
from that operation came back into a body of which he himself was a member. 
This circumstance, it was claimed, made it mutual and as such exempt from 
taxation.under Styles’ case’. This argument was repelled by Rowlatt, J., on 
the ground, inter alia, that there was not the slightest distinction between what 
was made out of a member in respect of non-fire, business, and what was made 
out of a non-member out of non-fire business, for qua that business the 
member was a stranger. In other words, there was no identity in character of 

_ the contributor and the participator... Said Viscount Dunedin in the House of 

- Lords: 


“In so far as the surplus arises from a fire policy they are really entitled to the money 
as being those who contributed it and accordingly it has been admitted that any profit 
made on the fire policies is governed by the New York case®. But as regards employers’ 
liability business and miscellaneous business it does not go to the contributors for, as fire , 
policy holders in a body, they have not contributed and therefore the business is in the 
same position as business with complete outsiders, the surpluses in which are admitted 
to be profit”. 


Lord Macmillan said at p. 447 of the report i in Tax Cases: 


“The cardinal requirement is that all contributors to the common fund must be entitled 
to participate in the surplus and that all the participators in the surplus must be contri- 


1. L.R. (1926) A.C. 281: 12 ÈC. 841: 381. 
2. L.R. (1927) A.C. 827: 11 T.C.. 790. ` 4. {9D 16 T. C. 430: 48 T.L.R. 301: 
3. (1889) 2 T.C. 460: L.R: 4 A.C. 147L.7 
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butors to the common fund; in other words there must be complete identity between 
the contributors and the participators. If this requirement is satisfied, the particular 
form which’ the association takes is immaterial.” 

Styles’ case? ha’ recently been examined and explained by the Judi- 
cial Committee in English & Scottish Joint Co-operative Wholesale Society, Ltd.: 
v. Commissioner of Agricultural Income-taz, Assam.” After referring to 
various passages from the speeches of the different Law Lords in Styles case’* 
Lord Normand, who delivered the judgment of the Board, summarised the 
grounds of the decision in Styles’ caset as follows: ` 

“From these quotations it appears that the exemption was based on (1) the identity 
of the contributors to the fund and the recipients from the fund, (2) the treatment 
of the company, though incorporated as a mere entity for the convenience of the 
members and policy holders, in other words, as an instrument obedient to their mandate, 
and (3) the impossibility that contributors should derive profits from contributions made 
by themselves to a fund which could only be expended or returned to themselves.” 
The Judicial Committee held that none of these grounds was available on the 
special facts of the case before them and, therefore, the principles laid down in 
Styles’ case, were wholly inapplicable to that case. 

It is clear to us, taking the facts admitted or found in the case before us, that 
the principles of Styles’ case, as explained by subsequent decisions noted above, 
can have no application to this case. Hére there is no mutual dealing between 
the members inter se in the nature of mutual insurance, no contribution to a-com- 
mon fund put up for payment of liabilities undertaken by each contributor to the 
other contributors and no refund of surplus to the contributors. There being 
no mutual dealing the question as to the complete indentity of the contributors ` 
and the participators need not be raised or considered. Suffice it to say that in 
the absence, as there is in the present case, of any dealing between the members 
inter se in the nature of mutual insurance the principles laid down in Styles’ caset 
and the cases that followed it can have no application here. The principle that 
no one can make a profit out of himself is true enough but may in its application 
easily lead to confusion. There is nothing per se to- prevent a company from 
making a profit out of its own members. Thus a railway company which earns 
profits by carrying passengers may also make a profit by carrying its shareholders 
or a trading company may make a profit out of its trading with its members 
besides the profit it makes from the general public which deals with it but that 
profit belongs to the members as shareholders and does not come back to them 
as persons who had contributed them. Where a company collects money from its 
members and applies it for their benefit not as shareholders but as persons who 
put up the fund the company makes no profit. In such cases where there is 
identity in the character of those who contribute and of those who participate in 
the surplus, the fact of incorporation may be immaterial and the incorporated 
company may well be regarded as a mere instrument, a convenient agent for carry- 
ing out what the members might more laboriously do for themselves. But it 
cannot be said that incorporation which brings into being a legal entity separate .” 
from its constituent members is to be disregarded always and that the legal entity 
can never make a profit out of its own members. What kinds of business other 
than mutual insurance may claim exemption from tax liability under section 10 
(1) of the Act under the principles of Styles’ case? need not be here. considered ; 
it is clear to us that those principles cannot apply to an incorporated company 
which carries on the business of horse racing and realises money both from the 
members and from non-members for the same consideration, namely, by the giving 
of the same or similar facilities to all alike in course of one and the same business 
carried on by it. 


co (1889) 2 T.C. 460: L.R. 14 A.C. ns 405: L.R. 75 LA. 196: 16 I.T.R. 
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Learned counsel for the company then contends that the carrying on of the 
business of horse racing is not the only function or activity of the company. It 
also runs a club, that is to say, an association of persons who co-operate to pro- 
vide for themselves social, sporting and similar amenities. If the contributions 
from the members of the club exceed the cost of providing the amenities and if 
the surplus is held for the benefit of the members such surplus, according to him, 
is not taxable. For this purpose no distinction, it is said, can be made between 
the’entrance fees or the ‘periodical subscriptions or any other sum (¢.g., admis- 
sion fee, daily or seasonal) paid by the members for the right to make use of 
the amenities provided by the club. For the purposes of this argument it is said 
to be immaterial whether the club is an incorporated company or an unregistered 
association. Finally it is urged that the fact that a club has business dealings with 
the public in respect of which tax is payable does not render the club liable to 
tax in respect of the difference between the cost of providing amenities for its 
members and the. contribution towards this cost which the club takes from its 
members either by way of subscription or of charges for the use of club amenities. 
' The advantage of a member, it is pointed out, is that he can meet his fellow mem- 
bers in the Members’ Enclosure without having to rub his shoulders with the 
` members of the public who have no right of entry in the Members’ Enclosure and 
he can also have the various other amenities provided éxclusively for members 
which are listed in the supplementary statement of the case. Reference is made 
by learned counsel to several club cases, English and Indian, and other cases in 
support of his contentions. Styles’ case! and other cases of mutual dealing have 
already been dealt with’ and need not be referred to again. It will suffice now 
to examine the club cases. 


The earliest club case cited before us is that of Carlisle and Silloth Golf 
‘Club v. Smith.? In that case the club was an unincorporated association of 
members who paid subscriptions and became entitled to play on the golf links of 
the club. There was no question of division of profits. Under the lease bet- 
ween-the club and its lessors the club was bound to admit visitors on payment 
.of “green fees”. The only question was whether the profits arising out of the 
“green fees” collected from outsiders were taxable. In course of his judgment 
Buckley, L.J., referred to Styles’ caset and said that a man could not make a 
profit or loss out of himself and that that was the ground of decision in Styles’ 
case. It should not, however, be overlooked that the question whether the profits 
arising out of the members’ subscription were assessable or not was not in issue 
in that case at all. That decision, therefore, does not.help the company in this case. 


In the Royal Calcutta Turf Club v. Secretary of State, the assessee was an 
unincorporated club. It was held that the club carried on business within the 
meaning of the Excess Profits Duty Act (X of 1919), and was liable to pay tax 
in respect of money received from the public by way of entrance fees to the 
stand, entry fees for race horses, book makers’ license fees and percentages 
of the totalisator. There, as in the Carlisle and Silloth Golf Club case,? no 
question was raised as to the taxability of moneys paid by the members of the 
clubs. 


The case of the United Services Club, Simla v. The Crown,* has been 
strongly relied on by learned counsel for the company. There the club was an 
incorporated company. It had no dealings with outsiders and derived no profit 
from outsiders. The question was directly raised as to whether the income 
derived from its members was taxable profit. It was held, on the authority of 





1. (1889) 2 T.C. 460: L.R. 14 AC. 381. a Cal, 633: (1921) 1 I.T.C. 108. 
2. L.R. (1913) 3 K.B. 75:6 T.©. 198. (1921) I.L.R. 2 Lah. 109: ALR. 
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Styles’ case? and the Carlisle & Silloth Golf Club case,? that under the English law 
the income derived by a society or club from its members was not liable to tax 
and that the same principle should be followed in India. The proposition so 
broadly stated overlooks the real grounds of the decision in Styles’ case* ‘as 
explained in later cases, and cannot be accepted as an accurate statement of the 
English law. In Carlisle & Silloth Golf Club case, as in the Royal Calcutta Turf 
Club case, as already stated, the question of the taxability of the moneys received 
from the members was not in issue at all. In this case, ‘namely, in the Uned 
Services Club caset, there was no dealing between the company and the outside 
public at all and the surplus was derived by the club only out of its dealings with 
its members. There was no mutual dealing between the members inter se and 
there was no question of distribution of any surplus amongst the members and, 
therefore, there could be no question of identity of contributors and participators 
and as such the company could not claim exemption from tax under the principles 
of either of the two cases relied on by Martineau, J. His decision can only be 
supported on the ground that the club did not really carry on any business with 
its members with a view to earning profits and, therefore, the surplus of receipts 
from the memibers over the expenditure could not be said to be profit of any 
business which could be assessed to tax. 


The next case is what is known as the Eccentric Club case’. In that case a 
company limited by guarantee carried on a social club, its objects being to pro- 
mote social intercourse amongst gentlemen connected (directly or indirectly) with 
literature, art, music, the drama, the scientific and liberal professions, sports and 
commerce, to establish a club and generally to afford to members the usual privi- 
leges and advantages of a club, to sell and deal in or arrange for supply of all . 
kinds of provisions and refreshments. By its Memorandum of Association the 
profits made by it were not distributable among its members either before or even . 
after its winding up. Payments were made by the members for services they 
received at the club premises, e.g., the provision of meals, etc. The company’s 

` account showed a surplus of income over expenditure. There was_no receipt in 
the nature of trade from non-members. It was held by the Court of Appeal , 
that the company was not carrying on any undertaking of a similar character to 
that of a trade or business within the meaning of section 53 (2) (h) of the 
Finance Act, 1920. Warrington, L.J., observed at pp. 421-422 of the report 
in Law Report series :— 


- “The club proprietor, whether an individual or a company, carries on a business with 
a view to profit as an ordinary commercial concern. This the present company certainly 
does not do. I think the proper mode Of regarding the company in the present case 
is as a convenient instrument for enabling the members to conduct a social club, the 
objects of which are immune from every taint of commerciality, the transactions of sale 
and purchase being purely incjdental to the attainment of the main object. What is in 
fact being carried on, putting technicalities aside, is a members’ club and not a proprietary. 
club nor any wndertaking of a similar character’. 


There was in that case no carrying on of any busniess with any outsider. The 
dealings with members were really not in the way of any trade or business and it 
is only on that, basis that the profits were held not to fall within the Finance Act. 
The position of the company in the United Services Club caset was similar 
and, as already stated, that decision can be supported only on this principle. 


The case òf Dibrugarh District Club Ltd. v. Commissioner of Income-tar,, 
Assam,” is, if anything, against the company. There an incorporated company 


1, (1889) 2 T.C. 460: I.R. 14 A.C. 381. 1921 Lah, 208: (1921) 1 I.T.C. 113, 

2. (1913) L.R. 3 K.B. 75:6 T.C. 198. 5. L.R. (1924) 1 K.B. 390: (1924) 12 

3. (1921) ILL.R. 48 Cal. 844: A.I.R. T.C. 658. fs i 
1921°Cal. 633: (1921) 11.T.C, 108. 6. (2927) I.L.R. 55 Cal. 971: A.I.R. 
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carried on a club for the benefit of such persons as might ‘become members. 
Under the Articles of Association no shareholder was entitled to the benefits and 
privileges of the club unless he was elected as a member. All shareholders were 
not members and all members were not shareholders. Profits were distributable 
only amongst the shareholders every year. It was held that the company was 
assessable on the full amount of its profits derived from shareholder members 
as well as from non-shareholder members as the company was not a mutual trad- 
ing’ society making quasi profits ‘by trading with its own members and returning 
such profits to its members. The absence of identity between the contributors 
and participators was quite obvious. The case of The Maharaj Bag Club, Lid. 

v. Commissioner of Income-tax,’ follows the Dibrugarh Club case*-* and carries 
the matter no further. 


In‘the Commissioners of Inland Revenue v. Stonehaven Recreation Ground 
Trustees, a recreation ground with facilities for tennis, bowls etc., was held on 
Jease and managed by 9 trustees. Admission to the ground was by daily, fort- 
_ nightly, monthly or season tickets issued to any applicant. Of the 9 trustees 6 
‘were elected by the season ticket holders and the remaining by the Local Town 
Council. The trustees were held assessable as carrying on a trade. The posi- 
tion of the trustees was akin to that of the owner of a proprietary club who car- 
‘ried on-the club with a view to earning profits. 


The National Association of Local Government Officers v. Watkins, was 
concerned with an unregistered trade union having for its object the protection 
‘gf the interests of employees in Local Governments and the promotion of the 

- physical and social welfare of its members. The Association purchased an‘ exist- 
ing holiday camp to provide cheap holiday facilities for its members. Bookings 
were, however, for a short time accepted from non-members who had previously 
-used the camp. By ‘its rules the.property of the Association belonged to the 
members and its profits enured for all members as a whole and not only for those 
members who used the camp. The Association contended that its liability should 
be confined to the profits made from non-members. The Crown claimed, on the 
other hand, that as the users of the camp were not identifiable with the whole 

_ membership there was no mutual trading and the whole of the profits had been 
properly assessed. Finlay, J. gave effect to the contentions of the Association. 
‘The learned Judgé laid emphasis on the fact that the Association was not a regis- 
‘tered body and that, therefore, the property was the property, not of the Asso- 
ciation but of the members themselves and that as the members owned the whole 
they had a right to participate in the whole and, therefore, there could not be any 
trade between the Association and a member or any sale to a member. The two 
decisions of the Judicial Commissioners’ Court, namely, The Commissioner of 
Income-tax, Bombay v. Karachi Chamber of Commerce;* and The Commissioner 
of.Income-tax, Bombay v. Karachi Indian Merchants "Association,§ were con- 
cerned with mutual dealings between members who had put up money for their 
mutual benefit. The surplus went to them not as shareholders but as persons 
who had contributed in excess and was in no sense a profit and could not, there- 
oe be brought to charge. 


“As already stated, in the instant case there is no mutual dealing between the 
members inter se and no putting up of a common fund for discharging the com- 
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mon obligations to each other undertaken by the contributors for their mutual 
benefit., On the contrary, we have here an incorporated company authorised ‘to 
carry on an ordinary business of a race course company and that of licensed 
victuallers and refreshment purveyors and in fact carrying on such a business. 
There is no dispute that the dealings of the company with non-members take place 
in the ordinary course of business carried on with a view to earning profits as in 
any other commercial concern. It is further admitted that some of the dealings 
of the company with its members take place in the ordinary course of businesseand 
the profits arising out of those dealings, e.g., the fourth item of receipt of 
Rs. 82,490 are taxable. The company gives to its members the same or similar 
amenities as it gives to non-members, namely, the use of an unreserved seat in a 
stand, the facility to watch the races and to bet on the horses in the races, use of 
the totalisator in that stand and the facility for refreshment..In fact the daily 
ticket fee for admission into the Members’ Enclosure is exactly the same as that 
for admission into the First Enclosure to which the public have access. The only 
difference is that a separate enclosure with a separate totalisator is provided for 
the members where they can meet their fellow members and not be disturbed by 
the intrusion of non-members. This privilege is referable to their membership 
of the company for which they pay an entrance fee on their election as members 
and for which they pay the periodical subscriptions both of which are not sought 
to be brought to charge. The rest of the facilities mentioned above which the 
members get are in substance the same as those enjoyed by the public. Those 
facilities are given to members and non-members alike for a price. The character 
of the charges made on members is precisely the same as or is similar to that of 
the charges made on non-members, for the company receives moneys from both 
members and non-members in return for the same or similar facilities given to both 
in the course of one and the same business. The dealings in both cases disclose 
the same profit earning motive and are alike tainted with commerciality. In the 
circumstances, all the four items of receipts from members must be taken into 
account in computing: the’ total income of the company. The fact that the com- 
pany has so long enjoyed exemption from taxation is neither -here nor there, for 
there can be no question of acquiring any prescriptive right to exemption from 
taxation. f . 


The second question need not detain us long.’ The answer to that question 
depends.on a true construction of section 10 (6) of the Act. What is the mean- 
ing ‘of “a trade or professional or similar association’? Doés this company 
come within any of those descriptions? It is certainly not a professional associa- 
tion. Learned counsel for the company contends that a “trade association” is 
_ not the same thing as a “trading association”. According to Webster’s New 
International Dictionary, 2nd Edn., p. 264, the meaning of a “trade association” 
is ah association of tradesmen, businessmen or manufacturers for the protéction 
and advancement of their common interest. In our view the company before us 
is not a “trade association” in this sense although it carries on a business. In 
this view of the matter it is unnecessary to discuss the further question whether 
the facilities or amenities given by the company to its members may be regarded 
as “services” within the meaning of section 10 (6). We are of opinion that 
section 10 (6) has no application, for the company is not a trade or professional 
or similar association within-the meaning of that sub-section. ; 


The result, therefore, is that we hold that all the items of receipts from mem- 
bers. referred to in the questions were received by the company from business 
with -its members within-the meaning of section 10 (1) and that none of them was 
received by the company as a, trade, professional or similar association within the 
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meaning of section 10 (6). In our judgment the High Court should have 
answered question No. 1 in the affirmative and question No. 2 in the negative. 
The appeal is allowed and we award to the Commissioner of Income-tax, the costs 
of this appeal and those of the proceedings in the High Court. 

Agent for Appellants: G. H. Rajadhyaksha. 


Agent for Respondent: Rajinder Narain. 
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, IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—Mnr. JUSTICE SOMASUNDARAM. 
P. Madhavan $ .. Petitioner* 
so p. . 
Munir Begum .. Respondent.. 


Criminal Procedure Code (V of 1898), section 488—Scope—Mistress or concubine—If entitled to order 
under-—Consent or agreement—If enables Court to pass order for maintenance in favour of mistress or concubine. 


Under section 488 of the Ciminal Procedure Code, only a wife can claim her maintenance and 
noj a mistress or concubine. In respect of a compromise entered into between the parties either 
before or after the filing of the application only that portion of it which can be enforced under section 
488, Criminal Procedure Code, can be given effect to. An agreement or a consent to pay mainten- 
ance to a mistress ‘or concubine cannot be the subject of an order under that section. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898,. 
praying that the High Court will be pleased to revise the order of the Chief 
Presidency Magistrate, Egmore, Madras, dated 14th March, 1953 and made in M.P. 
No. 150 of 1953. 


A. C. Muthanna fcr the State Prosecutor (S. Govind Swaminathan), on behalf of the: 
State. ‘ 


N. Suryanarayana for Respondent. 
Petitioner not represented. 
The Court made the following 


ORDER.— This is an application by one Madhavan to revise the order of main- 
tenance passed by the Chief Presidency Magistrate, Madras, under section 488, 
Criminal Procedure Code. The petitioner in the lower Court was a Muslim lady 
and there is no dispute about the fact that the petitioner and the respondent do not 
enjoy the legal status of the husband and wife despite the fact that they were living 
as husband and wife. The petitioner herein appears to have executed an agree- 
ment Exhibit P-1, by which he agreed to pay, Rs. 40 to the petitioner and child. 
In view of this agreement although the woman petitioner in the lower Court was 
not the wife, it was ordered that he should pay Rs. 15 to the woman and Rs, 7-8-o: 
to the child. : 


The counter-petitioner in the lower Court the aforesaid ‘Madhavan has filed 
this petition to revise this order on the ground that the Court cannot pass an order 
under section 488, Criminal Procedure Code, even though both the parties consent 
to such an order, unless the conditions of section 488, Criminal Procedure Code, 
are complied with.’ Under section 488, only a wife can claim her maintenance 
and not a mistress or a concubine. In this case, the woman is certainly not entitled 
to claim maintenance, as she is not the wife of the petitioner herein. 


The question is whether the consent of the other person to pay maintenance 
-can enable the Court to pass an order under section 488, Criminal Procedure Code. 
It has been held in Viramma v. Narayya1, that even though there is an agreement 





* Cr.R.C. No. 695 of 1953. 28th October, 1953- 
(Cr.R.P. No. 647 of 1953). . « 
1. (1883) I-L.R. 6 Mad. 283. 
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between ihe husband and the wife by which the husband agrees to maintain his 
wife by giving her a house and jewels and by delivering to her annually a certain 
‘quantity of grain and money such an agreement cannot be made the subject of an 
order under section’ 536, Criminal Procedure Code, which is section 488 of the 
present Code nor could it be.enforced under the provisions of this section. In 
‘Lingadu v. Labakka? the wife applied for maintenance against her husband and the 
dispute was priyately adjusted -out of Court by the husband executing a bond 
dih:favour of-his wife by and under the terms of which he agreed to give the wife 
some land and Rs. 50 in money. . The Magistrate recorded the judgment for the. 
-plaintiff in the terms of the compromise. It was held by this Court that the Magis- 
trate cannot assume the functions of the- Civil Court and give a judgment of this 
‘character, which he has no jurisdiction to carry into effect. In Pal Singh v. Mt. Nihal 
Kaur?, the terms of compromise were Rs. 200 per annum to wife, separate residence 
in husband’s village ‘for wife and daughter, permission to leave village’ on festive 
„occasions and after the marriage of the daughter, the maintenance to be reduced 
to Rs. ro per mensem. It was held that the compromise cannot be given effect 
to by the Magistrate, even so far as the rate of maintenance is concerned if that 
part: of the compromise is such as cannot be enforced separately and with regard 
to- the other conditions of the compromise, which lie outside the scope of this section. 
In short the principle behind these. decisions is that in respect of a compromijse 
-entered into between the parties either before the filing of the application or after 
the filing of the application only that portion of it which can be enforced under 
section 488, Criminal Procedure Code, can be given effect to., As stated already, 
ander section .488 a concubine or mistress cannot, claim maintenance and an agree- 
‘ment or a consent to pay maintenance cannot therefore be the subject: of an order 
under section 488, Criminal Procedure Code. - , G f 


The order of the Chief Presidency Magistrate in so far as it relates to directing 
the petitioner herein:to pay a sum of Rs. 15 to the respondent in this petition, ie., 
the mistress, is set aside, but the order with regard to the child is confirmed and the 
`. petition so far ‘as the child is concerned is dismissed. 


K.S. l mo f f l EE Order varied. 
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GENERAL INDEX. 


ADVOCATE—Application to be enrolled in 
Madras High Court by Advocate of Travancore- 
Cochin—Stamp duty 457 


BAR COUNCILS ACT (XXXVIII OF 1926)— 
Advocate defending an accused—Questions put 
to a witness not objected to by that witness or 
disallowed by Court—If can be made ground 
of disciplinary action against advocate—Appli- 
cation by advocate for copy of statement under 
section, 162, Criminal Procedure Code (V of 
1898), of a witness not called by prosecution— 
Application allowed by Court and copy furni- 
shed—Advocate’s conduct if “sharp practice ” 
justifying suspension from practice. (S.C.) 238 
——S. 10—Advocate—Misconduct—Talking 
with another advocate concerning the Magis- 
trate in the Court while another case was going 
on—Conduct reprehensible (F.B.) 682 


BAR COUNCILS RULES, RULE 28—Order 
of Bar Council refusing application by an 
Advocate who had to look after a business for 
permission to practise—No legal sanction exists 
to enforce order and therefore the applicant 
cannot be said to be aggrieved by such order 
and ask for the quashing of the same under 
Article 226 of the Constitution 735 


BURMA ACCRUAL OF INTEREST WAR 
TIME ADJUSTMENT ACT (XI OF 1947), 
S. 3—Applicability 405 


CIVIL PROCEDURE CODE (V OF 1908), 
S. 2 (11)—Legal representative—Absolute legatee 
—TIf can be brought on record as 88 
S. g—Voluntary offerings at marriage 
to officiating purohit—Suit for recovery of 
from an usurper receiving it—Maintainability. 

410 
———S. 11—Decision of a Court not having 
jurisdiction—Not res judicata in respect of a suit 
relating to the same subject-matter .. 283 


———Ss. 11 and 48—Res judicata in execution 
proceedings—-Execution of security bond in 
favour of Court—Enforceability of security 
bond declared executable after disposal of appeal 
against decision in the suit—Date of declaration, 
starting point of limitation and not date of 
disposal of appeal 489 
S. 11—Scope. (S.C.) 782 
———S. 11 Expl. IV—Applicability to execu- 
tion proceedings > 225 
-———S. 20—Suit for separate maintenance by a 
Hindu wife against husband—Cause qf action— 
If arises in part at the place where parties were 
married .. 61g 
S. 34—Decree silent as to subsequent 
interest—Interest if can be claimed in execu- 
tion , . 85 
SS. 35—Discretion of trial Court in award- 
ing costs—lInterference by appellate Court— 
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Propriety—Reversal of finding of fact——Conse- 
quential reversal of order for costs proper. 106 


S. 47 (2)—When executing Court can 





convert execution petition into a suit 495 
———S. 48—Limitation—Starting point for 
enforcement of security bond 489 





S. 51, Proviso, clause (4)—Scope of— 
Execution of decree—Arrest of judgment- 
debtor—Grounds for 421 


Ss. 73 and 115—-Order of lower court 
ordering rateable distribution among the various 
decree-holders—Revision under S. 115—Gom- 
petency -493 
———S. 80—Scope of—Limitation Act (IX of 
1908), Arts. 30 and 31 we 76 
——-S. g2—Suit for scheme in relation to 
charitable trust—Prior suit for administration 
not necessary 367 


—S. 110 (1)—Scope 276 
S. 115—Order for rateable distribution 
under S, 73—Revision—-Competency 493 


—S. 151 and O. 41, Rr. 27 and 28—Appel- 
late Court permitting additional evidence to be 
adduced—Remand of the suit to trial Court for 
fresh disposal on additional evidence to be taken 
by it—Order not in the interssts of justice 

315 
O. 9, R. 5—Summons returned unserved 
—Failure to apply for fresh summons—Dismissal 
of suit before the expiry of three months— 
Regularity of +» 5IZ 
O. 9, R. 13 and Art. 164, Limitation Act 
(IX of 1908)—Due service—Meaning of. 371 


O. 21, Rr. 22 and 23—Notice of execution, 
to judgment-debtor—Ordering of execution 
petition on non-appearance of judgment-debtor— 
Objection that such petifon was barred by 
limitation—If open in subsequent execution 
petition—Res judicata—Applicability of principles 
of—C.P. Code (V of 1908), S. 11, Expl. IV— 
Applicability to execution proceedings . 225 


O. 21, Rr. 84, 85 and 86—Sale in a 
mortgage suit—Judgment-debtors, father and 
son—During execution two more sons born 
to defendant—Application to set aside sale for 
default of deposit under O. 21, Rr. 84 and 85— 
Sale confirmed by Court and time extended— 
Whether the sale could be attacked as nullity. 177 


O. 21, R. go and S. 47—Sale contrary 
to agreement not to sell that item of property— 
If fraud in “conducting” sale—Application 
by judgment-debtor within 30 days to set aside 
sale—Relief . .. 678 
O. 22, R. 2 and O. 21, R, 92—Death of 
one of the judgment-debtors after sale in ex@cu- 
tion and before confirmation of sale—No decla- 
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C. P. CODE (V OF 1908)——(Contd.) 


ration of minor sons who were parties as legal 
representatives and no appointment of guardian 
ad litem for them—If renders confirmation of 
sale void 209 
O. 22, R. 3—Will—Life estate in widow— 
Nephew of testator remainderman under the 
will—Suit to recover property of estate by 
widow—Death during pendency of suit— 
Whether the absolute legatee can be brought on 
record as legal representative ie 88 








O, 34, R. 1r and S. 11—Preliminary 
decree on mortgage awarding subsequent inter st 
‘on principal but silent as ,to subsequent interest 
on costs and interest—Effect—Such subse- 
quent interest if can be claimed in execution 
~—Decree-holder’s objection that claim is for a 
larger amount than mentioned in decree— 
If barred in subsequent stage of execution by 
constructive res judicata ee 85 


—O. 37, R. 2—Summary suit—Leave to 
defend—Circumstances where leave ought , to 
be granted even if it is applied for beyond the 
ten days fixed in the summons—Limitation Act 
. (IX of 1908), Art. 159—Scope 180 

--O, 41, R. ro and O. 33, R. 13—Appeal 
in forma pauperis—Directing appellant to furnish 
security for payment of stamp duty ordered in 
lower Court—Legality 307 
O. 41, R. 23—Finding given by trial 
Court on all issues—Remand by appellate Court 
for fresh disposal with opportunity to adduce 
additional evidence—order of remand illegal. 80 


< O. 41, Rr. 23, 27, 28 and 29—Lower 
-appellate court remanding wholesale a case for 
-retrial under O. 41, R. 23—-Two fresh documents 
to be admitted—How far procedure maintain- 
-able -- 392 


COMPANIES ACT (VII OF 1913), S. 105-C— 
Rights of existing shareholder to first offer of 
further issue of capital in proportion to existing 
shares—Further issue after a shareholder has 
transferred his shares—Transferor how far 
trustee for the transferee bound to apply for and 
obtain new issue of shares for benefit of 
transferee (S.C.) 259 
S. 131, Proviso—Scope—Balance-sheet 
-and profit and loss account to be placed before 
general meeting—Extension of time for filing— 
Registrar's power to grant z 94 


‘CONSTITUTION OF INDIA (1950)—Madras 
Prohibition Act if repugnant to Constitution. 724 


Arts, 12, 15 (1) and 29 (2)—-Whether 
direction can be issued to the University of 
Madras—Admission to colleges—Regulated by 
Art. 29 (2)—Restriction on admission of women 
in Colleges—Whether reasonable .. 287 
- Arts. 13 and 14—If offended by S. 14, 
Fugitive Offenders Act (1881) he 61 


Arts. 14, 19 (1) and (5)—If offended by 
S. 87 of Madras Hindu Religious and Charitable 
Endowments Act (XIX of 1951) 550 
‘ Arts, 14 and 19 (1) (d)—Issue of pass 
port—If subect to judicial review 413 

—-—Arts. 14 and 226—Classification of Pan- 
chayats under Madras Village Panchayats Act 
—H offends against fundamental rights.. 66 
































CONSTITUTION OF INDIA (1950)—(Contd.) 


Art. 14—~Madras Shops and Establish- 
ments Act (XXXVI of 1947)—If repugnant 
to Art. 14 -. 639 
- Arts. 15 (1) and 14—Elections on basis- 
of separate electorates for members of different 
communities—If offends against Art. 15 (1)— 
Remedy of voters—Article 32—-Scope of remedy 
under (S.G . 6247 
Arts. 19 (1) (c)-and 226—Scope. 584 

Arts. 19 (1) (f), 25, 26, 27, 28 and 282 
Scope, :+ 699 
Art. 20 (2)—Applicability—Conditions— 
Gold imported into India‘ in contravention of 
Government Notification confiscated under Sea 
Customs Act (VIII of 1878), section 167 (8)-— 
Subsequent complaint in respect of same act for 
offence under Foreign Exchange Regulation 
Act (VII of 1947) and notification thereunder— 
If violates Art, 20 (2) of the Constitution. 

















(8.C.) -n$ 
—— Art. 20 (2)—Scope. (5.G.) 11g 
Art. 133—Right of appeal under— 





Applicability to proceedings instituted before 
the Constitution—Right of appeal to then 
existing Federal Court—How far kept alive.’ 
(F.B.) 317 

Art. 133 (1) (a) and C.P. Code (V of 
1908), S. 110 (1)—Scope—Property of wakf 
worth more than Rs. 50,000-—Subject-matter 
of appeal whether plaintiff has right to function 
as trustee—Leave to appeal to the Supreme 
Court—If to be granted .. 276 
Art. 226 and Madras Hereditary Vilage 
Offices’ Act (III of 1895), section 13—Order 
of Board of Revenue in second appeal—Power 
of High Court to interfere in writ 644. 
Art, 226—-Writ of prohibition—Whether 
lies against order of tribunal granting amendment 
of petition ++ 577 
Art, 227 (1)—Single judge of High Court 

not subordinate to High Court . Io 
Art. 286 (1): (b)—Exemption from sales- 
tax in respect of sales in the course of imports 
and exports—Scope of. - (8.C.) 123 
CONTEMPT OF COURT—Injunction res~- 
training a party from dealing with paddy 
harvested—Breach of—Firka Supply Officer 
directing delivery of paddy—If will justify the 
disobedience of Civil Court’s order 549 


CONTEMPT OF GOURTS ACT (XXXII 
OF 1953)—Contempt committed by scandalising 
the Court itself—Considerations which should 
weigh in exercising summary powers of punish- 
ing. S.G.) } 231 
CONTRACT—Breach of—The Madras Tapioca 
Movement Control Order—Export only on 
permits—Application for permit withdrawn 
by defendants—Suit for breach of contract— 
Plea of frustration—Not available 372 
Contract to buy goods—Can be assigned 
by the buyer 310 
Insurance Contract—When concluded— 
Prepayment of premium-—If condition pre- 
cedent*—-Condition—If can be waived 714 


CONTRACT ACT (IX OF 1872), Ss. r5 and 
72—Coercion—S. 72—If controlled by definition 
iñ S. 15 .. 394 
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CONTRACT ACT (IX OF 1872)—(Contd.) 


——S. 72—If controlled by definition in 
S. 15 = 894 
\COURT-FEES ACT (VII OF 1870)—Suit for | 


declaration that property attached by a Criminal 
Court belongs to the plaintif/—Court-fee pay- 
‘able—Art. 17 (a) (i) of Sch. II 312 


~——S5. 7 (v) (e)—Defendant let into possession 
of. house as licensee—Refusal to vacate on 
“demand—Siuit for ejectment—Value for pur- 
poses of court-fee to be computed under S. 7 
(0) (e) C ae 403 
——Ss. 11 and 12—Decree based on compro- 
mise—Provision in the decree for payment of 
deficit court-fee before execution—Payment 
„out of court—Whether amounted to cheating 
of Government—Deficit court-fee—Government 
af can proceed in execution for 719 
———5S. 11—Provision in decree that Court-fee 
for mesne profits should be paid within a week— 
If makes decree inexecutable on failure to pay 
the court-fee within a week . 185 
Sch. II, Art. 17-A (1) and 17-B+—Suit for 
declaration that a resolution of a Municipal 
Council relating to a market is void—Proper 
‘court-fee to be paid a. 924 
——-Sch. II, Art. 17-B—Suit for declaration 
that certain villages were not ‘ estates ” and that 
Madras Act XXX of 1947 is not applicable 
to particular villages—Court-fee payable. 548 


GRIMINAL PROCEDURE CODE (V OF 
1898), S. 93-A—Warrant for arrest sent to 
Commissioner of Police of Madras from Kashmir 
for detention of person under Public Safety Act— 
Executability .. 399 
———S. 117—Preliminary order passed—Issue 
of a second preliminary order with fresh inci- 
dents and order directing execution of interim 
bonds for keeping peace—Legality 669 
— Ss. 154 and 162—First information report 
—What is—Rioting case—-Evidence—Tests for 
weighing 425 
———S. 162 and Evidence Act (I of 1872), 
S. 25— Police officer ’—Who is—Excise officers 
empowered as Police-officers under Opium Act 
(I of 1878), as amended by Madras Act (XXXII 
of 1951), S. 20-A—If Police-Officers—Admissi- 
bility of confession made before such officers. 189 
S. 197—Prosecution under—Nature 

28 


Ss. 209 and 437—Order of discharge 
under—Revisability—Powers of the Court of 
Revision—When could be exercised—Termi- 
nation of proceedings before the lower Court— 
If necessary. {F.B) .. I 
Ss. 215 and 561-A—Order of committal 
—Application for quashing—Jurisdiction of the 
Judge presiding over the sessions to which case 
committed for trial 96 
S. 250—Scope of—Compensation—When 
allowed at 25 
———S. 488—First wife living separately on 
husband marrying second wife by virtue of her 
right under Hindu Married Women’s Right to 
Separate Maintenance Act (XIX of 1936), 
S.2—Right to maintenance even without positive 
evidence of refusal or neglect by husband to 
maintain her 522 
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——S. 488—Scope—Mistress or concubine— 
If. entitled to, order under—Consent or agree- 
ment—If enables Court to pass order for main- 
tenance in favour of mistress or concubine. 839: 
———S. 561-A—Scope ie 96 
CRIMINAL TRIAL—Accused found in posses- 
sion of articles that were in the person or in the 
custody of a murdered person—No reasonable 
explanation for the possession—Presumption 
as to the guilt of the accused—Propriety—Evi- 
dence Act (I of 1872), S. 114—Illustration— 
Presumption under—Scope 526 
Evidence—Trap -witness—Evidence of— 
Weight to be attached to ia 50 
Practice—Case and counter-case—Duties. 
of prosecution and Court 425, 


DIVORCE ACT (IV OF 1869), S. 19—Im- 
potency—What constitutes. (F.B.) .. 689 
DRUGS ACT (XXIII OF 1940) AND DRUGS 
RULES (1945), R. 29—Appeal to District 
Court—High Court—When a District Court— 
Appeal to High Court—Maintainability. 282 


EVIDENCE—Registration copy of a document 
—Admissibility—Proof of contents—If oral evi- 
dence necessary—Applicability of Evidence Act 
(I of 1872), S. go and Registration Act (XVI of 
1908), S. 57 (5) + 717 
EVIDENCE ACT (I OF 1872), S. 25—Police 
officer—Who is—Excise officers empowered as 
police officers under Opium Act—Confession 
made before—Admissibility. 189 

S. go—Scope se. H7 
— 5. 92—Applicability—Agreement for sale 
and payment of advances—Subsequent sale deed 
reciting only amount of balance due as con- 
sideration—Payment of advances disputed and 
suit for recovery of difference—Proof of real 
consideration agreed to—If barred by S. 92—Suit. 
if barred as opposed to public policy. 249) 
S. g2—Deed conveying property to 
another—Whether trust created—Purpose of 
the agreement executed—Remaining property 
whether to be reconveyed—Oral evidence— 
Whether permissible—Limitation of section 92 
of the Act—Trusts Act ((II of 1882), S. 81. 450 
——S._ 114—IIustration—Presumption under 
—Possession of articles that were on person of 
murdered—Presumption. 526 
S. 115—Applicability (8.C.) 78 
——S. 116—Scope of—Right of tenant to 
dispute landlord’s title when arises—Nature of 
relief that may be given by Court 511 
FATAL ACCIDENTS ACT (XIII OF 1855), 
Ss. 1 and 2—Damages under—Assessment— 
Principles 532 


FOREIGN EXCHANGE REGULATION ACT 
(VII OF 1947)—Subsequent complaint in respect 
of same act after confiscation under Sea Customs 
Act (VIII of 1878), S. 167 (8)—If violates Art. 
20 (2) of Constitution. (S.C.) I 

FUGITIVE OFFENDERS ACT (1881), S. 14 
—Validity—Constitution of India Arts. 13 and 
14—If offended ae 6r 
GUARDIANS AND WARDS ACT (VIII OF 
1890), S. 19—Father of a minor child—Jf gan 
‘apply to be appointed guardian of person and 
property of minor—S. 19—If a bar ` 670 
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HINDU LAW-—Adoption of a son by the widow 
—Consent of sapindas—Adequacy and validity 
‘of—Tests—Record of consent of sapindas— 
Registration of—If essential for admissibility 
in evidence—Registration Act (XVI of 1908), 
S. 17 (3)—If applicable we 97 





Death of sole surviving coparcener leaving 
a widow A and widowed daughter-in-law B. 
Adoption by B of’ X as son to her deceased 
husband—Disputes between A on the one hand 
and B and X on the other regarding validity of 
adoption—Arbitration and award in terms of 
compromise declaring adoption invalid and that 
B had lost. the right te adopt from the very 
beginning——Provision for payment of Rs. 8,000 
to X as consideration for accepting the com- 
promise and payment of maintenance to B— 
Decree in terms of award--Adoptionof X a 
second time’ by B on legal advice—Suit by X 
claiming property on the basis of second adoption 
—If barred by res judicata—Bar of estoppel— 
Applicability—-Civil Procedure Code (V of 1908), 
8. 11 and Evidence Act (I of 1872), S. 115. 

(S.C) .. 782 
Father’s decree debts—Partition during 
pendency of suit—Right of creditor to proceed 
against the joint family property—Separate suit 
against sons—When’ necessary -. 439 





Impartible estate—Junior members— 
Rights—Nature of—Renunciation or relinquish- 
ment by holder—Effect—Relinquishment in 
favour of two only of the many members of the 
family—Validity—If vests the estate in such 
member—Relinquishment if can be treated as 
“ surrender ” .. 387 


Joint family—Agreement between mem- 
bers of joint family appointing arbitrators to 
divide joint family property—Constitutes divi- 
sion in status—Divided brother entering partner- 
ship—Utilisation of income from undivided 
property—Right of the other brother to recover 
his share—Trusts Act (II of 1882), S. 88.. 695 


Joint family—Debts—Personal money 
decree against a coparcener—Execution—Pur- 
chase of share of the coparcener—Interest of the 
sons in the property—If passes—Rights of pur- 
chaser of undivided share (S.C.) .. 789 
Joint family—Power to make a gift o 
joint family property—Limitations—Gift by the 
entire body of coparceners—If void ab initio 
—Hindu widow—If entitled to question the 
validity of a gift of a joint family property—Law if 
modified by Act XVIII of 1937 -- 459 
Mitakshara—Property obtained from fa” 
father by gift or will—If becomes ancestral vis-a- 
vis the sons of the donee (8.C.) -- 796 


Religious endowment—Perpetual dedi- 
cation of property for worship at a tomb— 
Validity (S.C.) .. 803 
Religious trust—Division of trust pro- 
perties among two branches of a joint family— 
Manager of one branch. made responsible for 
performance of ceremonies and festivals—Treat- 
ment by the branches of joint family properties 
as absolute property—Acquisition of ownership 
by adverse possession—Limitation Act (IX of 
1908), S. 10—Applicability. -- 382 
———Stridhana—lIllegitimate daughter —Whe" 
thér entitled to succeed to her mother’s stridhana+ 

PE chested w-, 652 























HINDU MARRIED WOMEN’S RIGHTS TO 
SEPARATE MAINTENANCE ACT (XIX OF 
1946), S. 2—First wife living separately on hus- 
tand marriying second wife—Right under Cr. P. 
Code, S. 488 .. 522 


HINDU WOMEN’S RIGHTS TO PROPERTY 
ACT (XVIIL OF 1937), S. 3 (2) and (3)— 
Effect of—Coparcenary property—Right of sur- 
vivorship—If revives after the death of the widow: 

se 56I 
———S. 3 (2)—Scope—Status of the widow if 
that of a coparcener—Hindu Law rights of the 
widow—If ‘enlarged by the statute—Right to 
question alienations as a coparcener—-Right of 
maintenance if taken away .. 459 


INAM—Grant of swastivachakam service in temple 
—Relationship between trustees and service 
burdened grantees of inam—Proper person to 
terminate services in case of remissness in, the 
duties «167 


INCOME-TAX ACT (XI OF 1922), S. 10— . 


| —Revenue expenditure—What is—Capital and 


revenue , expenditure—Tests to determine— 
Money paid for getting the right to collect’ chanks 
from the sea—If revenue expenditure .. 20 


———Ss. 10, 12, and 13—Assessee firm manag- 
ing agents of a company—Assessee entitled to 
commission on all purchases, sales, etc.— 
Amount of commission earned in a particular 
year—Liability to tax—Company keeping the 
amount in suspense account—Effect 

(S.C) .. 823 


——S. 10 (1)—Scope—Assessee a dealer in 
silver and shares—Withdrawal of certain silver 
bars and shares and settlement on trusts— 
Assessee a beneficiary under the trusts-—If liable 
to be assessed on fictional profits on the transfer 
of stock (8.CG.) .. 810 
———S. 10 (1) and (6)—Company incorporated 
for carrying on business of a Race Course and 
Hotel keepers and Refreshment purveyors— 
Same amenities provided for members and non- 
members—Receipts from sale of admission 
tickets to members—Liability to income-tax 

: (8.C.) .. 828 


Ss. 30, 35 and 66 (1)—Order of Income- 
tax Officer under S. 35—Appeal to Appellate . 
Assistant Commissioner incompetent-——No appeal 
to Tribunal .. 469 
————S. 66 (1)—Application by assessee to the 
Appellate Tribunal for reference to High Court 
—Signature of advocate alone—Sufficiency— 
—‘ Authorised representative ’—Meaning of— 
Appellate Tribunal Rules (1946), rule 2 (ii) 284 


INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S. 8 (8)—Jurisdiction of Tribunal to 
implead parties other than employer and em- 
ployee—Receiver appointed under powers in a 
Debenture Trust deed—Position vis-a-vis the 
Company -» 630 


INSURANCE—Contract of insurance—-When 
concludedjand binding—Pre-payment of premium 
—If a condition precedent—Condition—If 
could be waived 6 yi4 


LAND ACQUISITION ACT (I OF 1894), 
Ss. 4, 5 and 6 (1)—Suit lands acquired by 
Government’s notification on the strength of 
Panchayat Board’s resolution—Grounds for 
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LAND ACQ. ACT (I OF 1894}—(Contd.\ 


attacking the notification—Compliance with 
provisions of statute—Effect—Power of Court to 
entertain objections to notification by a writ 
petition oe 744 
——Ss. 9 and 25—Scope—Owner of land 
served with notice not stating the value of the 
Jands—How far bar to civil Court increasing the 
valuation by requisition officer—Compensation 
— Valuation of the land—Potential value also 
to be taken into consideration 568 


——-§. 17 (4)—Acquisition under—Essentials 
——Existence of urgency—Not a matter for judicial 
review——S. 5-A if can be suspended-»-Acquisition 
for companies—Provisions applicable where there 
is a public purpose—S. 40—Scope 684 
LETTERS PATENT (Madras), Cl. 15—Judg- 
ment of single Judge of High Court dismissing a 
Civil Miscellaneous Appeal—Appeal against-— 
If maintainable .. 108 





Cl. 15—Order refusing transfer of a suit 
or staying trial of a suit—Whether a “ judgment.” 

-. 278 
Cl. 15—Order transferring a suit from 
one Court to another—Not a “judgment” 
within the meaning of the clause and no appeal 
lies from such order 525 


Cl. 15—Summary suit—High Court Ori- 
ginal Side Rules—Order 7—Decision whether a 
particular suit would fall within the class of suits 
under—Whether appealable under cl. 15 of the 
Letters Patent—‘‘ Judgment ” within cl. 15— 
What is 354 


LIMITATION ACT (IX OF 1908), S. ro— 
Applicability .. 382 
: S. ro and Art. 134-B—Permanent lease by 
spiritual head of a Math—Transfers of portions 
by lessee—Transferee making a gift of the land 
for building a school—Suit by succeeding Mata- 
dhipadhi to recover possession on the allegation 
that there was no legal necessity to support the 
lease—-Limitation, S.C 819 
———S. 28—Adverse possession—Co-owners— 
Presumption of ouster of one for statutory period 
—When justified. 241 
Arts, 30 and 31—Applicability 76 
Arts, 62 and 16—Suit for recovery of 
amount alleged to have been illegally collected 
as sales tax—Limitation .. «184 
Art. gt—Suit for recovery of possession of 
immoveable property—Allegation in plaint that 
sale deed is void—Document need not be set 
aside—Art. gt is not applicable 467 


Arts, 120 and 145—Deposit of money 
(cash) as security by a clerk—Application for 
return of money—Period of limitation for suit. 



































502 
Art. 132—Applicability <.. 504 
Art. 134-B—Applicability (S.C.).. 81g 
—— Art. 159—Scope f .. 180 
: Art. 164-—Due service—Meaning. 371 
Art, 182 (5)—Execution—Step-in-aid— 


Appeal against order raising attachment in exe- 
cution—If step-in-aid 446 


MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF 1938)—Earlier promissory notes renewed 


5 


MAD. AG. RE, ACT (IV OF 1938)—(Contd.) 


for full amount on the unscaled basis—Suits on 
subsequent promissory notes—Rights of defend- 
ant to plead failure of consideration to the extent 
of the excess as per the Act 313 


———S. 3 (v) and S. g9—Creditor—If includes 
religious institution—Improvements—What are 
—Costs of a suit to recover possession of mort- 
gaged prcperty—If could be recovered as an 
improvement .. 454 
—— Ss. 8 and 9—Appropriation of payments 
under—If different .- 520 


as amended by Act (XXIII of 1948), 
S. 8 (2)—Scope—Mortgagee purchasing a por- 
tion of mortgaged property in sale in execution of 
another decree on a promissory note—Reduction 
of mortgage debt by to proportionate liability 
of the property so purchased by mortgagee—Not 
a payment by the mortgagors within the meaning 
of S. 8 (2) eS 152 
S. 9-A, 7 (ii) (c)—Object of Applicability 
—* Belonged ” and “‘ devolved ”—If conflicting. 
103 


———-Ss. 19 and 20—Applicability to decrees 
in Pudukottai State after Madras Merged States 
(Laws) Act (XXXV of 1949)—Prior plea under 
Pudukottai Agriculturist Regulation (XV of 
1938)—Dismissal—Effect-—— If bars application 
under sections 20 and 19 of the Madras Act IV 
of 1938 in 1950 is 298 
———S. 19—Amending Act XXIII of 1948, 
S. 16—Scope—Party when barred from claiming 
the benefit of S. 19. 74 


——_—Ss. 23 and 24—Scope and effect of—Sale 
set aside under—Right of a bona fide purchaser 
to get back the sale price paid by him—TInherent 
rights of Courts to protect suitors before it from 
harm by its own acts 188 
S. 23-A—Inserted by amendment Act of 
1948—Petition to set aside sale in execution— 
Period within which can be made 742 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) Act (XXV OF 1949), S. 7— 
‘ Wilful default ’—' Nuisance to others ’—‘ Bona 
fide requirement ’—Scope of terms—Additional 
accommodation—Balance of convenience— 
What is .. 625 
———S. 7 (3) (iii)—Bona fide requires for his 
own use—Meaning of—Subsequent events—If 
could be taken note of—Mala fides—~When could 
be inferréd. .. 622 
S. 7 (3) (a) @—Joint Hindu family 
owning house—How far juristic person and 
landlord—Coparcener—Right to evict a tenant 
to have the house for his own occupation... 647 


Ss. 9 and 12-B—Petition for removal of 
obsiruction—Disposal of an affidavit—Regu- 
larity—Order removing obstruction—-Whether 
revisable, 112 
as amended by Act (VIII of 1951), 5.12-B 
—Execution Petition opposed on the ground that 
default in payment was not wilful—Whether 
executing Court can go into the question 92 


MADRAS CO-OPERATIVE SOCIETIES ACT 
(VI OF 1932)—Resolution by General, Body 
of Association—Secretary seeking opinion ® of 
Registrar upon them—Communication by Regis- 
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MAD. CO-OPER: SOCIETIES ACT wi OF 


: 1932)-—(Gontd.) 


trar ‘that resolutions were ultra jg Goni- 
cation whether an order or quasi-judicial order— 
Writ of certiorari—lIf lies to quash it. 584 


S.-51 (1)—Scope of the words ‘touching 
the business of the Society —Submitting to the 
jurisdiction of the Registrar—If jurisdiction of 
the Registrar can be questioned later. 

(F.B.) ` 340 
MADRAS DISTRICT BOARDS ACT (XIV 
OF, 1920), S. 60—Vesting of street in District 
Board—If carries with it ownership of trees 
standing thereon—Cutting the trees and carrying 
away the logs—Action by Board for trespass or 
‘conversion—Maintainability — Desirability of 
amendment of S. 60. 470 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920)—Election Rules, Rule 27-A 
(1) (e)—Polling-officer marking ballot-papers 
with names of electors and their serial number 
in the electoral list—Effect—Rule 1o (¢)—If 
applicable . 279 
———§. 12 (7) and Election Rules, rules (1) (a) 
(b) and :o—Chairman not convening meeting 
of council to elect Vice-Chairman—Whether the 
Revenue Divisional Officer had the right to 
‘convene—Election must be materially affected 
in results in order to be set aside. <1 293 


Ss, 129 and 131—Explanation—Supply 
of water for domestic consumption—Domestic 
consumption and use—What amounts to—Tests, 


. 37 

S. 250 (1) (b)—“ Premises ”—If include- 
open field—Installation of oil engine for agri- 
cultural purposes in-open field within a Munic- 
poten punishable under S. 313 of the 
e+ 499 

MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948)—Validity in so far as the Act 
relating to Fisheries—Scope of section 20.. 587 


MADRAS ESTATES LAND ACT (I OF 1908) 
—Sub-tenant—When can acquire right of 
occupancy 160 
S. 3 (2) (¢)—Inam—Meaning of—Lease- 
hold right—If an inam 478 
(as amended by Madras Act (VIII of 
1936) and (II of 1945), S. 3 (2) a Scope of. 
(F.B.) 748 
Ss. 3 (15), 3 (16), 4 and 77-—~Effect of 
Amending oes (vri of 1934) on the definition 
of ryot—Presumption with respect to land— 
Whether ,ryoti 247 
-DS 77, III to 115—Suit by a ryot dis- 
puting right of landholder to bring his holding 
for sale—Decree in terms of agreement between 
parties—Provisions in agreement as to specified 
amount and time within which to pay—Petition 
by landholder to execute decree—Petitions filed 
beyond time provided for in section 115 (2) of 
the Act—Article 182, Limitation Act (IX of 
1908), not applicable—Petition barred .. 680 
MADRAS GENERAL SALES TAX ACT (IX 
OF 1939)—Dealer does not include a broker— 
Who is a broker—Auctioneers selling fish with 
owners standing by—Not dealers but only 
brokers -» 616 
2S., 2, cl. (b)—“ Dealer ’—Meaning— 
Person who keeps on only selling without any 




















MAD. SALES-TAX ACT (IX. OF' 1939)— 
(Contd.) 


buying—lIf ‘“‘dealer’’"—Duty to submit å return 
Fact of return being nil—If absolves assessee from 
submitting a return—Liability under se. 15 (a). 
2 09 
——S. 15 (4)—Scope—Non-payment of ee 
in spite of notice—Offence—Pendency of appeal 
by assessee to higher tribunals against order of 
assessment—Effect—Prosecution—If prem Po 
S. 18—Scope—Not applicable “to fai 
for recovery of amount alleged to have been 
illegally collected as sales tax—Limitation for 
recovery of such amounts—Limitation Act (IX of 
908), Art. 62 and not Art. 16 is applicable— 
Jurisdiction of Civil Courts—Not ousted.. 181 


MADRAS HEREDITARY VILLAGE OFFI- 
CES ACT (III OF 1895), S. 10—Point of time 
at which rights of claimants have to be con- 
sidered . 663 
— S. 13—-Order of Board of Revenue in 
second appeal—Power of High Court to interfere 
in writ 644 
MADRAS HIGH COURT ORIGINAL SIDE 
RULES—Order 7—Decision whether suit falls 
under—If appealable under cl. 15-—Letters. 
Patent (Madras) 354 


MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (XIX OF 
1951)-—-Validity of the Act—When rights can be 
granted in writs of prohibition—Constitution of 
India, Arts. 19 (1) (f), 25, 26, 27, 28 and 282— 
Scope 699 
———5, 87—Scope of—If offends Art. 14 of the 
Constitution—Equal protection of the Law— 
Section if void as opposed to Art. 19 (1) and 
Art. 19 (5) as imposing an unreasonable restric- 
tion on the right to hold property—Section 87-—~ 
—If restricted only to cases of admitted title of 
the temple—Magistrate acting under-——Purely 
an executing Court—Questions of title if can be 
gone into—Magistrate directing delivery. of 
possession—Notice to archaka or tenant holding 
under him—Necessity for—Want of notice—° 
If opposed to fundamental principles of natural 








justice ++ 550 
MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927) Manager of 


Temple—Archakas claiming right in themselves 
as owners—Suit by Manager—Pauper suit 
—Dispaupering and grant of time for 
payment of court-fee—Suit ‘also dismissed for 
non-payment of court-fee—Revision to High 
Court—Order restoring suit to file—Legality, 
correctness and propriety—Fixing of remune- 
ration of Archakas—Whether High Court can. 
go into it gI 
S. 9 (11-A) (c)—Madras Hindu Religious 
and Charitable Endowments Act (XIX of 1951), 
S. 6 (16) and (14)—“ Specific endowment ” and 
“ Kattalai *—Meaning—Specific endowment if 
when can be treated as religious endowment. 


‘ :+ 357 
————5. 9 (12)—-Temple—When public. 688 
S. g (12)—Temple open to public worship 
for more than a century—Origin in a-samadhi 
and traces of it continuing—Whether institution 
still a “ temple.” 574 
g (12)—User of shrine as place “of wor- 
ship by S iblic— Presumpion of its being 
“Temple ” within the meaning of the Act, 82 
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MADRAS 


T (Contd.) 


———5s. 54 (1) (b) and 84 (2)—Person whose 
insolvency has been.annulled for failure to apply 
for dischatge—If can be hereditary trustee.. 518 


MADRAS PROHIBITION-ACT (X OF 1937), 
an 16, 18 and 23 (2)—Validity—Constitution of 
Indi 
far as it relates to medicinal preparations—Power 
of Government to cancel or suspend licences— 
Validity—Levy of excise duty on ‘medicinal 
preparations by State Government—Competency 
of ý i 724 
MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), S. 2 (6)—Establish- 
ments—What are—Act if repugnant to Art. 14 
of the Constitution—S. 41—Scope of enquiry 
under , - 639 


MADRAS SUPPRESSION OF IMMORAL 
TRAFFIC ACT (V OF 1930), Ss. 5 (1) and 
8-A (1)—Trap witnesses—Evidence of—Un- 
réliable—Whether conviction could be based 
ón it ‘ 50 


‘MADRAS TAPIOCA MOVEMENT CON- 
TROL ORDER—Requirement of permit—If 


frustrates contract Pets 372 
MADRAS VILLAGE PANCHAYAT ACT (X 
OF 1950)—Amended -Rules—Classification of 
Panchayats into two classes, if bad, as discri- 
minatory—Open voting in some and secret 
ballot in others—Whether distinction offended 
against principle of fundamental rights of equality 
and equal protection .. 665 


H. R. E. ACT’ (Il OF 1927)—~ 





MALABAR COMPENSATION FOR TEN-`' 


ANTS’ IMPROVEMENTS ACT (I OF 1900), 


S. 19—Provision in a kanom demise that a tenant : 


should pay to his landlord one-third of the 
amount realised by leasing out of fuel-growing 
forest for cutting trees—I£ enforceable. 
: (F.B.) 673 


' MALABAR LAW—Kamavan—Du al capacities 
of--Community of property—If necessary to 
continue: thè relationship of karnavan and 
-anandravan 157 


Marumakkattayam Law—Gift to a mem- 
ber of a tavazhi—Presumption as to tarwad 
Property 545 


MORTGAGE—Improvements—Costs of suit 
to recover possession of mortgaged property— 
If could be recovered as an “ improvement.” 454 








———Receiver in a simple mortgage suit—- 


Rents and profits of mortgaged property realised 
‘by—Claim to—If mortgagee entitled to priority 
over arrears of income-tax -» 496 


‘MOTOR VEHICLES ACT (IV OF 1939); 
Ss. 92 and 112—Conductor travelling on running 
foot-board of bus—Not an offence. 787 


‘OIL-SEEDS (FORWARD CONTRACT) PRO- 
HIBITION ORDER, 1943—Meaning of the 
‘words at some future date—Exemption in 
` Government notification—Not applicable—Con- 
tract to buy goods—Can be assigned by the 
‘buyer ` gio 


oe 


(i950)—Act if repugnant to—If void in so | 





VA ğ 


PARTNERSHIP ACT (IX OF- 1992), Ss. xr 
and -44—Whether -S. 11 overrides the provisions 
of S. 44—Right to seek dissolution of a partner- 
ship through Court—Statutory remedy—If could 
be varied by contract between the parties. 396 


S. 44—If overridden by S. 11 .. 396 


PASSPORT ACT (XXXIV OF 1920), and the 
Constitution of India (1950), Arts. 14 and 19 
(1) (d)—Scope of the Act—Nature of a passport 
—Issue of a passport is a political power and not 
subject to judicial review—Right of a citizen 
to a passport—Matter within the sphere of 
International Law 413 


PENAL GODE (XLV OF 1860), S. 406— 
Criminal breach of trust—Dedication of lands 
to temple by a limited owner—Dedication 
ceasing to be in force on death of limited owner 
—Spending the income from such lands by 
successor in interest—If amounts to criminal 
breach of trust—Dedication—What amounts to. 

` ; 42 
POLICE ACT (V OF 1861), S. 30 (2) and (1) 
—Scope—A maidan where a meeting is con- 
vened—If ‘* thoroughfare —Order under section 
go (2) prohibiting assemblies or processions— 
If can be made generally or for any specified 
length of time— Occasion ’—-Meaning.. 602 


PRACTICE—Application for final decree on 





mortgage—Dismissed—Second application— 
When barred—First application dismissed as 
premature—Second application—Not barred 

: 366 





Decree capable of execution—Appellate 
| decree supersedes that of the Court below—Only 
one decree in a suit capable of execution-——Person 
against whom execution is sought not a party 
to the ‘appeal—Effect—Limitation—Court-fees 
Act (VII of 1870), S. 11-—Provision in decree that 
court-fee for mesne profits should be paid 
within a week—If makes decree inexecutable on 
failure to pay court-fee within a week 185 





Decree for arrears of maintenance and 
future maintenance in favour of widow—Pro- 
perties in the hands of judgment-debtors charged 
—Execution. sought by widow against uncharged 
property of one of the judgment-debtors—Alle- 
gation of collusion between the decree-holder 
and the other judgment-debtor—Duty of Court 
to go into the allegation—Stay of proceedings 
by lower Court when stay application dismissed 
—Improper ` 110 





Different purchasers of same property in 
execution of two different mortgage decrees— 
First mortgagee not a party to the suit or second 
mortgage and vice versa—Right to maintain 
possession 477 


Dispute regarding land between a munici- 
pal resident and the Municipality—Land vested 
in Municipality—If Municipality is the owner— 
Government—TIf a necessary party 614 
High Court—Original Side—Suit on 
promissory note—Court holding that it has no 
jurisdiction—Return of plaint—Court of record 
—If can return plaint for presentation to proper 
Court—Civil Procedure Code (V of 1908), 

| O. 7, r. 10 (2), O. 49, r. 3 and S. 151—Sc8pe 
ae +. 292 
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PRACTICE—(Contd.) 


Right of appeal as on the date of filing a 
suit—If a vested right—Exception to the rule of 
vested right—Constitution of India, Art. 133—~ 
Right of appeal under—Afplicability to pro- 
ceedings instituted before the Constitution— 
Right of appeal to the then existing Federal 
-Court—How far kept alive. (F.B.).. 317 


PRACTICE AND PROCEDURE—Suits for 
partition—Rule as to inclusion of all divisible 
properties—Exception to 155 


PRESIDENCY TOWNS INSOLVENCY ACT 
(III OF 1909) S. 11 -(b)—Adjudication of non- 
resident’ debtor Anhulmént-Residence— Tét, 
: I 
Ss. 13 (2) (b), (5) and g (e)—Scope— 
Attachment of property of debtor in execution 
of a decree allowed to continue for over 21 days 
—Oral proof of act of insolvency—lIf essential 
for making order of adjudication .. 523 
——S. 41—Madras Hindu Religious Endow- 
ments Act (II of 1927), Ss. 54 (1) (b) and 84 (2) 
—Annulment—Meaning under S. 41-~-Person 
whose insolvency has been annulled for failure 
to apply for discharge—If can be appointed 
hereditary trustee. .. 518 
(as amended by Act III of 1950), S. 53 
—Scope—Attachment and interim prohibitory 
order before admission of insolvency petition—~ 
If confers any preferential right on the attaching 
creditor .. 164 
PRIVATE INTERNATIONAL LAW—Courts 
in India—When should apply the law of a 
different country—Accrual of Interest War Time 
Adjustment Act (Burma Act XI of 1947), 
S. 7—Applicability to decrees enforced in Indian 
Courts—Law of the country in which action is 
brought—Applicability—Limitation to the rule 
as to .. 405 
PROMISSORY NOTE—Co-promisees—Death 
of one—Payment to the other promisee by sale 
of property in discharge of the entire amount 
—Discharge of liability, whether complete. 649 
PROVINCIAL INSOLVENCY ACT (V OF- 
1920)—Power of Court to grant injunction’ 
against secured créditor from enforcing his, 
remedy .- 359. 
Sale of insolvent’s property, by Official 
Receiver without giving notice to petitioning 
creditor who subsequently offered nearly 50 
per cent. over the price for which the Official 
Receiver sold—Ground for setting aside the sale. 
ive) 4i 
S. 28 (2) and (7)—Sale deed executed 
a few days after filing of petition—Is void as 
against the Official Receiver—Registration Act 
(VI of 1908), S. 47——Scope and effect .. 308 
——— S. 28-A—Scope and effect—Insolvency of 
Hindu father—Power of sale of sons’ shares vests 
in Official Receiver—Right of purchaser to relief 
under Madras Agriculturists’ Relief Act (IV of 
1938)—-Conditions necessary for (S.C.).. 252 
s. 37 and 28—Scope—Annulment of 
insolvency without order vesting properties in 
any one—Effect—Decree and execution sale 
in suit on mortgage without impleading the 
Official Receiver—Validity—Effect of reverting 
of property to the debtor on annulment of insol- 
vency—Sale in execution—If can be challenged 
byè the judgment-debtor of his representa- 
tives (F.B.) 766 
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PUBLIC DEBT ACT (XVIII OF 1944), Ss. 18. 
and 1g—Scope of—Government security vested’ 
and recognised in favour of a particular person. 
by the Reserve Bank—Cannot be called in ques- 
tion by any Court—Liability of vestee to rightful 
owner if any is only personal—Pledge of such 
securities by the vestee—Beneficial ownership not 
affected—Whether such pledge will amount to 
criminal breach of trust ov 42 


PUNJAB COMMUNIST DETENUS RULES 
(1950), R. 41—Action by Superintendent of Jail 
under for jail offence—If bar to subsequent 
prosecution (S.G)  ,. 0 113 
REGISTRATION ACT (XVI OF 1908), 
S. 17 (3)—Record of consent of sapindas to 
adoption by Hindu widow—Registration if 





essential 97 
———S. 47—Scope and effect 308 

S. 57 (5)—Scope w RT 
REPRESENTATION OF THE PEOPLE ACT 


(XLIII OF 1951), Ss. 33, 36, and g9—Rules for 
counting votes modified after issue of notification 
under section 18 (1) (6)—Production by candi» 
date of printed copy of that portion of electoral 
roll showing him as voter—Power of returning 
officer to reject nomination paper—Rules regard- 
ing counting of votes procedural and therefore 
retrospective—Filing of nomination after new 
rules came into force—No right to question new 
rules 483, 
Ss. 83, 85, 86, 90 (4) and 92—Verification 
defective in dn Election Petition—Amendment of 
petition granted by Tribunal—Jurisdiction of 
Tribunal to grant—Writ of Prohibition whether 
lies against order granting amendment of petition. 


se 5 
SEA CUSTOMS ACT (VIII OF 1878), S. 16578) 
~—Confiscation for importing gold in contravention 
of notification—Subsequent complaint in respect 
of same act for offence under Foreign Exchange 
Act (VII of 1947)—If violates Art. 20 (2) of the 
Constitution (S.C.) 113 
STAMP ACT (II OF 1899) Schedule I-A, Art. 
13 (Madras)—If applied to ‘ bonds’ governed by 
Articles 6 of Sch. II of Court-Fees Act (VII of 





‘| 1870)—-Personal bonds given in pursuance of © 


order of Court—Stamp duty Ieviable .. 692 

——Art. 30 (Madras Amendment, Art. 25)— 
Exemption—Applicability—Advocate of Tra- 
vancore-Cochin High Court—Application to be 
enrolled as an “Advocate of the Madras High 
Court—-Liability to stamp duty 457 


SUCCESSION ACT (XXXIX OF 1925), S. 332 
and G. P. Code (V of 1908), S. g2—Suit for a 
scheme in relation to charitable trust—Prior suit 
for administration not necessary—Scope of 
scheme suit 367 


TANJORE’ TENANTS AND PANNAIYAL. 
(PROTECTION) ORDINANCE (IV OF 1952) 
as modified by Ordinances V and VI of 1952 and 
Tanjore Tenants and Pannaiyal (Protection) 
Act (XIV of 1952), ss. 6 and 12—Constitutional 
validity +. 325 
TORT—Negligence of bus driver driving at exces- 
sive speed in causing accident and thereby death 
of passenger—Liability of owner of bus for dama- 
ges—Tests of Fatal Accidents Act (XIII of 1855) 
secs. 1 and 2—Damages under the two section 
—Assessment—Principles ` e 5R 





GENERAL. INDEX. 
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LETTERS PATENT (MADRAS), Cl. 15— 
Order transferring a suit from one Court to 
another—If “ judgment ” ui 26 
LIMITATION ACT (IX OF 1908), Art. 182, 
Explanation 1—Scope of—Joint decree granting 
also separate -reliefs against some defendants— 
Execution of joint decree—If keeps alive the 








separate reliefs He 3 
MADRAS  AGRICULTURISTS RELIEF 
AMENDMENT ACT (XXIII OF 1948), 


S. 16—Proviso—Scope of—Retrospective effect. | 


28 


MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF 1938)—Earlier promissory notes renewed 
for full amount on the unscaled basis—Suits on 
subsequent promissory notes—Right of defendant 
to plead failure ‘of consideration to the extent of 
the excess as per the Act re 5 
———S, 3 (5) and section 8—Explanations III 
and I[V—Scope of re 56 
——--§. 3 (y) and S. 9—Creditor—If includes 
a religious institution—Improvements—What 
are—Costs of a suit to recover possession of 
mortgaged property—If could be recovered as an 


improvement as 2 
—_-—Ss. 8 and g—Appropriation of payments 
under-—If different oan 10 


——5. 19, Proviso—Scope—Payment by non- 
agriculturist judgment-debtor—When could be 
taken advantage of by the Agriculturist judgment- 
debtor 5 
———S, 19-A, sub-sec. (4), Cls. (a) and (b) and 
‘S. 25-A, Cls. (c) and (cc)—Petition under S. 19-A 
—Dismissed as incompetent under the Act— 
Right of appeal to the aggrieved party—If 
available | i 


‘ee 


6g, |: Validity—If violates condition of licence, 


Ary 


MADRAS BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XXV OF 1949), 
Ss. 7 and 12-B—Order of District Court in 
revision under section 12-B—If revisable by 
' High Court under S. 115, C.P. Code—Grounds 
for eviction of tenant—Tenant contracting 
with landlord not to claim the benefit of S. 7 
of the Act—If a ground—District Court— If 
could order eviction on grounds other than 
those mentioned in section 7 30 


S. 7—‘ Wilful default ’"—’ Nuisance te 
others °—‘ Bona fide , requirement ’°—Scope of 
terms—Additional accommodation—Balance of 





convenience—What is te 43 
——S.. 7 (3) (ii)—Bona fide requires for his 
own- use—Meaning of—Subsequent events— 


If could be taken note of—Mala fides—When 
could be inferred 13 


———S. 13—If void as inconsistent with Arts. 
14 and 1g of the Constitution of India—Power 
of exemption—If subject to judicial scrutiny. 71 


MADRAS CITY MUNICIPAL ACT (IV O° 
1919), Ss. 110 and 113 (1) and Sch. IV, R. 7— 
‘‘Transacting business’—-What is—Company 
having no income as such in the city—Liability 
to tax and the rate of tax ae 65 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S. 250 (1) (b)—“Premises”— 
If includes open field—Installation of oil engin 

for agricultural purposes in open field within 
a Municipality—If punishable under S. 313 of 
the Act 32 
S. 321 (9) (a)—— Year ’—If has the same 
meaning as financial year as defined in S. 3 (31) 

of the. Act—S. 321 (11)—-Order—Meaning of— 
Letter from Local Authority—-When an order. 39 


MADRAS ESTATES LAND ACT (I OF 1908), 
S. 3 (2)—Estate—Scope of—Separate registry 
under Act I of 1876—Effect of—If a test to 
determine the category of an estate within the 
meaning of Act XXVI of 1948 a 18 


S. 3 (2) (d) and (19)—“Estate”—Test to 
determine—* Mokhasa ’—~Meaning of .. 4 


———S. 3 (2) (d)—Inam—Meaning of—Lease- 
hold right—If an inam ‘iis 19 
(as amended by Madras Acts VIII of 
1936 and II of 1945), S. 3 (2) (d)—Scope 
o oc 53 


| MADRAS ESTATES LAND (REDUCTION 
OF RENT) ACT (XXX OF 1947), S. 4 (3)— ' 
Scope of enquiry under—‘ Person interested in 
the transaction ’—Meaning of .. 65 


MADRAS FOODGRAINS INTENSIVE 
PROCUREMENT ORDER (1950), Cl. 6 (2)-— 
Liability of Master under—If absolute—Offence 
by servant—Master—If liable 26 


MADRAS GENERAL SALES TAX ACT (IX 
OF 1939), S. 2, Cl. (b) and S. 15 (2) —“ Dealer ” 
person selling alone without buying—If dealer— 
Duty to submit a return—Fact of return being 
nil—If absolves assessee from submitting a 
return—Liability under S. 15 (a) 13 
S. 8—Licence under—Commission Agent 
—Collection of ‘dharmam’ and ‘ dhallal’—~ 
Not for the benefit of disclosed principale— 
46 


oe 











oe 
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MAD. GENL. SALES TAX ACT—(Coitd.) 

+S. 14A which corresponds to old S. 2 (5)? 
explanation two—Non-resident foreigner with 
resident agent—Liability 
_ S. 15 (6)-—-Non-payment of tax—Prose- 
cution under oe 27 
MADRAS .HEREDITARY VILLAGE OFFI- 


CES ACT (III OF 1895), S. 10o—Point of time 
at which rights of claimants have to be consi- 








ered | PE RYT 
—Ss. 13 and 21—Bar of a civil snit—Scope 
of .- 35 


Ss, 13 and 21—Scope of—Jurisdiction of 
Civil Courts—How far ousted 21 
MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XIX 
OF 1951), S. 6 (15) [old S. 9 (12)] ~Femple— 
When a public one—Temples owned and 
managed by village community—Dedication 
to, public—If could be inferred ise 22 
——-S. 9 (xi-a)—Specific endowments—When 
can be treated as religious endowment— Kat- 
talai *—Meaning of l 7 
~-——S. 50—Effect—Temples—Position of ar- 
chakas .nis-a-vis trustees—Power of executive 
officer or trustee to regulate the distribution of 
the income by sale of archana tickets 
———S. 54—Powers of Board—Hereditary 
trustee adjudicated insolvent—Insolvency an- 
nulled under section 41 cf the Presidency Towns 
Insolvency Act for failure to follow the procedure 
under the Act—If amounts to a removal of the 
disqualification f “12 
———S. 84—Scope of—Natire of suits barred 
under Cele 4 
S. 87—Scope of—If offends Art. 14 of the 
Constitution—Equal protection of the Law— 
Section if void as opposed to Art. 1g (1) (f) 
and Art. 19 (5) as imposing an unreasonable 
restriction on the right to hold property—S. 87— 
If restricted only to cases of admitted title of the 
tetnple-——Magistrate acting under—Purely . an 
executing. Court—Questions of title if can be 
gone into—Magistrate directing delivery of 
possession—Notice to archaka or tenant holding 
under him—Necessity for—Want of notice— 
If opposed to fundamental principles of natural 
justice. : . ae.) 25 
MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927), S. 9 (12)—Tem- 
ple—Institution—When a temple a 28 
8.9 (1 2)—Temple—When public. 
* MADRAS MOTOR VEHICLES (TAXATION 
OF , PASSENGERS AND GOODS) ACT 


ow 


oe 





(XVI OF 1952)—Constitutional validity—Cons-, 


titution of India (1950), Arts. 19 (1) (g) and 14— 
Scope—Srh. VII, List IJ, Entry 56—Appli- 
cability .. . : © 57 
MADRAS- PRESERVATION OF PRIVATE 
FORESTS ACT (XXVII OF 1949), S. 2— 
Eorest—Meaning of—' Owner’—Who is—If 
iicludes erstwhile owners . 39 


MADRAS PROHIBITION ACT (I OF 1937), 
Ss. 16, 18 and 23 (2)—Validity—Constitution 
of India—Act'if repugnant to—If void in so far 
as jt. relates to medicinal preparations—-Power 
of Government to cancel or suspend: licences— 
Validity—Levy of excise duty on’ medicinal 


e sce 


46. 


8 


MAD. PROHIBITION ACT (1937)—(Cantd.) i 
preparations by State Government—-Competency 
o£. i) eed oo -29 
MADRAS PROPRIETORY ESTATES 
VILLAGE SERVICE ACT (II OF 1894), S. 10 
(2)—Point of time at which rights of claimants 
have to be considered a 52 


MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), S. 2 (6)—Establish- 
ments—What are—Act if repugnant to Art. 14 
| of Constitution—Section 41—Scope of enquiry: 
‘under aa `. 38, 
p . 4I—Private employer—If can be 
| compelled to employ.a workman under Article 
| 226 of the Constitution up he 64 
MADRAS VILLAGE PANCHAYATS ACT 
(X OF 1950)—Rules under—Rules providing 
for open voting at elections to certain Pan- 
chayats—Validity . ja 22 
-S. 8o (1)—Opening of public market’ by a 
panchayat—Previous sanction of Inspector— 
If necessary .. 34 
|} MALABAR COMPENSATION FOR TEN- 
ANTS’ IMPROVEMENTS ACT. (XXXIII 
»OF 1951), S. 19—Provision in a kanom demise 
that a tenant should pay to, his landlord one- 


oe 


.. 













3 | third of the amount realised by leasing, out of 


fuel-growing forest 'for cutting trees—If en- 


. forceable es 45 


MALABAR LAW—Kanom—Nature of— 
Malabar Tenancy .Act, Ss. 3 (1) and '20— 
Right of Jenmi to evict-a Kanomdar—Conditions 
—Customary rights—If superseded 9 


MALABAR TENANCY ACT (XIV OF 1930,, 
} as amended by Act XXXIII of 1951), Ss. 52-A, 
54 (2) and 55—Scope—Madras Tenants and 
Ryots’ Protection Act (XXIV of 1949), S. 4— 
ı Stay of proceedings under—Scope of .. 70 
5s. 55 and 52°(a) of Act XX XIII of 1951 
: Application for stay of trial—Document ‘held to 
be mortgage—No application filed under S.. 
52 (a)—If stay of trial can be granted ., 54 


MARUMAKKATTAYAM ACT (XXII OF 
1933), Ss. 33 and 38 (1), proviso—Demand for 
partition of tarwad properties—When valid— 
Pre-requisite conditions for exercise of power 
under section 33 by a karnavan 4U 
———S. 38—Alienation by Karnavan of-'a’ 
Malabar tarwad—Three members in a tarwad— 
‘Alienation found not binding on the tarwad 
‘but .consideration received. by karnavan—lIf a 
member of a tarwad has any alienable. right— 
Distinction ‘between right of alienation ‘and 
right of partition. i are 14 
MOTOR VEHICLES ACT (IV OF 1939)— 
‘Route permit to operate buses—Refusal of appli- 
cation ọn the ground of the applicant being a’ 
new entrdant—-When justified—When illegal. 20° 
S. 45—Scope of ` .. -33 
——S. 48-A and R. 208 (bj)—Conditions of 
permit—Change of—Extension of route—Juris-' 
diction of Regional Transport Authority—’ 
Power ofGovernment to interfere under S, 64-A - 
—If excluded a: 
—-S. 64-A—Selecting a few applications: 
out of a farge ‘number ‘for dute permit—-Effect ! 
‘on the rést of the applications st gg? 


oe 


oe 
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ae 
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NEGOTIABLE INSTRUMENTS ACT (XXVI 
OF 1881), Ss. 20 and 78—Incomplete instru- 
ment—When becomes a promissory note— 
Limits on the power of a holder to complete 
the instrument—Payments made to other than 
payee—When could be pleaded in discharge of 
the note 50 


PARTNERSHIP ACT (IX OF 1932), Ss. 11 
and 44—Whether S. 11 overrides the provisions 
of section 44—Right to seek dissolution of a 
partnership through Court—Statutory remedy— 
If could be varied by contract between the 
parties rs 8 
PASSPORT ACT (XXXIV OF 1920) and 
the Constitution of India (1950), Arts. 14 and 
19 (1) (d)—Scope of the Act—Nature of a 
passport—lIssue of passports is a political 
power and not subject to judicial review— 
Right of a citizen to a passport—Matter within 
the sphere of International Law 15 


Q: 


4 


X 


PREV. OF CORRUP. ACT (1947)—(Contd) 


proof-How — discharged—Presumption—How 
rebutted—Scope of enquiry under—Charge 
should mention a specified period 50 


S. 5—If repeals pro tanto sectioh 409 of the 
Indian Penal Code—General Clauses Act, 
5. 26 14 


(XLVI OF 1952), Ss 6, 7 and 10— 








Scope and effect—Triable—Meaning of— 
Practice—Pending cases—Transfer to Special 
Judge—Necessity for vs 59 
PRIVATE INTERNATIONAL LAW— 


Courts in India—When should apply the law 
of a different country—-Accrual of Interest War 
Time Adjustment Act (Burma Act XI of 1947), 
S. 3—Applicability to decrees enforced in Indian 
Courts—Law of the country in which action ts 
brought—Applicability—Limitation to the rule 
as to 25 


PENAL CODE (XLV OF 1860), Ss. 85 and 86— | PROVINCIAL INSOLVENCY ACT (V OF 


Scope and content—Drunkenness—When a 
« defence to an action 20 


PRACTICE—Application for final decree— 
Dismissed--Second application—When barred 
—First application dismissed as premature— 
Second application—If barred te 20 


Decree for costs—Execution of—Limi- 
tation for—Starting point—Dismissal of appli- 
cation for leave to appeal—Order how far a 
decree 70 


‘Different purchasers of same property 
in execution of two different mortgage decrees—. 
First mortgagee not a party to the suit or second 
mortgage and ‘vice-versa—Right to maintain 
possession 18 
Dispute regarding land between a muni- 
cipal resident and the Municipality—Land 
vested in Municipality—If Municipality is the 
owner——Government—lIf a necessary party. 10 














Execution—Step-in-aid—Appeal against 
order raising attachment in execution—If step- 
in-aid ; 7 
Judgment silent about costs—Inclusion 
of costs in the decree—Enforceability 5 


Leave to appeal to Supreme Court— 
Constitution of India, Art. 133—Final order— 
What is—Order of remand—lIf a final order— 
Preliminary finding on a question of fact—If a 
final order— Judgment ’—-Meaning of, in Art. 
133 E .. 3T: 


Mortgagee’s right to recover the mortgage 
money-—When arises—Starting point of limi- 
tation—Doctrine of relating back—If appli- 
cable i O a 73 
————~Suit for recovery of mortgage amount— 
Suit by one of the mortgagees—If could be 
maintained—Decree for proportionate amount— 
Legality oe 23 
———Suit for separate maintenance by a Hindu 
wife against husband—Cause of action—If arises 

_ in part at the place where parties were married , 

: oe 40 

Writ application—Filing obo anette 

3 
PREVENTION OF CORRUPTION ACT 
(II OF 1947), S. 5—Charge under—Onus of 


1953—TIl—H 














1920)—Power of Court to grant injunction 
against secured creditor from enforcing his 
remedy . ‘ - 10 


S. 2 and S. 53— Property ’ and ‘ transfer 
of property "Meaning of A at 
S. 53—Expression ‘ before and in consi- 
deration of marriage "Meaning of—If extends 
to marriage other than that of the transferdr 

: 5 4I 
S. 54—Act of insolvency—Petition by 
\creditor—Three months from date of transfer— 
How computed 7 
S. 53—Transfer of property by a person 
subsequently adjudged insolvent—Setting aside 
of transfer—If inclusive of the share of the trans- 
feror’s sons—Extent to which an alienation could 
be set aside 36 


QUASI-JUDICIAL AUTHORITY—Disposal 
of appeal—Necessity to give notice to successful 
party affected by order—Rules for the grant of 
recognition and aid to Elementary Schools— 
Despatch of appeal to wrong Authority in time 
—Forwarded by them to the proper Authority out 
of time—Appeal in order—The Director of Public 
Instruction in disposing of appeals under the 
rules is a quasi-judicial authority—Allowing 
appeal without notice to the party -affected— 
Order liable to be quashed ar 69 


QUASI-JUDICIAL TRIBUNAL—If bound to 
follow the maxim ‘ audi alteram partem? .. 63 


REGISTRATION ACT (XVI OF 1908), S. 77 
—Remedies under if optional—Suit for specific 
performance—Maintainability—Party not pur- 
suing remedy under S. 77 after failing to get a 
document registered under sections 72 to 76 of 
the Act—If could seek remedy, of specific per- 
formance of the original contract i 61 


REPRESENTATION OF THE PEOPLE ACT 
(LXIII OF 1951), Ss. 32, 82%and 100 (2) (c)— 
‘Duly nominated candidate ’—-When a neces- 
sary party to an election petition—Irregularities 
in election alleged to materially affect the result 
of an election—Onus of proof 42 


————Ss. 32 and 36 (2) (d)— Qualified Date 
of qualification—Rejection of nomination p&per 
for want of particulars—When justified—Repre, 
sentation of People Act, 1950—S. 25 and Repre, 














REPRE. OF THE PEOPLE ACT—(Contd.) 


sentation of the People (Preparation of Electoral 
Rolls) Rules, 1950, Rule .20—If retrospective in 
effect 35 


-—————Ss. 37 (3) and 36 (2) and (4)—Nomination 
paper—Formalities of—Failure to comply with 
-—What amounts to—T echnical defects not of .a 
substantial character—If Returning Officer could 
réject a nomination paper as 27 


Ss. 83 and go (4)——Election petition tech- 
nically defective—Appointment of Tribunal by 
Election Commission — Validity — Tribunal— 
Jurisdiction of—Powers to rectify clerical and 
formal defects © 2g 


———S. 85—Election Commission—Power to 





excuse delay in presentation of petition—Scope. 


of 28 
S. go (2)—Scope of-—Powers of Election 
Tribunal to order amendment of election petition 
—If provisions of O. 6, rule 17, Civil Procedure 
Code, could apply Se 30 
~S. 123 (8)—Procuring assistance of persons 
serving under Government—-What constitutes— 
Village Munsiff on leave—If serving under the 
Government a 36 


STAMP ACT (II OF 1899), Sch. I-A, Art. 13 
(Madras)—If applies to ‘bonds’ governed by 
Art. 6 of Schedule II of Gourt-Fees Act—Personal 
bonds given in pursuance of order of Court— 
Stamp duty leviable : 40 
Art. 30 (Madras amendment, Art. 25)— 
Exemption—Applicability—Advocate of Trav.- 
Cochin High Court—Application to be enrolled 
as an Advocate of the Madras High Court— 
Liability to stamp duty ra 13 


3 








10 


SUCCESSION ACT (XXXIX OF 1925), S. 180 
| —Doctrine of election—Scope of—Applicability 
to suits for partition i 3% 45 


TANJORE TENANTS AND PANNATYALS 
PROTECTION ACT (XIV OF 1952), S. 2 (d) 
and (g)— Cultivating tenant’ and ‘land 
owner 64 


TRANSFER OF PROPERTY ACT (IV OF. 
1882), S. 43—Applicability to involuntary sales 
27 
S. 59—Attestation—-Meaning of—Exe- 
cutant of a document—If could be an attesting 
witness also ne 4 


S. 60—Clog on redemption—Term of 
redemption fixed as a long period—If amounts to 
clog on redemption P 2 


S. 126—Gift—Conditions attached to the 
gift—Failure of—Right-to revoke the gift by the 
donor ie 4i 


USURIOUS LOANS ACT (X OF 1918)— 
Relief under—Agriculturist—Who is—Interest 
—When penal -59 


VENDOR AND .PURCHASER—Property sold ' 
subject to mortgage—Unpaid purchase money 
with vendee for discharge of mortgage—Right 
of vendor to claim the money—When accrues 
~~Limitation to enforce statutory charge of 
vendor’s lien—When commences 70 


WILL—Construction—‘ Sarva Swathanthramu- 
dan ’—Meaning of—Subsequent words—If could 
affect the absolute nature of the estate 14 


Validity—Will duly executed—Becoming 
inoperative by subsequent events—If ceases to be 
a will—Inoperative will—Requirement of regis- 
tration—Applicability s 18 
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SUPPLEMENT. 


oe -THE ANDHRA STATE ACT, 1953. 
« - [Received the assent of the President on 14th September, 1953. 
Published i in the Gazette of India, Extraordinary, Part II, See. 1, p. 213, dated 14th September, 
1953-] ` 
Act No. XXX OF 1953. 


An Act to provide for the formation of the State of Andhra the increasing of the area of the 


_ State of Mysore and the diminishing of the area of the State of Madras, and for 
matters connected therewith. 


Be it enacted by Parliament. as Bws :— 


’ . a PART I. 

Pi PRELIMINARY. ~ 
.. Short title and commence- 1. (1) This Act may: be called THe AnpHRA 
mente |. STATE Act, 1953. 


(2). ‘This Part and sections 43, 54, 58, 61, 62, 63, 64, 66 and 69 shall come 
into force at once, and all other provisions of this Act shall come into force on thé 
ast day of October, 1953. 


Definitions. . 2. ' In this Act, unless the context otherwise 
4 Eoi requires,— 

(a) “ appointed day” means the 1st-day of October, 1953 ; 

(b) “article? means an article. of the Constitution ; 


(e) “ Assembly . , constituency,” “Council constituency ” and “ Parlia- 
mentary constituency” have the same meaning as in the Representation of the 
People Act, 1950 (XLIII of 1950) ; 


(d) “law” includes any enactment, ordinance, regulation, order, bye-law, 
rule, ‘scheme, notification or other instrument having ‘the force of law in the whole 
or in any part of the State of Madras or Mysore as constituted immediately before 
the appointed day ; 


(e) “ Order” means an Order published i in the Official Gazette ; 


(f) “sitting member,” in relation to either House of Parliament or of the 
“Legislature of a State, means'a person who stasis before the appointed day 
is a p of that House ; ; 


PART I. 


” -FORMATION OF ANDHRA STATE AND TRANSFER OF TERRITORY FROM . 
MADRAS TO MYSORE. 


3. (1) As from the appointed day, there shall be formed a Part A State to be 

ere known as the State of Andhra comprising the terri- 

Soe ye ra tories which -immediately before that day were com- 

-prised in Srikakulam; Visakhapatnam, East Godavari, 

West Gédavari, Krishna,- Guntur, Nellore, "Kurnool, Anantapur, Cuddappah 

‘and Chittoor districts and in the Alur, Adoni and Rayadrug taluks of Bellary 

district in the State of Madras and the said territories shall ther cupon; cease” to 
form part of the State of Madras. 


i (2). Without prejudice to ‘thé power of the Staite GSreiment to alter here- 
after the extent, boundaries and names of districts, the said taluks of Alur- and 
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Adoni shall be included in, and become part of, Kurnool district, and the said 
taluk of Rayadrug shall be included in, and become part of, Anantapur district. 

4. (1) As from the appointed day, there shall be added to the State of Mysore 
the territory which immediately before that day was, 
comprised in the taluks of Bellary district other than. 
Alur, Adoni and Rayadrug in the State of Madras, 
and the said territory shall thereupon cease to form part of the State of Madras. 


(2) Without prejudice to the power of the State Government to alter hereafter 
the extent, boundaries and names-of districts, the transferred territory shall form 


à separate district to be known as Bellary district. 


d f i g PON 
Pana eae Pen E _ 5. In the First Schedule to the Constitution— 


Transfer of territory from 
Madras to Mysore. 


; (a) in Part A, entries 1 to 9 shall be renumbered as entries 2 to 10 respectively: 
and before entry 2 as so renumbered, the entry “1. Andhra” shall be inserted ; 
` (b) in Part A, in the description of the territories of States— 

(i) before the paragraph relating to the territory of the State of ‘Assam, 
the following paragraph shall be inserted, namely :— 

“ The territory of the State of Andhra shall comprise the territories specified 
in sub-section (1) of section 3 of the Andhra State Act, 1953 °°; and 

(ii) at the end of the last paragraph, the following shall be added, namely :— 

“but inthe caseof the State of Madras shall not include the territories 
specified in sub-section (1) of section 3 and sub-section (1) of section 4 of the Andhra 
State Act, 1953.”.; and . 
` (c) in Part B, at the end of the paragraph containing the description of the 
Territories of States, the following shall be added, namely :— 


“and in the case of the State of Mysore shall also comprise the territory 
specified in sub-section (1) of section 4 of the Andhra State Act, 1953.” 


, PART III.. 
REPRESENTATION IN THE LEGISLATURES. 


Council of States. 


6. The number of seats allotted to the State of Madras in the Council of 
a. States shall be reduced from 27 to 18, and there shall 
„Representation in the Coun- be allotted 12 seats to the State of Andhra in the said 
cil of States. Council i : 


Amendment of the Fourth 7. In the Fourth Schedule to the Consti- 
Schedule to the Constitution. tution— 


(a) in the Table of Seats relating to the States specified in Part A of the 
First Schedule— 


(¿) entries 1 to 9 shall be renumbered as entries 2 to 10 respectively ; 


(it) before entry 2 as so renumbered, the entry “1, Andhra........12” 
shall be inserted ; 


(iii) in column 2, for the figures “27” and “ 145 ” the figures “18” and 
e 148” shall respectively be substituted ; 

(b) at the end of the Table of Seats, for the figures “ 204” the figures “ 207 ” 
shall be substituted. 


8. The nine sitting members of the Council of States representing the State 

a$ of Madras whose names are specified in Part I of the 

Allocation of sitting mem- First Schedule shall be deemed to have been elected by 

bers. the elected Members of the Legislative Assembly of 

Andhra to fill nine of the seats allotted to the State of Andhra in the Council 

of States ; and the remaining eighteen sitting members whose names are specified 

in Part II of that Schedule shall continue to be members of the Council of 
States representing the State of Madras. 
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g. As soon as Aai be after the appointed day, there shall be held a bye- 

: election ta fill the vacancies existing on the appointed 

* Bye-election to fill vacancies. day in the seats allotted to the State of Andhra in the 
Council . of States. 


10. (i) Excépt as ‘providéd in sub-section (2) ‘the terms of office of the 
members specified in the First Schedule shall remain 
unaltered, that is to say, as indicated in that Schedule: 
' (2) The term’ of office— 


‘ (a) of one of the two members specified against serial numbers 4 and 5 
in Part I of the First Schedule shall be increased so as to expire on the oa day ot 
April, 1958, and 
E (b) of one ‘of the seven’ members specified against ‘serial numbers 7 to 13 
in Part Ii of that Schedule’shall be reduced so as to expire on the 2nd April, 1954. 
(3) The member whose term of office is to be increased under clause (a) 
of. sub-section (2) and the member whose term of office is to be reduced under 
clause (b) of that sub-section shall be determined as soon as may be after the 
appointed. day by:lot. drawn in aieh manner as thè Chairman of the Council of 
States may direct. 
- ' (4) The.term of office of ad of the three members to be elected- by the 
elected members of the Legislative Assembly of Andhra under section g shall 
G on the’ and day of April, 1956. ` 


House of the People. 
IL (1) The number of seats allotted in the House of the People to the. State 
of Madras shall be reduced from 75 to 46, the number 
pipette! in the House of seats allotted to the State of Mysore shall be increased 
racic ae from 11 to 12, and there shall be allotted 28 seats 
to the State of Andhra in that House. 
(2) In the First Schedule to the Representation of the People Act, 1950 
(XLIII of 1950)— 
; (a) in the Part relating to Part A States, — 
(i) entries 1 to g shall be renumbered as entries 2 to 10 respectively, and 
before ri 2 as so renumbered, the following entry shall be inserted, namely :-— 
. Andhra....... ETE 28” ; and 
Gy for the entry in column 2 against Mae the entry “46” shall be 
substituted ; and 


(b) in the Part relating to Part B States, for the eutry in column 2 against 
Mysore, the entry “ 12 ” shall be substituted. ‘ 


12. The Delimitation of Parliamentary and Assembly Constituencies (Madras) 
: Order, 1951 and the Delimitation of Parliamentary 
and Assembly Constituencies (Mysore) Order, 1951, 
shall, until other, provision is made by law, have effect 
subject to the modifications directed by the Sécond Schedule. 
i 13. Every sitting ‘member of thé House’ of the People representing a consti- 
tuency which on the appointed day by virtue of the 
ca im ane mem- provisions of section 12 stands transferred, whether with 
: or without alteration of boundaries, to the State of 
Andhra or to the State of Mysore, shall be deemed to have been elected to the 
House of the People by that constituency as so transferred. 


14. Where by virtue of the provisions of section 12, the extent of a Parlia- 
mentary constituency has altered, the electoral roll for 
that constituency as so altered shall, as from the appoint- 
ed day and until it is revised in accordance with law, 
be deemed to consist of so much of the electoral roll or rolls for any Parliamentary 

constituency or constituencies as relate to the areas comprised within the cor’ti- 
tuency as so altered. 


Term of office. 


Delimitation of. čonsiituen? 
gies. 


Electoral rolls for modified 
Parliamentary constituencies. 
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Legislative Assemblies. 

Strength of Legislative 15. (1) The total number of seats to be filled 
Assemblies. by persons chosen by direct election— 
(a) in the Legislative Assembly of Andhra, shall be 140, 
(b) in the Legislative Assembly of Madras, shall be reduced from 375 to 230, 
and ¥ í z 
i (c) in the Legislative Assembly of Mysore shall be increased from 99 to 194. 
(2) In the Second Schedule to the Representation of the People Act, 1950 
(XLIII of 1950)— 

(a) in the Part relating to Part A States,— 

(i) entries 1 to g shall be renumberéd as entries 2 to 10 respectively, and 
before entry 2 as so renumbered, the following entry shall be inserted, namely :— 

“yy, Andhra....... ccc eee eee ee eeee 140”; and 

(ii) for the entry in column 2 against Madras, the entry ‘230’ shall be 
substituted ; and 
: (b) in the Part relating to Part B States, for the entry in column 2 against 
Mysore, the entry ‘104’ shall be substituted. 

16. (1) Every sitting member of the Legislative Assembly of Madras repre- 
senting a constituency which on the appointed day 
by virtue of the provisions of section 12 stands trans- 
ferred whether with or without alteration of boundaries, to the State of Andhra 
or to the State of Mysore, shall, as from the appointed day, cease to be a member 
of the Legislative Assembly of Madras and shall be deemed to have been-elected 
to the Legislative Assembly of Andhra, or, as the case may be, of Mysore by that 
constituency as so transferred. 

(2) The sitting member of the Legislative Assembly of Madras nominated 
to that Assembly under article 333 to represent the Anglo-Indian community shall, 
notwithstanding the diminution in the area of that State, continue to represent 
the said community in that Assembly under that article. 

17. (1) The period of five years referred to in clause (1) of article 172 shall, 

_., ih the case of ‘the Legislative Assembly of Andhra, be 

Duration of Legislative deemed to have commenced on the date on which 

Assemblies. it actually commenced in the case of the Legislative 
Assembly of Madras. 

(2) The changes in the composition of the Legislative Assemblies of Madras 
and Mysore shall not affect the duration of either of those Assemblies as provided 
under clause (1) of article 172. Á oS 

18. Where by virtue of the provisions of section 12 the extent of an' Assembly 
; mike constituency has altered, the electoral roll for that 

pietonal rolls for’ modified constituency as so altered shall, as from the appointed 
Assembly constituencies day and, until it is revised in accordance with law, be 
deemed to consist of so much of the electoral roll or rolls for any Assembly consti- 
tuency or constituencies as relate to the areas comprised within the constituency 
as so altered. : 


* Allocation of members. 


Legislative Councils. . 
1g. (1) In the Legislative Council of Madra 
there shall be 51 seats of which— | 1 i 

(a) the numbers to be filled by persons elected by the electorates referred 
to in sub-clauses (a), (b) and (c) of clause (3) of article 171 shall be' 14, 4 and 4 
respectively ; ; 

(b) the number to be filled by persoas elected by the members of the Legis- 
lative Assembly of Madras in accordance with the provisions of sub-clause (d) of 
the said clause shall be 18; and . 

* *. (c) the number to be filled by persons nominated by the Govérnor of Madras 
in accordance with the provisions of sub-clause (e) of the said clause shall be 11 


Madras Legislative Council 


s 
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Provided that as from the 21st day of April, 1954— ` 


. (a) the number of seats to be filled by persons elected by the electorates 
referred to in sub-clause (b) of clause (3) of article 171 shall be increased to 6, and 

(b) the number of seats to be filled by persons referred to in clause (c) of 
this sub-section shall be reduced to g. 


(2) The two additional seats allotted under clause (a) of the proviso to 
sub-section (1) shall, for the purpose of filling them for the first time, be deemed 
to ‘be seats rendered vacant by the members of the Legislative Council of Madras 
retiring on the expiration of their terms of office on the 20th day of April, 1954. 

(3) The Third Schedule to the Representation of the People Act, 1950 
(XLIII of 1950), shall,— 

(a) as from the appointed day and until the 21st day of April, 1954, stand 
amended as follows :— 

For the entry relating to Madras, the entry— 

; “g3, Madras 5I 14 4 4 18 11” 
shall be substituted ; and 

(b) as from the 21st day of April, 1954, stand amended as follows : 

For the entry relating to Madras, the entry— 

“3, Madras 5I 14 6 4 18 9” 
shall be substituted. 


20. The Delimitation of Council Constituencies (Madras) Order, 1951, 

5 È shall, until other provision is made by law, have effect 

ao Council constituen- subject to the modifications directed by the Third 
r Schedule : 

Provided that as from the 21st day of April, 1954, the Table appended to 
paragraph 2 of that Order shall have effect subject to the further modification 
that for the entry in column 3 thereof against “ Madras (Graduates) ” constituency 
the entry “6” shall be substituted. . 


21. (1) The sitting members of the Legislative 
Council of Madras whose names are not specified in the 
Fourth Schedule shall, on the appointed day, cease to be 
members of that Council. 

(2) The sitting members of the Legislative Council representing the Madras 
South (Graduates) constituency and the Madras South (Teachers) constituency 
shall, as from the appointed day, be deemed to have been elected to the Legislative 
Council of Madras by the Madras (Graduates) constituency and the Madras 
(Teachers) constituency, respectively. 

(3) The terms of office of those sitting members who do not cease to be 
members of the Legislative Council on the appointed day shall be determined 
in accordance with the provisions contained in the Fourth Schedule. 


Members of the Madras 
Legislative Council and their 
terms of office. 


22, (1) The Delimitation of Council Constituencies (Mysore) Order, 1951, 
Mysore Legislative Council shall, until other provision is made by law, have effect 
aes = ’ subject to the modification directed by the Fifth Schedule. 
l (2) Any reference in the said Order to the State of Mysore shall be construed 
as including the territory added to that State hy sub-section (1) of section 4. 

(3) The sitting members of the Legislative Council of Mysore representing 
the Chitaldrug (Local Authorities) constituency shall, as from the appointed day, 
be deemed to have been elected to that Council by the Chitaldrug-cum-Bellary 
(Local Authorities) constituency. 

(4) Every sitting member of the Legislative Council of Mysore representing 
the Mysore (Graduates) constituency’ or the Mysore (Teachers) constituency, 
the boundaries of which are by virtue of the provisions of sub-section (2) altered, 
sxall, as from the appointed day, be deemed to have been elected to the said Council 
by that constituency as so altered. 
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23, As soon as may be a the appointed day, the electoral rolls for the 
Mysore (Graduates) constituency and the Mysore 
(Teachers) constituency shall be revised and an electoral 
roll shall be prepared for the Chitaldrug-cum-Bellary 
(Local Authorities) constituency of the Mysore Legislative Council in accordance 
with the provisions of the Representation of the People Act, 1950 (XLIII of 1950), 
and the rolls so revised or prepared shall come into force ‘immediately upon their 
final publication in accordance with the rules made under that Act. = 


Electoral rolls for modified 
Council constituencies. 


MAN eSUS 


24. The Constitution (Scheduled Castes) Order, 1950, and the Constitution 

. Revision of the Scheduled (Scheduled Tribes) Order, 1950, shall have effect 

Gastes and Scheduled Tribes subject to the modifications directed by the Sixth 
Orders. Schedule. 


25. The rules as to procedure and conduct of ‘business in force immediately 

before the appointed day with respect to the Legisla- 

Rules of Procedure of the tive Assembly of the State of Madras shall, until rules 

Andhra Legislative Assembly. are made under clause (1) of article 208, have effect 

in relation to the Legislative Assembly of the State of 

Andhra subject to such modifications and adaptations as may be made therein by 
the Speaker thereof. 


26. Section 2 of the Representation of the People Act, 19 50 (XLIII of 1950)» 
shall be renumbered as sub-section (1) of section 2 and 
to the said section as so renumbered, the sev ewan 
sub-section shall be added, namely :— 


“ (2) Any reference in this Act to an order made under section 6, section 9 
or section 11 shall, unless the context otherwise requires, be construed as ‘including 
a reference to any ‘such order as modified under section 12, section 20 or section 22, 
as the case may be, of the Andhra State Act, 1953.” 


27. In sub-section (3) of section 9 of the Delimitation Ciia Act, 1952 

i (LXXXI of 1952), for the words “ and the. orders made 

ioe of section 9, under either of the said Acts” the following shall be 
t ot 1952- substituted, namely :— 


“the Andhra State Act, 1953, and the orders made under any of the said 


Amendment of section 2, 
Act XLIII of 1950. 


Acts se 
PART IV. 
Hic COURTS. 


- 28. (1) As from the rst day of January, 1956, or such earlier date as may be 
. High Court for Andhra. appointed under sub-section (2), there shall be a 
separate High Court for the State of Andhra (here- 
inafter referred to as “ the High Court of Andhra”). 

see (2) The President may, if a resolution recommending the establishment 
of a.separate High Court for the State of Andhra has, after having been adopted 
by the Legislative Assembly of that State, been submitted to him, appoint, .by notifi- 
cation in the Official Gazette, a date earlier than the ist day of January, 1956, for 
the purpose of sub-section (1). 


_ (3) The date mentioned in sub-section (1) or, if an earlier date is appointed 
under sub-section (2), the date so appointed is hereinafter referred to as the “ pres- 
cribed day”. 


- `. (4) The principal seat of-the High Court of Andhra shall be at such place 
. as the Governor. of Andhra may, before the prescribed day, by order, appoint : 

Provided that if a resolution recommending any place for such principal 
seat ds adopted ‘by the Legislative Assembly of Andhra, such place shall ' a 
appointed by the Governor as the principal seat. 
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29. (1) Such ofthe Judges of the High Court at Madras holding office imme- 
. _. diately before the prescribed day as may be determined 
; gles of the Andhra High by the President shall on that day cease to be Judges 
dal of the High Court at Madras and become Judges of the 
-High Court of Andhra. 

(2) The persons who by virtue of sub-section (1) become Judges of the High 
-Court of Andhra shall, except in the case where any such person is appointed to be 
the.Chief Justice of that High Court rank in that Court according to the priority 
of their respective appointments as Judges of the High Court at Madras. 

(3) Any person who by virtue of sub-section (1) becomes a Judge of the 

High Court of Andhra shall, except in the case where a Judge other than the Chief 
Justice of the High Court at Madras is appointed to be the Chief Justice of the 
High Court of Andhra, continue to be entitled to receive in respect of time spent 
on actual service as a Judge of the High Court of Andhra the special pay which he 
-was drawing immediately before the prescribed day under sub-paragraph (2) of 
‘paragraph 10 of the Second Schedule to the Constitution. 

30. The High Court of Andhra shall have, in respect of the territories for the 
time: being included in the State of Andhra, all such 
original, appellate and other jurisdiction as, under the 
law in force immediately before the prescribed day, is 
-exercisable in respect of the said territories or any part thereof by the High Court 
at Madras. 

31. (1) The High Court of Andhra shall have the like power to approve, 
admit, enrol, remove and suspend advocates and attor- 
neys, and to make rules with respect to advocates and 

_ attorneys, as are, under the law in force immediately 
before the prescribed day, exercisable by the High Court at Madras. 
$ (2) The right of audience in the High Court of Andha shall be regulated 
in accordance with the like principles as, immediately before the prescribed day 
are in force with respect to the right of audience in the High Court at Madras : 
_ Provided that, subject to any rule made or direction given by the High Court 
‘of Andhra in the exercise of the powers conferred by this section, any person who 
immediately before the prescribed day is an advocate entitled to practise or an 
attorney entitled to act in the High Court at Madras shall be recognised as an 
advocate or an attorney entitled to practise or to act, as the case may be, in the 
‘High Court of Andhra. 
‘ 32. Subject to the provisions of this Part, the law in force immediately before 
the prescribed day with respect to practice and pro- 
Practice and procedure in cedure in the High Court at Madras shall with the 
Andhra High Court. necessary modifications, apply in relation to the High 
Court of Andhra and accordingly that High Court 
shall “have all such powers to-make rules and orders with respect to practice and 
procedure as are immediately before the prescribed day exercisable by the High 
Court at Madras : 

Provided that any rules or orders which are in force immediately before the 
„prescribed day with respect to practice and procedure in the High Court at Madras 
shall, until varied or revoked by rules or orders made by the High Court of Andhra 
apply with the necessary modifications in relation to practice and procedure in the 
High Court of Andhra as if made by that Court. 

33- The law in force immediately before the prescribed day with respect to the 

į custody of the Seal of the High Court at Madras shall, 
ee igh gie Seal ofthe with the necessary modifications, apply with respect 

. : to the custody of the Seal of the High Court of Andhra. 

34. The law in force immediately before the prescribed day with respect 

Bonn: 6 wae aut ches S the form of writs and other processes used, issued or 
rossis Writs and otber awarded by the High Court at Madras shall, with the 
necessary modifications, apply with respect to the ferm 

of writs and other processes used, issued or-awarded by the High Court of Andhra. 


* Jurisdiction of Andhra High 
Court. 


Power to enrol advocates, 
etc, 


e 
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35. The law in force immediately before the prescribed day relating to the 

powers of the Chief Justice, single judges and division 

Powers of Judges. courts of the High Court at Madras and with respect 

to all matters ancillary to the exercise of those powers 

shall, with the necessary modifications, apply in relation to the High Court 
of Andhra. 


36. The judges and division courts of the High Court’ of Andhra may sif 

% ad at such place or places in the State of Andhra other than 

The place of sitting of the its principal seat as the Chief Justice may, with the 
High Gourt; approval of the Governor of Andhra, appoint. 


37. The law in force immediately before the prescribed day relating to appeals 
to the Supreme Court from the High Court at Madras 
and the judges and division courts thereof shall, with the 
necessary modifications, apply in relation to the High 


Procedure as to appeals to 
the Supreme Court. 


Court of Andhra. 


Transfer of proceedings from 38. (1) Except as hereinafter provided, the High 
Madras High Court to Andere Court at Madras shall, as from the prescribed day, 
High Court. have no jurisdiction in respect of the State of Andhra. 


(2) Such proceedings pending in the High Court at Madras immediately 
before the prescribed day as are certified, whether before or after that day, by the 
Chief Justice of that High Court having regard to the place of accrual of the cause 
of action and other circumstances to be proceedings which ought to be heard and 
-decided by the High Court of Andhra shall as soon as they be after such certification 
be transferred to the High Court of Andhra. 


(3) Notwithstanding anything contained in sub-sections (1) and (2) of this 
section or in section 30, but save as hereinafter provided, the High Court at Madras 
shall have, and the High Court of Andhra shall‘ not have, jurisdiction to entertain, 
hear or dispose of appeals, applications for leave to appeal including leave to appeal 
to the - Supreme Court, applications for review and other proceedings where any 
such proceedings seek any relief in respect of any order passed by the High Court 
at Madras before the prescribed day : 

Provided that if after any such proceedings have been entertained by the 
High Court at Madras, it appears to the Chief Justice of that High Court that 
they ought to be transferred to the High Court of Andhra he shall order that they 
shall be so transferred, and such proceedings shall thereupon be transferred accord- 
ingly. 

(4) Any order made by the High Court at Madras— 

(a) before the prescribed day, in any proceedings transferred to the High 
Court of Andhra by virtue of sub-section (2), or 

(6) in any proceedings with respect to which the High Court at Madras 
retains jurisdiction by virtue of sub-section (3), ; 
shall for all purposes have effect, not only as an order of the High Court at Madras, 
but also as an order made by the High Court of Andhra. 


39. Nothing in this part shall affect the application to the High Court of 

Andhra of any provisions of the Constitution, and this 

Savings. Part shall have effect subject to any provision that 

- may be made on or after the prescribed day with 

respect to that High Court by any Legislature or other authority having power to 
make such provision. 

40. (1) The provisions of this section shall have effect with respect to the 
period beginning on the appointed day and . ending 
immediately before the prescribed day. 

: (2) The jurisdiction of the High Court at Madras shall extend to the State 
of Andhra, and the said High Court shall, in relation to the territories of that State, 
continue to have such jurisdiction as it had immediately before the appointed day. 


Transitional provisions. 
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aoe oe ee ige 41. (1) Except as hereinafter provided,— 

(a) the jurisdiction of the High Court of Mysore shall, as from the appointed. 
day, extend to the whole of the transferred territory, and 

(6) the High Court at Madras shall, as from that day, have no jurisdiction 
in respect of the transferred territory. 1 
? (2) Such proceedings pending in the High Court at Madras immediately 

before the appointed day as are certified by the Chief Justice of that High Court 
having regard to the place of accrual of the cause of action and other circumstances 
to be proceedings which ought to be heard and decided by the High Court of 
Mysore shall, as soon as may be after such certification, be transferred to the High 
Court of Mysore. ; 
: (3) Notwithstanding anything contained in sub-sections (1) and (2), but 
save as hereinafter provided, the High Court at Madras shall have, and the High 
Court of Mysore shall not have, jurisdiction to entertain, hear or dispose of appeals, 
applications for leave to appeal including leave to appeal to the Supreme Court, 
applications for review and other proceedings where any such proceedings seek any 
Hes in respect of any order passed by the High Court at Madras before the appointed. 

ay ; t 
l Provided that if after any such proceedings have been entertained by the 
High Court at Madras, it appears to the Chief Justice of that High Court that 
they ought to be transferred to the High Court of Mysore he shall order that they 
shall be so transferred, and such proceedings shall thereupon be transferred 
accordingly. : 

(4) Any order made by the High Court at Madras— 

(a) before the appointed day in any proceedings transferred to the High 
Court of Mysore by virtue of sub-section (2) ; or 

(6) in any proceedings with respect to which the High Court at Madras: 
retains jurisdiction by virtue of sub-section (3), 
shall for all purposes have effect, not only as an order of the High Court at Madras, 
but also as an order made by the High Court of Mysore. 

(5) Any person who immediately before the appointed day is an advocate 
entitled to practise or an attorney entitled to act in the High Court at Madras 
and was authorised to appear or to act in any proceedings transferred from that. 
High Court to the High Court of Mysore under sub-section (2) or the proviso to: 
sub-section (3) shall, on such transfer of the proceedings, have the right to appear 
or to act, as the case may be, in the High Court of Mysore in relation to those 
proceedings as an advocate or an attorney entitled ‘to practise or to act in the 
High Court of Mysore. l 

Interpretation. 42. For the purposes of sections 38 and 41— 

(a) proceedings shall be deemed to be pending in a Court until that Court 
has disposed of all issues between the parties, including any issues with respect 
to the taxation of the costs of the proceedings and shall include appeals, applications, 
for leave to appeal including leave to appeal to the Supreme Court, applications. 
for review, petitions for revision and petitions for writs ; 

(4) references to a High Court shall be construed as including references: 
to a Judge or division Court thereof, and references to an order made by a Court 
or a Judge shall be construed as including references to a sentence, judgment or 
decree passed or made by that Court or Judge. 

PART V. 
FINANCIAL PROVISIONS. 
43. (1) The Governor of Madras, may, at any time before the appointed 
wid , day, authorise such expenditure from the Consolidated 
“petuthorisation of expenditure Fund of the State of Andhra and the Consolidated 
anre § Ns Sanemon by “8S Fund of the State of Madras as he deems necessary 
for a period of not more than four months beginning 
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with the appointed day pending the sanction of such expenditure by the 
Legislature of the State of Andhra or the State of Madras, as the case may be: 

Provided that the Governor of Andhra may, after the appointed day, authorise 
such further expenditure as he deems necessary from the Consolidated Fund of the 
State of Andhra for any period not extending beyond the said period of four months. 


(2) The Rajpramukh of Mysore may also, at any time before the appointed 
day, authorise such expenditure from the Consolidated Fund of the State of Mysore 
as he deems necessary for meeting the additional expenditure in respect of the 
transferred territory for a period of not more than four months beginning with the 


appointed day pending the sanction of such expenditure by the Legislature of the 
State. 


44.. Any grant made by the Legislative Assembly of Madras under sub- 
: clause (a) of clause (1) of article 206 in respect of the 
Vote on account by the estimated expenditure for a part of the financial year 
‘Madras Legislative Assembly. 1953-54 and the law made by the Legislature of that 
' N State authorising the withdrawal of moneys from the 
Consolidated Fund of the State for the purposes for which the said grant has been 
made shall, notwithstanding that the procedure prescribed in article 203 for the 
voting of such grant has not been completed and the law in accordance with 
the provisions of article 204 in relation to such expenditure has not been passed 
before the appointed day, be deemed to be sufficient authority for all expenditure 
incurred before that day for the purposes for which the said grant has been made 
and for the withdrawal of moneys before that day from the Consolidated Fund 
of the State in relation to such expenditure. 


45. As from the appointed day, any Act passed by the Legislature of Madras 

ae before that day for the appropriation of any money out 

BE gar oko ae E of the Consolidated Fund of the State to meet any 

Godse. i expenditure in respect of any part of the financial year 

1953-54 shall cease to have effect. 

46. The reports of the Comptroller and Auditor-General of India referred to in 

i clause (2) of article 151 relating to the accounts of the 

asia sue the State of Madras in respect of any period prior to the 

: appointed day shall be submitted to the Governor of 

each of the States of Andhra and Madras who shall cause them to be laid before 
the Legislature of the State. 


47. (1) Subject to the other provisions of this Part, the assets and liabilities 

, of the State of Madras immediately before the appointed 

gig of assets and day shall be apportioned between that State and the 

f States of Andhra and Mysore in accordance with the 
‘provisions contained in the Seventh Schedule. 


(2) Any dispute relating to or arising out of such apportionment shall be 
referred to the President whose decision shall be final. 

48. (1) Where before the appointed day the State of Madras has made 

Chaienis any contract in the exercise of the executive power 

: of that State for any, purposes of the State, then such 

‘Contract shall— : 
(a) if such purposes are as from that day— 

(2) exclusively purposes of the State of Andhra, or 


(üi) partly purposes of the State of Andhra and partly purposes of the State 


of Mysore and not purposes of the State of Madras as constituted on the appointed 
day, 


‘be deemed to have been made in the exercise of the executive power of the State of 
Andhra instead of the State of Madras ; 


(b) if such purposes are as from that day exclusively purposes of the State of 
Mysore, be deemed to have been made in the exercise of the executive power of 
that State instead of the State of Madras ; and 


. ’ 
b , 


pa 
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(c) in-any other case, continue to have effect as having been made in the 
exeroise of the executive power of the State of Madras ; 


and all rights and liabilities which have accrued or may accrue under any such 
contract shall, to the extent to which they would have been rights or liabilities of 
‘the State of Madras constituted immediately before the appointed day, be sights 
or liabilities of the State of nis, tie State of Mysore ‘or the State of Madras, 
as the case may be. 


(2) For the purposes of this section there shall be deemed to be included 
Jin the liabilities: which have accrued or may accrue under any contract, — 


(a) any liability to satisfy an order or award made by any Court or other 


. tribunal in proceedings relating to the contract ; and 


(b) any liability. in respect of expenses incurred in or in connection with 
‘any such proceedings. 


(3) This section shall have effect subject to the provisions relating to appor- 
‘tionment of liabilities in respect of loans, guarantees and other financial obligations 
‘contained in the Seventh Schedule; and bank balances and securities shall, 
‘notwithstanding that they partake of the nature .of contractual rights, be dealt 
‘with under the said provisions. 


- 49. -Where immediately before ‘the: appointed day, the State of Madras is 
Liability in `- respect: of subject to any liability in respect of an actionable wrong 
actionable wrong. other than breach of contract, that liability shall,— 


(a) where the cause of action arose— 


(Ü wholly within the territories which as from that day are the territories 
of the State of Andhra, or 


(ii) partly within the territories which as from that day are the territories 
of the State of Andhra and partly within the transferred territory but not within 
any part of the territories which as from that day are the territories of the State of 
Madras, 


be a liability of the State of Anahi ; 


(b). where the cause of action arose wholly within the transferred territory, 
be a liability of the State of Mysore; and 


(c) in any other case, continue to be a liability of the State of Madras. 


50. If immediately before the appointed day, the: State of Madras is liable 
as guarantor in respect of any liability of a Co-operative 
Society which is registered under the Madras Co- 
‘operative Societies Act, 1932 (Madras Act VI of 1932) and whose area of oper- 
ations is limited to the whole or any part of the territories which on the appointed 
day become the territories of the State of Andhra, then as from that day the said 
liability of the State of Madras in ) repect of such guarantee shall be a liability of 
me State of Andhra. `. 


Liability as guarantor. . 


51. Where by virtue of any of the provisions of sections 47 to 50 or of teh 
Seventh Schedule, any of the States of Madras, Andhra 
ienaa: a ke ie and Mysore becomes entitled to any property or obtains 
certain casés, any other benefits or becomes subject to any liability, 
and the ‚President is of opinion, on a reference made 
within a period of three years, from, the appointed day, by any State concerned, 
that it is just and equitable that that property or those benefits should be transferred 
to or shared with one or both of the other States, or a contribution towards that 
jability should be made by one or both of the other States, the said property or 
benefits shall be allocated in such manner, or the other State or States shall make 
to the State primarily subject to the liability such contributions in respect thereof, 
as the President may, after Consultation with the State Governments concerrfeds 
by order determine. . 
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52. All sums payable by any of the States of Madras, Andhra and Mysore 
i ; to any one of the other two States or to the Central 
qe ba a ety Bi Government by virtue of the provisions of paragraph 12 
Fund of the State or paragraph 17 of the Seventh Schedule, shall be 
charged on the Consolidated Fund of the State by which 

such sums are payable. 

PART VI. 
LEGAL PROVISIONS. 


53. The provisions of Part II shall not be deemed to have effected any change 
WEDA in the territories to which any law in force immediately 
Territorial ‘extent of laws. before the appointed day extends or applies, and terri- 
torial references in any such law to the State of Madras or of Mysore shall, until 
otherwise provided by a competent Legislature or other competent authority, 
continue to have the same meaning. 
~ 54. For the purposes of facilitating the application in relation to the State 
of Andhra, Madras or Mysore of any law made before 
Power to adapt laws the appointed day, the appropriate Government may, 
before the rst day of April, 1954, by order make sucl. adaptations and modifications 
of the law, whether by way of repeal or amendment, as may be necessary or expedient, 
and thereupon every such law shall have effect subject to the adaptations and 
modifications so made until altered, repealed or amended by a competent Legislature 
or other competent authority. 

Explanation—In. this section, the expression “appropriate Government” 
means as respects a law relating to a matter enumerated in List I of the Seventh 
Schedule to the Constitution, the Central Government, and as respects any other 
law, the State Government of Andhra, Madras or Mysore, as the case may be. 


55. Notwithstanding that no provision or insufficient provision has been 
made under section 54 for the adaptation of a law 
Pover to construe lawa: made before the appointed day, any court, tribunal 
or authority required or empowered to enforce such law may, for the purpose of 
facilitating its application in relation to the State of Andhra, Madras or Mysore, 
construe the law with such alterations not affecting the substance as may be 
necessary or proper to adapt it to the matter before the court, tribunal, or authority 
as the case may be. 
56. The Governor as respects the State of Andhra and the Rajpramukh 
_ as respects the transferred territory may, by notification 
Power to name authorities, jn the Official Gazette, specify the authority, officer or 
rise ae exercising statutory person who as from the appointed day shall be com- 
j petent to exercise such functions exercisable under 
any law in force on that day as may be mentioned in that notification and such 
law shall have effect accordingly. 
57. Where, immediately before the appointed day, the State of Madras is a 
party to any legal proceedings with respect to any 
_ Legal proceedings concern- property, rights or liabilities subject to apportionment 
ing the State of Madras. between the State of Madras and the States of Andhra 
and Mysore under this Act, the State which succeeds to, or acquires a share in, 
that property or those rights or liabilities by virtue of any provision of this Act 
shall be deemed to be substituted for the State of Madras as a party to those pro- 
ceedings or to be added as a party thereto, as the case may be, and the proceedings 
may continue accordingly. 


s 


= ; 58. (1) Every proceeding pending immediatel 
jee ee a aa certain before the appointed day before a Court (other than 
‘ the High Court), tribunal, authority or officer— 
¢ (a) in any area which on that day falls within the State of Madras or the 
transferred territory shall, if it is a proceeding relating exclusively to any part of 


Indian Administrative Service 
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the territories which as from that day are the territories of the State of Andhra, 


stand transferred to the corresponding court, tribunal, authority or officer in the 
State of Andhra, or 


(6) in any area which on that day falls within the State of Madras or the 


‘State of Andhra, shall, if it is a proceeding relating exclusively to any part of the 


transferred territory, stand transferred to the corresponding court, tribunal, autho- 
rity or officer in the State of Mysore. 


* (2) If any question arises as to whether any proceeding should stand trans- 
ferred under sub-section (1), it shall be referred for the decision of the Chief Justice 
of the High Court at Madras and his decision shall be final. 

(3) In this section— 
(a) “ proceeding ” includes any suit, case or appeal, and 

. (b) “corresponding court, tribunal, authority or officer ” in relation to a 
State means— 

, (i) the court, tribunal, authority or officer in which the proceeding would 
have lain if the proceeding had been instituted after the appointed day, or 

(i) in case of doubt, such court, tribunal, authority or officer in the State 
as may be determined, before the appointed day by the Governor of Madras, 
and after the appointed day by the Governor or Rajpramukh of that State, to be 
the corresponding court, tribunal, authority or officer. 


PART VII. 
ADMINISTRATIVE AND MISCELLANEOUS PROVISIONS. 


59. (1) The Government of Madras and the Government of Mysore shall, 

‘ for a period of five years from the appointed day, make 

- Provisions for detention in, available to the Government of Andhra the jails and 

and power os other ine, other institutions specified in Part I and Part II res- 

cies T pectively of the Eighth Schedule for the reception 

and detention of persons committed to, or ordered to 

be detained in, such jails or institutions by any court, tribunal, or other authority 
in the State of Andhra. , 

(2) It shall be competent for a court, tribunal, or other authority in the 

State of Andhra to order the commitment to, or detention in, any of the jails and 

other institutions specified in the Eighth Schedule during the period referred to 

in sub-section (1) of persons convicted and sentenced, or ordered to be detained 

therein, by such court, tribunal, or other authority notwithstanding that such 

jail or institution is outside the State. 

; ) The terms and conditions subject to which the jails and other insti- 
tutions specified in the Eighth Schedule shall be used by the Government of Andhra 
for the purposes referred to in sub-section (1) shall be such as may be agreed upon 
between the Governments concerned by the 1st day of January, 1954, or, if no 
agreement.is reached by the said date, as may be fixed by order of the President. 


60. The Government of Madras and the Government of Mysore, in respect of 
; ...... the institutions specified in Part I and Part II, respec- 
Continuance o facilites m tively, of the Ninth Schedule shall provide for the 
CE ERE SEAE een Government and the people of the State of Andhra 
‘stich facilities, for such period and upon such terms and conditions as may be 
agreed upon between the Governments concerned by the 1st day of January, 1954, 
-or, if no agreement is reached by the said date, as may be fixed by order of the 
“President. 

61. (x1) In place of the cadres of the Indian Administrative Service and the 
Indian Police Service existing in the State of Madras 
immediately before the appointed day, there shall, 
as from that day, be two separate cadres, one for the 
State of Andhra and the other for the State of Madras, 
-in respect of each of these Services. . 


Provisions relating to the 


-and the Indian Police Service. 
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7 (2), The ‘President, shall, by order, determine. the-strength and. composition. 
of, and the allocation of individual officers, to, the said cadres for each of the States. 
of Andhra and Madras. 


: (3) Every officer allocated under sub-section .(2) to the cadre for the State 
of Andhra who immediately. before .the appointed day is serving in connection 
with the affairs of the State of Madras, shall,— ya ; 


(a) if immediately before the appointed day he is holding any post in any 
area which on that day falls in the State of Andhra, be as from that day, :deemed 
to have been duly appointed to that post by the Government of Andhra ; and 


(b) if immediaetly before the appointed day he is not holding any post 
in any such area, be appointed by the Government of Andhra to a post in con- 
nection with the affairs of that State. Fs, 


62. (1) In respect of the members borné on the 

Provisions relating to the Madras cadre of the Services known as the Indian Civil 
Indian Civil nate an Service, the Indian Police, the Indian Service-of Engi- 
Be E EA cei the neers and the Indian Forest Service, the President shall, 
Indian Forest Service. by order, determine the allocation of individual officers 
; to the States of Andhra and Madras. - oa 


(2) Every officer allocated under sub-section (1) to the State of Andhra; 
who immediately before the appointed day, is serving in connection with thé 
affairs of the State of Madras shall— 


(a) if, immediately before the appointed day, he is holding any post in any 
area which on that day falls in the State of Andhra, be deemed, as from that day, 
to have been duly appointed to that post by the Government of Andhra ; and 


(b) if, immediately before the appointed day, he is not holding any post 
in any such area, be appointed by the Government of Andhra to a post in con= 
nection with the affairs of that State. 


63. (1) The President may by general order require all persons who imme- 
diately before the appointed day are serving in con- 
Provisions relating to other nection with the affairs of the State of Madras in the 
Services. territories specified in sub-section (1) of section 3, 
or in the transferred territory and who under the terms of their appointments or 
their conditions of service are not normally liable to be transferred outside the said 
territories or territory in which they are serving, to serve as from the appointed day 
in connection with the affairs of the State of Andhra or the State of Mysore, as the 
case may be, and all allocations so made by the President shall be final. 

(2) The President may by special order require any person who is serving 
immediately before the appointed day in connection with the affairs of the State of 
Madras and to whom the provisions of sub-section (1) do not apply, to serve in 
connection with the affairs of the State of Andhra. 

> (3) Every person who is required to serye under sub-section (r) ‘or sub- 
section (2) in connection with the affairs of the State of Andhra or the State of 
Mysore shall,— ' 


(a) if immediately before the appointed day he is holding any post in con- 
nection with the affairs of the State of Madras in any area which on that day falls 
in the State in which he is so required to serve, be deemed as from that day to ‘have 
beén duly appointed to that post by the Government of, or by other appropriate 
authority, in the State concerned in connection with the affairs of that State ; and 

(b) if immediately before the appointed day he is not holding any post in 
any such area, be appointed by the Government of, ar by other appropriate autho- 
rity in, the State concerned, to a post in connection with the affairs of that State. 

(4) All persons who are required by the President under sub-section (2) to 
serve in connection with the affairs of the State of Andhra shall be classified by 
him into the following two categories, namely :— 


e 
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(i) officers whose allocation to the State of Andhra is final (hereinafter 
referred to in this section as “allotted officers,”) and 


(ii) officers required by the President to serve in connection with the affairs 
of the State of Andhra for a limited period as provided in sub-section (5) (herein- 
after referred to in this section as “ transferred officers ”). 


(5) The period for which a transferred officer may be required to serve in 
connection with the affairs of the State of Andhra shall be two years : 


Provided that the Government of Andhra may return any such officer 
to the State of Madras ‘at any-time before the expiration of the said period after 
giving three months’ notice to him and to the Government of Madras. 


(6) An officer shall be classified under sub-section (4) as an allotted officer 
or a transferred officer according as he is, or is not, in the opinion of the President, 
‘suitable for final allotment to the State of Andhra. 


(7) A transferred officer shall,-during the period he is required to serve 
in connection with the affairs of the State of Andhra,— 


(a) continue to be in the service of the State of Madras and be deemed to be 
.on deputation to the State of Andhra, and . 


(b) be entitled in addition to the remuneration which he would have drawn 
if he had continued during such period to serve in connection with the affairs of the 
State of Madras, to such allowances as the President may by general or special 
order determine. 


(8) A transferred officer shall not he dismissed, removed or reduced in rank 
except with the previcus concurrence of the Government of Madras, and if the 
Government of Madras does not concur in any such proposal of the, Government 
of Andhra, then the Government of Andhra shall notwithstanding anything con- 
tained in sub-section (5) return the officer concerned to the State of Madras. 


(g) Subject to the provisions of sub-sections (7) and (8), the conditions 
of service of a transferred officer shall be the same as they would have been if he had 
‘continued to serve in connection with the affairs of the State of Madras during the 
period he is required to serve in’ connection with the affairs of the State of Andhra. 


(10) The foregoing provisions of this section shall not apply in relation to any 
person to whom the provisions of section 61 or section 62 apply. 


64. The President may give such directions to the States of Madras, Andhra 
a oe ... and Mysore as may appear to him to be necessary for 
yoo President to give the purpose of giving effect to the provisions of sections 


61; 62 and 63 and ensuring the proper division of services 
among those States. i 


65. The report of the Madras Public Service Commission as to the work done 

_ by the Commission in respect of any period prior to the 

Report of the Madras Public appointed day shall be presented under clause (2) of 

Service Cormeen: article .323 to the Governors of Andhra and Madras, 

and the Governor of Madras shall on receipt of such report cause a copy thereof 

together with a memorandum explaining, as far as possible, as respects the cases, 

if any, where the advice of the Commission was not accepted, the reasons for such 

non-acceptance to be laid before the Legislature of the State of Madras and it shall 

-not be necessary to cause such report or any such memorandum to be laid before 
-the Legislative Assembly of the State of Andhra. 


66. (1) Notwithstanding anything contained in this Act but subject to the 
Special provisions with re- Provisions of paragraph 12 of the Seventh Schedule, 
gard to the Tungabbadra all rights and liabilities of the State of Madras in relation 
Project. to the Tungabhadra Project or the administration 
thereof shall, on the appointed day, be the rights and liabilities of the States of 
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Andhra and Mysore subject to such adjustments as may be made by agreement 
-entered into by the said States after consultation with the President or, if no such 
agreement is entered into within two years from the appointed day, as the President 
may by order determine having due regard to the purposes of the Project, and 
any such order may provide for the management of the Project jointly by the said 
States or otherwise : 


Provided that the order so made by the President may be varied by any 
-subsequent agreement entered into by the States of Andhra and Mysore. i 


(2) An agreement or order referred to in sub-section (1) shall, if there has 
‘been an extension or further development of the Project after the appointed day, 
provide also for the rights and liabilities of the States of Andhra and Mysore in 
‘relation to such extension or further development. 


(3) The rights and liabilities referred to in sub-sections (i) and (2) shall 
include— i 

(a) the rights to recéive and to utilise water which may be available for 
distribution as a result of the Project. 


(6) the rights to receive and to utilise the power generated as a result of the 
Project, ; l 
(c) the rights and liabilities in respect of the administration of the Project 
and the construction, maintenance and operation thereof, 


but shall not include the rights and liabilities under any contract entered into before 
the appointed day by the Government of Madras with any person other than 
~Government. . 

(4) The President may from time to time give such directions as may appear 
to him to be necessary generally in regard to any of the matters specified in the 
foregoing provisions of this section and, in particular, for the completion of the 
‘Project and its operation and maintenance thereafter : 


Provided that no such direction shall be used or have effect after an agree- 
ment has been entered into by the States of Andhra and Mysore under sub-section (1) 
“or after an order has been made by the President under that sub-section, whichever 
is earlier. ae 
(5) In this section, the expression ‘“‘ Tungabhadra Project ” or “ the Project ” 
„mèans the project agreed to between the Government of Madras and the Government 
-of Hyderabad before the appointed day and, so far as the State of Madras is concerned 
aintended for the supply and distribution of water from the Tungabhadra river by 
means of high level and low level canals to the districts of Bellary, Anantapur, 
Cuddapah and Kurnool, and for the generation of electric energy, both hydro- 
electric and thermal, and its transmission and distribution to the said districts and 
4ncludes any extension or. further development after that day ‘of that project for 
othe said purposes. 


' 67. The allowances and privileges of the Governor of Andhra shall, until 

hoo a provision in that behalf is made by Parliament by law 

Allowanv ss and privileges of under clause (3) of article 158, be such as the President 
the Governor of Andhra. may, by order, determine. 


Effect of provisions of the 68. The provisions of this Act shall have effect 
Act inconsistent with other notwithstanding anything inconsistent .therewith con- 
‘laws. tained in any other law, 


69. If any difficulty arises in giving effect to the provisions of this Act, the 
President may by order do anything not inconsistent 
with such provisions which appears to him to be neces- 
‘sary or expedient for the purpose of removing the difficulty. , a 


' Power to remove difficulties. 
s ba = 
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ee o "THE FIRST SCHEDULE. 
(See sections 8 and 10.) ` 
Parr I. 
Andhra Members of the Council of States. 


` Members whose term of office expires on the and April, 1958. 
1. Sri Puchalapalli Sundarayya. , i 
e 2, Sri Pydah Venkatanarayana. 
3. Sri G. Ranganayakulu alias N. G. Ranga. 
Members whose term of office expires on the 2nd April, 1956. 
4. Sri Kommareddi Suryanarayana. 
5. Sri S. Sambhu Prasad. 
* Members whose term of office expires on the and April, 1954. , 
6. Sri Kotamraju Rama Rao. : 
4. Sri Makkineni Basavapunniah. 
“8. Sri Neelam Sanjiva Reddy. 
g. Sri K. N. Rahimatullah. 
ra Part Ii. ‘ 
: š Madras Members of the Council of States. E a 
Members whose term of office expires on the 2nd April, 1958. 
1. Sri T. Bhaskar Rao. 
2. Sri Mohamed Ismail.” 
3. Sri K. L. Narasimham. 
4. Sri G. Rajagopalan. 
5. Sri H. D. Rajah. 
6. Sri V. M. Surendra Ram. 
Members whose term of office expires on the and April, 1956. 
7. Sri B. V: Kakkilaya. $ 
8. Sri V. K. Krishna Menon. : 
g. Srimati Mona Hensman. `, 5 
ro. Sri V. M. Obaidullah’ Sahib. 
11. Sri T. S. Pattibiraman. 
12. Sri A, Ramaswami Mudaliar. 
13. Sri S. Venkataraman. 
Members whose term of office expires on the and April, 1954. 
14. Sri Ezhukuttikkal Imbichi Bava. s 
+ 15. Sri S. Guruswami. - 
16. Sri P. S. Rajagopal Naidu. 
17. Sri K. Sadananda Hegde. 
18. Sri T. V. Kamalaswamy. 


THE SECOND SCHEDULE. 
See ye tS aga A . (See section 12.) 
I. Mopirrcarions 1 IN THE DELIMITATION OF PARLIAMENTARY AND ASSEMBLY CONSTITUENCIES 
. (MADRAS) ORDER, 1951. 
i. In pimenplet 1, for “ Madras » substitute “ Andhra and Madras ” 
Vea. In paragraph 2, for “ the State of Madras” substitute, “each of the States of “Andhra and 
3. In Table A, — 


(a) aboye the entry relating to Pathapatnam constituency, insert the sub-heading “ Part I— 
Andhra ”; - 


(6). for the entry in column 2 rélating to Nandyal constituency, substitute ‘ Th 
Nandikotkur, Markapur, CGumbum, Sirvel and"Koilkuntla taluks of the Kurnool District”; Nandyal, 


(c) for the entry in column 2 relating to Kurnool constituency, substitute “4 Thi K ' 
Dhone, Pattikonda, Alur and Adoni taluks and Banganapalle sub-taluk H the Kurnool Sau” 


(d) omit the entry relating to Bellary constituency ; segs a 


(e) for the entry in column 2 relating to Anantapur constituency, substitute “The Gooty, 
Kalyandrug, Tadpatri, Rayadrug and apa taluks (excluding Bukk: h Ja fi f a 
pur alaks) of the Anantapur district ” t s a ee 


3 i . 
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(F) for the entry in column 2 relating to Penukonda constituency, substitute “ The Bukkacherla 
firka of the Anantapur taluk, and the Dharmavaram, Penukonda, Madakasira, Hindupur and Kadiri 
taluks of the Anantapur District ”; 3 and 

8) above the entry relating to Madras constituency, insert the sub-heading s Part II— 
Madras ” ; 


4. In Table B,— s š 


(a) above the sub-heading “Srikakulam District” insert the setae “ PART a 
ANDHRA ” ; 
(b) after the entry relating to Kurnool constituency, insert the following entry, namely :— 


“Adoni - : * The Alur and Adoni taluks. : 2 1- e 
(c) after the entry relating to Anantapur constituency, insert the following entry, Saey — 
“ Rayadrug The Rayadrug taluk. I A eee 


(d) omit the sub-heading “ Bellary District” and all entries relating to Adoni, Siis 
Bellary, 'Rayadrug,'Hospet, Kudligi and Harpanahalli constituencies thereùnder ; and 


(e) above the sub-heading “* Madras City ” insert the sub-heading “ PART II—MADRAS oe 
5. In the Appendix, omit the whole of item (14). 


II. MODIFICATIONS IN THE DELIMITATION OF PARLIAMENTARY AND ASSEMBLY CONSTITUENCIES 
. s (MYSORE) ORDER, 1951. 


. 


1. In Table A, add the following.entry at the end, ñamely :— 7. ' ° 
“ Bellary The Bellary district I —” 
2. In Table B, add the following entries at the end, aay m 


“ Bellary District ` ga : 
Bellary ' The Bellary taluk ` 1o SEA 
Siruguppa The Siruguppa taluk 
Hospet The Hospet and Sandur taluks 


Kudligi The Kudligi taluk, the Chigateri firka of the 
Harpanahalli taluk, and the Ittigi firka 
o (excluding Hampasagara, Yenigi, Bannical, 
Yenigi Basapur, G. Kodihalli, Kodlabal, 
-Byasigideri, Hagaribommanahalli and Chin- 

trapalli villages) of the Hadagalli taluk. S 


` Harpanahalli The Harpanahalli, Arsikere and Teligi firkas I —. 

of the Harpanahalli taluk ; and’ the Hireha- 

dagalli, Hadagalli and Tambarahalli firkas ` : 

and Hampasagara, Yenigi, Bannical, Yenigi . o 
Basapur, G. Kodihalli, Kodlabal, Byasi- 

gideri, Hagaribommanahalli and Chintra- 

ane villages of Ittigi firka of the Hadagalli ; : 
ta. 22 A €. ` 


Ca] 


bep rè 
l 





THE THIRD SCHEDULE. 
(See section 20.) 
Monigariom IN THE DELIMITATION or COUNCIL CONSTITUENCIES (MADRAS) ORDER, 195t. 


In the Table— 
(a) for the sub-heading “ Graduates’ Constituencies ” substitute “ Graduates’ Constituency ”; 
(b) omit the entry relating to the Madras North (Graduates) Constituency ; 
(c) in column 1, for “Madras South (Graduates) ” substitute “‘ Madras (Graduates) ”’; 
(d) for the sub-heading “ Teachers’ Constituencies ” substitute ‘‘ Teachers’ Constituency. ”; 
(e) omit the entry relating to the Madras North (Teachers) Constituency ; 
(f j in column 1, for “ Madras South (Teachers) ” substitute “ Madras (Teachers) ”; and 
. (g) omit the entries relating to the following Local Authorities’ Constituencies :— 
i (i) Srikakulam-cumi-Visakhapatnam-cum-East Godavari (Local Authorities) ; . 
(t) West Godavari-cum-Krishna-cum-Guntur (Local Authorities) ; ` 
(iii) Nellore-cum-Chittoor (Local Authorities) ; and 
. ® Ceded Districts (Local Authorities). 


teen 
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THE FOURTH SCHEDULE. 
x . ; (See section 21.) 
Lisr oy MEMBERS OF THE MADRAS LEGISLATIVE COUNCIL. 
_(a) Elected by Local Authorities’ Constituencies. 


34. Sri A. M. Alla Pichai 
35. Sri M. Ethirajulu 
- 36. Sri N. Annamalai Pillai ` 


37- Srimati Manjubhashini goth April, 
38. Sri-V. K. John 2oth April, 
39. Sri T. G. Krishnamoorthi goth April, 
40. Shri M. P. Sivagnana Gramani : zoth April, 
(e) Nominated by the Governor. ; 
41. Sri V. Bhashyam Ayyangar’ i : 2oth April, 
42. Sri O. P. Ramaswamy Reddiar 20th April, 
43. Srimati R, S. Subbulakshmi Ammal goth April, 
44. Sri Chakravarthi Rajagopalachari 2oth April, 
45. Sri T. M. Daivasikhamani Achariar zoth. April, 


46. Sri G. Venkatachalam 
47. Sri M: Satyanarayana 


goth April, 


goth April, 
goth April, 


2oth April; 
zoth April, 


e. 


1. Sri Rangaswami Naidu’ . 20th April, 
2 Sri K. N. Palaniswami Goundar `~ z. goth April, 
3. Sri P. B. K. Thiagaraja Reddiar goth April, 
4. Sri A. Somasundaram goth April, 
5. Sri C. Marudavanam Pillai goth April, 
6. Sri Abdul Salam f i $ zoth April, 
4. Sri S. O. Sp. Odayappa : : goth April, 
8. Sri P, Sivasubramania Nadar : zoth April, 
9. Sri T. S. Sankaranarayana Pillai 20th April, 
10. Sri C. Perumalswamy Reddy . 2oth April, 
1r. Sri Nathamani Naidu z goth ‘April, 
1g. Sri Purushothaman goth April, 
13. Sri S. Narasappayya ‘goth April, 
14. Sri Thurutheelakath Thottinakara Puthia Purayil Kunnhipocker 20th April, 
(b) Elected by the Madras (Graduates) Constituency. 
15. Sri A. Lakshmanaswami Mudaliar- zoth April, 
16,’ Sr? P. V. Cherian Š zoth April, 
17. Sri K. Balasubramania Iyer zoth April, 
18. Sri K. Bhashyam i 20th April, : 
(c) Elected by the Madras (Teachers) Constituency, 
19. Sri V. R. Ranganathan 2oth April, 
ao. Sri Alexander Gnanamuthu- 2oth April, 
21. Sri G. Krishnamurthi . zoth April, 
22. Sri E. H. Parameswaran : ; . 20th April, 
(d) Elected by the Madras Legislative ‘Assembly. ; 
23. Sri T. M. Narayanaswami Pillai goth April, 
24. Sri B. V. Subrahmanyam goth April, 
25. Sri M. Bhaktavatsalam goth April, 
26. Sri V. Chakkarai ee 20th April, 
_ 27. Sri V. G. Rao goth April, 
28. Sri S. B. Adityan goth April, 
ag. Sri M. P. Govinda Menon zoth April, 
go. Sri $. Srinivasa Rao zoth April, 
“gr. Sri Arcot Gajapathi Nayagar zoth April, 
32. Sri N. Nallasenapathi Sarkarai Manradiar goth April, 
33. Sri Mohammad Raza.Khan goth April, 
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48. Sri Muhammad Usman . ; ig ORS, a, Z .. 7 goth April, 1954 
49. Dr. S. Muthulakshmi Reddi i .. 20th April, 1954 
50. Sri P. M. Marthandam Pillai ` i .. goth April, 1954 
51r. Mrs. M. N. Clubwala > > vo So AER y *,. goth April, 1954 
PROVISIONS FOR DETERMINING THE TERMS OF OFFICE or MEMBERS., A 


_1. - Except as provided in the succeeding paragraphs, the term of office of every member shall 
expire on.the date specified against his name in the above list.- ° 


2. The term of office of— f f . 
- (a) one of the six members specified against serial numbers 4 tọ 9, 
- + (b) one of the two members specified against serial numbers 19 and 20, and 


- (c) two’ of the eight mémbers specified against serial numbers 28 to 35, 
shall be increased so as to expire on the zoth April, 1958. : 


; 3. The term'of office of one of the four members specified against serial Nos. 44°to 47 shall be 
reduced so as to expire on the goth April, 1954. ; 

4. The members whose terms of.office are to be increased under paragraph 2 and the member 
whose term of office is to be reduced under paragraph g3 shall be determined as soon as may be after 
the appointed day by lot drawn in such manner as the Chairman of the Legislative Council of Madras 
may direct.. F ` - 


ta 


THE FIFTH SCHEDULE. 
: (See section 22). i f 7 : 2 4 
MODIFICATION ÎN THe DELIMÍTATION OF COUNCIL CONSTITUENCIES (Mysore) Ornek, 1951 
In the Table, for the entry relating to the Chitaldrug (Local Authorities) constituency, substitute 
the.following :— 


“ Chitaldrug-cum-Bellary (Local Authorities). rs eg e Gackiding ‘Davangere 
: eS ity) and Bellary District. 2.” 


THE SIXTH SCHEDULE. - 
(See section 24). 
‘I. MODIFICATIONS IN THE CONSTITUTION (ScHEDULED CastEs) ORDER, 1950. 


1. For paragraph 4, substitute the following :-— j 
“4. Any reference in the Schedule to this Order— 
(a) to the State of Madras, Andhra or Mysore or to a district or other territorial division of 
any of these States shall be construed as a reference to that State or to that district or other terri- . 
torial division as constituted on the 1st day of October, 1953 ; and 
(b) to any other State or to a district or other territorial division thereof shall be construed 
as‘a reference to that State or to that District or other territorial division ås constituted on the 26th 
day of January, 1950.” 
2. In the Schedule— ; < a 
(a) for the sub-heading ‘ Part V—Madras” and for the words “ Throughout the State ” 
thereunder, substitute “ Part V—-Madras and Andhra” and “ Throughout each of. the States” 
respectively ; sets o 
(b) for the entry under the sub-heading “ Part XIJ—Mysore”’ -substitute the following :— 
“1, Throughout the State except in Bellary district :— 


1. Adidravida. 12. Byagari. 28. Holeya. 
2. Adikarnataka. 13. Chachati. . 29. Jaggali. 
3.’ Banjara or Lambani. 14. Chakkiliyan. 30. Jambuvulu. 
4.. Bhovi. 15. Chalavadi. 31. Kadan. 
5. Koracha. 16. Chamar. 13 32. . Kalladi.’ 
6. Korama. ‘ 17. Chandala. 33. Kanakkan. 
‘2, In Bellary district :— 18. Cheruman. 34. Karimpalan. 
1. Adi Andhra. 19. Dandasi. 35. Kodalo, 
2. Adi Dravida. 20. Devendrakulathan. 36. Koosa. 
: .3.. Adikarnataka. 21. Dom or Dombara, Paidi, 37. Koraga. 
4. Ajila. i Pano. ` 38. Kudubi 
5.. Arunthathiyar. 22. Ghasi or Haddi Rell. 39. Kudumban. 
6. Baira. Sachandi. 40. Kuravan. 
-4+ Bakuda. : i 23. Godagali. 41. Kurichchan. 
. 8. Bandi. . 24. Godari. i 42. Madari. 
‘g. ‘Batiki. .. 25. Godda. 43. Madiga: 
to. Bavuri. i 26. Gosangi: 44. Maila: 


‘sis Bellarai -© >> a7. Hasla. 
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45, Mala (including Agency 56. Painda. ~ 67. Puthirai Vannan. 
Malas). 57. Paky. 68. Raneyar. 

46. Mala Dasu. 58. Pallan. 69. Samagara. 

47. Malasar. 59. Pambada. 70. Samban. - 

48. Matangi. : 60. Pamidi. 71. Sapari. 

49. Mavilan. 61. Panan. 72. Semman. 

50. Moger. ‘62. Panchama. 73- Thoti. 

51. Muchi. 63: Panniandi. s ` 74. Thiruvalluvar. 

52. Mundala. 64. Paraiyan. 75- Valluvan. 

53 Nalakeyava. 65. Paravan. z 76- Valmiki. 

54. Nayadı. 66. Pulayan. 77. Vettuvan.” 

55. Pagadai. 2 


II. MODIFICATIONS IN THE CONSTITUTION (SCHEDULED Tries) ORDER, 1950. 
1. For paragraph 3, substitute the following :-— 
* “g.  Any.reference in the Schedule to this Order— l 
(a) to the State of Madras, Andhra or Mysore or to a district or other territorial division of 
any of these States shall be construed as a reference to that State or to that district or other territorial 
division as constituted on the 1st day of October, 1953 ; and 
(b) to any‘ other State or to a district or other territorial division thereof shall be construed 
as a reference to that State or to that district or other territorial division as constituted on the 26th 
‘day of January, 1950.” : . 
2. In the Schedule— 


(a) for the sub-heading ‘‘ Part V—Madras”’ and for the words ‘‘ Throughtout the State z 
thereunder, substitute “ Part V—Madras and Andhra” and “ Throughout each of the States 


respectively ; . 
(b) for the entry under the sub-heading ‘“‘ Part XI—Mysore substitute the following :— 


“1. Throughout the State except in Bellary district — 
Hasalaru 

Truliga. 

Jenu Kuruba. ; 

Kadu-Kuruba. i 

Maleru. 

Soligaru. 


2. In Bellary District :— 
1. Aranadan. 
2. Bagala. 
3. Bhottadas—Bodo Bhottada, Muria Bhottada and Sano Bhottada. 
` 4. Bhumias—Bhuri Bhumia and Bodo Bhumia. 
5. Chenchu. 


6. Gadabas—Boda Gadaba, Cerllam Gadaba, Franji Gadaba, Jodia Gadaba, Olaro Gadaba, 
Pangi Gadaba and Pranga Gadaba. $ 


7. . Gondi—Modya Gond and Rajo Gond. 7 34 

8. Goudus-Bato, Bhrithya Dudhokouria, Hato, Jatako and Joria. 
_ 9. Kosalya Goudus—Bosothoriya Goudus, Chitti Goudus, Dangayath Goudus, Dodd Kamariya, 
Dudu Kamaro, Ladiya Goudus and Pullosoriya Goudus. N 

‘to. Magatha Goudus—Bernia Goudu, Boodo Magatha, Dongayath Goudu, Ladya Goudu, 
‘Ponna Magatha and Sana Magatha. s : 

11. Holva. 

12. Jadapus. 

13. Jatapus. 

14. Kammara. 

15. Kattunayakan. 

16. Khattis-Khatti, Kommarao and Lohara. 


Se So 


+ 


17. Kodu. ' 
18. Kommar. > 

19. Konda Dhoras. 

20. Konda Kapur. . è 


21. Kondareddis. 


22. Kondhs—Desayæ Kondhs, Dongria Kondhs, Kuttiya Kondhs, Tikiria Kondhs and`, 
Yenity Kondhs. i 


88e Kotas 
i Å. 
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Paiko” Kotia—Bartika Bentho Oriya, Bhulia or Dulia, Holva’Paiko, . Putiya, Sanrona and Stiho È 
25. Koya or Goud, with its sub- -sects—Raja or Rasha Koyas, Lingadhari Sa (ordinary) 

and Kottu Koyas. , i 

26. Kudiya. . ; A ’ 

27. Kurumans. : 

28. Manna Dhora. 


29. ` Maune. : i : . 
30. Mukha 'Dhora—Nooka Dhora. i 

31. Muria. 

32. Paigarapu. - 

33. Palasi. 

34. Paniyan. 


35. Porjas—Bodo Bonda, Daruva, Didua, Jodia, Mundi Pengu, Pydi and Saliya, 
36. Reddi,Dhoras. 

37. Savaras—Kapur Savaras, Khuttu Savaras and Maliya Savaras. 
38. -Sholaga. 3 2! 
39. Toda. `’ . ' i i 


40. Inhabitants of the Laccadive, Minicoy and Amindivi Islands who, and both of whose 
parents, were born ‘in these Islands.” 


` 


THE SEVENTH SCHEDULE. 
[See sections 47 (1), 48 (3), 51, 52 and o6 (1)] 


Provisions AS TO APPORTIONMENT OF ASSETS AND LIABILITIES BETWEEN MADRAS, ANDHRA. 
AND MYSORE. 


-(1) Subject to the other provisions of this Schedule, ‘all land and all stores, articles and other 
F goods shali remain the property, of, or, as the case may be, pass to, the REE in _which they are 
situate 


(2) In this paragraph, -the expression ‘‘ land” includes immoveable property of every kind 
and any rights in or over such property,.and the- expression “‘ goods ” does nòt include coins, bank 
notes and currency notes. 


* (1) A sum equivalent to the proceeds of any public loan raised by the Government of Madras ` 
pena ist day of July, 1953, and the appointed day, or such.portion thereof as the President may 
determine, shall be allocated between the States of Madras and Andhra in such proportion as may be 
fixed by the President having regard to the terms on which the loan was raised. 


(2) Subject to the provisions of sub-paragraph (1) of this paragraph, the total of the cash 
balances i in all treasuries of the State of Madras and the credit balances with the Reserve Bank of 
India immediately þefore the appointed day shall be divided between the States of Madras, Andhra 
and Mysore in the proportion of 622: 36: 14: 


Provided that for the purposes of such division there shall be no transfer of cash balances from, 
‘any treasury to any other treasury and the apportionment shall be effected by adjusting the credit 
balances of the three States in the books of the Reserve Bank of India on the appointed day. 


Explanation.-In this paragraph, “‘ treasury ” includes a sub-treasury. 


3. Any. unissued stores of any class shall be divided between the States of Madras, Andhra 
and Mysore in proportion to thé total indents for stores ọf that class made in the three years imme- 
diately preceding the rst day of April, 1953, for the areas respectively comprised in the States of 
Madras and Andhra and the transferred territory excluding the indents relating to the Secretariat 
and offices of Heads of Departments located in the City of Madras: 


, Provided that nothing in this paragraph shall apply to stores held for specific purposes; such as, 
for the use or utilisation in particular institutions, workshops and electrical. undertakings or on DR 
works under construction. 


4. The State of Andhra shall be entitled to 36/1ooth share of the printing machinery in the 
Government Press at Madras. This share shall, as far as practicable, be given to that State in the 
form of machinery which can be removed and utilised by it, and to the extent to which this is 
not practicable, an adjustment shall be made in cash on the basis of the book value of the machi- 
nery less depreciation where such depreciation is adjusted in the accounts of the Press. 


5. The right to recover arrears of taxes including land revenue shall belong to the State in which 
the taxed property is situate or the taxed transactions took piace: 


ra 
e: 
e 
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« 6. (1) The right to recover any loans or advances made before the appointed day by the State 
of Madras to any local body (other than the District Board of Bellary), Society, agriculturist or other 
person in an area within the State shall belong to the State in which that area is included on the 
appointed day. 


(2) If immediately before the appointed day any sums are due from the District Board of 
Bellary to the State of Madras on account of loans or advances made before that day, such part thereof 
as is due on account of any loan or advance utilised in or for the benefit of Alur and Adoni taluks, or, 
in or for the benefit of Rayadrug taluk shall be a debt due to the State of Andhra’by the District Board 
of Kurnool, or, as the case may be, of Anantapur, and the remaining part shall be a debt due to the 
State of Mysore by the District Board of Bellary. . 


(3) The right to recover any loans or advances made'before the appointed day by the State 
of Madras to any person, firm or institution outside that State, shall belong to the State of Madras : 


Provided that any sum recovered in respect of any such loan or advance shall be divided 
between the States of Madras, Andhra and Mysore in the proportion of 622: 36: 12. 


7. (1) The balance of the States’ share of the taxes on income and of the Union duties of excise 
payable to the State of Madras in respect of the financtal year 1953-54 shall be shared between the 
States of Madras, Andhra and Mysore in the proportion of 623: 36: 14, 


Explanation —The balance referred to in this sub-paragraph shall be taken to be one-half-of 
the amount payable to the State of Madras as constituted immediately before the appointed day out 
of the States’ share of taxes on income or of Union duties of excise, as the case may be, in accordance 
with the Budget Estimates of the Central Government-in respect of the financial year 1953-54. 


(2) The States’ share of the taxes on income or of the Union duties of excise payable to the 

. State of Madras as constituted immediately before the appointed day in respect of each of the financial 

years commencing on or after the rst day of April, 1954, shall, until other. provision is made by law, 
be also shared between the States of Madras, Andhra and Mysore in the proportion of 622: 36: 14. 


8. The sums at the credit of the Central Road Fund due to the State of Madras immediately 
before the appointed day shall be allocated between the States of Madras, Andhra and Mysore in 
the proportion of 622: 36: 12. 


9. The shares held immediately before the appointed day by the State of Madras in the Travane 
core Fertilizers and Chemicals, Limited, the Madras Radio and Electricals, Limited and the Madras 
Industrial investment Corporation shall be divided between the States of Madras, Andhra and Mysore- 
in the proportion of 624 : 36 : 14. 


i 10. The securities held. in respect of investments made from any- depreciation reserve fund 

shall accrue to the State in whose area the undertaking for which the depreciation reserve fund is 

maintained is situate. , 7 

11. Subject to the provisions of paragraph 12, the assets and liabilities relating to commercial 

or industrial undertakings shall, in the case where the undertakings are situate in the transferred 

terkitory, pass to the State of Mysore and, in other cases, pass to the State in which the undertakings 
are situate, : : ‘ 


12. (t) The public debt of the State of Madras attributable to loans raised by the issue of 
Government securities which are outstanding with the public immediately before the appointed day 
shall as from such day be the debt of the State of Madras ; and the States of Andhra and Mysore shall 
be liable to pay to the State of Madras their shares of the sums due from time to time for the servicing 
and repayment of the debt. For the purpose of determining the said shares, the debt shall be deemed 
to be apportioned between the States of Madras, Andhra and Mysore as if it were a debt referred to in 
sub-paragraph (2) of this paragraph, and the-shares of the States of Andhra and Mysore shall be 
determined accordingly : ` 


Provided that the liability for any public loan or portion thereof referred to in sub-paragraph (1) 
of paragraph 2 shall, for the purposes of this sub-paragraph, be deemed to be apportioned between 
the States of Andhra and Madras in the same proportion as may.be fixed under sub-paragraph (1) 
of paragraph 2 in regard to the allocation of the proceeds of such loan or portion thereof. 


Explanation—In this sub-paragraph the expression “‘ Government securities ” 
meaning as in clause (a) of section 2 of the Indian Securities Act, 1920 (X of 1920). ' 


(2) The remaining ‘public debt of the State of Madras, that is to say, the debt attributable 
to loans takén from the Central Government, the Reserve Bank of India or any other Bank before 
the appointed day, shall be apportioned between the States of Madras, Andhra and Mysore in pro- 
portion to the ‘total expenditure on all capital works and other capital outlays incurred in the-terri- 
tories of the States of Madras and Andhra and the transferred territory up to the commencement 
of the appointed day, including the items dealt with in paragraph 9 of this Schedule : 


+ 
, Provided that any loan taken from the Central Government before the appointed day in 
connection with the construction of buildings, roads òr other works for the temporary capital*of the 
State of Andhra or for purposes incidental thereto shall to the extent of the expenditure so incurred , 
until that day be wholly the liability of the State of Andhra. ) . 


has the same 
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(3) For the purposes of the allocation under sub-paragraph (2) of this paragraph, only expeh= 
diture on assets for which capital accounts have been kept (excluding the Buckingham Canal and any 
’ buildings for which such accounts have been kept) shall be taken into account : ; 


Provided that the amount of public debt on account of the expenditure on the Tungabhadra 
Project referred to in section 66 shall be reallocated on such basis as may be agreed upon between 
the States concerned, or, if no agreement is entered into within two years from the appointed day, 
as may be fixed by order of the President. 


(4) All sinking funds for loans raised before the appointed day by the Government of Madras 
shall remain with the State of Madras and the net amount of such funds shall be taken into con- 
sideration in allocating the dues on account of such loans between the States of Madras, Andhra and 
Mysore. ° : i 


(5) In order to compensate the State of Andhra finally for its relatively smaller share of buildings 
its share in the liability on account of debt to be apportioned between the States of Andhra and 
Madras under sub-paragraph (2) of this paragraph shall be reduced by 230'4 lakhs of rupees and 
the share of the State of Madras in such liability shall be correspondingly increased. 


13. Civil deposits and local fund deposits shall pass to the State in whose area the deposits have 
been made, and the liability to pay them shall also`fall on that State. 


14. The securities held in the Zamindari Abolition Fund shall be allocated between the States 
of Madras, Andhra and Mysore in proportion to the estimated amount of compensation payable in 
the territories comprised within the State of Madras as constituted on the appointed day, in the 
territories forming the State of Andhra and the transferred territory. : 


‘15. The liability in respect of the undisbursed amounts in the Madras Road Fund as they 
stand immediately before the appointed day shall be taken over by the State in which the local bodies 
to whom they are payable exist. 


16. Each State shall take over the liabilities in respect ‘of the Provident Fund accounts of the 
Government servants permanently allotted to it. 


17. (1) Subject to, the adjustment mentioned in sub-paragraph (3) of this paragraph, each 
State shall, in respect of pensions granted by the State of Madras before the appointed day, pay the 
pensions drawn in its treasuries and sub-treasuries. f 


(2) Subject to the said adjustment, the liability in respect of pensions of officers serving in 
connection with the affairs of the State of Madras who retire or proceed on leave preparatory to retire- 
ment before the appointed day but whose ¢laims for pensions are outstanding .immediately before 
that day shall be the liability of the State of Madras. f 

(3) Theré shall be computed in respect of the part of the financial year 1953-54 commencing 
on the appointed day, and in respect of each subsequent financial year, the total payments made in 
each State in respect of pensions referred to in sub-paragraphs (1) and (2) of this paragraph; and 
each of the States of Andhra and Mysore shall receive from, or pay to, the State of Madras the amount 
by which the total payments in the State of Andhra or the State of Mysore, as the case may be, for 
that part of the year or for that year exceeds or, as the case may be, fall short of 36 per cent. in the 


”. case of the State of Andhra and 14 per cent. in the case of the State of Mysore, of the total payments 


made in the States of Andhra, Mysore and Madras for that part of the year or for that year. 

(4) The liability in respect of pensions of officers retiring on or after the appointed day shall be 

that of the State granting the pension. The portion of the pension attributable to the service of any 
such officer before the appointed day. shall be allocated between the, States of Madras, Andhra and 
-Mysore in the proportion of 62%: 36: 13: and the State which has granted the pension shall be 
entitled to receive from the other two States their shares of this liability. In respect of any officer 
whose services after the appointed day were partly in one of the States of Madras, Andhra and Mysore 
- as granted the pension and partly in one or both of the other two States, such other State or each of 
such other States, as the case may be, shall reimburse the State by which the pension is granted an 
‘amount which bears to the portion of the pension of such officer attributable to his service after the 
appointed day the same ratio as the period of qualifying service of that officer after the appointed day 
under that State bears to the total qualifying service of such officer after the appointed day 
reckoned for the*purposes of pension. 

Explanation.—Any reference in this paragraph. to pensions shall be construed as including a 
reference to the commuted value of such pensions. 


18. If and in so far as any item in suspense is ultimately found to affect an asset or liability of 
the nature referred to in the foregoing paragraphs, it shall be dealt with in accordance with the pro- 
visions of the relevant paragraph. ` 


19. The benefit or burden of any assets or liabilities not dealt with in the foregoing para- 
graphs or in section 48 or section 49 or section 50 or section 66 shall be apportioned between the 
State of Madras and the States of Andhra and Mysore in such manner as the President may by order 
direct: | 

° “Provided that nothing in this paragraph shall be taken as prohibiting the apportionment of 


such benefit or burden in any other manner if the States concerned so agree. 
i a 


i 


THE ANDHRA STATE ACT, 1953. ° 


` THE EIGHTH SCHEDULE. 
[See section 59.] 


Part I. 


Jails and other institutions in the State of Madras : 
(1) The Presidency Jail for Women, Vellore. 
§2) The Senior Certified School, Chingleput. 


Part II. 
Jails and other institutions in the transferred territory — 
(1) The Junior Certified School, Bellary. 
(2) The Central Jail, Bellary. 
(3) The Alipuram Jail, Bellary. 
(4) The Borstal School, Bellary. 


THE NINTH SCHEDULE. 
[See Section 60.] ` 
Part I. 


Institutions in the State of Madras:— 
(1) The King Institute, Guindy. 
(2) The Irrigation Research Station, Poondi. 
(3) The Police Training College, Vellore. 
(4) The Finger Print Bureau, Vellore, 
(5) The Government Press, Madras, 
(6) The Government Textile Institute, Madras. 
(7) The Government College of Indigenous Medicine, Madras. 
(8) The Madras Fire Services State Training School, Madras. 
(9) The Veterinary College, Madras, 
{10) The Serum Institute, Ranipet. 
(11) The Barnard Institute of Radiology, Madras. 
(12) The Chemical Examiner’s Department, Madras; 
(13) The Central Survey Office, Madras. 
(14) The Government Lady Willingdon Leprosy Sanatorium Tirumani. 
Part TI. 
Institutions in the transferred territory:— 
(1) Rayalaseema Polytechnic, Bellary. . 
(2) The Government Wellesley Tuberculosis Sanatorium Bellary. 


